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THE  LAW  OF  COMBINED  ACTION  OR  POSSESSION. 

I  shall  consider  here  the  law  of  combination,  whether  of 
persons  or  of  properties  or  privileges  or  franchises,  and 
whether  such  law  differs  from  the  law  of  the  acts  and  pos- 
sessions: of  the  individual,  and  if  so  in  what  particulars. 
This  subject  is  the  most  important  law  topic  today;  it  is 
one  of  the  very  earliest  doctrines  of  the  English  law,  one 
which  distinguishes  the  early  common  law  from  the  law 
of  other  countries,  and  yet  was  recently,  or  it  may  be  said 
still  is,  one  of  the  most  forgotten  and  the  most  misunder- 
stood. What  remained  of  it  in  the  minds  of  lawyers,  our 
fathers'  contemporaries,  was  merely  the  law  of  conspiracy; 
usually  understood  to  mean  criminal  conspiracy,  and  even 
in  that  narrow  field  regarded  as  a  law  mysterious  and 
technical.  The  common  law  on  the  subject  became  almost 
forgotten;  the  early  statutes  were  unknown;  and  that  is 
why  most  of  our  anti-trust  legislation,  the  Sherman  Act 
included,  and  much  of  our  legislation  in  the  matter  of  labor 
combinations,  is  confused  and  clumsy  and  apt  to  be  either 
unnecessary  or  unconstitutional.  And  now  we  are  told 
by  recent  discoverers  or  agitators  that  the  very  basis  of 
this  law  should  be  changed.  It  is  asserted — not  only  by 
Mr.  Gompers,  but  by  learned  judges,  and  even  by  the  Brit- 
ish Parliament — that  modem  conditions  demand  the  re- 
moval of  this  entire  body  of  law  from  our  jurisprudence, 
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that  is  to  say,  they  advance  the  specious  theory  that  the 
law  of  the  acts  of  one  should  be  identical  with  the  law 
of  the  acts  of  many;  correspondingly,  that  the  law  of  the 
possessions  of  one  should  be  identical  with  the  law  of  pos- 
sessions of  many,  even  though  that  many  be  not  natural 
persons,  but  corporations  or  aggregations  of  corporations, 
labor  unions,  or  finally,  one  huge  corporation,  national  im 
extent,  which  we  call  the  trust.  The  recent  English  Act 
of  Parliament  says  that  no  act  done  or  intended,  and  no 
combination  by  a  number  of  persons,  shall  be  criminal  or 
even  subject  them  to  damages,  when  no  act  actually  done 
by  them  in  the  combination  is  criminal  in  itself.  No  one 
has  yet  proposed  that  the  corresponding  principles  should 
be  extended  to  the  field  of  capitalism — that  is  to  say,  that 
no  ownership  or  combination  of  capital  or  corporations 
should  in  any  way  be  reprehensible,  when  its  component 
parts  were  lawfully  constituted.  The  English  statute  in- 
deed applies  only  to  a  certain  class,  favored  above  all 
other  classes  in  modern  legislation;  that  is  to  say,  the 
class  of  those  who  perform  skilled  labor  with  their  hands. 
Such  a  limitation  would,  of  course,  be  impossible  in  this 
country,  but  the  principle  of  the  supposed  reform  is  spe- 
cious, and  to  the  unlearned  in  history  and  in  the  essentials 
of  liberty,  almost  unanswerable.  Why  should  a  few  men 
be  punished  or  be  liable  when  no  one  does  anything  that 
is  criminal,  and  even  the  combination  intends  no  crime? 

The  answer  is,  in  logic,  the  tremendous  power  of  com- 
bination; in  history  the  whole  course  and  origin  of  Eng- 
lish law;  in  morals  the  fact  that  of  all  our  English  law 
this  law  recognizes  most  profoundly  the  necessary  condi- 
tions of  individual  liberty  and  well  being,  as  well  as  the 
principles  of  the  moral  law. 

Now  from  the  very  earliest  statutes  I  shall  quote,  when 
the  danger  of  powerful  oppressors,  combinations  of  great 
men  against  small  was  recognized  and  prohibited,  to  the 
most  modem  decision  on  the  boycott  or  blacklist  based 
on  the  unwritten  common  law,  we  have  had  the  intelligence 
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to  recognize  and  restrain  this  huge  power  of  combination. 
Through  most  of  Balzac's  novels  runs  the  plot  of  a  combi- 
nation of  only  thirteen  men  and  women,  who,  by  the  mere 
fact  that  there  are  thirteen  combined  became  all  powerful 
in  the  political,  the  social  and  the  criminal  world.  And 
it  is  not  sufficient  that  we  forbid  such  combinations  to 
effect  crime.  Such  concerted  action  to  the  injury  of  an 
individual  in  his  trade,  or  even  of  his  good  repute  may 
amount  to  the  destruction  of  his  fortune  or  his  happiness. 
You  cannot  combine  to  injure  another,  even  without  vio- 
lence or  crime.  That  is  our  great  principle.  I  can,  of 
course,  dislike  a  man,  I  may  even  wish  him  ill;^  I  may  re- 
fuse to  buy  bread  of  a  baker;  I  may  perhaps  advise  my 
friends  not  to  buy  bread  of  him ;  but  when  I  call  a  meeting 
of  many  or  all  the  inhabitants  in  my  town  and  we  all  agree 
not  to  trade  with  him,  our  united  action  amounts  to  the 
absolute  ruin  of  the  baker  in  question. 

I  hope  I  have  shown  that  the  law  of  aggregation,  of 
the  action  of  a  multitude  and  of  the  possession  of  many, 
perhaps  to  the  point  of  monopoly,  is  and  ought  to  be  dif- 
ferent from  the  law  governing  the  single  individual.  If 
I  have  not  done  so  it  is  of  little  use  to  cite  authority ;  but 
I  will  mention  that  the  very  latest  and  certainly  not  the 
least  profound  of  our  English  writers  on  this  subject  rec- 
ognizes fully  the  position  I  take.  I  refer  to  Professor 
Dicey  of  Oxford.  He,  in  his  most  recent  book.  Law  and 
Opinion  in  England,  at  the  very  outset  of  his  appendix 
(which,  as  Mr.  James  Bryce  once  remarked,  like  a  German 
foot  note,  is  often  the  best  part  of  a  book),  puts  first  and 
foremost  this  subject,  which  he  calls  *'the  right  of  associ- 
ation.'' It  is  fuUy  discussed  in  his  text  from  which  I  shall 
only  quote  two  sentences : 

"Whenever  men  act  In  concert  for  a  common  purpose,  they  tend  to  create 
a  body  which,  from  no  fiction  of  law,  but  from  the  very  nature  of  things, 

*  A  man  may  have  as  bad  a  heart  standards  of  the  law  are  external 
as  he  chooses,  if  his  conduct  Is  with-  standards.  Holmes,  The  Common 
In  the  rules.    In  other  words,  the     Law,  p.  110. 
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differs  from  the  individuals  of  whom  It  is  constituted.  ...  A  body, 
moreover,  created  by  combination, — a  natural  corporation.  If  the  expression 
may  be  allowed, — whether  a  political  league,  a  church,  or  a  trade  union, 
by  its  mere  existence  limits  the  freedom  of  its  members,  and  constantly 
tends  to  limit  the  freedom  of  outsiders.  Its  combined  power  is  created  by 
some  surrender  of  individual  liberty  on  the  part  of  each  of  its  members, 
and  a  society  may  from  this  surrender  acquire  a  strength  far  greater  than 
could  be  exercised  by  the  whole  of  its  members  acting  separately;  a  disci- 
plined regiment  of  a  thousand  men,  acting  under  conunand,  is  a  far  more 
formidable  assailant  than  a  thousand  men  who  even  though  armed,  act 
without  discipline  and  combination."* 

And  in  the  appendix  he  says,  still  more  clearly^  that  the 

right  of  this  exercise  of  the  power  of  association 

"raises  difficulties  in  every  civilized  country.  In  England,  as  elsewhere, 
trade  unions  and  strikes,  or  federations  of  employers  and  lock-outs;  in 
Ireland,  the  boycotting  by  league  and  societies  of  any  landlord,  tenant, 
trader,  or  workman,  bold  enough  to  disobey  their  behests  or  break  their 
laws;  in  the  United  States,  the  efforts  of  mercantile  trusts  to  create  for 
themselves  huge  monopolies;  in  France,  the  real  or  alleged  necessity  of 
stringent  legislation  in  order  to  keep  religious  communities  {congregations 
religievrses)  under  the  control  of  the  State — in  almost  every  country,  in 
short,  some  forms  of  association  force  upon  public  attention  the  practical 
difficulty  of  so  regulating  the  right  of  association  that  its  exercise  may 
neither  trench  upon  each  citizen's  individual  freedom  nor  shake  the 
supreme  authority  of  the  State.  The  problem  to  be  solved,  either  as  a 
master  of  theory  or  as  a  matter  of  practical  necessity,  is  at  bottom  always 
and  everjrwhere  the  same.  How  can  the  right  of  combined  action  be  cur- 
tailed without  depriving  individual  liberty  of  half  its  value?  How  can 
it  be  left  unrestricted  without  destroying  either  the  liberty  of  individual 
citizens,  or  the  power  of  the  Government?  To  see  that  this  problem  at  the 
present  day  presents  itself  everywhere,  and  has  nowhere  received  a  quite 
satisfactory  solution,  is  of  importance." 

The  importance  of  this  English  law  of  combination  is 
well  shown  by  the  fact  that  the  great  mind  of  Napoleon  I, 
or  the  men  he  chose  to  draw  the  French  code,  adopted  it  in 
full;  so  far  back  as  1820  Dane's  Abridgment,  printed  in 
Massachusetts,  tells  us  that  the  English  law  of  conspiracy 
was  made  French  law  by  the  code  of  Napoleon.  Now,  what 
is  this  law  of  conspiracy?  It  is  that  a  combination  of 
many,  not  only  to  commit  a  crime,  or  to  attain  a  lawful  ob- 
ject by  unlawful  means,  but  even  a  purpose  ordinarily  latv- 

•p.  158.  »P.  465. 
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ful  for  one  acting  alone,  if  to  the  injury  of  a  third  party 
or  the  State — to  the  hurt  of  the  public,  or  to  the  cbercion 
of  another  in  his  lawful  right — is  unlawful,  void,  a  criminal 
offense,  and  (where  such  third  party  or  the  public  is  in 
danger  of  irreparable  injury)  may  be  enjoined  in  a  court 
of  equity;  and  where  it  differs  from  all  other  common 
law  of  private  right  is  in  this — that  the  obnoxious  purpose 
need  be,  not  a  criminal  offense,  but  merely  a  moral  wrong. 

THE  OLD  LAW  OF  CONSPIBACY. 

The  great  volumes  of  Statutes  of  the  Eealm  begin  with 
Magna  Charta  as  promulgated  by  Henry  m,  A.  D.  1217; 
although  they  also  print  the  Charter  of  Liberties  of  Henry 
I,  A.  D.  1101,  the  charter  of  Stephen,  A.  D.  1107,  and  of 
course  the  original  charter  of  John,  A.  D.  1216.  Magna 
Charta  contains  no  special  reference  to  the  law  of  combi- 
nation; which  is  natural,  as  it  was  but  a  treaty  between  the 
King  and  his  individual  subjects.  The  law  of  conspiracy  is 
commonly  said  to  be  first  formally  recorded  in  the  Statute 
concerning  Conspirators,  of  uncertain  date ;  sometimes  as- 
sociated, however,  with  the  statute  against  Champerty  which 
dates  from  33  Edward  I;  that  is  to  say,  1305.  This  is  early 
enough  to  show  the  respect  to  which  this  ancient  law  is 
entitled ;  for  no  statute  of  importance  preceded  1305  except 
the  great  code  of  Westminster  I  and  the  statute  of  Mort- 
main. Cobbett  in  his  history  of  the  English  Parliament 
makes  no  reference  to  this  statute,  not  realizing  its  impor- 
tance. It  is  indeed  only  aimed  at  conspiracies  with  the 
object  of  maintaining  law  suits,  but  nevertheless  it  is  a 
criminal  statute,  and  the  word  *^ engine/'  that  is  to  say, 
fraud,  is  used  in  the  preamble,  thus  establishing  from  the 
very  start  that  a  combination  with  a  perfectly  lawful  pur- 
pose (for  a  lawsuit  is,  of  course  a  lawful  purpose),  but 
with  the  intent  to  injure  someone,  as  by  a  lawsuit  based  on 
a  false  claim,  is  a  criminal  offense;  and  furthermore  that 
the  intent  is  material.  A  special  writ  is  given,  entitling  it 
a  plea  of  conspiracy  and  trespass;  and  ^*if  any  man  be 
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convicted  under  such  writ  he  is  to  be  imprisoned  until  he 
hath  satisfied  the  party  aggrieved  and  paid  a  fine  to  the 
King."  Note  that  it  refers  to  conspiracy  as  an  offence 
or  action  already  well  known  in  the  law.  Like  all  early 
statutes  it  probably  merely  imposes  a  new  and  severer 
penalty  on  a  common  law  offense  and  is  irrefutable  evidence 
of  what  the  law  already  was.  But  five  years  before  this, 
1300,  the  Articles  upon  the  Charter,  of  the  28th  Edward  I, 
state  that  the  King  hath  provided  a  remedy  against  '*  con- 
spirators" by  special  writ.  There  is  no  definition  of  the 
phrase,  so  it  is  quite  clear  that  it  was  familiar  and  well 
understood  in  the  year  1300.  Then  in  1330,  the  4th  of  Ed- 
ward III,  the  preamble  of  Chapter  11  says:  ''divers  People 
of  the  Realm,  as  well  great  men  as  other,  have  made  Alli- 
ances, Confederacies,  and  Conspiracies  to  maintain  Parties, 
Pleas  and  Quarrels,  whereby  *  *  *  *  some  have  been  de- 
stroyed, and  some  for  fear  to  be  maimed  and  beaten  durst 
not  sue  for  their  Right  *  *  ♦  *  *  *  to  the  great  hurt  of  the 
People  and  Common  Right."  A  substantially  fair  defini- 
tion of  the  modern  wrongful  boycott.  Fourteen  years  later 
another  statute  speaks  of  conspirators  and  confederators, 
and  gives  the  writ  of  exigent  against  them.  Then  the 
first  great  statute  of  the  Staple,  1353,  states  the  law  to  be : 
''ordained  and  established  that  no  Merchant  or  other  shall 
make  Confederacy,  Conspiracy,  Covin  *  *  *  or  evil  Device 
*  *  *  to  the  *  *  *  *  Disturbance,  Defeating  or  Decay  of  the 
said  Staples;"  that  is  to  say,  there  must  be  no  combination 
in  restraint  of  trade  at  a  staple  town  or  in  the  staple  mar- 
ket. The  word  "Covin"  implies  intent.  Finally,  that  the 
history  be  made  quite  complete,  having  already  got  our  con- 
spiracy in  restraint  of  trade,  we  now  have  a  statute  recogr 
nizing  conspiracy  in  labor  matters ;  by  the  34th  of  Edward 
m,  Chapter  9,  A.  D.  1360,  certain  wages  are  fixed,  and  "all 
alliances  and  Covins  of  Masons  and  Carpenters,  and  Con- 
gregations, Chapters  (that  is  to  say,  trade  unions).  Ordi- 
nances and  Oaths  betwixt  them  made  or  to  be  made,  shall 
be  from  henceforth  void  and  wholly  annulled ;  so  that  every 
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Mason  and  Carpenter  of  what  condition  he  be,  shall  be 
compelled  by  his  Master  to  whom  he  serveth  to  do  every 
work  that  to  him  pertaineth  to  do,  or  of  free  stone  or  of 
rough  stone;  and  also  every  Carpenter  in  his  degree;  but 
it  shall  be  lawful  *  *  *  *  to  make  bargain  or  covenant  of 
their  work  in  gross," — ^that  is  to  say  what  we  should  call 
piece  work,  or  contract  work,  is  allowed. 

We  thus  see  the  whole  law  of  combination  as  I  have  stated 
it  completely  set  forth  in  statutes  of  the  Fourteenth  Cen- 
tury, between  the  years  1305  and  1360,  and  we  have  a  per- 
fect example  of  a  statute  aimed  against,  first  a  conspiracy 
to  maintain  a  lawsuit ;  then  against  a  conspiracy  in  restraint 
of  trade,  the  origin  of  the  criminality  of  the  modem  trust; 
and  finally,  against  a  conspiracy  of  laboring  men,  with  a 
quite  satisfactory  definition  of  the  boycott  and  its  evils. 
Only,  with  true  modem  leniency,  the  laborers  '*  shall  not 
be  punished  by  fine  and  ransom;'*  although  indeed  they 
may  be  imprisoned  if  they  refuse  to  work,  according  to  the 
Statute  of  Laborers ;  that  is  to  say,  conspiracy  of  laborers  is 
not  made  a  criminal  offense,  but  only  null  and  void  in  the 
law,  and — injunctions  not  then  existing — a  remedy  for  en- 
forcement somewhat  similar  to  the  injunction  is  provided. 

Blackstone  wrote  on  this  matter  with  substantial  correct- 
ness, although  it  is  apparent  that  he  did  not  take  the  pains 
to  study  these  early  statutes.  His  ultimate  definition  is 
found  in  his  book  on  criminal  law.  Vol.  4,  p.  136.  He 
speaks  only  of  conspiracy  to  indict  an  innocent  man  of 
felony,  and  mentions  that  there  must  be  at  least  two  to  form 
a  conspiracy.  But  Judge  Cooley's  foot  note  states  the 
whole  common  law  as  shown  in  Hawkins'  Pleas  of  the 
Crown — *^all  confederacies  wrongfully  to  prejudice  an 
other  are  misdemeanors  at  common  law  and  indictable  ac- 
cordingly, whether  the  intention  is  to  injure  his  property, 
his  person  or  his  character,''  and  *'the  offense  of  conspiracy 
is  not  confined  to  the  prejudicing  a  particular  individual ;  it 
may  be  to  injure  public  trade,  to  affect  public  health,  to 
violate  public  policy,  to  insult  public  justice,  or  to  do  any 
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act  in  itself  illegal.  There  are  many  cases  in  which  the  act 
itself  would  not  be  unlawful  if  done  by  a  single  person 
which  become  the  subject  of  indictment  when  committed  by 
several  with  a  joint  design '';  and  he  quotes  from  the  Term 
Eeports  and  Campbell  the  instances  of  two  or  more  per- 
sons agreeing  to  hiss  an  actor  at  a  theatre,  by  preconcerted 
plan,  or  when  several  unite  in  a  scheme  to  blast  the  charac- 
ter of  another,  though  the  oral  slander  of  a  private  indi- 
vidual is  not  indictable,  and  the  offense  depends  on  the 
unlawful  agreement,  and  not  on  the  act  which  follows  it.  On 
the  other  hand  it  is  no  offense  to  conspire  to  prosecute  a 
guilty  person;  and  this  is  shown  in  a  better  instance  than 
that  cited  by  Judge  Cooley,  for  the  earliest  instance  of  con- 
spiracy in  the  State  Trials  is  that  of  1588  where  certain  ad- 
herents of  Queen  Elizabeth  conspired  to  bring  to  judgment 
certain  persons  adherents  of  Mary  Queen  of  Scots  for  com- 
bining to  dethrone  Queen  Elizabeth  and  put  Mary  in  her 
place.  Throughout  this  entire  report,  which  is  extremely 
interesting,  it  is  perfectly  evident  that  never  for  one  mo- 
ment do  they  consider  the  combination  of  Queen  Elizabeth's 
friends  a  conspiracy,  while  the  combination  of  Queen  Mary's 
friends  was  so  declared,  and  led  to  the  conviction,  and 
death  not  only  of  the  persons  involved  but  of  Mary  herself. 
In  Viner's  Abridgement  my  exact  instance  is  cited,  of  a 
conspiracy  not  to  buy  bread  of  a  certain  baker.  The  other 
Justices  of  King's  bench  seem  to  hold  that  there  must  be 
an  overt  act  to  make  such  a  combination  indictable;  but 
even  this  is  vigorously  denied  by  the  Chief  Justice. 

But  if  there  were  any  doubt  about  the  ancientness  of  the 
law  of  conspiracy  it  would  be  solved  at  once  by  the  Abbot 
of  Lilleshall  case,  which  was  actually  decided  in  1221,  eighty- 
four  years  before  the  first  Statute  of  Conspiracy  was 
enacted;  first  printed  by  the  Selden  Society  in  1870,  it  is  a 
perfect  instance  of  the  mediaeval  boycott,  well  worth  being 
quoted  in  full: 

"The  Abbot  of  Lilleshall  complains  that  the  bailiffs  of  Shrewsbury  do 
him  many  injuries  against  his  liberty,  and  that  they  have  caused  proclama- 
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tion  to  be  made  in  the  town  that  none  be  so  bold  as  to  sell  any  merchandise 
to  the  Abbot  or  his  men  upon  pain  of  forfeiting  ten  shillings,  and  that 
Richard  Pec  he,  the  bedell  of  the  said  town,  made  this  proclamation  by  their 
orders.  And  the  bailiffs  defend  all  of  it,  and  Richard  likewise  defends  all 
of  it,  and  that  he  never  heard  any  such  proclamation  made  by  anyone. 
It  is  considered  that  he  do  defend  himself  twelve-handed  (i.  e.,  with  eleven 
compurgators),  and  do  come  on  Saturday  with  his  law." 

This  is  a  remarkable  report;  for  in  twelve  lines  (ten  lines 
of  the  law  Latin)  we  have  here  set  forth  all  of  the  important 
principles  of  the  law  of  boycott.  The  Abbot  complains  that 
the  Shrewsbury  people  do  him  many  injuries  *' against  his 
Uberty'*  L  e.,  the  Abbot  claims  a  constitutional  right  to 
freely  conduct  his  own  business;  then  we  have  the  recog- 
nition of  the  threat  of  a  boycott  as  a  particularly  illegal 
act:  *'They  have  caused  proclamation  to  be  made  that 
none  sell  merchandise  to  the  Abbot.  ^*  The  defendants  ad- 
mit the  illegality  of  their  conspiracy,  because  they  deny 
it  as  a  fact;  and  the  bedell  likewise  denies  that  he  ever 
made  such  a  proclamation  or  threat,  whereupon  (the  plaint- 
iff being  a  man  of  the  Church)  they  are  set  to  trial  by 
wager  of  law  instead  of  by  actual  battle,  neither  party  nor 
the  court  making  any  question  of  the  illegality  both  of  the 
conspiracy  and  of  the  act  complained  of. 

What  is  particularly  to  be  noted  is  that  in  every  one  of 
these  statutes  and  the  earliest  cases  cited,  it  is  the  intent 
that  is  elemental.  And  the  defendants  in  the  Lilleshall 
case  themselves  admit,  that  were  it  true  they  had  combined 
with  the  intention  of  injuring  the  Abbot,  it  would  have  been 
a  criminal  offense. 

MONOPOLY. 

The  law  of  monopoly,  resting  also  on  combined  action 
with  a  common  purpose,  is  based  largely  on  the  same  prin- 
ciples. A  great  mine  of  information  on  this  point  is  to 
be  found  in  the  Great  Case  of  Monopolies,  argued  in  1684 
during  many  months  and  reported  in  full  in  the  seventh 
volume  of  State  Trials.'*     All  the  lawyers  who  were  or  be- 

*P.  513. 
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came  Chief  Justices  of  England  at  that  time  were  con- 
cerned in  this  great  cause.  It  was  brought  by  the  great 
East  India  Company  against  a  merchant,  one  Sandys,  who 
had  freighted  a  ship  for  East  India  ports  in  contravention, 
as  it  was  claimed,  of  the  charter  of  the  company  granted 
originally  under  Elizabeth,  which  gave  them  a  monopoly  of 
the  trade  in  the  Indies.  Had  the  case  been  decided  against 
the  company  it  would  have  put  an  end  to  the  English  Indian 
Empire  in  India.  Sandys  defended  on  the  p\ain  ground 
that  the  grant  was  a  monopoly  in  contravention  of  the  com- 
mon law.  The  company  only  sued  on  the  case  for  one 
thousand  pounds  damages,  although  no  specific  remedy  or 
penalty  was  provided  in  the  grant  to  the  company ;  just  as 
a  man  might  sue  today  a  trust  which  had  injured  him,  even 
though  no  specific  damages  were  allowed  by  the  statute. 
They  won.  The  court  admitted  that  the  common  law  made 
grants  of  monopoly  in  English  trade  void,  but  they  said 
this  did  not  extend  to  foreign  nations,  particularly  heathen 
nations;  that,  as  the  Crown  might  prohibit  all  such  trade, 
to  prevent  possible  corruption  of  the  manners  and  morals 
of  England  by  intercourse  with  heathens,  so  the  King  might 
grant  a  limited  permission  or  grant  the  monopoly  of  said 
trade  to  one  company,  or  to  certain  specified  persons.  On 
the  other  hand,  Sandys  relied  on  the  old  Statute  of  Edward, 
18  Edward  in,  cap.  3  '*that  the  Sea  be  open  to  all  manner 
of  merchants  to  pass  with  their  merchandise  where  it  shall 
please  them'^ — ^upon  this  the  plaintiff's  demur.  Holt,  after- 
wards Chief  Justice,  made  a  wonderful  argument  against 
the  monopoly,  curiously  modern  in  thought;  much  of  it 
indeed  might  have  been  quoted  in  the  brief  against  our 
Standard  Oil  company.  Here  are  a  few  of  the  interesting 
matters  he  cited.  First  the  case  of  the  King  against  Crispe : 
*'Here  was  lately  an  agreement  between  copperas  makers 
and  copperas  merchants  for  the  buying  of  all  copperas ;  and 
that  these  copperas  makers  shall  for  three  years  make  at 
so  much  a  ton,  and  restraining  them  from  selling  to  others.  *' 
This  was  held  to  be  criminal  engrossing.    But  long  before 
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this  he  cites  the  case  of  one  Peachy,  in  the  50th  of  Edward 
m,  A.  D.  1375.  Peachy,  he  tells  us,  by  Royal  grant  was 
given  a  monopoly  of  selling  sweet  wines  in  London ;  he  did 
so  and  was  punished  for  extortion,  just  as  if  it  were  claimed 
and  proved  that  a  modem  trust  sold  its  goods  at  an  exorbi- 
tant profit  by  reason  of  its  monopoly, — and  the  Royal  grant 
did  not  protect  him.  The  case  also  cites^  the  famous  case 
of  the  Tailors  of  Ipswich,® — ^^A  company  of  tailors  made 
a  by-law  to  exclude  tailors  from  exercising  and  using  their 
trade  within  the  town  unless  they  present  themselves  to  the 
masters  and  wardens  of  the  company  and  are  admitted  as 
members.'*  This  by-law  was  held  void,  the  court  saying — 
*  *  ordinances  for  the  good  government  of  men,  of  trades  and 
mysteries  are  good ;  but  not  to  restrain  any  in  their  lawful 
mystery;''  and  they  refer  even  to  the  monopoly  held  by 
physicians,  and  say — '^The  patent  to  the  College  of  Phy- 
sicians that  no  person  shall  practice  physic  without  their 
license  would  have  been  void  had  it  not  been  confirmed  by 
act  of  Parliament,  yet  this  concerned  not  all  the  subjects  of 
England  and  is  a  mystery,  and  the  professors  thereof  fit  to 
be  approved  by  persons  of  skill  in  it."^ 

Here  we  have  a  complete  review  of  the  common  law  of 
monopoly  and  of  monopolistic  combinations  both  by  an  in- 
dividual (Peachy 's  case),  by  a  company  of  manufacturers 
(King  against  Crispe),  by  a  company  of  industrial  workers, 
what  we  should  call  a  trade  union  (the  Tailors'  case),  and 
finally  by  the  members  of  a  skilled  profession.  It  is  so  com- 
plete that  nothing  need  be  added;  and  we  see  that  the  ques- 
tion of  the  intention  runs  throughout  them  all. 

THE   MODEBN   LAW. 

So  much  for  the  antiquity  of  the  law,  but  in  these  days 
we  must  be  prepared  to  admit  that  no  law  however  ancient 
can  be  justified  by  that  alone  unless  it  appeals  to  modem 
reason.    The  next  thing  therefore  to  consider  is  what  other 

•  p.  520.  •  6  Coke.  '  Williams,  arguendo,  p.  548. 
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tests  of  the  unlawful  combination,  either  of  labor  or  trade 
may  be  imagined;  and  whether  such  other  tests  would 
on  the  whole  work  better  than  the  test  of  intention. 

So  far  as  I  am  able  to  find  but  two  others  have  been  sug- 
gested :  One  is  the  familiar  one  of  the  effect  or  the  result, 
that  is  to  say,  if  the  result  be  unlawful  or  against  public 
interest,  it  may  render  unlawful  the  combination  bringing 
it  about.  Now  this  precise  question  was  recently  asked 
by  one  of  the  Justices  of  the  Supreme  Court  of  the  United 
States  to  one  of  the  counsel  arguing  for  the  government  the 
case  against  the  Standard  Oil  Company.  Mr.  Justice  White 
asked  Mr.  Kellogg  whether,  if  the  Standard  Oil  Company 
had  in  fact  acquired  every  oil  refinery  in  the  State  of  Penn- 
sylvania, that  fact  would  have  made  it  an  unlawful  combi- 
nation there.  Mr.  Kellogg  for  the  moment  did  not  give  a 
definite  answer,  but  the  Attorney  General  in  his  close  took 
up  the  question,  taking  the  ground  for  which  I  contend  that 
it  was  one  of  intention  and  not  of  result.  The  old  New 
York  anti-trust  statute  -yas  based  upon  the  latter  notion, 
and  consequently  was  never  effectual;  it  provided  in  sub- 
stance (for,  being  a  criminal  statute;  it  had  to  be  construed 
strictly)  that  when  any  combination  brought  about  a  mo- 
nopoly, that  is  to  say,  an  actual  or  complete  monopoly  of  a 
trade  in  the  State  of  New  York,  it  should  be  an  unlawful 
trust  under  the  New  York  statute.  As  it  was  obvious  that 
no  trade,  in  fact,  ever  did  succeed,  not  even  the  Standard 
Oil,  nor  the  sugar,  nor  any  other  trust,  in  actually  getting 
a  hundred  per  cent  monopoly,  that  test  proved  a  failure, 
and  no  one  was  ever  convicted. 

I  believe  that  the  question  of  complete  monopoly  or  the 
ultimate  effect  has  nothing  whatever  to  do  with  it  except 
in  so  far  as  it  may  be  evidence  of  the  probable  intention  of 
the  conspirators  at  the  inception  of  the  combination.  It 
is  to  me  perfectly  clear  that  I  may  obtain,  with  one  or  more 
associates,  an  actual,  complete,  impregnable  one  hundred 
per  cent  monopoly,  and  yet  be  perfectly  within  my  law ;  on 
the  other  hand  I  may  combine  with  two  or  three  or  more 
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with  the  intention  of  restraining  trade,  of  getting  a  mo- 
nopoly, of  destroying  competitors,  and  ours  will  be  a  crim- 
inal combination  though  we  fail  in  our  purpose  as  rapidly 
and  completely  as  did  some  of  the  earlier  trusts,  for  instan(5e 
the  cordage  trust,  which  only  lasted  a  year  or  two  before  it 
went  down  in  utter  smash.  If  I  happen  to  own,  let  us  say, 
the  only  cordage  works,  at  Plymouth,  in  the  State  of  Mas- 
sachusetts, except  a  small  concern,  let  us  say,  at  Newbury- 
port,  in  the  same  State,  I  have  a  perfect  right  to  buy  out 
my  competitor,  there  being  no  unfair  act  committed.  I  am 
inclined  to  think  even  that  I  and  my  competitor  may  form 
a  consolidated  cordage  company  and,  failing  evidence  to 
show  that  we  intend  then  or  ever  to  get  a  monopoly  by  fair 
means  or  foul,  we  are  within  our  right ;  that  is  to  say  if  our 
motive  is  merely  that  of  making  a  bigger  concern  or  secur- 
ing a  profitable  bargain.  That  motive  being  perfectly  law- 
ful will  make  our  combination  lawful.  In  other  words  it 
grows  out  of  the  natural  relation  that  I  have  to  my  neighbor, 
whose  property  I  purchased.  And  this  brings  me  to  the 
third  and  most  modem  test,  which  I  mention  merely  because 
it  is  advanced  in  the  most  recent  text  book,  the  work  of  Mr. 
Cooke  of  New  York — Combinations,  Monopolies  and  Labor 
Unions.  In  his  preface  he  rejects  the  old  test,  for  which 
I  am  still  contending,  of  intention ;  but  it  appears  from  the 
context  that  he  objects  to  it  principally  because  it  has  been 
repealed  by  the  modem  English  statute,  the  Trade  Disputes 
Act  of  1906.  Now  what  we  may  do  by  statute  is  one  thing. 
Mr.  Gompers  has  been  trying  for  thirty  years  to  get  that 
English  statute  and  its  predecessor,  the  Conspiracy  and  Pro- 
tection of  Property  Act,  38  and  39  Vict.  c.  86,  adopted  in 
the  United  States,  but  has  only  succeeded  in  the  States  of 
Maryland,  California  and  Oklahoma.  His  bill  to  adopt  the 
English  statute  has  been  pigeon-holed  in  Congress  for  a 
generation.  However,  he  is  entirely  within  his  rights  in 
leading  the  agitation,  and  we  may,  of  course,  enact  such 
statute  yet  if  we  deem  it  wise,  and  if  the  statute  would  be 
constitutional.    Fortunately  or  unfortunately  it  would  not 
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be,  for  it  is  the  clearest  kind  of  class  legislation;  and  that 
I  take  to  be  forbidden,  expressly  or  impliedly,  in  every 
State  Constitution  in  this  country,  except  perhaps  that  of 
Oklahoma,  as  well  as  by  the  clear  implication  of  the  Four- 
teenth Amendment. 

The  point  we  are  discussing  is  not  whether  we  should 
alter  the  ancient  common  law  of  combination,  or  whether 
such  alteration  would  be  constitutional,  but  what  the  law 
in  fact  is,  and  whether  it  is  a  reasonable  law  today.  Now 
,  Mr.  Cooke  advances  the  test  exploited  by  the  famous  case 
of  the  Mogul  Steamship  Company  v.  McGregor — *'the  nat- 
ural incident  or  outgrowth  of  some  lawful  relation,'^  and  he 
says  the  three  relations  he  specially  considers  are  those 
of  trade  competitor,  of  employer,  and  of  employe.  In  his 
lack  of  interest  in  our  ^'mass  of  anti-trust  legislation''  as 
clumsy  and  unecessary,  I  have  every  sympathy,  for  I  hold 
it  to  be  unnecessary,  and  we  both  hold  it  to  be  clumsy;  but 
when  he  calls  the  common  law  also  clumsy  and  a  wor&e  than 
useless  medieval  survival,  I  cannot  follow  him.  Yet  I  do 
not  feel  that  we  are  so  far  apart,  in  fact  only  that  we  do  not 
give  the  same  reasons  for  our  opinion.  I  think  the  common 
law  theory,  or  what  I  believe  to  be  the  common  law  theory, 
arrives  at  the  right  result,  by  saying  that  a  combination,  to 
quote  Mr.  Cooke's  words,  which  arises  naturally  out  of  a 
relation  of  trade,  such  as  the  purchase  of  an  adjoining 
business,  is  lawful,  for  the  very  reason  I  have  alleged;  that 
its  first  motive  is  the  necessary  development  of  business, 
arising  naturally  and  normally,  and  that  the  indirect  result, 
of  restraining  trade,  or  even  getting  a  monopoly  of  it,  is 
not  the  first  thing  contemplated,  and  consequently  not,  under 
my  test,  the  intention  of  the  combination.  This  I  take  it  to 
be  the  law  of  the  Mogul  case.  It  was  English  law  in  the 
twelfth  century,  and  it  is  American  common  law  today. 

THE  PRESENT  QUESTION. 

Having  thus  stated  the  thesis  which  I  wish  to  defend,  I- 
will  ask  now,  consider  first,  the  past  history  of  our  laws; 
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then  the  reported  cases,  and  finally  pass  to  apply  our  test 
to  the  great  questions  of  today.  I  have  already  said  that  I 
stand  by  the  old  common  law  test  of  intention,  intent;  a 
test  neither  unusual  nor  diflBcult  for  a  jury  to  apply,  for  it 
is  universal  in  the  criminal  law,  substantially  recognized 
in  Mr.  Justice  Holmes'  book  on  the  Common  Law,  and  uni- 
versally, I  think,  recognized  in  the  oldest  evidence  of  the 
law  we  really  have — ^namely,  the  very  old  statutes  of  Eng- 
land. For  the  Eeports  of  cases  begin  one  or  two  centuries 
later,  and  we  must  always  be  on  our  guard  against  the  ten- 
dency of  judges  to  be  over-learned,  to  base  the  English  com- 
mon law  upon  the  logic  of  the  mind  rather  than  the  logic  of 
events,  and  most  of  all  to  impart  into  England  the  Roman 
law.  I  could  show  statute  after  statute  in  Anglo  Norman 
reigns  which  is  aimed  against  the  Roman  law,  and  even 
against  the  Courts  of  Chancery  and  the  Church  Law,  its 
off-shoots,  and  even  a  statute  which  forbids  the  Roman 
law  to  be  cited  in  the  courts;  another  which  complains  of 
the  number  of  Italian  clerks,  (clerics)  brought  into  Eng- 
land and  of  their  teaching;  and  finally  at  the  beginning  of 
every  reign,  each  king  solemnly  promised  that  the  English 
law,  that  is,  the  law  of  Edward  the  Confessor,  should  be 
restored,  and  should  be  recognized  independently  of  any 
Roman  innovation.  For  the  Roman  law  was  only  rediscov- 
ered to  the  word  by  Pisan  pirates  at  Amalfi  in  1135,  and  of 
course,  this  wonderful  system  spread  among  the  learned  and 
dazzled  them  with  its  logic.  So  that  judges  in  rendering 
their  opinions  from  the  bench  delighted  in  finding  a  reason, 
logic,  and  a  Roman  law  basis  or  precedent  for  the  very 
oldest  institutions  of  the  Anglo  Saxon  common  law.  And 
this  has  lasted  down  to  modem  times.  There  are  plenty 
of  learned  writers,  the  sucessors  of  Austin  and  others,  who 
still  so  maintain.  Spence,  even,  admits  that  modem  Eng- 
lish law  is  almost  as  much  Roman  as  English.  But  the  only 
point  I  wish  to  make  is  that  we  must  beware  of  the  subtle- 
ties of  judges  in  their  opinions ;  and  perhaps  of  that  school 
which  seeks  to  find  in  all  cases  a  deep  law  logic  reason  for 
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an  ancient  customary  law.  Even  the  book  of  Mr.  Justice 
Holmes,  perhaps  our  leading  writer  on  this  subject,  and 
the  more  recent  book  of  Professor  Gray,  give  many  pages 
to  profound  speculation  and  analysis  of  the  logic  of  decis- 
ions ;  but  the  early  conmion  law  did  not  grow  that  way.  It 
was  the  ancient  and  customary  law  of  the  people ;  the  evo- 
lution of  the  totality  of  their  lives  and  customs,  only  in 
comparatively  recent  times  it  became  subject  to  the  accre- 
tion of  mere  judicial  opinion  and  of  ^'judge-made  law.*' 

The  common  law,  therefore  was  that  a  conspiracy,  an  un- 
lawful combination,  is  a  combination  of  two  or  more  per- 
sons (and  they  must  be  two;  it  has  been  decided  that  a  tus- 
band  and  wife  cannot  form  a  conspiracy)  (1)  with  a  criminal 
or  unlawful  purpose,  aim  or  intention;  (2)  or  a  lawful  pur- 
pose, which  by  intention,  or  necessarily,  has  to  be  attained 
by  unlawful  means;  or  (3)  for  a  purpose  morally  wrongful 
as  is  the  injury  of  a  third  person  or  the  State.    And  no 
overt  act  alone  makes  a  conspiracy  nor  is  one  necessary 
to  a  conspiracy,  except  merely  as  evidence  under  the  last 
two  varieties,  that  is  of  a  combination  intending  unlawful 
means  or  merely  wrongful  ends.    It  is,  of  course,  this  ques- 
tion of  the  moral  purpose,  the  not  doing  unto  others  as  you 
would  not  be  done  by,  that  is  the  very  distinction,  it  seems 
to  me,  of  this  English  law ;  a  distinction  so  high  that  it  has 
been  admired  and  copied  into  the  codes  of  most  modern 
civilized  countries  as  completely  as  the  institution  of  trial 
by  jury;  and  this  principle  is  not  based  upon  recent  cases 
alone.    I  have  no  intention  of  going  into  the  thousands  of 
decisions  upon  the  modem  strike,  the  boycott  or  the  black- 
list, or  the  acts  of  intimidation  and  picketing,  or  the  combi- 
nations in  restraint  of  trade.    But  I  will  mention  what  ap- 
pear to  be  the  boundary  cases,  for  we  know  it  is  the  nice 
decisions,  the  border  cases,  that  draw  the  line  of  the  law.  • 

I  assert  that  in  this  law  of  combined  action,  the  law  goes 
into  the  domain  of  morals  and  of  high  constitutional  right, 
and  that  it  ought  to  do  so.  The  opponents  of  the  theory  base 
their  opposition  on  the  fact  that  the  law  does  not  do  so  in 


Digitized  by 


Google 


THE  LAW  OF   COMBINED  ACTION   OB  POSSESSION.  17 

similar  cases  of  individual  action  or  possession — ^which  I 
admit.  The  friendly  critic  might  ask,  why  not?  To  this 
I  can  only  answer  that  it  is  practically  impossible  for  ihe 
law  to  refine  upon  private  motives  to  this  extent.  Where  an 
individual  commits  an  act  that  is  criminal  the  law  can  find 
him  guilty;  when  he  commits  a  tort  upon  his  neighbor,  it 
may  give  that  neighbor  damages  and  the  very  fact  that 
this  already  is  going  a  step  farther  is  shown  by  the  far 
greater  difficulty  that  law  of  tort  gives  to  Holmes,®  Gray 
and  other  students  of  the  logic  of  the  law  than  the  question 
of  crime;  but  when  you  go  beyond  even  tort,  which  after 
all  is  a  definite  tangible  injury  to  a  definite  person  under 
old  common  law  theories  of  personal  trespass  or  negligence, 
and  come  to  that  injury  which  is  mere  malevolence  accom- 
panied by  an  action  otherwise  perfectly  lawful,  it  is  a  matter 
for  the  priest,  for  the  confessor,  for  a  man's  conscience  not 
for  the  law.  A  simple  example  again  is,  of  course,  my  en- 
gaging in  a  trade  or  in  refusing  to  trade  with  some  indi- 
vidual ;  in  both  cases  really  for  the  purpose  of  injuring  that 
individual,  but  otherwise  entirely  within  my  lawful  rights. 
My  act,  in  other  words,  on  its  surface  lawful  and  regular, 
deep  in  my  conscience  is  dictated  by  hatred.  The  law  can- 
not go  into  one  man^s  conscience;  we  have  been  claiming 
only  that  it  might,  or  that  a  jury  might,  judge  of  the  con- 

""Our  system  of  private  liabiUty  In  a  court  of  law  Is,  therefore,  con- 
fer the  consequences  of  a  man's  own  slderably  later  than  the  doctrine  of 
acts,  that  Is,  for  his  trespasses,  conspiracy,  as  shown  at  least  In  the 
started  from  the  notion  of  actual  Statute  of  1305  If  not  before, 
interest  and  actual  personal  culpa-  Certain  modern  cases  quoted  in 
blllty."    The  Common  Law,  p.  4.  the  text  (and  a  few  more  might  be 

It  is  important  to  note  that  this  added)  lean  strongly  to  the  doctrine 
law  of  conspiracy  has  no  connection  that  an  individual  may  recover 
whatever  with  the  common  law  of  damages  from  another  individual 
tort;  that  is  to  say.  It  springs  from  for  an  act  otherwise  lawful,  but 
another  and  a  different  root;  it  is  prompted  solely  by  malice.  There 
indeed  more  ancient  doctrine  than  seems  to  be  a  sudden  development 
that  of  torts,  which  did  not  assume  of  the  law  that  way;  but  such  was 
its  present  shape  before  the  four-  not  until  today  (if  it  be  today)  the 
teenth  century.  The  earliest  OAse  law.  The  writer  makes  no  plea  for 
of  tort  I  find  In  Professor  Ames*  such  a  change;  all  the  doctrine  con- 
collection  dates  only  from  134S.  The  tended  for  in  the  text  is  confined 
notion  of  responsibility  of  a  person  strictly  to  the  law  of  comhination, 
for  a  tort  not  amounting  to  a  crime 

VOL.  XLV.  2 
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sciences  of  two  or  more  persons  working  together ;  for  the 
object  of  their  getting  together  is  a  matter  of  which  a  jury 
well  may  judge. 

Yet  there  are  cases  which  come  very  near  to  this — 
extreme  cases  of  individual  action ;  and  I  will  mention  four 
or  five;  one  very  old  and  the  others  very  modem.  No  better 
case  illustrating  my  doctrine  of  combination  can  be  imagined 
than  that  one  in  the  State  of  Ohio,  decided  only  last  year, 
when  a  number  of  persons  combined  to  draw  their  deposits 
from  a  bank  on  the  same  day  for  the  purpose  of  breaking 
that  bank,  and  that  purpose  having  been  duly  found  by  the 
Court  or  a  jury,  it  was  declared  a  conspiracy.  Of  course  the 
law  is  a  creature  of  common  sense  besides  custom,  and 
while  all  conspiracies  are  in  my  opinion  technically  criminal, 
it  is  conceivable  that  they  will  range  all  the  way  from  those 
highly  so,  down  to  those  where  a  criminal  punishment  would 
hardly  be  imposed.  The  law  will  rest  content  with  a  civil 
suit  for  damages  or  even,  as  in  the  anti-trust  common  law  of 
England,  with  merely  declaring  the  combination  void  at  law, 
such  as  all  contracts  which  were  simply  in  restraint  of 
trade.  But  there  are  cases  which  almost  seem  to  apply 
this  law  of  unmoral  purpose  to  individual  action.  First  of 
all  is  the  very  old  case  of  Tarlton  v.  McGawley.*  That  was 
a  case  where  a  slave  trader  having  his  ship  off  the  coast 
of  Africa  had  collected  a  tribe  of  negroes  upon  the  beach 
for  the  purpose  of  enslaving  them;  but  a  competing  slave 
trader  came  up  with  another  vessel,  and  in  order  to  destroy 
his  competitor's  trade  fired  a  cannon  with  the  intention 
of  scaring  the  negroes  on  the  beach  so  that  they  ran  away 
into  the  woods  and  escaped.  One  or  two  were  killed  or 
injured  but  there  was  no  trespass  committed  upon  the  de- 
fendant. The  point  that  slave  trading  was  an  immoral  oc- 
cupation in  itself  was  of  course  not  raised  in  those  days; 
yet  this  perfectly  lawful  act  was  held  to  give  the  owner  of 
the  first  vessel  the  right  to  damages  when  he  got  back  te 
London. 

•  Peak,  N.  P.  C,  270. 


Digitized  by 


Google 


THE   LAW   OP  COMBINED   ACTION   OB  POSSESSION.  19 

Wyeman  v.  Deady^^  was  a  Connecticut  case  where  the 
plaintiff  got  damages  against  defendants  for  procuring  his 
discharge  by  intimidation  of  the  employer.  The  element  of 
conspiracy  was  said  by  the  court  not  to  be  in  the  case.  So 
in  Brennen  v.  United  Hatters,^ ^  the  plaintiff  recovered  dam- 
ages from  the  Hatter's  Union  because  he  refused  to  pay 
the  fine  and  they  took  away  his  membership  card  which  re- 
sulted in  his  discharge  by  the  employer,  and  the  court  go 
to  the  length  of  saying  that  malice  is  the  intentional  doing 
of  a  wrongful  act  without  justification  and  a  wrongful  act 
is  an  act,  which  in  the  ordinary  course  will  infringe  upon 
the  rights  of  another.  But  perhaps  the  most  extreme  mod- 
ern case,  almost  going  back  to  the  old  case  against  Mc- 
Gawley,  that  of  the  slave  trader,  is  the  Minnesota  case  of 
Tuttle  V.  Buck,^2  where  the  defendant,  not  a  barber,  but  a 
banker,  established  another  barber  in  the  town  for  the  pur- 
pose of  competing  with  the  plaintiff,  who  had  been  for  some 
years  established  as  a  barber  in  the  same  village.  It  was 
alleged  that  this  was  done  with  the  sole  purpose  of  destroy- 
ing the  plaintiff's  business,  and  not  for  any  legitimate  inter- 
est of  the  defendant,  and  the  plaintiff,  although  the  court 
was  evidently  in  some  doubt,  got  damages  under  a  divided 
opinion.  Finally  there  was  also  a  Louisiana  case  where  the 
proprietor  of  a  bar-room  recovered  damages  against  the  su- 
perintendent of  a  street  car  line  for  advising  the  car  con- 
ductors and  drivers  not  to  patronize  his  saloon. 

These  are  examples  of  cases  brought  against  individuals 
not  in  conspiracy  which  seem  to  me  to  go  to  the  extreme 
limit  of  the  law. 

Let  us  now  close  by  applying  our  principle  to  modem 
cases  of  combination;  one  of  labor  and  one  of  capital.  If 
our  test  is  of  any  value  it  should  stand  application  to  the 
Tery  most  recent  and  most  important  controversies  now  be- 
fore the  public,  and  we  will  take  as  examples — but  merely 
as  examples,  for  the  cases  are  still  stib  judice — the  great 

"65  Atl.  129.  "65  Atl.  165.  "119  N.  W.    946. 
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Government  suit  against  the  Standa^rd  Oil  Company 
on  the  one  hand  and  the  contempt  process  against  Messrs. 
Qompers,  Mitchell  and  others  in  the  Buck  Stove  and  Eange 
case  at  Washington,  D.  C,  on  the  other. 

In  the  first  place  we  must  recognize  that  serious  difficulty 
arises  from  the  fact  that  we  are  acting  under  a  statute,  at 
least  in  matters  of  interstate  commerce,  the  Sherman  Act 
of  July  2, 1890.  At  common  law  a  combination  in  restraint 
of  trade  or  a  monopoly  by  royal  grant  were  both  void ;  no 
contract  under  them  could  be  enforced ;  and  by  the  Statute 
of  Monopolies  any  person  injured  might  bring  a  common 
law  suit  and  recover  treble  damages;  indeed  it  appears 
from  the  East  India  case  that  this  was  common  law  without 
the  statute.  No  machinery  of  governmental  interference 
was  provided;  the  tremendous  power  of  the  government 
was  not  employed  like  a  club  to  destroy  the  business  and  all 
that  it  represented ;  it  was  always,  under  common  law  prin- 
ciples, a  law  suit  between  individuals. 

The  contract  or  combination  might  indeed  be  held  void  as 
against  the  suit  of  any  third  person  aggrieved,  or  against 
the  defense  of  a  party  refusing  to  be  bound  by  it,  but  there 
the  matter  ended.  Now  our  Sherman  Act  goes  beyond  the 
common  law  in  two  particulars:  First,  the  familiar  one 
that  on  its  face  it  forbids  all  contracts  in  any  restraint  of 
interstate  commerce,  even  a  reasonable  one;  and  secondly, 
and  quite  as  important,  that  instead  of  leaving  the  matter 
to  individuals  it  is  made  the  duty  of  the  Government, 
through  any  District  Attorney,  to  institute  proceedings  in 
equity  to  prevent  and  restrain  such  violations.*^  All  prop- 
erty owned  under  any  such  contract  or  combination,  being 
transported  from  one  State  to  another  or  from  a  foreign 
country,  may  be  seized  and  forfeited;  and  then  follows  the 
common  law  provision  of  treble  damages  to  the  individual 
injured.**  It  is  furthermore*^  made  a  misdemeanor  for 
any  person  to  engage  in  such  combination  or  make  such 

"  Sec.  4.  "  Sec.  7.  »  Sec.  3. 
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contract.  The  Act,  of  course,  applies  to  corporations  and 
is  called  *'An  Act  to  Protect  Trade  and  Commerce  Against 
Unlawful  Eestraints  and  Monopolies."  Section  1  names 
particularly  contracts  in  restraint  of  trade,  and  punishes 
persons  engaged  in  such;  and  section  2  is  addressed  to 
persons  who  monopolize  or  attempt  to  monopolize  or 
combine  to  monopolize  any  part  of  such  interstate  trade. 
It  vas  apparent  in  the  argument  before  the  Supreme  Court 
that  both  bench  and  bar  had  some  difficulty  in  seeing  what 
new  thing  section  2  added  to  section  1,  and  yet  they  were 
bound  to  find  such  additional  meaning  if  possible.  Where 
the  statute  transcends  or  contradicts  common  law  is  well 
shown  in  section  1  where  "every  contract,  combination  or 
conspiracy  in  restraint  of  trade"  is  denounced.  But  a 
combination  in  restraint  of  trade  is  by  the  definition  of  the 
common  law  a  conspiracy,  so  this  is  tautologous,  while  the 
words  ** every  contract"  in  section  1,  with  the  words  ''any 
part"  in  section  2,  have  forced  our  courts  to  denounce  con- 
tracts in  restraint  of  trade,  or  combinations,  which  at  the 
common  law  would  have  been  reasonable  growth  and  not 
monopoly. 

But  to  my  mind  the  innovation  of  the  remedy  is  more 
important  still.  Mr.  Johnson,  in  arguing  for  the  Standard 
Oil  Company,  urged  at  least  that  they  be  punished  only 
for  what  they  had  done  wrong,  and  not  totally  destroyed. 
But  the  sledge  hammer  of  government  prosecution  can  not 
stop  short  of  destruction.  No  other  penalty  is  provided. 
And  a  still  more  important  consequence  of  using  this  direct 
prosecution  by  government  in  a  court  of  chancery  is  that 
there  is  no  jury  trial  of  the  facts  in  the  locality  where  they 
happened.  It  practically  comes  to  an  attempt  by  the  Su- 
preme Court  to  decide  what  is  peculiarly  a  question  of  fact, 
on  a  written  record,  which  did  indeed,  I  believe  in  this  case, 
amount  to  twenty-seven  printed  volumes.  But  the  question 
of  intention  and  of  the  reasonableness  of  ordinary  business 
matters  is  peculiarly  adapted  to  be  tried  by  a  jury  of  the 
people  in  the  locality  affected.  Under  the  Sherman  Act  our 
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highest  tribunal  is  deprived  of  this  assistance.  Furthermore 
the  difficulty  of  discriminating  between  '*good  trusts  and  bad 
trusts"  is  enormously  more  difficult  for  a  high  court  of 
appeal  in  a  hearing  on  a  bill  in  equity  than  it  is  for  a  jury 
in  a  common  law  suit  for  damages.  However,  leaving  the 
essential  difficulties  of  interpreting  this  Act  of  Congress 
with  this  brief  mention,  let  us  now  try  to  apply  our  test, — 
which  is  after  all  I  think,  the  test  intended  by  the  Sherman 
Act  as  I  believe  it  to  be, — the  test  of  the  common  law. 

In  the  Standard  Oil  case  the  question  would  be — was  the 
combination  actually  complained  of  in  this  suit  (which 
might,  of  course,  be  the  original  Trust  agreement,  or  a 
later  combination  of  corporations,  or,  finally,  the  articles 
of  association  of  the  Standard  Oil  Company  of  New  Jersey 
itself)  created  with  the  intention  and  the  aim  of  restrain- 
ing trade  in  any  of  the  many  forms  of  such  restraint,  as  by 
fixing  prices,  limiting  output,  parceling  territory,  or  even 
unfair  competition,  the  destruction  of  competitors  by  arti- 
ficial underselling,  or,  finally,  with  the  intention  and  aim 
of  establishing  a  Federal  monopoly.  No  amount  of  rea- 
sonable acquisition  without  such  malign  purpose  and  with 
no  evidence  of  any  malign  act,  no  amount  of  acquisition 
of  more  refineries,  pipe-lines,  fleets  of  ships,  would  in  this 
test  of  itself  amount  to  evidence  of  a  criminal  combination ; 
even  though  the  result,  either  by  larger  ownership  or 
greater  ability,  might  in  fact  be  to  get  a  very  large  per- 
centage of  the  business  of  refining  and  shipping  oil.  On 
the  other  hand,  if  the  jury  found, — and  now  the  Court  must 
act  as  a  jury, — that  the  intention  of  the  contract  or  combi- 
nation or  charter  complained  of  was  to  bring  about  a  na- 
tional monopoly  (and  any  one  of  the  above  enumerated  acts 
of  restraining  trade  would  be  evidence  of  such  intention), 
then  a  jury  might  find  the  contract  or  combination  void;  and 
so  a  State  court,  of  intra-state  combination,  under  the  com- 
mon law. 

It  is  of  course  possible,  if  not  probable,  that  our  high 
court  has  no  doubt  of  the  law,  but  it  is  more  than  likely 
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that  they  have  a  doubt  of  the  facts,  sitting  merely  as  an 
appellate  court  of  chancery  with  no  jury  to  aid  them. 

Coining  now  to  the  Buck  Stove  case,  the  same  principles 
apply.  I  leave  out  that  part  of  the  argument  of  coimsel  for 
Mr.  Mitchell  and  Mr.  Gompers,  which  is  based  on  the  claim 
that  their  right  of  the  freedom  of  the  press  is  infringed, 
for  that  brings  up  merely  the  constitutional  question  of 
whether  the  freedom  of  the  press  in  our  written  constitu- 
tions means  more  than,  as  in  England,  the  right  to  publish 
without  preliminary  censorship,  being  responsible  for  such 
acts  of  publication  in  the  common-law  courts,  in  any  ordi- 
nary way.  It  is  lawful,  for  instance,  to  walk  upon  the  high- 
way, to  exercise  the  right  of  free  locomotion,  yet  there  have 
been  many  injunctions  where  a  congregating  upon  high- 
ways, or  even  the  right  of  free  locomotion  in  certain  places, 
has  been  restrained.  But  the  test  of  intention,  it  seems 
to  me,  works  as  well  here  as  in  the  other  case.  The  plaintiff 
claims  that  there  is  a  combination  to  boycott  his  business, 
with  one  overt  act.  The  evidence  of  such  combination  is 
the  printing  of  his  name  weekly  on  the  ''Unfair  List"  of  the 
official  journal  of  the  Federation  of  Labor,  coupled  with  the 
expressed  intention  of  going  on  so  to  print  it  in  every  jour- 
nal until  the  plaintiff  yields.  The  first  question  is  simply 
whether  there  was  a  combination  with  the  intention  of  con- 
trolling the  plaintiff's  lawful  liberty,  and  of  injuring,  boy- 
cotting or  destroying  his  business.  That  fact  seems  to  be 
admitted;  then  the  same  question  will  arise  as  to  the  in- 
tention of  the  publication  which  is  the  cause  of  the  sentence 
for  contempt.  Mr.  Gompers  himself  asked  me  whether  he 
had  not  the  right  to  print  the  fact  that  there  was  a  trade 
dispute  with  the  Buck  Stove  Company  in  his  own  newspaper 
as  part  of  his  right  to  freedom  of  the  press;  I  said  ''cer- 
tainly you  have.  You  can  print  it  once  at  least  as  matter 
of  news ;  you  can  doubtless  x5omment  upon  it  in  your  edi- 
torial ^column ;  but  when  you  print  it  in  every  issue  for  a 
year  or  five  years,  and  moreover,  state  that  you  intend  to 
go  on  printing  this  Unfair  List  until  the  Buck  Stove  Com- 
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pany  yields,  it  will  be  a  question  of  fact  whether  you  are 
printing  that  as  matter  of  news,  or  as  a  threat,  a  boycott ; 
the  act  of  a  combination  with  an  unlawful  aim.  It  may  be 
difficult  for  us,  for  you  and  me  or  for  lawyers  to  decide,  but 
such  cases  are  very  often  much  more  simple  to  a  jury  of 
common-sense  men.  Go  before  that  jury  if  you  can.  If 
they  hold  that  it  is  a  matter  of  recurrent  interest,  of  news, 
that  you  should  print  every  week  a  story  about  this  trade 
dispute,  they  will  so  find.  If,  on  the  other  hand,  they  see 
that  it  is  part  of  an  organized  attempt  to  destroy  the  plaint- 
iff's business,  especially  when  coupled  with  a  threat  of  con- 
tinuing this  printing  forever  in  the  editorial  column,  and  not 
mere  matter  of  news,  they  will  probably  find  the  other  way. 
I  conclude,  therefore,  that  we  should  think  long  and  care- 
fully before  we  abandon  this  great  principle  of  our  English 
law  preventing  the  oppression  of  the  individual  by  the  mul- 
titude, and,  in  the  law  of  combination,  going  directly  to  the 
ethical  motive  of  the  combine.  It  has  been  a  commonplace 
of  laymen  critics  that  the  law  is  not  moral, — that  it  does 
not  go  into  the  higher  issues, — that  it  is  easy  to  keep  within 
the  letter  of  the  law  while  morally  guilty  to  one's  neighbor 
or  to  the  State.  This  is  not  true  of  our  law  of  combination. 
Let  us,  therefore,  not  carelessly  give  up  this  one  great  do- 
main of  the  law  of  private  right,  which,  based  both  on  our 
English  history  and  the  profoundest  laws  of  economy  at 
the  same  time,  rises  to  the  highest  standard  of  duty  to  one's 
neighbor  and  to  the  State ;  the  one  great  body  of  the  com- 
mon law  based  squarely  on  the  Golden  Rule. 

Boston,  Mass.  Frederic  J.  StiMSON. 
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THE  GEOWING  DISEESPECT  FOE  THE  LAW. 

That  there  is  a  growing  disrespect  for  the  law  is  patent 
to  all  observers.  Leading  newspapers  of  the  country 
barely  miss  a  daily  editorial  criticism  of  the  inefficiency  of 
onr  legal  system.  Magazines  make  the  law  and  its  admin- 
istration the  subjects  of  their  popular  assaults.  Judges, 
lawyers,  distinguished  teachers  of  the  law,  sociologists, 
publicists  and  philosophers,  as  well  as  merchants  and 
laborers  and  the  man  on  the  street,  join  in  criticism  and 
denunciation  of  our  courts,  the  Bar,  the  law  and  its  admin- 
istration. President  Taft,  against  whom  no  one  has 
brought  the  charge  of  radicalism,  a  man  whose  whole 
career  has  been  identified  with  law,  who  won  his  highest 
honors  and  distinction  as  a  federal  judge,  his  father  an 
able  judge  before  him,  has  made  criticism  of  the  law  and 
its  administration  the  serious  subject  of  the  times.  In  a 
speech  which  he  delivered  in  Chicago  on  September  16, 
1909,  he  said: 

**There  is  no  subject  upon  which  I  feel  so  deeply  as  upon  the  neces- 
sity for  reform  in  the  administration  of  both  civil  and  criminal  law. 
To  sum  it  all  up  in  one  phrase,  the  difficulty  in  both  is  undue  delay. 
It  is  not  too  much  to  say  that  the  administration  of  criminal  law  in 
this  country  is  a  disgrace  to  our  Civilization  and  that  the  prevalence 
of  crime  and  fraud,  which  here  is  greatly  in  excess  of  that  in  European 
countries,  is  due  largely  to  the  failure  of  the  law  and  its  administration 
to  bring  criminals  to  justice. 

"But  reform  in  our  criminal  procedure  is  not  the  only  reform  that  we 
ought  to  have  in  our  courts.  On  the  civil  side  of  the  courts  there  is 
undue  delay,  and  this  always  works  for  the  benefit  of  the  man  with 
the  longest  purse.  What  the  poor  man  needs  is  a  prompt  decision  of 
his  case,  and  by  limiting  the  appeals  in  cases  involving  small  amounts 
of  money  so  that  there  shall  be  a  final  decision  in  the  lower  court, 
an  opportunity  is  given  to  the  poor  litigant  to  secure  a  judgment  in  time 
to  enjoy  it,  and  not  after  he  has  exhausted  all  his  resources  in  litigat- 
ing to  the  Supreme  Court. 

"Of  all  the  questions  that  are  before  the  American  people,  I  regard 
no  one  as  more  important  than  this,  to-wit:  The  improvement  of  the 
administration  of  justice.    We  must  make  it  so  that  the  poor  man  will 
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have  as  nearly  as  possible  an  opportunity  in  litigating  as  the  rich  man, 
and  under  present  conditions,  ashamed  as  we  may  be  of  it,  this  is  not 
the  fact." 

And  in  his  annual  message  to  Congress,  the  President 
said: 

"In  my  Judgment,  a  change  in  Judicial  procedure,  with  a  view  to  reduc- 
ing its  expense  to  private  litigants  in  civil  cases  and  facilitating  the 
despatch  of  business  and  final  decisions  in  both  civil  and  criminal 
cases,  constitutes  the  greatest  need  in  our  American  institutions." 

A  by-product  of  the  unanimity  of  criticism,  and  signifi- 
cant as  reflecting  the  resulting  popular  regard  for  lawyers, 
was  recently  conspicuously  manifested  when  a  certain  pub- 
lic character,  ambitious  for  further  political  honors,  as  a 
means  of  his  own  advancement,  made  a  point  of  the  fact 
that  a  large  proportion  of  the  members  of  the  President's 
Cabinet  are  lawyers  and  that  all  of  them  had  been  the 
attorneys  for  large  corporations.  No  charge  was  made 
that  they  had  been  dishonest,  but  the  simple  fact  that  they 
had  reached  such  eminence  in  the  profession  as  to  win 
the  recognition  of  large  and  important  interests,  was  set 
forth  as  a  mark  of  discredit  to  them  and  as  evidence  that 
the  government  was  entitled  to  popular  disapproval  for  uti- 
lizing their  talents  for  the  public  service.  The  sugges- 
tion implied  is  either  that  all  lawyers  are  untrustworthy, 
or  that  lawyers  as  soon  as  they  win  distinction  become  so, 
and  forfeit  the  right  to  be  of  public  service.  Such  a  sug- 
gestion could  not  have  been  made  with  any  hope  of  the  de- 
sired effect  had  not  its  author  felt  that  the  legal  profession 
had  come  into  popular  disfavor.  That  the  legal  profes- 
sion has  lost  much  of  its  ancient  prestige  is  painfully  ap- 
parent to  every  member  of  the  bar.  This  loss  must  be 
charged  in  large  part  to  the  indifference  with  which  the 
legal  profession,  including  the  judiciary,  has  permitted  the 
law  and  its  enforcement  to  decline  into  its  present  inef- 
ficient state. 

There  is  no  room  for  the  law  in  a  democracy  unless  it 
accomplishes  the  will  of  the  people.      As  an  institution 
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requiring  respect  and  unqualified  homage,  it  must  be  an 
efficient  instrument  for  the  furtherance  of  public  good. 
That  it  falls  far  short  of  attaining  this  ideal  is  obvious. 
Just  as  in  the  administration  of  public  affairs,  the  cry 
throughout  the  nation  is  against  the  vested  advantages  of 
the  privileged  few,  and  the  deliberate  disregard  for  the  wel- 
fare of  the  mass,  so  there  is  now  a  growing  feeling  that 
the  law  in  some  respects  on  its  substantive  side,  but  chiefly 
and  altogether  on  its  administrative  side,  has  come  to  be 
the  instrument  of  power  in  the  hand  of  '*him  who  hath** 
as  against  the  welfare  of  society  as  a  whole.  Therefore  it 
becomes  the  work  of  the  lawyer,  who  is  inspired  by  the 
traditions  of  his  profession,  who  chose  it  as  his  own  not 
merely  through  his  conmaercial  instinct,  and  who  is  not 
content  to  spend  his  life  as  a  parasite  on  a  decadent  growth, 
to  examine  into  our  jurisprudence  and  to  find  remedies 
for  the  evils  that  have  come  to  it. 

Throughout  English  history,  the  common  law  was  the 
popular  safeguard  against  the  encroachments  of  tyranny 
upon  the  rights  of  the  people.  The  great  contests  with  the 
crown  were  to  preserve  the  liberty  of  the  individual  citi- 
zen. Magna  Charta,  wrested  from  King  John  at  Runny- 
mede,  the  Petition  of  Eights  forced  from  Charles  I,  the 
Habeas  Corpus  Act  passed  during  the  reign  of  Charles 
n.  and  the  Bill  of  Rights,  adopted  during  the  reign  of  Wil- 
liam m.,  all  of  them  were  declarative  of  the  conunon  law 
insuring  the  rights  of  the  citizen  against  the  usurpation  of 
the  government.  Always  was  the  common  law  on  the 
side  of  the  people.  Economic  conditions  down  to  very 
recent  times  gave  the  people  nothing  to  concern  themselves 
with  save  their  private  individual  personal  rights. 

This  historical  theory  of  the  common  law  is  thus  ex- 
pounded by  Blackstone:* 

"So  great  moreover  Is  the  regard  of  the  law  for  private  property,  thaf 
it  win  not  authorize  the  least  violation  of  It;  no,  not  even  for  the  gen- 

'  Commentaries  139. 
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eral  good  of  the  whole  community  I£  a  new  road,  for  Instance,  were 
to  be  made  through  the  grounds  of  a  private  person,  It  might  per- 
haps, be  extensively  beneficial  to  the  public,  but  the  law  permits 
no  man,  or  set  of  men,  to  do  this  without  consent  of  the  owner  of  the 
land.  In  vain  It  may  be  urged  that  the  good  of  the  Individual  ought 
to  yield  to  that  of  the  community;  for  It  would  be  dangerous  to  allow 
any  private  man,  or  even  any  public  tribunal,  to  be  the  Judge  of  this 
common  good,  and  to  decide  whether  It  be  expedient  or  no.  Besides, 
the  public  good  Is  In  nothing  more  essentially  Interested,  than  In  the 
protection  of  every  Individual's  private  rights." 

The  popular  notion  today  differs  very  radically  from 
this  individualistic  view  of  the  purpose  of  the  law.  The 
complexities  of  modern  social  and  industrial  life  have 
necessitated  a  shifting  from  individual  rights  to  the  com- 
mon welfare.  The  law  in  its  persistence  for  individual 
rights  has  failed  to  adapt  itself  to  the  greater  interests  of 
society  as  a  whole,  and  therefore,  now  for  the  first  time 
in  its  history,  the  law  is  not  regarded  by  the  people  as  an 
institution  primarily  for  their  benefit  and  welfare. 

The  tenacity  with  which  courts  have  clung  to  this  indi- 
vidualistic conception  and  have  consistently  refused  to  per- 
form their  part  in  the  general  movement  for  social  better- 
ment, has  undoubtedly  irritated  the  people  and  provoked 
popular  dissatisfaction.  Popular  tolerance  of  the  law  has 
been  severely  strained  by  the  application  to  modern  indus- 
trial conditions  of  the  fellow  servant  rule,  the  doctrine  of 
contributory  negligence  and  the  doctrine  of  assumed  risk. 
So  intrenched  have  these  theories  become  in  the  modern 
law  of  torts  that  it  would  be  practically  impossible  to  cir- 
cumvent them,  even  if  it  were  thought  desirable  to  do  so. 
The  people,  who  after  all  have  it  in  their  power  to  dictate 
what  the  substantive  law  shall  be,  are  now  beginning  to 
compel  legislative  consideration  of  the  evils  of  modem  in- 
dustrialism in  so  far  as  it  affects  human  life  and  health. 
Workmen's  compensation  and  employers'  liability  acts  and 
industrial  insurance  will  soon  find  their  way  into  our  legis- 
lation, as  they  long  ago  have  done  in  other  civilized  coun- 
tries, and  the  hardships  of  the  application  of  the  old  com- 
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mon  law  of  master  and  servant  to  present  conditions  will 
soon  be  ameliorated. 

Another  branch  of  the  substantive  law  that  is  responsible 
for  much  of  the  popular  dissatisfaction  is  the  law  of  lib- 
erty of  contract.  Into  the  constitutional  formula  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law,  there  has  been  construed,  as  being 
a  part  of  liberty  and  of  property,  the  right  freely  to  make 
contracts,  including  the  contract  of  employment.  Though 
courts  have  held  that  when  the  public  good  justifies  ijt, 
legislation  may  impose  restrictions  upon  this  constitu- 
tional safeguard,  they  have,  with  recent  refreshing  excep- 
tion, deliberately  overlooked  the 'public  good  when  passing 
on  statutes  affecting  the  rights  of  workmen.  Rather,  with 
respect  to  what  has  been  styled  social  and  labor  legislation, 
courts  have  usurped  the  constitutional  discretion  in  the 
legislature  to  determine  whether  an  act  tends  or  does  not 
tend  to  protect  the  public  health,  safety  and  welfare.  Thus, 
statutes  limiting  the  hours  of  employment,  fixing  the  per- 
iods at  which  certain  classes  of  laborers  shall  receive  their 
wages,  prohibiting  the  practice  of  fining  workers  in  cotton 
mills,  regulating  the  measuring  of  coal  for  the  purpose  of 
fixing  the  compensation  of  miners,  prohibiting  the  pay- 
ment of  wages  in  store  orders,  preventing  employers  from 
prohibiting  employees  from  joining  or  retaining  member- 
ship in  trades  unions,  have  been  held  unconstitutional,  on 
the  ground  that  they  interfere  with  the  freedom  of  the  indi- 
vidual to  contract  for  his  labor  in  any  way  that  he  sees  fit. 
It  is  not  intended  here  to  discuss  the  merits  of  this  class 
of  legislation.  The  point  here  is  that  such  legislative  en- 
actments express  the  will  of  the  majority  in  the  manner 
provided  for  such  expression  under  our  constitutional  and 
representative  form  of  government.  For  the  courts  to 
vitiate  the  solemnly  enacted  will  of  the  people,  except  in 
case  of  palpable  violation  of  a  clearly  and  specifically 
expressed  constitutional  limitation,  is  to  set  themselves 
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up  as  superior  in  wisdom  to  the  people  whom  they  are  es- 
tablished to  serve.  It  tends  to  the  destruction  of  a  democ- 
racy of  people  and  to  the  creation  of  an  oligarchy  of  courts, 
the  final  arbiters  of  what  is  good  for  the  people  being  not 
the  people  themselves,  but  the  judges  whom  they  have 
chosen. 

Evidence  of  the  harm  done  by  courts  in  their  assumption 
of  superiority  over  legislatures  in  the  determination  of 
the  public  welfare  is  plentiful  and  striking.  The  Su- 
preme Court  of  Colorado,  in  the  case  of  Re  House  Bill 
203,2  advised  the  legislature  that  a  bill  providing  for  the 
weighing  of  coal  at  the  mine  in  order  to  fix  the  compensa- 
tion of  miners,  was  not  in  accord  with  the  State  or  Federal 
Constitutions.  That  the  court  was  mistaken  so  far  as  the 
Federal  Constitution  is  concerned  was  demonstrated  by 
a  decision  of  the  United  States  Supreme  Court,*  in  the  case 
of  McLean  v.  Arkansas,  where  a  similar  statute  was  held 
to  be  a  proper  exercise  of  the  legislative  function  and  in 
harmony  with  the  Federal  Constitution.  But  the  decision 
of  the  Colorado  court  was  followed  by  strikes  and  disorders 
due  to  attempts  to  secure  ^yy  force  what  could  not  be  had 
by  law. 

The  extent  to  which  courts  have  gone  in  maintaining 
that  legislative  restrictions  upon  the  freedom  of  contract 
are  a  violation  of  personal  liberty  is  doubtless  largely 
due  to  the  training  of  lawyers  in  the  ancient  individualistic 
conception  of  the  common  law.  Here  and  there  a  newer 
and  more  popularly  acceptable  spirit  has  broken  in.  Judge 
Werner  of  the  Court  of  Appeals  of  New  York  in  the  case 
of  People  V.  Strollo,*  uses  the  following  language : 

"Under  a  judicial  system  which  has  for  centuries  magnified  the  sacred- 
ness  of  individual  rights,  there  is  much  less  danger  of  doing  injustice 
to  the  individual  than  there  is  in  overlooking  the  obligations  of  those 
In  authority  to  organized  society." 

The  public  has  no  respect  for  those  decisions  of  our 
courts  that  are  based  on  the  theory  that  an  employer  and 

*  21   Colo.   27.  » 29    Sup.   Ct.   Rep.    206.  *  191  N.  T.  42,  69. 
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an  employee,  under  the  present  day  conditions  of  indus- 
trialism, have  equality  of  rights.  Courts  lay  this  doctrine 
down  in  all  solemnity  while  everyone  knows  that  the 
laborer  in  the  mills  and  in  the  mines  and  the  women  and 
children  in  the  factories  must  accept  employment  under 
whatever  conditions  the  employer  may  choose  to  impose,  or 
join  the  army  of  unemployed  and  throw  those  dependent 
upon  them  upon  the  mercy  of  public  charity.  That  courts 
made  up  of  intelligent  men  should  fly  in  the  face  of  the 
practical  conditions  of  inequality  makes  it  diflScult  to  win 
for  the  law  and  to  hold  the  respect  of  the  working  people  of 
the  country  so  essential  to  the  preservation  of  peace  and 
order. 

This  difficulty  is  all  the  greater  because  it  is  known  that  in 
legislative  restrictions  on  contracts  other  than  those  affect- 
ing the  health  and  welfare  of  working  people  courts  find  no 
violation  of  the  constitutional  provision  that  no  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process 
of  law. 

Our  usury  laws  and  our  insurance  laws  have  always  been 
sustained  by  our  courts  on  the  ground  that  they  have  been 
adopted  to  prevent  fraud,  imposition  or  oppression.  In 
Karnes  v.  American  Fire  Insurance  Company  of  Philadel- 
phia,' Judge  Williams  rendering  the  unanimous  decision 
of  the  court,  at  page  417,  says : 

"It  can  not  be  claimed  that  parties  have  the  right  to  make  any  and 
aU  contracts  they  deem  proper.  The  state  has  made  and  may  properly 
make  many  regulations  that  will  restrict  this  right.  For  Instance,  we 
hare  usury  laws  and  their  validity  Is  unquestioned.  Parties  are  not 
permitted  to  Insert  certain  conditions  in  Insurance  contracts  which  would 
be  perfectly  legitimate,  but  for  statutory  prohibition.  Tet  the  courts  sus- 
tain these  provisions  and  declare  Ineffectual  any  attempt  by  contract 
to  evade  or  nullify  the  statute." 

This  discrimination  by  our  courts  against  legislation 
intended  to  protect  the  working  people  against  fraud,  impo- 
sition and  oppression  cannot  fail  to  have  a  very  serious 
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effect.    Miss  Jane  Addams,  the  great  sociological  authority, 
says  in  13  American  Journal  of  Sociology.® 

•*From  my  experience,  I  should  say,  perhaps,  that  the  one  symptom 
among  workingmen  which  most  definitely  indicates  a  class  feeling,  is  a 
growing  distrust  of  the  integrity  of  the  courts,  the  belief  that  the  pres- 
ent Judge  has  been  a  corporation  attorney,  that  his  sympathies  and 
experience  and  his  whole  view  of  life  is  on  the  corporation  side." 

According  to  Professor  Roscoe  Pound  in  his  exhaustive 
discussion  of  this  subject  in  an  article  entitled  ''Liberty  of 
Contract*'  in  the  Yale  Law  Journal  of  May,  1909,  this  doc- 
trine of  liberty  of  contract,  as  it  now  is  construed  and  inter- 
preted by  our  courts,  is  a  new  one  and  the  first  decis- 
ion turning  upon  it  was  rendered  in  1886.  But,  though  it 
is  a  new  theory,  it  promises  to  be  short  lived.  Already 
it  shows  signs  of  breaking  down.  Not  that  there  is  any 
change  in  the  constitutional  formula  that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process 
of  law,  nor  in  the  principle  that  this  includes  the  freedom 
to  contract.  But  there  is  a  shifting  by  the  courts  of  the 
emphasis  from  the  principle  of  the  individual  freedom  of 
contract  to  the  principle  that  such  individual  freedom  to 
contract  is  subject  to  legislative  restriction  in  the  interest 
of  the  public  good.  The  agitation  for  more  democracy 
as  evidenced  by  the  newly  adopted  political  machinery  of 
the  initiative  and  referendum  and  direct  primaries,  the 
resulting  responsiveness  of  legislation  to  popular  demand, 
the  general  feeling  that  this  shall  be  in  fact  as  well  as  in 
name  a  government  by  and  for  the  people,  will  influence 
courts  to  permit  legislators  to  exercise  the  discretion, 
vested  in  them  by  the  Constitution,  to  determine  what  the 
demands  and  needs  of  the  public  welfare  may  be. 

The  United  States  Supreme  Court  has  been  much  more 
progressive  than  the  State  courts  on  this  subject.  The 
case  of  Lochner  v.  New  York,''  though  an  exception  in  that 
it  holds  the  reactionary  view,  gives  us  a  dissenting  opinion 
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by  Justice  Holmes  that  ought  to  blaze  the  way  for  courts 
to  see  the  interests  of  the  people  in  a  clearer  light.  That 
case  by  a  bare  majority  held  that  an  act  limiting  the  hours 
of  employment  for  bakers  was  unconstitutional.  Justice 
Holmes,  dissenting,  said: 

"This  case  Is  decided  upon  an  economic  theory  which  a  large  part  of 
the  country  does  not  entertain.  If  it  were  a  question  whether  I  agreed 
with  that  theory  I  should  desire  to  study  it  further  and  long  before 
making  up  my  mind.  But  I  do  not  conceive  that  to  be  my  duty,  because  1 
strongly  believe  that  my  agrreement  or  dlf  atrr  icment  has  nothing  to  do 
with  the  right  of  a  majority  to  embody  tlieir  opinions  in  law.  It  is 
settled  by  various  decisions  of  this  court  that  State  Constitutions  and 
State  laws  may  regulate  life  in  many  ways  which  we  as  legislators 
might  think  as  injudicious,  or  if  you  like  as  tyrannical  as  this,  and  which 
equally  with  this  interfere  with  the  liberty  of  contract.  .  .  .  The 
Fourteenth  Amendment  does  not  enact  Mr.  Herbert  Spencer's  Social 
Statics." 

After  referring  to  some  of  the  laws  restricting  the  free- 
dom of  contract  which  the  court  had  sustained,  Justice 

Holmes  proceeds: 

"Some  of  these  laws  embody  convictions  or  prejudices  which  judges  are 
likely  to  share.  Some  may  not.  But  a  constitution  is  not  Intended 
to  embody  any  particular  economic  theory  whether  of  paternalism  and 
the  organic  relation  of  the  citizen  to  the  State,  or  of  laUsez  faire. 
It  is  made  for  people  of  fundamentally  diCTering  views,  and  the  acci- 
dent of  our  finding  certain  opinions  natural  and  familiar  or  novel  and 
even  shocking,  ought  not  to  conclude  our  Judgment  upon  the  question 
whether  statistics  embodying  them  conflict  with  the  Constitution  of  the 
United  States.  ...  I  think  the  word  liberty  in  the  Fourteenth 
Amendment  is  perverted  when  it  is  held  to  prevent  the  natural  outcome 
of  a  dominant  opinion,  unless  it  can  be  said  that  a  rational  and  fair 
man  necessarily  would  admit  that  the  statute  proposed  would  infringe' 
fundamental  principles  as  they  have  been  understood  by  the  traditions 
of  our  people  and  our  law.  It  does  not  need  research  to  show  that  nrf 
such  sweeping  condemnation  can  be  passed  upon  the  statute  before  us. 
A  reasonable  man  might  think  it  proper  on  the  score  of  health.  Men 
whom  I  certainly  could  not  pronounce  unreasonable  would  uphold  it  as 
a    first    installment   of   a    general    regulation    of   the    hours    of   work." 

The  rule  that  commends  itself  to  popular  approval  is 
well  stated  in  McLean  v.  Arkansas,®  where  a  statute  regu- 
lating the  weighing  of  coal  at  the  mine  so  that  the  compen- 
sation to  the  miner  may  be  determined  more  equitably, 

« 29  Sup.  Ct.  Rep.  206. 
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was  upheld  as  a  proper  exercise  of  the  legislative  function 
on  behalf  of  the  public  welfare.    The  court  said: 

"The  mere  fact  that  a  court  may  differ  with  the  legislature  in  its 
views  of  public  policy  or  that  the  judges  may  hold  views  inconsistent 
with  the  propriety  of  the  legislation  in  question,  affords  no  ground  for 
judicial  interference,  unless  the  act  in  question  is  unmistakably  and 
palpably  in  excess  of  legislative  power.  ...  If  the  law  in  contro- 
versy has  a  reasonable  relation  to  the  protection  of  the  public  health, 
safety  or  welfare,  it  is  not  to  be  set  aside  because  the  judiciary  may 
be  of  opinion  that  the  act  will  fail  of  its  purpose  or  because  it  is  thought 
to  be  an  unwise  exercise  of  the  authority  vested  in  the  legislative  branch 
of  the  government.** 

In  the  recent  case  of  Ritchie  &  Co.  v.  Wayman,^  decided 
by  the  Supreme  Court  of  Dlinois,  in  April  last,  by  which  the 
court  in  effect  overruled  a  prior  conflicting  decision/^  a 
statute  limiting  the  hours  of  employment  of  women  was  up- 
held as  constitutional  on  the  ground  that  the  health  of 
women  was  an  essential  factor  in  the  preservation  of  the 
virility  of  the  race.  Courts  now  generally  permit  legislatures 
to  regulate  the  hours  and  conditions  of  labor  of  women  and 
children  and  to  that  extent  at  least  are  veering  away  from 
the  narrow  construction  of  the  constitutional  formula  and 
are  yielding  to  the  demands  of  the  public  welfare  as  deter- 
mined by  legislation. 

Thus  we  see  that  the  defects  in  the  substantive  law  are 
due  largely  to  the  tardiness  of  courts  and  judges  to  respond 
to  the  popular  will.  Furthermore,  we  find  that  a  saving 
grace  in  the  modern  law  is  the  comparatively  new  doctrine 
of  the  police  power.  The  history  of  the  development  and 
growth  of  our  common  law  exhibits  several  striking  in- 
stances of  its  regeneration  through  new  found  doctrines 
injected  to  render  the  law  more  responsive  to  the  popular 
will.  Equity  was  very  early  devised  and  introduced  to 
save  the  common  law  from  the  hardening  process  to  which 
it  is  subject.  As  business  began  to  extend  itself  in  the 
18th  Century,  the  common  law,  in  order  to  deal  efficiently 
with  the  new  problems  that  arose,  took  unto  itself  the  cus- 
tom of  merchants  and  made  it  a  part  of  the  law  itself. 
And  so  now,  while  the  people  ^  are  impa'tiently  struggling 

•91  N.  E.  69.  "Ritchie  v.  People,  155  III.  99. 
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against  the  traditional  conception  of  the  rights  of  the  indi- 
vidual as  against  the  welfare  of  society  as  a  whole,  the 
police  power  comes  to  the  front  as  the  elixir  of  new  and 
more  serviceable  life  to  the  common  law.  Its  rigidity  is 
being  counteracted  by  the  application  of  this  modem  instru- 
ment for  the  health,  safety  and  welfare  of  the  people.  The 
doctrine  of  police  power  now  comes  to  the  rescue  of  the 
substantive  law  and  renders  it  again  national  and  popular 
and  an  institution  for  service  to  the  community  as  a  whole. 
Our  criminal  law  is,  of  course,  the  great  cause  of  popu- 
lar discontent.  To  it  more  than  to  any  other  department 
of  the  law  may  be  charged  the  growing  disrespect  of  all 
law  and  the  loss  of  prestige  of  the  lawyer.  It  is  a  most 
deplorable  fact  and  to  the  great  shame  and  discredit  of 
our  civilization  that  in  this  country,  at  this  advanced  age, 
the  statistics  show  more  homicides  in  proportion  to  popu- 
lation than  in  all  the  principal  countries  of  Europe  put 
together.  It  is  said  that  we  are  guilty  of  about  nine  thou- 
sand homicides  annually,  with  only  little  more  than  one 
out  of  every  one  hundred  avenged  by  legal  execution.  But 
such  lax  treatment  of  crime  is  not  altogether  to  be  charged 
to  the  law.  The  people  themselves  who  through  the  jury 
fix  the  standard  of  conduct  are  largely  to  be  held  account- 
able. At  the  same  time,  the  law  itself  must  bear  much  of 
the  blame.  Judge  Amidon  of  the  United  States  District 
Court,  declares  that  the  criminal  law  lias  broken  down, 
that  **it  is  an  unworkable  machine''.  (Outlook,  Vol.  83, 
page  601.)  It  certainly  is  more  conspicuously  true  here 
than  it  is  in  the  other  branches  of  the  law  that  the  individ- 
ual is  protected  in  what  seems  to  have  become  a  vested 
right  to  commit  wrong  and  the  social  welfare  is  over- 
looked if  not  brazenly  disregarded.  The  announcement 
in  the  press  of  the  commission  of  a  shocking  crime  and 
the  capture  of  the  culprit  carries  with  it  not  the  slightest 
conviction  that  the  right  of  society  will  be  avenged  by  the 
punishment  of  the  individual.  Every  one  will  admit  that 
delay  in  the  prosecution  and  disposition  of  criminal  cases 


Digitized  by 


Google 


36  45  AMERICAN  LAW  REVIEW. 

is  an  important  factor  in  the  inefficiency  of  legal  procedure. 
But  the  technicalities  of  the  criminal  law  are  chiefly  respons- 
ible for  the  deplorable  state  of  public  disapproval.  The 
vicious  doctrine  of  presumed  prejudice,  presumed,  as  in  this 
state,  from  error  of  even  insignificant  triviality,  even  from 
error  committed  by  a  stenographer  in  the  misspelling  of  a 
word,  or  in  the  omission  of  the  article  *Hhe",  though  the 
^  crime  with  which  the  defendant  was  charged  and  found 
guilty  may  have  been  the  most  atrocious  known  to  our  civil- 
ization, the  rape  of  a  ward,  or  the  betrayal  of  a  public  trust, 
has  brought  our  law  and  our  courts  into  such  utter  contempt, 
that  lawyers  find  it  futile  even  to  attempt  an  apologj^  The 
criminal  laughs  at  the  overzealousness  of  the  appellate 
court  to  protect  his  individual  rights  and  returns  to  society 
to  continue  with  greater  assurance  his  vicious  depredations. 
In  the  meantime,  there  is  nothing  left  to  the  people  but  a 
hopelessness  and  a  disgust  for  the  learned  legal  profession 
and  the  determination  to  take  the  law  into  their  own  hands 
whenever  occasion  again  arises. 

It  is  for  the  protection  and  welfare  of  society  at  large 
that  the  law  exists.  A  criminal  has  rights,  but  so  has  the 
State.  In  ages  past,  when  the  crown  or  the  ruling  class  had 
a  tendency  to  oppress,  the  care  and  solicitude  for  the  indi- 
vidual charged  with  crime  indicated  a  leaning  towards  the 
popular  welfare  that  won  for  the  courts  the  approval  of 
the  people  and  the  commendation  of  all  history.  But  in 
these  times  when  the  State  is  not  a  crowned  head,  nor  a 
favored  class,  but  when  the  State  is  the  people  and  all 
the  people,  to  make  a  fetish  of  the  rights  of  a  criminal  as 
against  the  rights  of  society  is  a  perversion  of  law  and  an 
encouragement  to  the  tyranny  of  the  lawless  and  vicious. 
It  is  a  pleasant  platitude  that  better  than  that  one  innocent 
man  should  suffer  let  nine  guilty  men  escape.  With  the 
publicity  given  to  criminal  trials,  the  care  with  which  the 
defendant  is  made  acquainted  with  the  charge  against  him, 
the  invariable  rule  that  a  defendant  shall  be  represented 
by  counsel,  whether  he  can  compensate  such  counsel  oi 
not,  the  facilities  provided  by  the  State  for  appeal  after 
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conviction,  the  scrutiny  applied  to  the  record  by  the  appel- 
late courts,  the  liberality  with  which  the  pardoning  power 
is  exercised,  the  conviction  and  incarceration  of  an  inno- 
cent man  is  practically  unheard  of.  There  is  now  no 
longer  any  danger  of  convicting  and  of  holding  in  confine- 
ment an  innocent  man.  But  our  devotion  to  the  platitude 
results  in  no  innocent  man  suffering  while  nine  out  of 
every  ten  guilty  ones  continue  to  escape.  In  our  highly 
organized  society,  in  the  congestion  of  urban  life,  on 
account  of  the  delicate  interdependence  of  each  upon  all, 
it  is  not  altogether  a  too  revolutionary  doctrine  to  say 
that  the  peace,  safety  and  welfare  of  society  demands  that 
the  vicious  and  criminal  shall  be  segregated  from  it  even 
though  there  may  be  danger  that  with  every  nine  of  them 
one  innocent  man  shall  become  a  martyr  to  the  majesty 
of  law  and  order. 

Probably  the  most  vicious  of  all  the  shields  placed  in 
the  hands  of  an  accused  against  the  attempts  of  society 
to  vindicate  its  rights  to  peace  and  security  is  the  per- 
version of  the  wholesome  constitutional  provision  that  no 
person  shall  be  compelled  to  testify  against  himself  in  a 
criminal  case.  An  examination  of  the  history  which  led 
to  the  adoption  of  this  provision  by  the  franiers  of  our 
Constitution  shows  that  it  had  been  the  practice  througli- 
out  the  Middle  Ages  and  down  to  the  War  of  the  Revolu- 
tion to  compel  persons  charged  with  crime  to  make  con- 
fession, and  the  compulsion  consisted  not  only  of  promises 
of  great  reward  and  threats  of  dire  penalties,  but  of  actual 
physical  torture  of  a  kind  to  chill  the  blood  of  all  who  read. 
But  all  that  was  intended  by  the  constitutional  provision 
was  that  an  accused  shall  be  subjected  to  no  form  of  com- 
pulsion. It  was  never  intended  as  an  absolute  bar  or 
even  as  an  impediment  to  the  detection  and  punishment 
of  crime.  And  yet  that  is  exactly  what  it  has  become 
today.  Instead  of  being  a  wholesome  provision  for  the 
protection  of  the  innocent,  it  has  become  the  means  of 
escape  for  the  guilty.      Not  only  do  we  not  compel  an 
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accused  to  testify,  but  we  warn  him  against  oflfering  any 
explanation  at  all  of  the  suspicious  circumstances  that 
brought  about  his  arrest  and  indictment.  Moreover,  juries 
are  instructed  by  the  court  that  the  defendant's  refusal 
to  make  any  statement  must  not  be  regarded  as  a  circum- 
stance tending  to  show  his  own  guilt.  Such  a  perverted 
application  of  the  constitutional  provision  results  in  most 
cases  in  the  failure  of  society  through  its  prosecuting 
officers  to  vindicate  its  rights.  Worse  than  that,  instead 
of  being  merely  a  safeguard  to  the  innocent  individual,  it 
has  bred  evils  as  great  as  it  was  intended  to  prevent.  Its 
enforcement  exposes  the  prisoner  to  the  inquisition  of 
detectives  and  fellow  prisoners,  who  through  fraud  and 
false  pretenses  and  with  the  hope  of  personal  reward  worm 
out  of  the  accused  what  they  can,  and  who  are  constantly 
under  the  temptation  to  color  and  pervert  the  Statements 
thus  obtained.  Moreover,  another  resultant  of  this  sup- 
posed safeguard  is  the  process  known  as  the  ''third  de- 
gree'',  an  operation  of  nervous  torture  comparable  with 
the  worst  forms  of  physical  torture  recorded  of  the  Dark 
Ages.  In  the  ordinary  activities  of  life,  one  suspected 
of  wrong  is  immediately  questioned  and  his  failure  to 
make  answer  naturally  arouses  suspicion,  and  a  vague, 
confused  or  false  explanation  inevitably  brings  disaster. 
Because  the  law  in  this  respect  is  in  conflict  with  common 
sense  and  the  natural  every  day  conduct  of  life,  because 
the  people  almost  daily  are  compelled  to  witness  the  spec- 
tacle of  an  enemy  of  society  defiantly  and  successfully  re- 
sisting the  great  and  expensive  departments  of  police  and 
prosecuting  officers,  in  their  efforts  to  protect  society 
against  his  depredations,  and  because  crime  is  thus  given 
official  protection,  the  law  is  naturally  and  deservedly  held 
in  contempt. 

In  order  to  rectify  this  glaring  defect,  it  is  not  neces- 
sary to  return  to  the  evil  practices  of  barbarous  times.  The 
constitutional  safeguard  that  no  person  shall  be  compelled 
to  be  a  witness  against  himself  may  still  be  preserved  in 
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its  ftdl  force  and  intent.  But  it  should  be  applied  liter- 
ally. Compulsion  is  the  element,  to  be  prohibited.  It  is 
no  violation  of  this  provision,  however,  to  refrain  from 
warning  the  accused  against  making  a  statement,  nor  to 
eliminate  the  absurd  practice  of  instructing  juries  that  the 
defendant's  wilful  refusal  to  make  a  statement  shall  not 
be  taken  as  evidence  of  his  guilt.  It  would  even  conform 
with  common  sense  and  certainty  be  more  conducive  to  the 
detection  of  crime,  if  an  accused  were  invited  to  do  so— not 
by  a  detective  nor  by  a  traitorous  fellow  prisoner  but  by  the 
prosecuting  attorney,  in  the  presence  of  a  preliminary 
magistrate,  accompanied  by  an  oflBcial  stenographer,  and 
immediately  upon  his  arrest  and  before  an  opportunity  has 
been  afforded  to  confederates  in  crime  or  to  counsel,  who, 
when  engaged  in  such  business,  are  equally  vicious  mem- 
bers of  society,  to  manufacture  a  story  with  the  hope  of 
escaping  punishment  or  of  interfering  with  the  officers  of 
the  law  in  their  business  of  detecting  the  real  offender. 
Such  statement,  thus  recorded,  would  be  reasonable  evi- 
dence at  the  time  of  trial,  and  the  prisoner's  refusal  to 
make  any  statement  either  when  invited  at  the  time  of 
his  arrest  or  at  the  time  of  trial  would  aid  the  jury  in 
their  deliberations  of  the  case.  Legislation  with  such  ends 
in  view  would  not  violate  the  constitutional  safeguards 
thrown  about  defendants  in  criminal  causes.  It  would 
conform  to  the  practice  of  every  day  life,  and  would  make 
the  law  accord  with 'common  sense.  It  would  result  in 
the  conviction  of  the  guilty  and  not  in  the  slightest  degree 
jeopardize  the  interests  of  the  innocent  any  more  than 
they  are  jeopardized  under  the  present  practice.  It  would 
eliminate  a  serious  cause  for  the  disrespect  for  the  criminal 
law. 

The  'adjective  or  administrative  side  of  the  law  shares 
with  the  criminal  law  the  responsibility  for  the  contempt 
of  the  people  for  our  whole  system  of  jurisprudence.  No- 
where else  on  the  globe,  with  the  possible  exception  of 
Spain,  is  to  be  found  such  a  studied  and  well  wrought 
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scheme  to  defeat  the  law  of  .the  land  and  its  reasonable 
application.       Nowhere,  whether  in  the  literature  of  the 
times,  or  in  the  gatherings  of  men,  not  even  in  the  midst 
of  any  assemblage  of  the  most  ultra-conservative  members 
of  the  legal  profession  can  be  found  a  sincerely  disinter- 
ested apologist  for  our  system  of  courts  and  legal  proced- 
ure.   The  delays  and  expense  with  which  ordinary  litiga- 
tion is  attended  have  outworn  the  patience  of  lawyers  and 
laity  alike.       The  courts  which  should  be  the  haven  of 
refuge  for  those  troubled  in  material  things  are  as  plague 
spots  to  be  shunned  and  avoided.      And  the  uncertainty 
with  which  the  fixed  and  definite  rules  of  law  are  applied, 
because  of  the  exaltation  of  the  form  of  presentation  over 
the  substance  involved,  makes    of   our     jurisprudence    a 
laughing-stock  to  those  not  immediately  affected,  and  a 
financial  and  nervous  drain  on  those  who  have  confided 
their  affairs  to  its  jurisdiction.       Lawyers    first    advise 
clients  to  keep  out  of  the  courts,  and  then,  though  able  to 
expound  what  the  law  really  is,  take  great  pains  to  prepare 
the  client  against  the  probable  contingency  of  a  purely 
accidental  fate.    Decisions  are  rendered  not  on  the  merits 
of  the  controversy  but  on  some  act  of  commission  or  omis- 
sion of  the  attorney  presenting  the  matter  for  review  to  the  . 
appellate  court.    The  rules  and  the  machinery  supplied  for 
their  operation  were  originally  intended  and  have  their 
sole  justification  in  their  usefulness  as  means  to  the  end 
that  justice  may  at  least  be  approximated.    These  rules 
and  our  judicial  system  are  now  largely  mere  tools  in 
what  has  justly  been  characterized  as  a  game  in  which 
the  litigant  has  no  part  except  to  pay  the  expense  thereof. 
A  flagrant  illustration  of  this  is  to  be  found  in  the  decis- 
ions of  the  Supreme  Court  of  Missouri  that  unless  it  is 
stated  by  the  appellant  in  the  bill  of  exceptions  that  *'he 

'  then  and  there  did  duly  except'^  to  the  action  of  the  trial 
court  in  overruling  the  motion  for  a  new  trial,  the  review 
of  the  merits  of  the  cause  is  denied.    Si^ch  a  disposition 

of  a  lawsuit  is  repulsive  to  the  ordinary  sense  of  justice. 
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In  the  first  place  the  failure  of  the  attorney  for  the  appel- 
lant to  insert  in  the  bill  of  exceptions  that  he  '*did  then 
and  there  duly  except^'  has  nothing  to  do  with  the  sub- 
ject matter  of  the  controversy,  nor  is  its  omission  due 
to  any  fault  of  the  litigant  himself.    In  the  second  place, 
it  could  very  easily  be  presumed  from  the  very  presence 
of  the  litigant  before  the  appellate  tribunal  that  he  excepts 
to  the  adverse  rulings  of  the  court  below.    In  the  third 
place,  as  a  matter  of  fact,  the  appellant's  attorney  did  not 
actually  *^then  and  there  duly  except''  to  the  action  of  the 
trial  court  in  overruling  the  motion    for    a    new    trial, 
and  therefore  the  statement  to  that  effect  in  the  bill  of 
exceptions  is  false  and  untrue.    In  St.  Louis  at  least,  un- 
less it  be  by  chance  or  in  extraordinary  matters,  attorneys 
are  not  in  Court  when  the  judge  hands  down  his  decision 
overruling  the  motion  for  new  trial.    Consequently  unless 
counsel  inserts  in  his  bill  of  exceptions  that  which  is  untrue, 
namely,  that  he  **did  then  and  there  duly  except*',  his 
client  *s  controversy  will  not  be  reviewed  on  appeal.    In 
answer  to  this  criticism,  it  is  said  that  the  exception  is 
presumed.       Certainly  it  is  presumed.       Then  why  re- 
quire   it    to  be    set    forth    in    the    bill    of    exceptions? 
Furthermore,  on  what  theory,  of  justice    are    litigants' 
rights  permitted  to  be  sacrificed  by  the  failure    of    an 
attorney    to    write    out      a    merely  formal    allegation? 
And  if  this  formal  allegation  is  such    an    indispensable 
one,  why  has  it  never  occurred  to    the    courts    to    offer 
the  parties  an  opportunity  to  supply  it?    Why  make  a  lit- 
igant suffer  for  the  mechanical  mistakes  of  a  regularly 
licensed  attorney? 

Bills  of  exception  serve  no  good  purpose.  They  are 
merely  a  snare  in  which  *'the  quest  for  error",  as  Judge 
Amidon  calls  it  (snpra),  is  pursued.  They  are  not  consid- 
ered indispensable  to  the  orderly  logical  presentation  of  a 
case  in  some  of  the  other  enlightened  jurisdictions.  They 
ought  to  be  abolished  in  Missouri.  In  England,  a  copy  of  the 
pleadings  is  furnished  to  the  appellate  court,  together  with 
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a  transcript  of  the  evidence  and  then  the  question  is,  not, 
**Is  there  error  in  the  proceedings  of  the  trial  court? '^  but 
the  question  is  ,  ''Is  the  judgment  just?^'  What  influence 
is  it  that  prevents  Missouri  from  adopting  a  similarly  sen- 
sible procedure? 

The  time  consumed  in  the  natural  course  of  procedure 
from  one  court  in  our  complicated  and  redundant  system 
to  another,  aggravated  by  the  numerous  instances  of  delay 
of  a  decision  after  the  case  has  been  briefed,  argued  and 
submitted  to  the  court,  with  the  altogether  too  frequent 
disposition  of  cases  on  mere  matters  of  practice  or  the 
granting  of  new  trials  on  account  of  an  infraction  by  one 
side  or  the  other  of  a  rule  of  procedure,  together  with  the 
expense  attending  such  a  tortuous,  dilatory  and  uncertain 
operation,  wholly  vitiates  the  theory  that  our  law  ig  for  the 
poor  as  well  as  for  the  rich.  All  men  are  indeed  equal 
before  the  law,  that  is,  before  the  substantive  law,  but 
the  procedure  that  leads  up  to  its  application  prohibits  the 
poor  man  from  enjoying  its  benefits.  President  Taft,  in 
an  article  in  the  North  American  Review,  Vol.  187,  page 

852,  makes  the  statement : 

"It  may  be  asserted  as  a  general  proposition  that  everything  which 
tends  to  prolong  or  delay  litigation  between  individuals,  or  between  indi- 
viduals and  corporations,  is  a  great  advantage  to  the  litigant  who  has 
the  longer  purse.  The  wealthy  defendant  can  always  secure  a  compro- 
mise or  a  yielding  of  lawful  rights  on  account  of  the  necessities  of  the 
poor  plaintiff." 

A  poor  man  wronged  by  a  wealthy  individual  or  cor- 
poration who  undertakes  to  obtain  relief  through  the 
courts  of  the  land  is  in  not  much  better  position  than  was 
Tantalus  doomed  by  the  gods  eternally  to  stand  up  to  his 
neck  in  water  which  fled  from  him  when  he  tried  to  drink 
of  it,  and  over  whose  head  hung  fruits  which  the  winds 
wafted  away  whenever  he  tried  to  grasp  them. 

The  jealousy  with  which  we  in  this  State  protect  the 
right  of  every  litigant,  no  matter  how  poor  or  how  trivial 
in  dollars  and  cents  his  controversy  may  be,  to  have  his 
case  heard  by  all  the  appellate  courts  of  the  land,  springs 
naturally  from  our  lack  of  confidence  in  our  inferior  courts. 
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In  OUT  courts  of  first  instance  where  the  mass  of  litigation 
in  the  large  cities  is  forced  to  have  its  beginning,  the  law 
is  as  a  general  rule  unknown  and  unknowable.  In  one  of 
the  justice  of  the  peace  courts  in  St.  Louis,  youthful  coun- 
sel recently  argued  the  legal  propositions  involved  in  a 
case  on  trial  at  great  length.  The  justice  finally  announced 
his  decision.  A  bystander  who  had  been  much  impressed 
by  the  arguments,  ventured  afterwards  to  ask  the  justice 
what  influenced  him  to  render  the  decision  he  made  in 
the  case.  ** Influence!'^  resentfully  retorted  the  justice, 
** there  was  no  influence.  I  did  not  know  either  party.*' 
The  older  members  of  our  profession,  and  those  whose 
lives  are  spent  outside  the  large  cities,  contemplating  the 
evils  of  our  jurisprudence,  are  naturally  absorbed  with 
the  problems  of  technicalities  and  delays  in  our  appellate 
courts.  How  to  get  a  speedy  hearing  and  a  final  disposi- 
tion of  the  cause  on  the  merits  constitutes  for  them  the 
whole  problem  that  requires  attention.  But  the  younger 
members  of  the  bar  and  those  who  practice  in  the  large  cities 
realize  that  the  character  of  our  courts  of  first  instance 
for  the  trial  of  petty  offenses  and  controversies  is  a  serious 
menace  to  the  majesty  of  law  and  a  flagrant  cause  of  pop- 
ular disrespect  for  its  administration.  When  it  is  remem- 
bered that  the  very  large  mass  of  people  are  of  small  means, 
and  that  consequently  their  difficulties  requiring  the  aid 
of  law  for  correction  or  amelioration^  are  \dolations  of 
city  ordinances,  petty  misdemeanors,  and  claims  and  con- 
troversies involving  less  than  five  hundred  dollars  in 
amount,  and  when  it  is  remembered  that  their  6nly  point 
of  contact  with  law  and  courts  is  the  police  court  and  the 
justice  of  the  peace  court,  it  becomes  apparent  that  the 
popular  respect  for  law  and  order  depends  largely  upon 
the  character  and  efficiency  of  these  inferior  tribunals. 
And  it  is  because,  with  the  exception  of  the  City  of  Chicago, 
and  the  very  recent  exceptions  of  New  York  and  Buffalo, 
throughout  the  country  there  has  been  preserved  in  all 
their  ancient  inadequacy  the  institution  of  the  justice  of 
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the  peace  court  and  the  unscientific  police  court,  that  with 
the  mass  of  our  citizens  law  and  its  administration  have 
fallen  into  disrepute.  Without  the  facilities  for  exact  com- 
putation, it  is  safe  to  say  that  to  every  ten  persons  who 
come  into  our  appellate  courts,  and  to  every  one  hundred 
that  deal  with  our  circuit  courts,  thousands  of  our  people 
in  the  larger  cities  are  forced  to  resort  to  justice  and  police 
courts.  And  with  the  largest  portion  of  these,  the  justice 
and  the  police  courts  are  not  only  courts  of  first  instance, 
but  also  of  necessity  courts  of  last  and  final  jurisdiction. 
The  large  mass  of  our  people  of  the  cities  know  no  other 
standard  of  American  justice  than  that  which  is  exhibited 
in  these  inferior  courts,  and  yet  to  these  courts  our  offi- 
cials and  the  legal  profession  pay  least  attention.  For 
the  disgraceful  state  to  which  the  judicial  machinery  for 
the  disposition  of  so-called  petty  matters  has  sunk,  the 
prevailing  system  of  politics  must  be  charged  with  some  of 
the  blame.  But  the  legal  profession  is  not  without  respon- 
sibility. Lawyers  of  the  highest  standing,  men  who  are 
accredited  with  the  loftiest  ideals,  not  only  tolerate  such 
conditions  but  actively  support  them.  One  of  the  most 
distinguished  lawyers  in  St.  Louis,  in  discussing  the  activ- 
ity of  the  Bar  Association  of  St.  Louis  two  years  ago  to  ob- 
tain legislation  to  wipe  out  the  justice  court  and  to  establish 
in  its  stead  the  civilized  system  of  municipal  courts,  pat- 
terned after  those  now  existing  in  the  City  of  Chicago,  said: 
"If  you  take  away  the  justice  courts  and  the  House  of  Delegates,  we 
will  have  no  politics.  Those  places  are  all  that  are  left  for  the  politicians 
to  work  for." 

Such  a  sentiment  indicates  the  real  obstacle  in  the  way 
of  reform.  It  reflects  an  aristocratic  attitude  of  mind, 
deplorable  ignorance  of  the  wants  and  needs  of  the  major- 
ity of  our  people,  a  misconception  of  the  function  of  the 
law  in  a  democracy,  an  anti-social  point  of  view  which  edu- 
cation must  first  eradicate  from  the  makeup  of  the  legal 
profession  before  the  administration  of  law  may  be  con- 
verted into  an  instrument  for  the  welfare  of  the  people. 
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Another  difficulty  in  the  way  of  intelligent  and  effective 
reform  in  our  judicial  system  and  legal  procedure  is  the 
utter  lack  of  information  as  to  their  operation  and  effects. 
No  other  institution  is  without  its  statistics.  The  reports 
of  public  officials  in  every  other  department  of  the  public 
service  tell  at  a  glance  the  cost  of  administration  of  the 
office  or  department  and  the  efficiency  with  which  its  work 
is  performed.  A  system  of  statistics  showing  the  number 
of  cases  instituted  in  our  courts,  the  time  expended  in  their 
consideration  and  disposition,  the  number  of  trials  de  novo 
in  smaller  controversies  and  petty  offenses,  the  number 
of  appeals  upon  points  of  law,  the  wasteful  retrials,  the 
disposition  of  cases  on  points  of  practice,  and  then  the 
terrific  cost  not  only  to  litigants  but  to  the  State  at  large, 
would  bring  about  a  veritable  revolution  in  our  antiquated 
and  unjust  system.  Because  of  our  lack  of  definite  knowl- 
edge, the  evils  have  been  allowed  to  accumulate  and  to 
grow  until  the  conditions  under  which  the  law  is  admin- 
istered have  become  intolerable.  Mere  continued  com- 
plaint, confined  as  it  is  to  newspaper  and  magazine  dis- 
cussion and  to  an  occasional  Bar  Association  address,  will 
result  in  nothing  but  aggravation  of  the  growing  contempt 
for  the  whole  institution  of  law  and  its  enforcement,  which 
if  not  abated  by  intelligent  and  scientfic  reform  will  inevi- 
tably bring  disaster  to  our  whole  social  and  political  fabric. 
The  evils  in  our  substantive  law,  that  law  which  is  the  crys- 
talization  of  the  customs  and  aspirations  of  the  people,  they, 
the  people,  have  the  power  to  correct.  But  the  evils  in 
the  administrative  law,  in  the  judicial  machinery  and  legal 
procedure,  the  legal  profession,  lawyers  and  judges  alike, 
must  reform.  ' 

Suggestions  for  reform  are  not  wantiug.  Everyone  has 
some  remedy  to  offer  either  for  a  part  or  for  all  the  evil. 
These  remedies  may  be  the  very  ones  to  adopt,  and  yet 
because  of  the  lack  of  publicity  and  the  consequent  lack  of 
study  of  them  by  the  profession  and  by  the  people  at  large, 
no  remedy  thus  offered  meets  with  the  approval  necessary 
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for  its  adoption.  It  is  the  first  duty  of  lawyers  as  a 
body  to  suggest  safe  and  sane  methods  for  arriving  at  an 
intelligent  solution  of  the  problem.  To  this  end,  it  is  re- 
spectfully urged  that  the  Missouri  Bar  Association  call 
upon  the  Governor  and  through  him  upon  the  next  session 
of  the  Legislature  t6  create  a  commission  which  shall  be 
charged  with  the  duty  of  studying  the  evils,  and  of  discuss- 
ing them  and  their  proposed  remedies  with  the  legal  pro- 
fession and  with  the  public,  and  to  come  back  to  the  Legis- 
lature of  1913  with  a  scheme  for  the  reorganization  of  all 
our  courts,  the  whole  of  our  judicial  machinery,  and  with 
recommendations  for  the  reform  of  our  legal  procedure. 
By  such  action,  and  by  the  dedication  of  our  talents  to 
the  welfare  of  the  people  in  so  far  at  least  as  the  adminis- 
tration of  law  affects  it,  we  shall  help  to  restore  the  legal 
profession  to  its  traditional  place  of  nobility  and  dignity. 
The  clergy  throughout  the  civUized  world  is  engaged  in 
the  inspiring  task  of  revitalizing  and  popularizing  religion 
and  of  socializing  the  institutional  church.  The  medical 
profession  has  organized  itself  and  assembles  for  the  pur- 
pose of  giving  the  world  the  benefit  of  its  scientific  knowl- 
edge to  the  end  that  disease  may  be  prevented  even  though 
the  need  of  doctors  may  thereby  tend  to  be  diminished. 
That  the  legal  profession  may  regain  its  ancient  place  of 
equal  nobility  with  the  ministry  and  the  medical  profession, 
lawyers  must /demonstrate  that,  above  employment  to  pri- 
vate interests  for  mere  pecuniary  gain,  they  also  value 
and  cherish  the  ideal  of  servicea,bleness  to  mankind.  Law 
is  a  means  and  not  an  end.  And  the  end  is  not  the  devel- 
opment of  a  game  for  the  intellectual  delectation  of  judges 
and  lawyers,  nor  is  it  that  lawyers  shall  by  their  wits  be 
able  to  serve  the  greed  and  tyranny  of  a  favored  few,  but 
the  end  of  law  is  that  justice  and  righeousness  shall  pre- 
vail in  order  that  we  may  realize,  in  these  United  States,  the 
ideal  of  a  tru^  democracy.  F    M    « 

St.  Louis. 
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DECISIONS  OF  THE  FEDERAL  COURTS  ON 
QUESTIONS  OF  STATE  LAW. 

KuHN  V.  Faibmont  Coal  Co.,  215  U.  S.  349. 

Our  American  system  is  a  very  complicated  one.  With 
the  Federal  government  on  one  side,  and  those  of  the  States 
on  the  other,  each  supposed  to  be  supreme  within  its  proper 
limits  and  yet  with  the  only  division  between  them  such 
as  human  language  affords,  we  need  not  wonder  that  there 
have  been  endless  disputes  and  a  desperate  civil  war.  In 
nearly  every  department,  there  has  been  conflict.  We  are 
here  concerned,  however,  with  only  one  line  of  dispute, 
which  has  raged  for  nearly  three-quarters  of  a  century  and 
is  still  not  near  a  settlement,  between  the  courts  of  the  two 
systems.  It  is  well  illustrated  by  the  case  whose  name 
stands  at  the  head  of  this  paper. 

Kuhn  V.  Fairmont  Coal  Co.,^  decided  in  1909,  was  a  suit 
brought  in  the  United  States  courts  by  a  citizen  of  Ohio 
against  a  West  Virginia  corporation,  to  recover  damages 
for  the  subsidence  of  the  surface-land,  in  consequence  of 
the  corporation's  failure  to  leave  sufficient  support,  when 
it  mined  the  underlying  coal.  The  deed  of  the  grantor, 
Kuhn,  had  conveyed  ''all  the  coaP'  underneath  the  tract 
in  question,  and  in  West  Virginia  it  had  been  held  by  4  to  1 
in  an  identical  case,  decided  after  the  date  of  the  Kuhn 
deed,  that  in  such  cases  there  is  no  implied  reservation 
of  the  right  to  support.  This  decision,  so  the  United  States 
Supreme  Court  hold  by  4  to  3,  is  not  to  be  followed  by 
them.  There  are  consequently  two  rules  of  property  within 
the  same  limits  for  identical  transactions. 

That  this  is  an  anomaly  can  hardly  be  doubted  and  is 
now  generally  admitted.  It  has  been  illustrated  in  many 
cases,  and  the  results  are  extraordinary  in  a  civilized  sys- 
tem.   Two  notes  are  given  at  the  same  time  for  the  same 

'  215  U.  S.  349. 
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debt.  On  one,  the  defendant  can  only  be  sued  in  the  State 
court  and  escapes  liability  by  setting  up  the  equities.  The 
other  note  comes  to  the  hands  of  a  citizen  of  another  State, 
who  has  the  right  to  sue  in  the  United  States  courts,  and 
there  the  same  defendant  is  held  liable.^  One  who  has 
loaned  money  on  a  series  of  bills  of  lading,  which  turn  out 
to  be  fraudulent,  must  submit  to  a  judgment  against  him  in 
a  suit  on  one  of  the  bills,  while  another  suit  on  an  identical 
bill  results  in  a  full  recovery  in  another  f orum.^  The  same 
defendant  sued  by  two  plaintiffs,  is  liable  to  one,  because 
he  was  a  stockholder  in  a  (corporation,  and  is  not  liable  to 
the  other,  because  he  was  not  a  stockholder.*  These  re- 
sults are  highly  incongruous  and  yet  they  are  types  and 
necessary  results  of  the  decisions  which  the  United  States 
courts  have  made.  It  is  the  purpose  of  this  paper  shortly 
to  review  these  cases  from  a  historical  point  of  view. 

When  a  very  young  lawyer,  as  far  back  as  1882,  the 
present  writer  published  an  article*^  under  the  same  main 
title  as  the  present  one.  The  effort  was  there  made  to  trace 
historically  the  growth  of  the  principles  of  decision,  which 
have  become  established  in  those  cases  in  the  United  States 
courts,  in  which  they  are  called  upon  to  determine  questions 
of  State  law.  Any  reader  will  easily  understand  how  inter- 
esting it  was  to  read  the  recent  case,  which  is .  the  text  of 
this  article,  and  there  see  exemplified  the  truth,  which  the 
writer  tried  to  enforce  twenty-eight  years  ago,  that  the 
cases  refusing  to  follow  the  State  rulings  are  utterly  un- 
sound. So  unsound  that  even  today,  in  the  highest  court 
of  the  land,  years  and  years  after  the  first  and  many  subse- 
quent breakings  away  from  true  principle,  the  cancerous 
growth  is  still  grudgingly  accepted  by  the  court  itself,  and 
three  justices  unite  in  a  dissent  against  the  four  who  com- 
pose the  majority.®  This  too,  in  a  case  where  the  temptation 
to  depart  from  the  State  rule  was  certainly  strong,  for  I 

'  Swift  V.  Tyson,  16  Peters,  1.  *  Southern   Law    Review,    Decem- 

=»  Priedlander  v.  R.  R.,  130  U.  S.  ber,  1882,  pp.  452-93. 

416.  •  Only  seven  justices  took  any  part 

*  Burgess  v.  Seligman,  107  U.  S.  20.  in  this  case. 
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imagine  there  will  be  little  dissent  from  the  view  that  the 
decision  of  1905  in  the  State  Court  was  wrongJ 

In  my  article  of  1882,  it  was  pointed  out  in  the  first  place 
that  practically  all  the  federal  jurisdiction  divides  itself 
into  two  great  classes,  radically  different  the  one  from  the 
other.  In  all  cases  involving  the  meaning  of  the  federal 
constitution  or  statutes,  they  have  jurisdiction  of  the  sub- 
ject matter  of  the  case.  The  question  arises  under  the  leg- 
islation of  that  governmental  agency  of  which  they  are  a 
part,  and  who  but  the  judiciary  of  any  government  is  to 
settle  the  meaning  of  its  laws  f 

In  the  other  main  division  of  their  jurisdiction — and 
Kuhn  V.  Fairmont  Coal  Co.  belongs  in  this  class — it  was 
pointed  out  that  they  have  no  jurisdiction  of  the  subject 
matter,  but  the  case  comes  before  them  simply  and  exclus- 
ively because  that  one  particular  suit  chances  to  arise  be- 
tween citizens  of  different  States.  In  probably  a  thousand 
other  cases  raising  the  identical  question,  but  in  which  the 
purely  adventitious  fact  of  diverse  citizenship  does  not 
arise,  they  will  have  no  jurisdiction  whatsoever.®  Is  there 
any  general  principle  of  law  to  point  out  the  rule  of  decision 
in  such  cases?  And  on  the  other  hand,  is  there  possibly 
some  reason  in  the  special  circumstances  of  our  system  to 
limit  or  abrogate  that  rule?  In  other  words,  was  the 
jurisdiction  in  citizenship  cases  conferred  for  some  purpose 
which  would  be  rendered  ineffective  by  tlie  application  of 
the  general  principle? 

As  an  ordinary  rule,  there  can  be  no  shadow  of  doubt 
but  that  in  the  class  of  cases  referred  to,  all  courts,  by  virtue 
of  what  is  called  comity  and  might  equally  well  be  described 
as  a  decent  respect  for  the  law  as  interpreted  by  the  judic- 
iary of  that  sovereignty  under  whose  system  the  case  arose, 
decide  the  litigation  by  simply  ascertainiD.a:  what  is  the  rule 

'Griffin  v.  Fairmount  Coal  Co.,  59  provision  of  their  code  as  to  what 

W.  Va.  480.    The  Judgment  is  rested  deeds  shall,  In  the  absence  of  excep- 

on  the  broad  language  of  the  deed  tion,  be  construed  to  include, 

as  to  the  right  to  mine  all  the  coal,  *  One  writer  contends  otherwise, 

and  to  some  extent   (p.  488)   on  a  but  his  plan  will  be  examined  later. 

VOL.  XUV.  4 
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in  the  sovereignty  in  question.  This  is  a  well-known  prin- 
ciple, and  methods  of  proving  the  foreign  law  are  pointed 
out  by  text-book  writers.  Is  there  any  reason  to  suppose 
that  the  general  application  of  this  principle — and  it  will 
shortly  be  shown  that  it  was  applied  without  exception  dur- 
ing more  than  the  first  half  century  of  our  existence,  and 
by  the  constructive  mind  of  the  great  founder  of  our 
judicial  system — would  fail  of  carrying  out  the  purpose 
for  which  the  jurisdiction  in  citizenship  cases  was  con- 
ferred! 

Some  writers,  and  not  a  few  decisions,  seem  to  assert 
the  view  that,  unless  the  Supreme  Court  of  the  United  States 
in  every  case  examine  the  law  arising  in  the  particular  suit 
and  give  the  litigants  the  effective  benefit  of  their  individual 
opinion,  the  constitutional  provision  in  citizenship  cases 
will  fail  of  its  purpose  and  be  in  reality  nullified.  But 
surely  this  is  going  too  far.  The  terms  and  evident  intent 
of  the  provision  are  fully  met  otherwise,  and  known  his- 
torical facts  demonstrate,  I  submit,  that  such  cannot  have 
been  the  purpose.  The  jealousy  felt  in  each  State  towards 
the  citizens  of  other  States  was  beyond  doubt  the  moving 
cause  for  the  provision,  and  the  object  was  to  secure  to 
such  litigants  a  reasonably  fair  trial  under  a  jury  and  judge 
selected  by  another  power  than  the  State  authorities.  This 
was  a  very  valuable  privilege  to  a  Puritan  from  New  Eng- 
land engaged  in  litigation  with  a  Pennsylvania  Quaker,  or 
to  a  far-off  South  Carolinian  claiming  to  recover  land  in 
New  York  from  a  citizen  thereof  holding  under  some  pos- 
sessory title.  The  chance  for  a  fair  decision  on  the  facts 
in  the  federal  tribunal  was  vastly  greater,  and,  when  to 
this  is  added  the  guiding  influence  of  a  trial  judge  free  from 
State  prejudice,  the  purpose  of  the  provision  seems  amply 
explained  and  fulfilled.^  Imagine  a  trial  in  the  Pennsyl- 
vania County  Court  in  the  vale  of  Wyoming — the  seat  of 

» This  view  of  the  provision  seems  pressed     his     general     concurrence 

to  be  maintained  by  Justice  McKin-  with  McKinley,  and  Story  was  ab- 

ley  in  his  dissent  in  Lane  v.  Vick,  sent. 
3  Howard,  464    (1845).    Taney  ex- 
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the  Pennamite  wars — between  a  daimant  under  the  Con- 
necticut title  and  a  Pennsylvanian,  about  the  year  1795, 
and  what  chance  would  the  former  have  had?  The  passion 
left  by  the  blood  and  contest  of  that  day  would  have  ren- 
dered his  suit  absolutely  hopeless.  How  different  under 
the  constitutional  provision  which  enabled  him  to  sue  in  the 
Circuit  Court  of  the  United  States  for  the  Pennsylvania 
District  before  Judge  Paterson^^  of  New  Jersey,  and  with 
a  jury  selected  not  from  the  county  of  the  contest  but  from 
the  body  of  the  State. 

I  submit  therefore  that  this  was  the  purpose  of  the  citi- 
zenship provision,  and  it  seems  to  me  impossible  to  sup- 
pose that  the  correction  of  errors  in  law — the  setting  up  of 
another  rule  of  law  within  the  State,  different  from  that 
of  the  State  courts — ^was  what  those  careful  men  in  the 
Convention  of  1787  had  in  view.  He  who  knows  the  bound- 
less State  jealousy  of  those  times  will  not  need  to  be  told 
that  it  is  prima  facie  stupendously  imlikely  either  that  they 
meant  this,  or  that  the  States  would  have  without  objec- 
tion ratified  the  constitution,  if  they  had  even  dreamed  that 
such  a  meaning  was  hidden  within  its  four  comers. 

There  is  little  in  the  history  of  the  Convention  of  1787 
to  show  the  meaning  of  the  provision.  At  the  very  open- 
ing of  the  proceedings,  the  Virginia  resolutions  (No.  9), 
proposed  that  the  federal  courts  should  have  jurisdiction 
of  **  cases  in  which  foreigners,  or  citizens  of  other  States, 
applying  to  such  jurisdictions,  may  be  interested.''  This 
language  was  varied  in  committee  of  the  whole  and  the 
13tb  resolution  was  reported  from  the  committee  with  a 
provision  reading:  ''The  jurisdiction  of  the  national  judi- 
ciary shall  extend  to  .  .  .  questions  which  involve  the 
national  peace  and  harmony."  During  the  later  consider- 
ation in  the  Convention  proper,  the  New  Jersey  plan  was 
offered  but  contained  nothing  upon  this  subject.     The  pro- 

**In  Van  Hornets  Lessee  v.  Dor-  Court,  also  sat,  but  Paterson  was 
ranee.  2  DaUas,  304,  Judge  Peters,  the  presiding  judge  and  charged  the 
•f    Pennsylvania,    of    the    District      Jury. 
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vision  as  quoted  was  not  materially  altered  in  the  Conven- 
tion and  was  referred  as  the  16th  resolution  to  the  Com- 
mittee of  Detail.  Next,  in  drafting  a  form  of  constitution 
from  the  resolutions,  Randolph,  evidently  in  the  effort  to 
work  out  the  details  of  the  16th  resolution,  inserted  in  his 
draft  a  provision  giving  the  national  judiciary  jurisdiction 
**in  disputes  between  citizens  of  different  States,"  and  the 
Coramittee's  proposed  constitution  read  (Art.  XL,  Par.  3), 
''The  jurisdiction  of  the  Supreme  Court  shall  extend  to 
all  cases  ....  between  citizens  of  different  States." 
The  only  Material  alteration  later  made  in  this  language 
was  by  changing  the  first  words  to  read:  ''The  judicial 
power.  "^^ 

But  all  heretofore  said  is  merely  argument  from  proba- 
bilities. Have  we  any  more  secure  ground  to  stand  upon! 
I  am  not  aware  that  the  citizenship  clause  was  discussed 
to  any  great  extent  during  the  process  of  ratification,  but 
it  was  referred  to  very  clearly  in  Virginia  and  we  have  an 
almost  conclusive  indication  of  its  meaning  in  the  con- 
temporaneous exposition  given  it,  not  only  by  the  greatest 
of  our  chief  justices,  but, by  all  other  judicial  authorities 
,  during  the  first  fifty  years  of  the  existence  of  the  constitu- 
tion. 

In  the  ratifying  convention  of  Virginia,  George  Mason 
expressed^^  dissatisfaction  with  the  provision  giving  the 
federal  courts  jurisdiction  in  citizenship  cases,  and  Patrick 
Henry  was  very  e?:plicit.    "I  shall,"  he  said,^^ 

''give  my  voice  for  the  federal  cognizance  only  where  it  will  be  for  the 
public  liberty  and  safety.  Its  jurisdiction,  in  dispute  between  citizens  of 
different  states,  will  be  productive  of  the  most  serious  inconveniences. 
The  citizens  of  bordering  states  have  frequent  intercourse  with  one  another. 
From  the  proximity  of  the  states  to  each  other,  a  multiplicity  of  these  suits 
will  be  instituted.  I  beg  gentlemen  to  inform  me  of  this — in  what  courts 
are  they  to  go  and  by  what  are  they  to  be  tried?  Is  it  by  a  law  of  Penn- 
sylvania or  of  Virginia?" 

"  The  Growth  of  the  Constitution,  "  Elliot's  Debates,  III.,  551  et  ante. 

bv    William    M.    Meigs,    pp.    234-40,  "  f &id.,  542. 

248-49. 
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To  this  John  Marshall  replied  :^^ 

**The  lionorable  member  objects  to  suits  being  instituted  in  the  Federal 
courts,  by  the  citizens  of  one  state,  against  the  citizens  of  another  state. 
Were  I  to  contend  that  this  was  necessary  in  all  cases,  and  that  the  govern- 
ment without  it  would  be  defective,  I  should  not  use  my  own  judgment. 
But  are  not  the  objections  to  it  carried  too  far?  .  .  .  In  the  court  of 
which  state  will  it  be  institute^?  said  the  honorable  gentleman.  It  will 
be  instituted  in  the  court  of  that  state  where  the  defendant  resides,  where 
the  law  can  come  at  him,  and  nowhere  else.  By  the  laws  of  which  state 
will  it  be  determined?  said  he.  By  the  laws  of  that  state  where  the  con- 
tract was  made.  According  to  those  laws,  and  those  only,  can  it  be  decided. 
Is  this  a  novelty?  No,  it  is  a  principle  in  the  jurisprudence  of  this  com- 
monwealth. If  a  man  contracted  a  debt  in  the  East  Indies,  and  it  was 
sued  for  here,  the  decision  must  be  consonant  to  the  laws  of  that  country. 
Suppose  a  contract  made  in  Maryland,  where  the  annual  interest  is  at  six 
per  centum,  and  a  suit  instituted  for  it  in  Virginia;  what  interest  w^ould 
be  given  now,  without  any  federal  aid?  The  interest  of  Maryland  most 
certainly;  and  if  the  contract  had  been  made  in  Virginia,  and  suit  brought 
in  Maryland,  the  interest  of  Virginia  must  be  given,  without  doubt.  It 
is  now  to  be  governed  by  the  laws  of  that  state  where  the  contract  was 
made.  The  laws  which  governed  the  contract  at  its  formation  govern  it 
in  its  decision." 

To  this  outline  of  his  opinion  of  the  law  in  these  cases, 
Marshall  adhered  loyally  to  the  day  of  his  death.  He  was 
clearly  not  playing  here  the  part  of  a  mere  advocate,  striv- 
ing to  meet  objections  and  to  secure  ratification  by  advanc- 
ing any  argument  likely  to  satisfy  critics  and  the  hesitating. 
He  was  doubtless  too  big-hearted  and  too  honest  to  resort 
to  these  tricks,  despite  the  partisanship  of  his  nature,  and 
he  was  simply  expressing  an  opinion  which  seemed  to  him 
and  many  others  as  plain  as  the  noonday  sun.  He  was 
never  once — so  far  as  I  have  been  able  to  find — shaken  in 
this  view  during  his  thirty-four  years  on  the  Supreme 
Bench,  while  his  great  mind  was  forging  our  jurisprudence 
into  a  shape,  which  some  of  his  followers  have*  alas!  de- 
parted from  to  its  detriment. 

The  effort  seems  to  be  made  by  a  recent  writer^'*  to  bol- 
ster up  Story  and  Taney  in  their  departure  from  then 

"/Wd..  556,  557.  Federal  Courts,"  in  Vol.  IV.,  of  Illi- 

"Prof.  Schofleld,  in  his  article  on  nols   Law    Review    (March,    1910), 

"Swift    V.     Tyson,    Uniformity    of  pp.  533-551;  539,  542,  546. 

Judge-Made  State  Law  in  State  and 
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established  principles  as  to  federal  decisions  on  questions 
of  State  law,  by  some  supposed  teachings  of  the  great  chief 
justice,  but  it  cannot  succeed.  Marshall's  record  is  too 
clear.  It  will  be  necessary  here,  in  order  to  show  this  fact, 
to  recall  some  of  the  decisions  of  the  Supreme  Court  during 
the  first  fifty  years  of  our  existence.  These,  by  the  way, 
were  entirely  omitted  from  the  discussion  in  Kuhn  v.  Fair- 
mont Coal  Co.,  and  the  argument  confined  almost  absolutely 
to  cases  after  1842  and  chiefly  of  a  still  later  date.  Pos- 
sibly, Marshall's  name  has  lost  its  authority  in  the  eyes  of 
the  modem  bench,  and  the  earlier  decisions  have  beyond 
question  been  largely  submerged  by  the  chaos  of  doctrine 
of  the  last  fifty  or  seventy  years;  but  they  are  of  course 
essential  in  a  historical  examination. 

Swift  V.  Tyson,^^  decided  in  1842,  is  the  case  from 
which  our  modem  juridical  troubles  in  this  regard  take 
their  origin,  and  of  course  it  bulks  large  in  all  discussions 
of  the  subject.  It  will  shortly  be  considered,  but  first  some 
preliminary  points  must  be  disposed  of.  In  Swift  v.  Tyson 
to  some  extent,  and  still  more  in  the  recent  case  of  Kuhn 
v.  Fairmont  Coal  Co.,  there  is  a  good  deal  of  what  seems 
profitless  discussion  as  to  the  meaning  of  the  expression 
(contained  in  section  34  of  the  Judiciary  Act  of  1789,  Re- 
vised Statutes  721)  '^the  laws  of  the  several  States  .  .  . 
shall  be  regarded  as  rules  of  decision  in  trials  at  common 
law,  in  the  courts  of  the  United  States,  in  cases  where  they 
apply."  Does  the  word  laivs  include  the  decisions  of  the 
courts,  it  is  asked,  and  this  question  is  soon  resolved  into 
the  merely  academic  one  of  whether  courts  declare  or  make 
law.  Surely,  this  is  unprofitable  and  a  very  poor  ground 
for  those  to  rest  their  case  upon,^^  who  think  the  United 
States  courts  should  in  such  cases  follow  the  State  courts. 
That  the  courts  do  in  fact  make  the  law  to  a  large  extent, 
despite  Blackstone,  is  too  plain  to  need  argument,  but  with- 

"  16  Peters,  1.  ^ington  examined  this  point,  but  rest- 

"  As  early  as  1814.  in  Golden  v.      ed  his  decision  on  comity. 
Prince,  3  Wash.  313,  Justice  Wash- 
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in  the  purview  of  the  provision  of  the  Act  of  1789,  it  is  in 
my  judgment  clear  that  the  decisions  of  the  courts  are  not 
laws.  Statutes  are  what  were  intended  to  be  made  rules  of 
decision  by  that  provision. 

If  this  is  thought  by  any  one  to  be  a  giving  up  of  the 
case,  the  answer  is  (1)  that  an  unsound  and  untrue  reason 
is  worse  than  none,  and  that  my  purpose  is  to  ascertain  the 
true  basis  to  stand  upon,  and  (2)  that  it  is  not  contended 
that  there  is  any  binding  statutory  obligation  to  follow  the 
State  courts.  I  should,  with  Marshall,  rest  that  obligation 
with  full  confidence  upon  comity  and  a  conviction  of  the 
soundness  of  his  view  expressed  in  1825^*  that 

"No  court  in  the  universe,  which  professed  to  be  governed  by  principle, 
would,  we  presume,  undertake  to  say  that  the  courts  of  Great  Britain 
or  of  France,  or  of  any  other  nation,  had  misunderstood  their  own  stat- 
utes. ...  On  the  same  principle,  the  construction  given  by  the  courts 
of  the  several  states  to  the  legislative  acts  of  those  States  is  received  as 
true,  unless  they  come  in  conflict  with  the  Constitution,  laws,  or  treaties 
of  the  United  States/' 

The  eminent  Justice  Bushrod  Washington,  too,  wrote  in 
1814  in  Golden  v.  Prince,^®  '*The  injustice  as  well  as  the 
absurdity  of  the  former  (the  Federal  courts)  deciding  by 
one  rule,  and  the  latter  (the  State  courts)  by  another,  would 
be  too  monstrous  to  find  a  place  in  any  system  of  govern- 
ment.'' 

This  view  was,  as  has  been  said,  loyally  adhered  to  by 
Marshall,  so  long  as  he  was  upon  the  bench,  and  it  will  be 
shown  that  the  first  departure  from  it  was  not  made  until 
several  years  after  his  death.  The  first  case,  too,  to  slip 
off  the  track  was  one  in  which  the  temptation  to  make  an 
exception  was  unusually  strong;  the  decision  turned  on  a 
question  of  general  commercial  law  and  a  well  known  Latin 
quotation^^  was  used  with  effect.  Indeed,  it  was  at  first 
in  questions  of  commercial  law  only  that  the  exception  be- 

"Elmendorf  v.  Taylor,  10  Whea-  Athenls,    alia    nunc,    alia    posthac, 

ton,  152.  sed  et  apud  omnes  gentes,  et  omnl 

"3  Wash.  313.  tempore,  una  eademque  lex  obtine- 

*Non  erit  alia  lex  Romae,  alia  bit 
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came  established  for  the  United  States  courts  to  decide  as 
they  thought  right,  with  little  regard  to  the  State  decisions ; 
but,  the  breach  once  made,  it  soon  grew  wider,  and  the  rule 
of  not  following  came  next  to  be  applied  occasionally  but 
quite  irregularly  in  what  were  called  questions  of  *' general 
jurisprudence,''  by  which  was  meant  the  interpretation  of 
written  instruments,  the  determination  of  rules  of  the  com- 
mon law,  and  so  on.  It  was  but  a  few  years  after  this  that 
they  began  to  rule  differently  from  the  State  courts  as  to 
the  meaning  of  State  statutes.  All  this  will  be  shown  from 
the  decisions  later  and  is  mentioned  here  only  for  the  pur- 
pose of  marking  the  contrast  with  Marshall's  course. 

There  did  not  exist  in  his  day  a  general  commercial  law, 
apart  from  a  sovereignty  to  create  it,  floating  in  the  air, 
intangible.  His  great  mind  knew  of  no  such  fourth  dimen- 
sion of  space.  In  1803  the  case  of  Mandeville  v.  Riddle^ ^ 
was  decided  by  him.  It  presented  the  bare  question 
whether,  under  a  contract  made  in  Virginia,  a  remote  as- 
signee of  a  promissory  note  could  sue  the  maker.  A  ques- 
tion purely  of  commercial  law,  and  in  which  there  could  cer- 
tainly not  be  the  smallest  doubt  as  to  what  was  the  general 
rule!  But  this  is  not  so  much  as  adverted  to.  The  only 
discussion — and  it  is  short — is,  what  was  the  law  of  Vir- 
ginia upon  the  subject.  It  is  true  that  the  leading  point 
was  whether  Virginia  had  in  any  way  adopted  the  statute 
of  Anne  in  regard  to  promissory  notes,  but  the  Virginia 
decisions  are  examined,  and  neither  in  the  opinion  of  Mar- 
shall, the  arguments  of  counsel,  nor  in  the  long  note  upon 
the  case  contained  in  an  appendix,  is  there  the  slightest 
hint  as  to  an  overruling  general  commercial  law.  As  soon 
as  it  is  shown  that  the  suit  could  not  have  succeeded  in  the 
Virginia  courts,  judgment  is  entered  against  the  plaintiff. 
Is  this  the  teaching  from  which  Prof.  Schofield  thinks  that 
*^ Marshall's  pupil,"  Story,  learned  the  doctrine  of  Swift 
V.  Tyson? 

=*1  Cranch,  290. 
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This  same  litigation  was  the  means  of  showing  once  more 
in  a  few  years  how  closely  the  State  decisions  were  then 
adhered  to.  In  1809,  in  Riddle  v.  Mandeville,^^  the  same 
parties  sued  on  the  same  note  in  equity,  and  Marshall,  after 
showing  that  the  suit  could  be  maintained  in  equity  under 
the  Virginia  decisions,  entered  a  decree  for  the  plaintiffs. 
Again  in  1805  and  1810,  decisions^^  were  rendered  with 
which  the  modem  doctrine  of  Story  is  not  easy  to  reconcile ; 
and  in  1828  in  Gaither^v.  Bank,^^  it  is  held  that  a  suit,  upon 
a  promissory  note  cannot  be  maintained  because  the  note 
was  tainted  by  usury  and  therefore  void,  under  the  law  of 
Maryland.  **This  case  is  governed  by  the  laws  of  Mary- 
land,*' says  the  opinion  of  Justice  Johnson.  In  1838  and 
1841  respectively,  Bank  v.  Daniel,**^  and  Smith  v.  Clapp^^ 
are  very  similar  in  that  they  discuss  in  commercial  cases 
not  only  the  statutes  of  the  States  having  a  bearing,  but  the 
decisions  as  well. 

All  of  these  cases,  except  the  two  last,  were  decided  in 
Marshall's  day.  It  is  quite  true  that  they  were  largely 
concerned  with  statutes  of  the  State  concerned,  but  it  is  very 
remarkable  that  not  the  faintest  hint  of  Story's  doctrine  as 
to  a  general  commercial  law  is  to  be  found  in  any  single 
one  of  them,  and  the  two  suits  in  the  Mandeville  and  Riddle 
litigation  seem  to  decide  expressly  that  in  such  cases,  as  well 
as  in  others,  the  decisions  of  the  State  courts  will  be  fol- 
lowed. It  is  worthy  of  note,  too,  that  the  same  was  the 
opinion  of  the  court  before  Marshall's  day.  In  1797,  in 
Brown  v.  Van  Braam,^^  in  a  suit  on  a  bill  of  exchange,  the 
court  wrote,  *'We  are  unanimously  of  opinion  that,  under 
the  laws  and  the  practical  construction  of  the  courts  of 
Bhode  Island,  the  judgment  of  the  Circuit  Court  ought  to 
be  affirmed";  to  which  a  foot-note  adds  that  ** Chase  Justice 
observed,  that  he  concurred  in  the  opinion  of  the  court,  but 

»=  5  CraDch,  322.  ^*  1  Pet.  37. 

^Levy  V.  Gadsby.  3  Cranch,  180,  =^'12  Pet.  32. 

and  Lewis  v.    Harwood,  6  Cranch.  =*15  Pet.  125. 

82.  ^3  Dall.  344. 
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that  it  was  on  common  law  principles,  and  not  in  compliance 
with  the  laws  and  practice  of  the  State.'' 

So  much  for  the  claim  of  Marshall's  great  authority  as  a 
prop  for  the  general  commercial  law  doctrine.  Now  let  us 
examine  shortly  what  he  thought  to  be  the  duty  of  the  fed- 
eral courts,  when  in  a  citizenship  case  they  are  called  upon 
to  decide  the  meaning  of  a  State  statute  or  of  the  customary 
(i.  e.,  common)  law  of  a  State.  His  record  here  again  is 
quite  as  clear,  and  he  never  ran  off  on  any  one  of  the  ordi- 
nary tangents — as  that  written  words  must  mean  the  same 
the  world  over  (of  course  they  do  not),  or  that  the  court 
over  which  he  presided  was  as  competent  as  the  State  courts 
to  decide  what  is  common  law,  or  that  it  was  infra  dig.  for 
the  Supreme  Court  of  the  United  States  to  overrule  a  prior 
decision  of  its  own  and  follow  the  State  court. 

Thus  in  1805,  in  the  case  of  Telfair  v.  Stead,^^  the  follow- 
ing contains  every  word  of  Marshall's  very  short  opinion: 
**The  only  doubt  which  the  court  had,  was  whether  by  the 
laws  of  Gteorgia,  the  land  could  be  made  liable,  unless  the 
heir  was  a  party  to  the  suit.  We  have  received  information 
as  to  the  construction  given  by  the  courts  of  Gteorgia,  to 
the  statute  of  5  Geo.  11.  making  lands  in  the  colonies  liable 
for  debts,  and  we  are  satisfied  that  they  are  considered  as 
chargeable  without  making  the  heir  a  party." 

In  1825,  in  Elmendorf  v.  Taylor,^®  where  the  question 
presented  was  as  to  the  effect  of  adverse  possession  of  land 
in  Kentucky,  Marshall  wrote: 

**Were  this  question  now  for  the  first  time  to  be  decided,  a  considerable 
contrariety  of  opinion  respecting  it  would  prevail  in  the  court;  but  it  will 
be  unnecessary  to  discuss  it,  if  the  point  shall  appear  to  be  settled  in  Ken- 
tucky. This  court  has  uniformly  professed  its  disposition,  in  cases  depend- 
ing on  the  laws  of  a  particular  state,  to  adopt  the  construction  which  the 
courts  of  that  state  have  given  to  these  laws.  This  course  is  founded  on 
the  principle,  supposed  to  be  universally  recognized,  that  the  Judicial 
department  of  every  government,  where  such  department  exists,  is  the 
appropriate  organ  for  construing  the  legislative  acts  of  that  government. 
Thus,  no  court  in  the  universe,  which  professed  to  be  governed  by  prin- 

"  2  Cranch,  407.  "  10  Wheat.  159. 
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ciple,  would,  we  presume,  undertake  to  say  that  the  courts  of  Great 
Britain,  or  of  Prance,  or  of  any  other  nation,  had  misunderstood  their  own 
statutes,  and  therefore  erect  itself  into  a  tribunal  which  should  correct 
such  misunderstanding.  We  receive  the  construction  given  by  the  courts 
of  the  nation  as  the  true  sense  of  the  law,  and  feel  ourslves  no  more  at 
liberty  to  depart  from  that  construction  than  to  depart  from  the  words 
of  the  statute.  On  this  principle,  the  construction  given  by  this  court  to 
the  Constitution  and  laws  of  the  United  States  is  received  by  all  as  the 
true  construction;  and,  on  the  same  principle,  the  construction  given  by 
the  courts  of  the  several  states  to  the  legislative  acts  of  those  states,  is 
received  as  true,  unless  they  come  in  conflict  with  the  Constitution,  laws 
or  treaties  of  the  United  States.  If,  then,  this  question  has  been  settled 
in  Kentucky,  we  must  suppose  it  to  be  rightly  settled." 

Again,  in  1827,  in  St.  John  v.  Chew,^^  they  followed  State 
decisions  as  to  the  meaning  of  a  will  and  remark  per  Justice 
Thompson  that  ''The  inquiry  is  very  much  narrowed  by 
applying;  the  rule  which  has  uniformly  governed  this  court, 
that  where  any  principle  of  law,  establishing  a  rule  of  real 
property,  has  been  settled  in  the  State  courts,  the  same  rule 
will  be  applied  by  this  court  that  would  be  applied  by  the 
State  tribunals.  This  is  a  principle  so  obviously  just,  and 
so  indispensably  necessary,  under  our  system  of  govern- 
ment, that  it  cannot  be  lost  sight  of/'  And  that  it  was  not 
only  a  series  of  decisions  establishing  a  rule  of  property 
that  they  would  at  that  day  follow,  was  shown  four  years 
later,  when  in  1831,  in  Henderson  v.  Griffin,^ ^  they  follow 
without  examination  a  single  decision  in  South  Carolina  as 
to  the  meaning  of  the  will  in  question  in  that  case. 

The  same  desire  to  be  guided  by  the  State  decisions  had 
been  exemplified  in  1829,  between  the  dates  of  the  two  last 
cited  cases,  when  in  Bank  v.  Dudley,^^  upon  being  informed 
during  the  argument  of  the  case  at  bar  that  the  question  on 
which  the  case  turned  (the  meaning  of  certain  statutes  of 
Ohio)  was  then  pending  in  another  suit  in  the  Supreme 
Court  of  the  State,  Marshall  held  the  cause  in  the  Supreme 
Court  under  advisement  until  the  State  court  should  decide 
the  question,  ^nd  then  announced  his  decision  in  accordance 
therewith. 

»12  Wheat.  153.  «5  Pet  161.  »2  Pet.  492. 
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A  very  striking  instance  occurred  in  1832,  in  Green  v. 
Neal,^^  when  the  United  States  Supreme  Court  overruled 
without  hesitation  two  of  its  decisions,  rendered  in  1816 
and  1829,  in  regard  to  the  meaning  of  a  Tennessee  statute, 
for  the  sole  reason  that  the  courts  of  that  State  had  mean- 
while ruled  the  point  involved  in  a  manner  opposed  to  that 
which  tlie  United  States  Supreme  Court  had  enforced  in  the 
two  cases  referred  to.  In  1816,  in  Patton  v.  Easton,**  the 
United  States  Supreme  Court  had  decided,  in  accordance 
with  their  understanding  of  the  Tennessee  ruling,  that  in 
that  State  seven  years'  possession  of  land  was  a  bar,  only 
when  held  under  a  grant  or  a  deed  founded  on  a  grant.  In 
the  opinion,  they  said,  *Hhis  question  too  has  at  length  been 
decided  in  the  Supreme  Court  of  the  State."  Once  more, 
in  1829,  in  Powell  v.  Harman,^^  they  rendered  a  decision 
to  the  same  effect.  But  in  Green  v.  Neal,  it  was  shown  that 
the  Tennessee  decisions  referred  to  had  never  been  accepted 
in  the  State  as  settling  the  construction  of  the  act  and  that 
since  their  date  it  had  been  clearly  ruled  that  adverse  pos- 
session alone  was  enough.  This  later  conclusion  they  ac- 
cept in  Green  v.  Neal  in  an  opinion  by  Justice  McLean. 
Justice  Baldwin  dissents,  and  it  should  be  added  that  some 
doubt  was  left  as  to  following  a  single  decision. 

It  is  well  worthy,  too,  to  be  noted  that  in  1843  even  Story 
held  the  case  of  Springer  v.  Foster^^  under  advisement, 
until  the  Supreme  Court  of  Massachusetts,  the  law  of  which 
State  was  in  question,  should  decide  the  point,  and  then 
decided  accordingly.  Yet  the  same  eminent  authority  had 
already  refused  in  1838,  in  Thomas  v.  Hatch,^^  to  follow  a 
decision  of  the  Supreme  Court  of  Maine  as  to  the  meaning 
of  a  deed  for  land  in  that  State.  The  two  cases  are  hard 
to  reconcile,  unless  we  suppose  that  the  Massachusetts  de- 
cisions were  regarded  by  Story  with  a  more  favoring  eye 
than  were  those  of  Maine. 

»  6  Pet.  292.  **  1  Wheat.  476.  »  2  Pet.  241. 

••2  Story,  285.  "3  Sumn.  176. 
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Such  were  the  principles  upon  this  question  laid  down 
by  Marshall  and  his  associates,  as  they  strove  to  hew  out 
a  sound  system  of  jurisprudence  for  the  new  country.  But 
in  1842  Story  broke  away  from  all  this,  and  within  a  quarter 
of  a  century  chaos  was  the  result,  and  the  chaos  has  con- 
tinued since  then  to  grow  more  and  more  without  form. 
Not  that  the  decision  of  Story  here  referred  to,  was  abso- 
lutely without  a  hint  in  some  of  the  earlier  decisions.  Few, 
if  any,  judicial  principles  spring  into  being  in  this  way,  with 
nothing  whatsoever  behind  them  as  a  support,  and  some 
vagaries  of  single  justices,  or  even  apparently  of  the  court, 
are  to  be  found  having  the  same  tendency.  But  they  were 
merely  sporadic  and  took  no  root  until  1842.  They  were 
very  few,  too,  in  number,  so  far  as  I  have  been  able  to  find. 

In  1821,  in  Preston  v.  Bowmar,^®  Story  seems  already  to 
have  perhaps  entertained  some  doubt  as  to  always  following 
the  State  rulings.  The  case  presented  a  question  of  land- 
law  from  Kentucky,  and  Story  wrote, 

"Whatever  might  be  our  opinion  (and  we  wish  to  be  understood  as 
expressing  none),  if  the  question  in  this  case  were  entirely  new,  it  cannot 
be  affirmed,  that  there  has  been  such  a  clear  mistake  of  construction,  as 
that  Justice  and  law  require  us  to  depart  from  the  decision  of  the  local 
tribunals.  .  .  .  This  very  case,  between  the  same  parties,  has  been 
already  adjudicated  in  the  Court  of  Appeals  of  Kentucky.  .  .  .  (Their 
decision  gives)  a  construction  which  cannot  be  pronounced  unreasonable, 
or  founded  in  clear  mistake." 

In  1823,  too,  in  Daly  v.  James,^®  though  the  opinion  of 
the  court  by  Justice  Washington  followed  a  single  decis- 
ion rendered  in  Pennsylvania    by  a    divided    court    that 

heirs''  was  a  word  of  limitation,  yet  the  dissent  of  John- 
son, while  recognizing  the  respect  due  to  the  State  rulings 
and  the  necessity  of  following  an  uniform  course  of  decision, 
added  to  this  the  words,  *^But  a  single  decision  on  the  con- 
struction of  a  will,  cannot  be  acknowledged  as  (of)  binding 
efficacy."  In  1826,  too,  in  Shelby  v.  Guy,^^  there  is  some 
restlessness  to  be  found  in  Justice  Johnson's  opinion  in  re- 

"6  Wheat.  580.  *'8  Wheat.  495.  **11  Wheat.  361. 
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gard  to  following  the  State  decisions,  though  the  decree 
is  not  open  to  the  same  criticism.  The  point  at  issue  was 
as  to  the  meaning  of  the  words  ''beyond  seas"  in  the  Ten- 
nessee statute  of  limitations,  which  words  were  identical 
with  those  used  in  the  statutes  of  limitations  of  several 
States ;  and  these  words  had  been  held  by  the  United  States 
Supreme  Court,  in  a  case  from  Georgia,  in  1818,*^  to  mean, 
not  literally  what  the  words  imply,  but  without  the  limits  of 
the  State.  This  interpretation,  too,  was  in  undoubted  ac- 
cord with  the  decisions  generally  rendered  in  the  United 
States,  as  to  the  meaning  of  the  words.  It  was  contended 
however  that  the  Tennessee  courts  had  held  to  the  literal 
meaning  of  the  words,  and  the  court  was  asked  to  overrule 
its  decision  in  Murray  v.  B^er  and  to  conform  to  the  al- 
leged Tennessee  rule.  The  decision  was  that  the  case  must 
go  back  on  other  grounds,  and  a  decision  upon  the  special 
point  was  waived,  the  opinion  expressing  a  hope  that  the 
State  court  would  meanwhile  furnish  light  ''upon  the  fixed 
law"  of  the  State  upon  the  subject.  But  Justice  Johnson 
who  wrote  the  opinion,  was  clearly  not  fully  satisfied  as  to 
the  necessity  of  following.  Story  *s  own  earlier  decision  in 
1838,  in  Thomas  v.  Hatch,*^  in  which  he  refused  to  follow 
a  Maine  decision  as  to  the  meaning  of  a  will,  should  also  be 
recalled  here.  In  1841,  too,  in  the  well-known  case  of 
Groves  v.  Slaughter,*^  the  court  seems  to  have  been  on  the 
point  of  breaking  bounds,  though  they  did  not  actually  do 
so.  The  question  in  that  case  was  whether  a  provision  in 
the  Constitution  of  Mississippi  per  se  prohibited  the  intro- 
duction of  slaves  after  a  certain  date,  or  was  merely  direc- 
tory to  the  Legislature,  and  the  most  elaborate  consider- 
ation was  given  to  it.  Clay,  Webster  and  Walker  were  of 
counsel,  and  cases  were  cited  from  Mississippi  which  were 
claimed  to  decide  that  the  provision  was  per  se  a  prohibi- 
tion, but  these  were  distinguished,  and  the  opinion  of  Jus- 

"  Murray  v.  Baker,  3  Wheat.  541.         ^3  Sumn.  176. 

*»15  Pet.  449. 
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tice  McLean  showed  beyond  question  a  strong  tendency  to 
refuse  to  follow  the  decisions  in  question.  But,  though 
thus  so  nearly  ready  to  break  down  the  bars,  the  court  did 
not  do  so  directly  in  this  case,  but  aimed  to  attain  the  same 
end  by  the  judicial  byway  of  distinguishing. 

The  discredit  or  credit  of  making  the  first  actual  depart- 
ure from  the  rule  of  Marshall  and  the  early  court,  was  re- 
served for  the  restless  ambition  of  Story,  and  his  oppor- 
tunity came  in  1842  in  Swift  v.  Tyson.*^  That  eventful  case 
had  arisen  in  New  York,  and  presented  the  question  whether 
in  a  suit  by  an  indorsee  against  the  maker  of  a  note,  and 
where  it  was  shown  that  the  indorsee  had  taken  the  note  as 
security  for  a  pre-existing  debt,  the  maker  would  be  per- 
mitted to  prove  the  equities  between  himself  and  the  payee, 
in  order  to  escape  liability.  It  was  contended  that,  by  the 
decisions  in  New  York,  the  equities  could  be  so  proven. 
Story  examined  these  cases  and  does  not  think  them  clear 
upon  the  subject,  but  then  goes  off  to  the  principle  of  a  sup- 
posed floating  general  commercial  law  and  holds  that  in 
such  cases  the  United  States  courts  must  decide  independ- 
ently. He  concludes  that  the  general  rule  is  different  from 
that  claimed  to  prevail  in  New  York  and  decides  accord- 
ingly. There  is,  too,  some  discussion  as  to  whether  the 
provision  of  the  Judiciary  Act  of  1789  that  '*the  laws  of  the 
several  States''  shall  be  rules  of  decision,  etc.,  extends  to 
include  among  such  laws  the  decisions  of  the  State  courts ; 
but  possibly  this  is  only  an  example  of  the  skill  of  an  advo- 
cate who  sets  up  or  gladly  seizes  upon  an  unsound  reason, 
apparently  favoring  his  opponent,  shows  that  it  will  not 
hold  water,  and  thus  aids  his  own  cause  on  the  principle 
of  falsus  in  uno,  &c. 

It  is  not  entirely  clear  from  what  has  been  shown  of 
Story's  action  in  other  cases*^  whether  he  meant  to  extend 

**16  Pet.  1.  ment,  until  the  Supreme  Court  of 

"The  very  next  year   (1843),  In  the  State  should  decide  a  then  pend- 

Springer   v.   Foster,   2   Story,   385.  Ing  case,  in  which  the  same  question 

whUe  sitting  in  the  Massachusetts  arose,  and  then  decided  accordingly. 

Circuit,  he  held  a  case  under  advise- 
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this  new  principle  any  further  than  to  hold  that  in  cases 
depending  on  questions  of  general  commercial  law  the  fed- 
eral courts  would  decide  independently.  But  no  principle 
stands  still  on  the  ground  on  which  it  is  first  set,  and  this 
one  grew  rapidly.  In  a  very  few  years,  the  supposed  gen- 
eral commercial  law  was  no  longer  enough  to  satisfy  the 
craving  appetite  of  the  court  for  power,  and  the  doctrine 
was  widened  to  extend  the  rule  of  departure  from  the  State 
rulings  to  cases  depending  on  what  they  called  ^^  general 
principles  of  jurisprudence,^'  while  numbers  of  other  cases, 
also,  not  so  easy  to  classify,  were  equally  decided  in  a  way 
to  set  up  a  second  rule  of  property  within  the  limits  of  the 
State  in  question. 

Only  two  years  later  than  Swift  v.  Tyson,  in  Lane  v. 
Vick,*®  they  refused  to  follow  decisions  of  the  State  court 
as  to  the  meaning  of  a  will,  thus  in  effect  overruling  Hen- 
derson V.  Griffin,*^  if  not  St.  John  v.  Chew.^®  And  again 
in  1846,  in  Foxcraft  v.  Mallet,^®  Lan6  v.  Vick  is  cited  with 
approval.  In  1849,  in  Williamson  v.  Berry ,^^  they  do  the 
same  thing  as  to  a  private  Act  of  Assembly,  interpreting 
it  in  a  way  different  from  that  in  which  the  State  court  had 
decided.  Again,  in  1851,  in  Neves  v.  Scott,^^  the  same  thing 
was  once  more  done,  in  a  case  depending  on  the  meaning  of 
marriage  articles.  But,  per  contra,  in  two  cases'*^  in  1849, 
closely  at  the  same  date  as  the  other  cases  cited,  they  de- 
clined to  depart  from  the  State  decisions  as  to  the  powers 
of  a  corporation.  It  is  worthy  of  note,  too,  as  showing  how 
the  new  doctrine  was  found  to  work,  that  in  1860,  in  Suy- 
dam  V.  Williamson,*^^  they  overruled  Williamson  v.  Berry 
and  followed  the  State  decisions  as  to  the  meaning  of  the 
private  Act  of  Assembly  concerned  in  both  cases. 

It  is  not  at  all  clear  how,  in  some  of  these  eases,  an  un- 
seemly conflict  with  the  State  courts  was  avoided,  for  the 

*»3  How.  464  (1844).  ^^13  How.  268. 

*'  Supra  (1831 ) .  "  Smith  v.  Kernochan,  7  How.  198; 

••(1827).  Nesmith    v.    Sheldon,    812. 

*'4  How.  353.  ^^24  How.  427. 

'-'  8  How.  495.  1 
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two  sets  of  courts  had  interpreted  the  same  will  in  different 
ways.  I  know  of  no  record  of  conflict  in  any  single  one  of 
them,  but  under  such  a  system  one  could  well  arise  any 
day.  More  than  the  whole  of  a  fund  might  for  instance  be 
awarded  to  the  various  parties  entitled,  and  of  course  irre- 
concileable  differences  could  arise  in  a  thousand  other  ways. 
Another  highly  important  decision  was  rendered  in  1847 
in  Kowan  v.  Runnels.^*  The  opinion  is  by  Chief  Justice 
Taney,  and  the  question  presentoci  was  the  same  as  had 
arisen  six  years  earlier  in  Groves  v.  Slaughter,  whether  a 
provision  of  the  Mississippi  constitution  in  regard  to  the 
introduction  of  slaves  after  a  certain  date  was  per  se  pro- 
hibitory of  their  introduction,  or  was  merely  directory  to 
the  legislature.  In  Groves  v.  Slaughter  great  doubt  had 
been  intimated  whether  the  Mississippi  decisions  ought  to 
be  followed  anyhow,  and  then  a  tribute  had  been  paid  to 
the  old  principle  of  following  the  rulings  of  the  State  courts 
by  proceeding  to  '* distinguish"  the  cases  cited  from  Missis- 
sippi. They  were  in  reality  probably  not  capable  of  being 
distinguished,  and,  when  Eowan  v.  Runnels  was  decided, 
later  decisions  had  rendered  the  State  ruling  far  too  plain 
for  this  judicial  subterfuge,  so  Taney  took  the  bit  in  his 
teeth  and  ran  away  from  another  of  the  then  well  estab- 
lished marking-posts  of  our  system  of  jurisprudence. 
Taney  ^8  opinion  lays  it  down  that,  when  they  have  once  de- 
cided a  point,  they  will  not  change  their  ruling,  so  as  to  fol- 
low later  decisions  of  the  State  courts.  They  ought  not,  he 
says,  to  give  such  decisions  a  retroactive  effect,  and  thus 
render  invalid  contracts  entered  into  with  citizens  of  other 
States,  which,  in  the  judgment  of  the  Court,  were  lawfully 
made.  To  this  was  added  another  statement,  which  has 
also  been  quoted  many  times  since,  that  so  to  hold  would 
be  to  render  useless  the  provision  of  the  United  States 
Constitution  giving  the  federal  courts  jurisdiction  in  suits 
between  citizens  of  different  States. 

"5  How.  134. 
VOL.  XLV  5 
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This  is  the  first  case  I  have  ever  been  able  to  find  in  which 
the  United  States  Supreme  Court  refused  to  follow  the  rul- 
ing of  the  State  courts  in  regard  to  the  meaning  of  a  State 
Constitution  or  statute.  It  was  not  decided  until  fifty-eight 
years  after  the  Constitution  went  into  effect  and  after  any 
number  of  directly  contrary  decisions  had  been  rendered 
by  the  same  court.  It  was  soon  directly  followed  in  Sims 
V,  Hundley ,^^  and  in  the  course  of  the  sixty-three  years 
which  have  elapsed  since  its  decision,  it  has  been  repeatedly 
followed  and  widely  extended,  while  often  in  extremely 
similar  cases  the  court  have  for  one  reason  or  another 
not  seen  fit  to  carry  out  their  rule  of  departure  from  the 
State  decisions.  Candor  must  surely  admit  that  the  re- 
sult has  not  yet  been  to  attain  certainty  of  the  law. 
/  One  other  case  must  be  cited,  the  effect  of  which  seems 
most  extraordinary,  though  probably  a  natural  outgrowth 
of  prior  decisions.  In  1855,  in  Pease  v.  Peck,^°  they  de- 
clined to  follow  the  courts  of  Michigan  as  to  what  consti- 
tuted the  statute  law  of  that  State.  The  laws  of  Michigan 
were  published  by  authority,  and  for  a  series  of  years  the 
authorized  publication  had  printed  the  statute  of  limita- 
tions with  a  proviso  in  favor  of  persons  beyond  seas. 
Later,  the  manuscript  law  was  found  and  did  not  contain 
that  proviso.  What  was  the  true  law  of  Michigan?  The 
United  States  Circuit  Court  had  held  the  published  law 
to  be  the  true  one;  but  by  the  time  this  case  reached  the 
Supreme  Court  on  err^,  the  Supreme  Court  of  the  State 
had  held  the  manuscript  law  to  be  the  actual  statute.  They 
decline  to  follow  this  and  intimate  that  they  will  not  re- 
verse a  decision  of  the  lower  court,  because  the  State  Su- 
preme Court  has  subsequently  decided  differently  from 
the  decision  of  the  lower  federal  tribunal. 

In  very  many  of  these  cases,  the  court  bore  special  em- 
phasis, when  arguing  their  duty  to  depart  from  the  State 
rulings,  upon  the  fact  that  the  decision  depended  on  ''gen- 

**6  How.  1    (1848).  "18  How.  595. 
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eral  principles  of  jurisprudence/'  Probably,  this  was  in 
reality  little  but  an  expression  of  their  feeling  of  the  need 
to  lay  down  some  reason  to  justify  a  departure  from  the 
ordinary  rule,  but  only  a  few  years  passed  by  before  theyi 
ceased  to  feel  any  such  need.  Custom  soon  made  such 
departures  easy  and  natural.  In  this  next  great  step, 
Taney  was  undoubtedly  the  leader  by  virtue  of  his  decis- 
ion in  Bowan  v.  Runnels,  and  curiously  enough  his  sup- 
port of  slavery  seems  to  have  had  a  part  in  pushing  him 
in  this  direction.  It  is  strange  that  the  two  great  leaders 
in  this  undermining  of  State  authority  should  have  been 
Story  and  Taney.  The  former  ranked  himself  with  the 
republican  or  democratic  party  in  his  early  days,  but  was 
dubbed  by  Jefferson  as  early  as  1810  as  a  ^*  pseudo-repub- 
lican. ^''^'^  And  Taney  in  all  his  active  career  classed  as  a 
democrat;  indeed,  he  was  beyond  question,  especially  in 
later  days,  as  the  slavery  issue  became  all-absorbing,  in 
close  accord  with  the  powers  which  guided  the  democratic 
party. 

I  shall  forbear  in  this  paper  to  enter  upon  the  decisions 
in  more  recent  years.  It  would  be  impossible  within  its 
limits.  They  are  so  conflicting,  so  full  of  distinctions,  that 
sound  principle  cannot  be  deduced  from  them,  and  one  has 
always  the  feeling  that  the  real  motive  directing  the  court 
is  the  determination  to  find  in  some  way  a  reason  for  de- 
ciding the  particular  case  as  the  chance  majority  may 
wish.  That  there  are  plenty  of  precedents  to  afford  sup- 
port to  the  majority  of  the  court  in  Kuhn  v.  Fairmont 
Coal  Co.  is  to  my  mind  clear,  but  it  would  have  been  just 
as  easy  to  enter  the  opposite  judgment  and  to  justify  it, 
even  under  some  of  the  few  decisions  cited  in  this  article. 
No  one  can  possibly  tell  in  advance  under  existing  circum- 
stances, whether  the  Supreme  Court  will  adhere  in  a  par- 
ticular case  to  the  precedents  for  following  the  State  rule 
or  will  pick  out  the  contrary  ones  and  follow  them. 

"  Letter  of  July  16.  1810,  to  General  Dearborn.     Writings  by  T.  J. 
Randolph,  Vol.  IV.,  p.  148. 
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The  results  of  the  doctrine  of  Swift  v.  Tyson  and  the 
other  departures  from  principle  we  have  been  considering, 
have  been  very  curious  and  were  hardly  foreseen  by  any 
one.  The  existence  of  two  rules  of  property  in  the  same 
jurisdiction,  the  one  holding  as  to  residents  and  the  other 
as  to  non-residents,  is  not  too  strongly  characterized,  when 
it  is  called  ''a  recurrence  to  barbarism/^  Ever  since 
Swift  V.  Tyson  was  decided  in  1842,  two  rules  upon  its 
subject-matter  have  prevailed  in  New  York,  for  that  State 
has  adhered  to  its  opinion  as  well  as  has  the  Supreme  Court 
of  the  United  States.  The  same  is  of  course  the  case  in  all 
the  instances  of  departure  from  the  State  rulings,  and  at 
this  hour  two  rules  exist  side  by  side  in  West  Virginia 
as  to  the  question  under  discussion  in  Kuhn  v.  Fairmont 
Coal  Co. 

As  is  often  the  case  with  unsound  principles,  this  one 
has  led  to  tricks  and  subterfuges.  Fraudulent  assign- 
ments have  been  made,  and  doubtless  still  are  made,  so  jas 
to  gain  the  right  to  sue  in  the  Federal  courts  and  secure 
a  recovery  under  its  rule,  in  reality  by  a  citizen  of  the 
State,  who  has  no  right  of  recovery  under  the  system  of 
his  home  jurisdiction.  Lawyers  must  often  study  deeply 
at  the  start  of  a  litigation  to  decide  in  which  forum  their 
best  chance  lies,  and  then  ingenious  plans^®  are  devised  to 
establish  the  right  to  rest  their  chance  on  that  color  which 
seems  most  likely  to  win.  But  it  is  needless  to  go  on. 
When  once  it  is  shown  that  two  rules  of  property  prevail 
side  by  side,  surely  no  more  is  wanted. 

One  other  unforeseen  consequence  must,  however,  be 
mentioned.    If  there  be  a  code  of  general  principles  of 

■••  See  my  prior  article,  pp.  482-84,  tried  again  in  the  U.  S.  courts.    In 

and    Farmington    v.    Pillsbury,    114  Stewart  v.  Lansing,  104  U.  S.  505, 

U.  S.  138,  and  Little  v.  Giles,  118  it    is    clear    that    no    such    human 

U.  S.  596,  for  some  of  the  devices  being    as    the    plaintiff   existed    on 

resorted  to.     In   Bucher  v.  R.  R..  earth.    His  name  was  Invented  and 

125  U.  S.  555,  the  plaintiff  brought  was  then  called  a  citizen  of  another 

suit    and    recovered    a    judgment.  State,  In  order  to  make  an  apparent 

Upon   a   new   trial   being   granted,  case  of  a  right  to  sue  in  the  U.  S. 

however,    he   took    a   non-suit   and  courts. 
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jurisprudence  floating  in  mid-air,  apart  from  any  author- 
ity to  enact  or  alter  them,  wky  should  their  elucidation  be 
confined  to  the  Supreme  Court  of  the  United  States?  It 
is  not  the  only  court,  which  is  called  upon  on  occasion  to 
decide  litigations  arising  in  another  forum,  and  the  method 
of  deciding  which  by  Marshall  has  been  shown.  When  an 
English  court  is  called  upon  to  decide  a  case  which  arose 
in  France  or  in  New  York,  it  does  precisely  what  Marshall 
did,  apply  the  lex  loci  contractus.  So  the  Supreme  Court 
of  the  United  States  itself  decides  questions  arising 
abroad.  But  our  State  courts,  too,  are  often  called  upon 
to  decide  cases  depending  entirely  upon  the  law  of  another 
State  of  our  Union.  How  shall  they  decide  them?  The 
** general  principles'^  sounded  too  attractive  apparently  to 
some  minds  to  be  left  entirely  to  one  court,  and  probably 
the  State  judges  felt  themselves  as  competent  as  any  other 
to  decide  upon  them;  so  they,  in  turn,  began  before  long  to 
refuse  to  follow  the  law  system  of  the  State  where  a  case 
arose,  and  to  decide  in  accordance  with  what  the  court  of  the 
forum  might  choose  to  think  general  principles. 

Here  is  another  element  of  grievous  confusion  and  un- 
certainty, directly  traceable  to  Story  and  Swift  v.  Tyson. 
The  earliest  of  these  cases  that  I  have  been  able  to  find^® 
is  Franklin  v.  Twogood,®^  decided  in  1868.  It  was,  like 
Swift  V.  Tyson,  a  suit  on  a  note,  which  had  been  made 
and  negotiated  in  Wisconsin,  and  it  was  admitted  that, 
under  the  decisions  in  that  State,  a  perfect  title  free  from 

^•It  is  extremely  difficult  to  find  Hutchinson  on  Carriers,  3d  Edition, 

the  cases  upon  this  branch  of  law.  1906.   Sec.   206;    Wharton's  Conflict 

They  seem  to  be  digested,  even  In  of  Laws,   3d    Edition,   by   Geo.    H. 

the  same   digest,   under   numerous  Parmele,  pp.  W7-51,  1106-07;    Gray 

heads,    and    evidently    the    writers  on  the  Nature  and  Sources  of  the 

were   (naturally  enough)   at  a  loss  Law,  Sees.  535-44.    I  presume  there 

where  to  put  them.     Nor   have   I  must  be  far  more  cases  than  I  have 

been   able   to   find   many   of   them  found,  but  have  not  felt  It  necessary 

gathered  together  in  any  text-book,  to  go  further,  as  the  purpose  of  this 

though  a  short  space  is  devoted  to  article  Is  fulfilled  by  showing  that 

their    consideration    in    Wheeler's  the  rule  has  been  adopted  In  some 

Modem    Law    of    Carriers    (1890),  States  and  urged  in  others. 
Chapter  8,   pp.  200,  201;   Rorer  on         **25   la.    520. 
Interstate  Law,  2d  Edition,  121, 122; 
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the  equities  had  been  vested  in  the  plaintiff  by  the  acts  of 
the  parties.  But  the  Supreme  Court  of  Iowa  holds  that 
the  rule  of  the  common  law  as  interpreted  in  Iowa,  is  dif- 
ferent, and  that  they  cannot  be  controlled  by  the  Wiscon- 
sin decisions.  The  law  merchant  and  the  common  law,^^ 
they  say,  must  be  conceded  to  be  the  same  in  both  States, 
and  the  only  point  is  that  the  courts  of  the  two  States  in- 
terpret it  differently.  We  must  decide  for  ourselves,  they 
conclude,  and  then  they  decide  the  case  in  accordance  with 
the  Iowa  rule  and  against  the  lex  loci  contractus.  The 
decision  seems  to  have  created  some  surprise,  and  a  re- 
argument  was  had,  but  the  court  adhered  to  its  ruling,  and 
filed  a  second  opinion  in  which  Swift  v.  Tyson  is  cited 
among  other  cases. 

The  next  case  in  point  of  time  that  I  have  been  able  to 
find  was  decided  in  Illinois  in  1874,^^  but  the  new  doctrine 
received  no  countenance.  The  case  grew  out  of  the  loss 
of  goods  shipped  by  railroad  in  Wisconsin,  ujider  circum- 
stances which  constituted  a  defense  by  the  decisions  in 
Wisconsin,  where  the  contract  was  made  and  was  to  be 
executed,  but  no  defense  by  those  of  Illinois,  where  the 
suit  was  brought.  The  Illinois  court,  however,  did  not 
decide  by  the  law  of  the  forum,  or  in  accordance  with  any 
supposed  general  principles,  but  applied  the  law  as  laid 
down  by  the  Wisconsin  courts.  **The  question,"  they 
say,  ''is  not  what  is  the  common  law  of  England  or  of  this 
State,  but  what  is  the  common  law,  in  this  respect,  of  Wis- 
consin!" To  this  rule  the  Illinois  courts  seem  to  have 
consistently  held,  the  latest  case  being  Coats  v.  Chic.  &c. 
E.  W.  Co.,«3  decided  in  1909. 

"  It  is  strange  that  the  common  States.    Each  one  adopted  only  such 

law  can  be  supposed  to  be  the  same  parts  of  the  English  common  law  as 

in  the  different  States,  but  this  idea  it  chose,  and   the  common  law  of 

runs  through  many  of  these  cases,  each  colony  was  different  from  that 

It  seems  that  the  writers  must  have  of  every  other  at  any  particular  time 

had  in  mind  the  old  English  com-  during  the  colonial  period,  as  well 

mon    law    (it   might   be   asked,   of  ^  as  today. 

what    date?),   but   that   law   never  *°  Milwaukee  R.  Co.  v.  Smith,  74 

had  the  slightesf  authority  per  «e,  111.  197. 

nor  was  it  ever  in  force  in  its  en-  •*  239  111.  154. 
tlrety,  in  any  one  of  the  colonies  or 
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In  New  York,  in  1880,  in  Faulkner  v.  Hart,  ®*  the  general 
principles  doctrine  was  distinctly  applied.  That  was  a 
suit  against  a  common  carrier  growing  out  of  the  destruc- 
tion by  fire  of  goods  shipped  in  New  York  for  Boston, 
where  they  arrived  late  one  evening  and  were  stored  by 
the  carrier  in  its  own  warehouse,  but  burned  that  same 
night.  Under  the  Massachusetts  decisions,  the  liability 
was  that  of  a  warehouseman  only,  and  hence  under  the 
facts  of  the  case,  there  was  no  actual  liability.  Under  the 
New  York  decisions,  on  the  contrary,  the  carrier  remains 
liable  until  actual  delivery  to  the  consignee,  and  his  lia- 
bility was  complete.  The  case  was  clearly  one  to  be  de- 
cided ordinarily  by  the  Massachusetts  law,  but  it  was  ruled 
the  other  way  on  the  ground  that  it  depended  on  a  ques- 
tion of  general  commercial  law.  Swift  v.  Tyson  and  thef 
other  federal  decisions  were  cited  and  the  opinion  based 
upon  them. 

In  Georgia,  again,  in  1886,  in  Krogg  v.  R.  Co.,**^  the  gen- 
eral principles  doctrine  was  applied  in  a  case  depending 
on  the  common  law.  The  case  was  a  negligence  one,  grow- 
ing out  of  an  accident  in  Alabama,  and  turned  on  the  ques- 
tion of  fellow-servant  or  not.  The  court  was  urged  to  fol- 
low the  Alabama  decisions,  but  did  not  think  them  clear, 
and  declined  to  follow  them  anyhow,  on  the  ground  that 
the  question  was  one  of  common  law.  '*As  to  what  is  the 
common  law  on  this  subject,''  the  opinion  tells  us,  **this 
court  is  not  only  competent  to  decide,  although  the  accident 
happened  in  Alabama,  but  it  is  its  duty  to  decide,  the  com- 
mon law  being  the  same  in  both  jurisdictions."  To  much 
the  same  effect,  also,  is  the  case  of  Atlanta  &  W.  P.  R.  Co. 
V.  Broome,®*  decided  in  1907.  It  is  placed  on  two  grounds, 
however.  Coal  had  been  shipped  in  Tennessee  and  Ala- 
bama under  bills  of  lading  which  relieved  the  defendants 
from  liability  for  a  shortage  that  occurred,  and  these  stip- 
ulations were  perfectly  valid  in  those  States.    The  law  of 

•*82  N.  Y.  413.  «77  Ga.  202.  ••  3  Ga.  641. 
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Georgia  is,  however,  otherwise,  and  the  court  holds  that  they 
will  not  enforce  the  foreign  law,  because  clauses  to  release 
common  carriers  from  their  negligence  were  against  the 
public  policy  of  Georgia.  **  Contracts  which  contravene 
the  policy  of  our  law,^'  say  the  Court,  *' though  valid  at 
the  place  where  made,  will  not  be  enforced  by  the  courts 
of  this  State.  .  .  .  Especially  is  this  true  when  the 
conflict  arises  not  by  reason  of  a  statute  of  the  sister  State, 
but  by  reason  of  the  fact  that  the  courts  of  that  State  have 
construed  the  common  law  differently  from  what  our 
courts  have  construed  it  to  be.'' 

In  North  Dakota,  too,  in  1909,  in  Hanson  v.  Great  North- 
ern E.  Co.,®*^  a  question  was  presented,  very  similar  to  that 
in  the  last  mentioned  one,  but  there  did  not  appear  to  be 
any  decisions  upon  the  question  in  the  place  of  contract. 
The  court  holds  the  carrier's  attempt  to  limit  its  liability 
void  *^both  at  common  law  and  under  the  established  rule 
of  public  policy  of  this  State." 

The  cases  heretofore  examined  include  the  only  ones  I 
know  of  actually  following  Story's  rule,  but  they  show  that 
it  has  been  adopted  in  Iowa,  New  York  and  Georgia,  and 
there  is  at  least  an  indication  of  its  adoption  in  North  Da- 
kota. It  has  been  already  shown  that  it  was  rejected  in 
Illinois,  and  in  three  other  cases  in  three  different  States 
the  Court  was  urged  to  adopt  it,  but  happily  declined.  I 
refer  to  Bridger  v.  R.  Co.®®  and  McMaster  v.  E.  Co.,®^  both 
in  1887,  and  to  Forepaugh  v.  E.  Co.,^**  in  1889.  In  the 
last  named  case  the  Court  was  most  strenuously  pressed 
by  leading  counsel  to  make  this  new  departure,  but  the 
contention  met  with  little  favor.  **It  is  time  to  say  plain- 
ly," writes  Judge  Mitchell, 

"that  it  (the  doctrine  of  a  general  commercial  law)  rests  upon  an  entirely 
inadmissible  and  unten£ll)le  basis.  There  is  no  such  thing  as  a  general 
commercial,  or  general  common,  law,  separate  from,  and  irrespective  of  a 
particular  state  or  government,  whose  authority  makes  it  law.  .  .  . 
There  must  be  a  state  or  government  of  which  every  law  can  be  predicated, 

«121  N.  W.  78.  •'65  Miss.  264. 

"27  S.  C.  456.  '•128  Pa.  St.  217. 
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and  to  whose  authority  it  owes  its  existence  as  law.  Without  such  sanc- 
tion, it  is  not  law  at  all.  .  .  .  Such  sanction  It  is  the  prerogative  of  the 
courts  of  each  state  itself  to  declare." 

That  the  adoption  of  this  new  rule  by  the  States  was  a 
most  natural  result  of  its  creation  by  the  United  States 
Courts  cannot  be  doubted,  and  it  is  equally  clear  that,  up 
to  this  time  at  least,  its  existence  in  the  federal  courts  and 
now  in  those  of  some  of  our  States  has  resulted  in  little 
else  than  uncertainty  of  the  law  and  some  chicanery. 

What  is  the  cure  for  all  this?  Prof.  Schofield  thinks  he 
has  found  one.  It  is  that  the  United  States  Supreme 
Court,  after  it  has  rendered  a  decision  on  State  law  differ- 
ing from  that  of  the  State  courts  (as  in  Kuhn  v.  Fairmont 
Coal  Co.),  shall  assume  appellate  jurisdiction  of  and  re- 
verse all  State  cases  adhering  to  their  own  interpretation 
of  their  own  statutes,  common  law,  or  other  part  of  their 
system,  and  thus  force  the  State  courts  to  follow  the  federal 
ruling.  That  the  Supreme  Court  in  our  system  have  the 
power  to  do  this,  if  they  choose,  is  probably  true,  for  im- 
peachment is  the  veriest  scarecrow,  but  such  a  step  would 
certainly  be  judicial  revolution  and  woxdd  be  in  the  teeth 
of  a  thousand  cases  which  have  been  incontinently  dis- 
missed for  the  reason  that  the  record  failed  to  show  any 
federal  question  involved.  Pen.  E.  Co.  v.  Baugh,*^^  seems 
to  be  an  express  decision  against  any  such  claim  of  right, 
and  the  hosts  of  cases  dismissed  for  want  of  showing  any 
federal  question  on  the  record,  are  only  less  so;  see  also 
Delmas  v.  Insurance  Co.,*^^  decided  in  1871. 

But  suppose  the  Supreme  Court  should  thus  set  up  the 
red  flag  of  revolution,  would  the  medicine  work  a  cure? 
It  is  not  at  all  clear  how  it  would  lessen  the  confusion  re- 
sulting from  the  adoption  by  the  State  courts  of  the  gen- 
eral principles  doctrine,^^  but  let  us  confine  ourselves  to  its 

"191  U.  S.  477  (1903).  way  in  which  the  doctrine  can  be 

"^14   WalL   661.  brought    to    an    end    in    the    State 

"Possibly,   the   very   recent   case  courts.     It  was  a  writ  of  error  to 

of  LouisvlHe  St  Nashville  R.  R.  v.  the  Court  of  Appeals  of  Kentucky 

Melton,  218  U.  S.  36,  points  out  a  in  a  negligence  suit  growing  out  of 
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results  on  the  federal  system.  To  say  nothing  of  the  ill 
effect  of  snch  a  step  on  the  court  itself  and  in  further 
raising  hopes  in  every  case  that  they  might  once  more  cut 
loose  from  principle  and  decide  in  the  teeth  of  plain  lan- 
guage, the  very  designer  of  this  new  panacea  admits  that 
the  disease  might  well  not  even  be  relieved.  For  he  sees— 
and  even  asserts,  apparently  so  as  to  avoid  curtailing  too  far 
'Hhe  independence  of  the  States^'— that  the  State  legis- 
latures may  in  such  cases  at  once  pass  an  act  to  abrogate 
in  turn  the  principle  established  by  the  Federal  courts. 
''The  constitution, '^  he  writes,  ''secures  to  the  legislatures 
of  the  several  States  complete  and  perfect  freedom  to  leg- 
islate any  federal  rule  of  judge-made  State  law  out  of  their 
States,  and  to  legislate  in  the  opposing  rule  of  judge-made 
State  law  declared  or  made  by  the  State  court.  "^* 

Confusion  worse  confounded!  One  rule  to  exist  in  a 
State  under  the  interpretation  of  its  own  courts,  another 
under  that  of  the  Federal  courts,  and  then  a  third  rule  to 
be  brought  in  under  a  State  statute  discarding  the  federal 


an  injury  to  an  employe  suffered 
in  Indiana.  The  plaintiff  had  rest- 
ed his  case  on  an  Indiana'  statute 
regulating  the  liability  of  .railroads 
for  injuries  to  employes,  and  it  was 
asserted  that  the  Kentucky  court 
had  interpreted  the  Indiana  statute 
in  a  way  different  from  the  decisions 
thereon  in  Indiana.  This  was 
claimed  to  be  a  violation  of  the 
*'full  faith  and  credit"  clause  of  the 
U.  S.  Constitution.  The  Supreme 
Court  decided  that  this  Federal 
question  had  not  been  properly 
raised  on  the  record  of  the  particu- 
lar case,  but  all  the  discussion 
seems  to  assume  that,  if  it  had  been, 
the  case  would  have  been  reversed — 
i.  e.  that  the  decisions  in  the  States 
as  to  the  meaning  of  their  statutes 
(and  presumably  as  to  their  com- 
mon law)  are  within  the  protection 
of  the  full  faith  and  credit  clause, 
and  must  be  enforced  in  other 
States  exactly  as  they  would  be  in 
the  State  where  rendered.  It  would 
he  a  most  curious  result,  if  the  Su- 


preme Court,  a  half  century  and 
more  after  it  itself  evolved  the  gen- 
eral principles,  should  now  become 
the  means  of  thus  limiting  their 
application. 

'*I  quote  these  words,  as  they 
seem  conclusive  of  their  author's 
opinion  upon  that  point.  Yet  the 
very  next  sentence  of  Prof.  Scho- 
field  asks,  What  is  the  use  of  the 
Uniform  Negotiable  Instruments 
Law,  "if  we  have  no  constitutional 
means  of  securing  a  uniform  judi- 
cial interpretation  of  it?"  I  think 
it  is  clear  that  we  have  none,  and 
the  language  quoted  in  the  text 
seems  to  demonstrate  that  such  is 
Prof.  Schofield's  opinion.  The  use 
of  the  various  Uniform  Acts  is  pre- 
sumably to  approximate  uniformity 
on  certain  subjects  as  nearly  as  may 
be,  but  it  cannot  be  attained  under 
the  system  we  inherited  from  our 
fathers.  When  material  differences 
of  interpretation  arise  under  one  of 
the  Uniform  Acts,  the  State  Legis- 
latures can  be  again  called  upon. 
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interpretation.  And  this  later  State  statute  to  be  again 
subject  to  interpretation— what  Benton  called  ''the  legis- 
lative powet  improper ''—by  the  same  two  sets  of  courts, 
very  likely  resulting  in  attributing  to  it  quite  different 
meanings  and  thus  calling  for  a  second  or  several  State 
statutes,  before  the  matter  is  finally  settled.  And  to  all 
this  must  be  added  the  questions  which  would  arise  as  to 
what  cases,  in  point  of  date  of  origin,  the  State  statute 
would  apply  to.  It  is  to  be  presumed,  under  the  well- 
known  federal  rule,  that  it  would  only  apply  to  those  arising 
after  its  date.  It  must  be  left  to  others  to  decide  how 
many  rules  of  property  might  then  exist  side  by  side. 

Probably  the  United  States  Supreme  Court  may  be 
trusted  not  to  lend  countenance  to  any  such  far-fetched 
design.  In  that  case.  Prof.  Schofield  would  have  Congress 
enlarge  the  court's  appellate  jurisdiction  over  the  State 
courts,  ''enabling  it  to  give  practical  effect  to  Article  VI 
of  the  constitution,  and  to  the  privileges  and  immunities 
clause  and  equal  protection  of  the  laws  clause  as  applied 
to  the  conflicting  judge-made  laws  of  State  and  Federal 
courts." 

Leaving  out  of  view  for  the  moment  all  question  as  to 
the  constitutionality  of  such  a  law,  is  it  not  at  least  gravely 
doubtful  whether  Congress  would  pass  it?  Many  an  M. 
C.  is  guided  by  what  some  think  a  narrow  spirit  and  pre- 
fers to  have  his  State  regulate  affairs  for  its  citizens,  and 
it  does  not  seem  likely  that  majorities  could  be  secured 
for  a  proposal  which  would  at  one  swoop  imperialize  our 
whole  judicial  system.  There  would  from  that  day  be  not 
one  single  State  Supreme  Court  left.  All  questions  of  the 
devolution  of  property  and  every  other  question  that  can 
arise  would  be  reserved  for  the  United  States  Supreme 
Court. 

The  difficulties  in  the  way  of  this  very  revolutionary  pro- 
posal are  then  immense.  So  are  undoubtedly  the  difficul- 
ties in  finding  any  other  cure  for  the  lamentable  confusion. 
Swift  V.  Tyson,  and  some  other  excrescences  have  probably 
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stood  too  long  to  be  overruled,  but  the  worst  of  the  two- 
rules-of-property  result  has  flowed  from  the  later  cases 
always  and  even  still  today  most  grudgingly  accepted  by  the 
court  iself — as  shown  by  the  incessant  dissents  almostalways 
accompanying  the  judgments  for  now  over  half  a  century. 
These  later  cases,  too,  are  very  conflicting,  so  that  it  would 
be  easy  in  any  case  to  find  precedents  and  reasons  for  fol- 
lowing the  rule  of  law  established  by  the  only  set  of  tribu- 
nals which  can  possibly  be  familiar  with  all  the  local  cus- 
toms and  general  considerations  of  the  environment,  to 
use  the  cant  term  of  the  day. 

If,  then,  the  strictly  general  commercial  law  doctrine  of 
Swift  vs.  Tyson  has  stood  too  long  to  be  now  overruled, 
and  if  possibly  some  portion  of  the  cognate  general  princi- 
ples doctrine  must  also  for  the  present  remain  to  disfigure 
our  jurisprudence,  it  is  at  least  easy  for  the  court  itself  to 
cease  deciding  cases  under  State  statutes  or  under  deeds 
and  other  muniments  of  title  in  the  States  in  a  way  differ- 
ent from  that  which  the  State  courts  hold.  Kuhn  vs.  Fair- 
mont Coal  Co.  itself  could  very  easily  have  been  decided 
the  other  way.  It  involved  for  instance  a  question  of  land 
law,  and  land-law  cases  are  the  Very  ones  in  which  the 
court  has  been  especially  slow  to  decide  otherwise  than 
does  the  State  tribunal.  If  the  majority  of  the  court,  how- 
ever, will  not  today  proceed  thus  to  limit  the  effect  of  their 
unfortunate  decisions,  if  they  will  still  adhere  to  the  rules 
which  have  let  in  this  chaos,  is  not  the  only  course  open  to 
the  opponents  of  these  decisions  to  keep  on  dissenting  and 
protesting  in  the  hope  that  new  blood  on  the  bench  may 
yet  some  day  see  that  the  true  course  is  to  follow  the  State 
courts  and  thus  at  once  largely  rid  our  system  of  the  horrid 
and  disgraceful  confusion  which  has  grown  up? 

Possibly,  too,  the  fact  that  Kuhn  v.  Fairmont  Coal  Co. 
was  decided  only  by  a  majority  of  one  is  a  hopeful  sign 
that  the  court  may  even  now  be  returning  to  some  extent 
to  the  earlier  rule  of  our  great  chief -justice.  Numbers  of 
cases  could  be  found  some  twenty  or  thirty  years  earlier 
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in  wMch  almost  unanimous  judgments  were  rendered  in 
such  cases,  and  the  result  in  the  recent  case  is  at  least  a 
hopeful  sign  of  the  times.  It  would  probably  be  conceded 
by  supporters  of  the  decision  that  the  soundness  of  a  rule 
is  to  be  doubted,  when,  sixty-two  years  after  the  first  like 
decision  was  made  in  Eowan  ^.  Runnels,  the  principle  in- 
volved has  gained  so  little  recognition  as  to  be  barely  able 
to  secure  a  majority  of  the  court  today,  and  that  in  a 
case  where  the  almost  universal  opinion  seems  to  be  that 
the  decision  in  the  State  court  was  wrong,  as  measured 
by  the  overwhelming  preponderance  of  Anglo-Saxon  juris- 
pmdence. 

PmLADBLBSUL.  WiLLIAM    M.    MbIGS. 
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THE  CAREER  OF  A  COUNTRY  LAWYER. 
Abraham  Lincoln. 

{Continued  from  November^December), 

The  Springfield  law  office  has  been  described  many 
times.  In  the  reminiscences  of  the  late  J.  B.  Bennett, 
of  Cincinnati,  published  in  Bough  Notes,^^  appears  this 
description  of  the  man  in  his  office : 

"At  the  top  of  the  stairway  you  directly  entered  a  long  room,  desti- 
tute of  every  honest  claim  to  be  titled  an  office.  It  was  a  low,  black 
schooner  sort  of  an  affair — dusty,  dingy  and  destitute  of  ornament, 
unless  the  lawyer's  old  rusty  stove,  like  the  one-horse  shay,  ready  to 
collapse,  might  be  so  construed.  The  front  part  of  the  room,  while 
absolutely  barreti,  was  nevertheless  impressibly  full  of  emptiness.  At 
the  back  part  was  a  large  pine  table.  On  this  table  were  a  few  law 
books,  scattered  in  appropriate  disorder.  Towards  the  end  of  the  table, 
uncommonly  tall,  stood  a  giant  man  intently  reading  a  law  book, 
impressing  the  spectator  with  the  idea  that  the  man  was  either  too  tall 
for  the  room  or  that  the  ceiling  was  too  low  for  the  man  The  book 
he  was  reading  was  slightly  inclined  se  as  to  catch  the  faint  rays  of  light 
on  the  pages  from  a  rear  window.  The  shade  and  background  of  the 
whole  with  the  sombre  hue  of  the  reader,  made  a  very  dark  picture,  and 
the  man  stood  like  a  silhouette  excepting  a  momentary  flash  of  the  eye 
which  he  gave  to  the  intruder  and  then  continued  his  reading.  That 
glance  of  the  eye  was  the  only  recognition  or  sign  of  life." 

Mr.  Arnold'^  describes  the  man  thus: 

"Lincoln  was  six  feet  four  inches  in  height  and  would  be  instantly 
recognized  as  belonging  to  that  type  of  tall,  large-boned  men,  produced 
in  the  northern  part  of  the  Mississippi  Valley,  and  exhibiting  its  peculiar 
characteristics  in  the  most  marked  degree  in  Tennessee,  Kentucky  and 
Illinois.  In  any  court  room  in  the  United  States  he  would  instantly 
have  been  picked  out  as  a  western  man.  His  stature,  figure,  dress, 
manner,  voice  and  accent,  indicated  that  he  was  of  the  northwest.  In 
manner  he  was  always  cordial  and  frank,  and  although  not  without  dig- 
nity, he  made  every  person  feel  quite  at  his  ease.  I  think  the  first 
impression  a  stranger  would   get  of  him,   whether   in   conversation   or 

"  Vol.  41,  p.  78.  Ago,"  in  Fergus*  Historical  Series, 

"  Isaac  N.  Arnold,  "Reminiscences      p.   146. 
of   the   Illinois   Bar,   Forty   Years 
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by  hearing  him  speak,  was,  that  this  is  a  kind,  frcmk,  sincere,  genuine 
man;  of  trans];)arent  truthfulness  and  integrity;  and  before  Lincoln  had 
uttered  many  words,  he  would  be  impressed  with  his  clear  good  sense, 
his  remarkably  simple,  homely  wit  and  humor." 

Mr.  S.  Wesley  Martin,  now  living  in  California,  in  a 
recent  address,  has  described  Lincoln's  manner  and  looks: 

"He  was  a  convincing  speaker.  He  used  no  gestures,  except  occa- 
sionally he  would  extend  his  long  right  arm  and  point  with  his  index 
finger  at  the  people  in  a  way  that  seemed  to  say,  'Don't  you  see!' 

*1  shall  never  forget  how  Lincoln  was  dressed.  His  coat  was  of  black, 
glossy  alpaca.  It  seemed  to  be  several  inches  too  short  for  him,  and 
he  buttoned  the  lowest  button  so  that  the  upper  part  of  the  coat  spread 
outward  as  if  to  make  room  for  something  to  be  tucked  in  at  the  sides. 
The  hat  was  a  tall  stove  pipe  and  had  evidently  seen  many  better 
days.  ...  It  looked  as  if  a  calf  might  have  gone  over  it  with  its 
wet  tongue." 

When  he  appeared  on  the  platform  or  in  the  parlor  he 
showed  his  respect  for  his  audience  or  his  associates  by 
dressing  properly  and  in  a  way  that  would  have  been 
wholly  incompatible  with  the  dust  or  mire  of  the  prairie 
roads. 

Lincoln's  reputation  as  a  lawyer  was  made  between  1840 
and  1854.  From  traveling  the  Eighth  Circuit  and  the 
counties  adjoining  he  extended  his  practice  into  every  part 
of  the  state  imtil,  with  the  added  fame  which  his  debates 
with  Douglas  in  1858  brought  him,  there  were  many  points 
in  Illinois  where  in  every  important  case  it  was  consid- 
ered necessary  to  engage  the  services  of  Mr.  Lincoln.  One 
cannot  overestimate  the  value  of  this  hard  life  on  the  cir- 
cuit, both  as  discipline  developing  the  man's  powers  and 
as  an  avenue  toward  that  extraordinary  personal  acquaint- 
ance which  meant  so  much  to  him  in  his  political  struggles 
later  on. 

The  Supreme  Court  was  in  session  only  a  few  days  in 
the  year,  and  the  circuit  court  at  Springfield  sat  for  only 
a  few  weeks.  Instead  of  spending  the  rest  of  his  time  at 
farming  as  many  another  lawyer  did,  he  faithfully  **rode 
the  circuit"  by  stage  and  on  horseback  until  he  could 
afford  a  buggy,  visiting  at  almost  every  term  of  court  the 
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towns  in  the  Eighth  Circuit,^*  which  at  that  time  included 
Springfield,  Pekin,  Bloomington,  Decatur,  Taylorville,  Mt. 
Pulaski,  Metamora,  Clinton,  Monticello,  Urbana,  Danville, 
Shelbyville,  Livingston,  and  Paris.  The  courts  in  the 
fourteen  counties  commenced  in  September  and  continued 
until  midsummer,  sitting  in  each  town  from  two  days  to 
a  week.  Besides  these  court  towns  in  the  Eighth  Circuit, 
whither  he  followed  Judge  Treat  and  Judge  Davis,  he 
tried  cases  more  or  less  regularly  in  almost  as  many  ad- 
joining towns. 

This  life  on  the  circuit,  hard  as  it  was,  with  judge, 
lawyers,  witnesses,  hangers-on,  and  even  prisoners,  trav- 
eling and  eating  and  sleeping  together,  the  food  unspeak- 
able, and  rest  for  nights  unknown,  must,  nevertheless,  have 
had  its  compensating  joys.  That  was  no  ordinary  com- 
pany. Not  unlike  was  it  to  the  pilgrimage  to  Canterbury. 
There  was  David  Davis,  the  companionable  judge  who 
knew  the  law  and  who  loved  a  laugh.  And  there  were 
Logan,  the  scholarly,  and  Stuart,  the  shrewd  and  kindly; 
Swett,  the  clever;  and  Browning,  the  handsome;  and 
Lamon,  the  amusing;  and  Weldon  and  Gridley  and  Parks 
and  Harmon  and  Ficklin  and  Linder  and  Whitney  and 
Oliver  L.  Davis,  and  the  best  beloved  Abraham  Lincoln. 
Some  of  them  traveled  to  only  two  or  three  counties,  but 
Davis  and  Lincoln  went  the  whole  circuit,  Davis  because 
he  had  to,  and  Lincoln  because  he  loved  it. 

''I  well  recollect",  says  Henry  C.  Whitney,  *'a  term 
of  court  at  Urbana,  where  a  prisoner  on  trial  for  perjury, 
used  to  spend  his  evenings  with  us  in  the  judge's  room,  and 
a  term  at  Danville  where  a  prisoner  on  trial  for  larceny  not 
only  spent  his  evenings  in  our  room,  but  had  his  meals 
with  us  and  took  walks  in  our  immediate  company.'' 

Leonard  Swett  says:  *'I  rode  the  eighth  judicial  cir- 
cuit with  Lincoln  for  eleven  years,  and  in  the  allotment 
between  him  and  the  large  Judge  Davis  in  the  scanty  pro- 

"The  8th  circuit  included  the  Macon,  Champaign,  Vermilion,  Ed- 
counties  of  Sangamon,  Tazewell,  gar,  Logan,  Christian,  Shelby  and 
Woodford.    McLean,    Dewitt,    Piatt,      Moultrie. 
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vision  of  these  times,  as  a  rule  I  slept  with  him. .  Beds 
were  always  too  short,  coffee  in  the  morning  burned  or 
otherwise  bad,  food  often  indifferent,  roads  simply  trails, 
streams  without  bridges  and  often  swollen,  and  had  to 
be  swam,  sloughs  often  muddy  and  almost  impassable,  and 
we  had  to  help  the  horses  when  the  wagon  mired  down, 
with  fence  rails  for  pries." 

Naturally  the  business  of  a  court  that  sat  for  only  a  few 
days  and  then  adjourned  for  six  months  had  to  be  crowded 
through  in  such  a  way  as  to  afford  scant  opportunity  for 
preparation.  Thus  the  rule  of  the  Macon  circuit  court 
(1840)  reads:  ^'All  issues  are  required  to  be  made  up 
on  call  of  the  cause  for  trial. '^ 

And  so  Judge  Davis  had  little  patience  with  technicali- 
ties. **He  kept  the  lawyers  down  to  the  merits,"  Whit- 
ney relates.  **  *It  appears  to  me,'  Swett  once  commenced, 
in  an  argument  on  demurrer.  *I  don't  care  how  it  ap- 
pears to  you,'  was  the  judge's  tart  response,  *Hand  up 
your  authorities,  if  you  have  any.'  " 

The  lawyers  were  wont  to  follow  the  court  from  county 
to  county,  often  without  employment  except  what  they 
picked  up  on  arrival.  Sometimes  the  harvest  of  cases 
would  not  pay  the  cost  of  the  journey,  and  again,  after  a 
lawyer's  reputation  as  a  case  winner  had  become  estab- 
lished, the  business  would  be  all  that  could  be  desired. 

The  trip  to  Tazewell  county,  as  shown  by  the  docket,  cost 
$21.25.  To  extend  it  to  Decatur  and  Danville  and  Paris, 
made  the  expense  one  which  a  less  successful  lawyer  could 
not  have  afforded.  The  business  that  came  to  Lincoln  on 
such  a  trip  must  sometimes  have  been  disheartening.  His 
first  case  at  Decatur  is  People  v.  Adkin,  in  which  the  de- 
fendant, charged  with  larceny,  having  pleaded  his  inability 
to  employ  counsel,  Judge  Treat  appointed  Lincoln  to  de- 
fend. The  trial,  with  Lincoln's  kinsman,  Hanks,  on  the 
jury,  resulted  in  an  acquittal.  The  only  case  at  one  term 
at  Danville  was  Murphenheim  v.  Scott  (1850),  where  the 
jury  disagreed  and  the  parties  re- submitted  the  case  and 
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by  agreement  suffered  a  verdict  to  be  entered  of  $7.50,  each 
party  to  pay  half  the  costs — a  commendable  settlement 
no  doubt,  but  a  meager  feast  to  set  before  a  lawyer  who 
had  traveled  over  a  hundred  miles  across  the  prairie. 

At  the  fall  term,  1852,  at  Danville,  Lincoln's  entire  cal- 
endar consisted  of  three  small  cases,  a  criminal  appeal 
from  a  justice  of  the  peace,  a  verdict  in  his  client's  favor 
for  one  hundred  dollars,  and  a  judgment  by  default  on  a 
note.  At  Paris,  in  the  adjoining  county  the  next  week, 
his  appearance  is  entered  in  nineteen  cases,  which,  for  a 
term  of  less  than  a  week  held  one  hundred  fifty  miles  from 
home,  is  no  mean  showing. 

One  feature  of  Judge  Davis'  itinerant  court  was  Ids 
'^night  sessions".  The  lawyers  drawn  to  the  town  by  the 
advent  of  the  court,  would  find  time  hanging  hea\'y  on 
their  hands  and  at  the  afternoon  adjournment,  would  be 
notified  to  return  after  supper.  This  would  bring  together 
the  best  of  the  story  tellers  and  the  most  entertaining  of 
the  talkers.  Sometimes,  to  keep  up  the  form  of  court  pro- 
ceedings and  thus  justify  the  so-called  night  sessions  a 
mock  trial  would  be  put  through  which  would  give  the  law- 
yers who  loved  a  practical  joke  the  opportunity  to  get  even 
with  one  another.  It  was  at  one  of  these  sessions  that 
Judge  Oliver  L.  Davis  tried  Abraham  Lincoln,  on  the  crim- 
inal side  of  the  court,  for  impoverishing  the  bar  and  his 
own  household  by  charging  unreasonably  low  fees  and 
defending  poor  clients  without  pay.  Tradition  tells  us 
that  the  judge  let  Lincoln  off  on  what  would  now  be  called 
a  suspended  sentence  but  with  a  severe  reprimand. 

**At  these  meetings",  says  ** Uncle"  Felix  Eyan,  of  Lin- 
coln, J!I.,  **The  lawyers  would  come  to  the  court  room 
and  have  fun  together  until  the  night  was  nearly  gone. 
Many  of  the  stories  would  be  told  by  Mr.  Lincoln.  Judge 
Davis  would  sit  there  and  pretend  to  read  his  docket  until 
Lincoln  would  get  him  interested.  I  recall  how  Judge 
Davis '  fat  sides  would  shake  with  laughter  as  he  said : 
"^Well,  wfeU,  Mr.  Lincoln,  what  next?'  " 

Squire  J.  T.  Eudolph,  of  Lincoln,  remembers  when  Judge 
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Davis  would  call  them  all  together  as  if  to  try  cases,  and 
the  people  of  the  town  (Mt.  Pulaski)  would  crowd  in  to 
enjoy  an  evening's  entertainment  as  provided  by  the  law- 
yers. Ward  H.  Lamon,  Lincoln's  Danville  associate  in 
the  practice,  was  a  good  singer  and  would  mount  the  big 
walnut  table  and  sing  and  dance  to  the  delight  of  every 
one. 

When  the  night  sessions  were  not  held,  the  bar  would 
gather  at  the  tavern,  and,  doubtless,  to  forget  the  miserj' 
of  crowded  beds  and  unspeakable  meals,  would  keep  the 
talk  going  all  night  long. 

One  of  these  taverns  advertised,  **  Entertainment  for 
Man  and  Beast",  and  like  many  of  the  rest  discriminated 
in  favor  of  the  beast.  Here,  decent  and  vulgar  men 
mingled  in  admired  confusion.  Money  was  won  and  lost 
at  cards  and  stories  hopelessly  coarse  had  no  less  currency 
than  those  did  whose  wit  and  humor  have  made  them  im- 
mortal. To  the  promiscuous  character  of  these  gather- 
ings is  due  no  doubt  the  fact  that  a  half-century  later  many 
stories  are  attributed  to  the  civilized  men  of  the  company 
which  never  reached  their  ears. 

It  was  during  this  period  that  an  incident  occurred  of 
which  Judge  Blodgett,  for  many  years  United  States 
judge,  is  said  to  have  told.  It  had  rained  for  days,  and 
when  the  company  of  circuit  riders  came  to  a  swollen 
stream,  which  seemed  to  be  miles  wide,  Lincoln  was  the 
only  one  who  knew  the  country  yrell  enough  to  act  as  guide. 
He  saw  his  opportunity  and  agreed  to  conduct  the  party 
across  if  they  would  do  exactly  as  he  required.  The 
pledge  was  given  and  every  lawyer  was  compelled  to  strip, 
tie  his  clothes  in  a  bundle,  and,  mounting  his  horse,  follow 
the  leader.  This  grotesque,  naked  company,  including  the 
cherubic  figure  of  David  Davis,  and  the  giant  form  of 
Abraham  Lincoln,  wound  its  way  up  and  down  the  stream 
on  horseback,  until,  much  as  Moses  led  the  hosts  of  Israel 
through  the  Eed  Sea  without  wetting  a  garment,  Lincoln 
conducted  them  to  dry  ground  on  the  farther  side  of  what 
they  supposed  was  a  flood,  but  which  at  no  time  rose  higher 
than  a  horse *s  knees.    One  can  imagine  Lincoln's  laugh  at 
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the  threats  of  revenge  which  his  associates  uttered  when 
they  found  what  an  absurd  picture  they  had  presented. 

In  many  of  these  towns  a  few  old  men  still  live  who  tell 
with  undiminished  enthusiasm  their  recollection  of  that 
far-oflf  time.  Some  of  the  conmiunities  are  in  few  respects 
unlike  what  they  were  seventy  years  ago.  Petersburg  is 
still  the  home  of  the  Rutledges,  Greens,  Clarys,  and  Arm- 
strongs. And  all  over  the  circuit  it  is  possible  still  to 
learn  from  men  who  knew  Mr.  Lincoln  of  incidents  in  his 
practice  as  yet  unpublished. 

'*He  was  a  very  smart  trial  lawyer,''  Judge  Lyman 
Lacey  of  Havana,  relates.  **As  he  went  along  in  easy  fash- 
ion, he  admitted  evidence  offered  by  his  opponents  and 
conceded  their  points  until  it  looked  as  if  he  had  given 
his  whole  case  away.  *I  don't  contest  this  point',  Lin- 
coln would  say.  ^0!  I'll  freely  admit  that.'  But  all  the 
time  there  would  be  one  or  more  strong  lines  of  defense 
left,  and,  after  waiving  aside  all  that  he  had  yielded,  he 
would  conclude:  *^But  here,  gentlemen,  is  the  real  point 
in  this  case,  and  on  it  we  rest  our  defense." 

Judge  Samuel  C.  Parks  has  noted  this  characteristic. 
He  says: 

**In  a  closely  contested  case,  in  which  he  was  assisting 
me,  in  his  closing  speech,  he  was  extremely  liberal  in  his 
admissions  in  favor  of  the  defendant.  We  got  a  verdict 
for  about  two-thirds  of  our  claim.  I  said  to  him:  *  Lin- 
coln, you  admitted  too  much.'  *No',  he  answered,  *  That's 
what  gained  the  case.'  " 

It  is  not  easy  to  take  a  series  of  pleadings  and  the  skele- 
ton of  an  argument  as  we  find  them  sixty  years  after  and 
get  from  them  any  picture  of  the  comedy  or  tragedy  which 
was  enacted  when  such  a  case  was  tried.  Much  must  be 
left  to  the  imagination  if  the  picture  is  to  be  drawn.  But 
even  to  the  imagination  sometimes  these  old  records  sug- 
gest what  may  have  happened.  There  is  a  case  on  the 
docket  of  Edgar  County  for  1850  entitled  Albin  v.  Bodine, 
for  slander.  The  record  entries  are:  ** Lincoln  and  Linder 
for  defendant.    Trial  by  jury.    Verdict  for  defendant.'* 
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But  in  the  files  is  a  faded  sheet  of  legal  cap  in  Lincoln's 
hand,  entitled  **  Brief,  which  sets  out  the  synopsis  of 
points  for  the  argument  to  the  jury.  And  every  point 
seems  to  be  for  the  other  side.  This  brief  is  a  rare  docu- 
ment, for  its  author  had  a  tenacious  memory  and  seldom 
used  any  notes.^** 

One  theory  of  the  defense  is  that  the  defendant  said  all 
that  he  is  charged  with  saying — ** damned  horse  thief" 
and  all — and  that  his  counsel  in  one  of  his  scathing  philip- 
pics held  the  plaintiff  up  to  deserved  contempt,  or  by  a 
series  of  brilliant  sallies  of  wit  laughed  the  plaintiff  out 
of  court.  The  other  is  suggested  by  the  two  latin  words 
crimen  falsi  at  the  end  and  hints  at  an  argument  charging 
perjury.  And  yet  all  that  the  record  shows  is  the  use  of 
language  of  the  most  slanderous  sort  and  a  verdict  for 
the  defense. 

**I  have  sat  on  the  jury  in  his  cases,"  says  Mr.  Ryan. 
**He  knew  nearly  every  juror,  and  when  he  made  his 
speech  he  talked  to  the  jurors,  one  at  a  time,  like  an  old 
friend  who  wanted  to  reason  it  out  with  them  and  make 
it  as  easy  as  possible  for  them  to  find  the  truth." 

**He  never  talked  long,"  says  Mr.  John  Strong  of 
Atlanta,  HI.  **In  stating  a  disputed  proposition,  he  would 
say,  not  'This  is  the  way  it  is',  but  *This  is  the  way  it  seems 
to  me,'  thus  allowing  for  an  honest  difference  of  opinion." 

Judge  S.  A.  Foley,  of  Lincoln,  111.,  has  a  clear  memory 
of  his  court  room  manner.  ''When  Lincoln  examined  a 
witness  or  addressed  a  jury,  he  had  a  peculiarly  winning 
way  of  doing  it.    In  an  opening  statement,  he  seemed  to 

>^  Here  are  some  of  these  points:  ing,  and  he  came  here  for  that  busi- 

*«io*    AiKi«  o*/xi/*  ckio^«*a  vi/xMA  r».i+      ««88  and  that  Is  not  the  first  horse 
Ist.  Albin  stole  Blady  8  horse  out  ^ 

of  my  pasture  last  night.  He  Is  a  ZlJiJ*u^"'^  Mm  ♦.Tfv.r^I^Hlr^ 
horse   thief  and   that   is   what   he      f,°^  ^  ^"'  «®"^  ^^"^  *^  ^^^  peniten- 


came  here  for. 


tiary. 


•'6th.   You    know   you   stole   that  ''Brnnett  Murphy.    He  told  plaint- 
horse  and  it  is  not  the  first  horse  ^^  ^®  ^^  stolen  his  horse, 
you  have  stole;  and  I  believe  you  ** James  Murphy.    Dr.  Albin  stole 
follow  the  business.  x.\ie  Priest's  horse  out  of  my  pas- 

"9th.   He  is  a  damned  little  horse  ture. 

thief  and  his  business  is  horse  steal-  ^'Crimen  faUV* 
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take  everybody  into  his  confidence  as  though  he  proposed 
to  keep  nothing  from  them.  In  cross-examdnation  he 
would  first  secure  the  witness '  good  will  and  then  lead  him 
gently  along  until  he  elicited  from  him  the  truth  for  which 
he  was  seeking.  When  he  came  to  the  argument  he  had 
something  to  say  to  each  juror,  and  he  led  each  one  to 
believe  that  as  attorney  his  only  duty  was  to  help  the  jury 
find  the  truth.  Sometimes  he  made  his  points  so  plain 
with  a  story  that  there  was  no  escaping  his  conclusion." 
Judge  Parks,  who  had  a  large  practice  while  Lincoln 
was  riding  the  circuit,  and  who  is  still  living  at  Kansas 
City,  said:^-^ 

"He  was  a  great  advocate  and  more  successful  at  the  bar  than  many 
men  who  knew  more  law  than  himself.  .  .  .  For  this  there  were 
two  reasons.  One  was  that  he  was  naturally  fair  minded,  and,  as  a 
rule,  would  not  advocate  any  cause  which  he  did  not  believe  to  be  just. 
Owing  to  this  cliaracteristic  he  would  not  knowingly  take  a  case  that 
was  wrong,  and  if  he  ignorantly  got  into  such  a  case  he  would  generally 
refuse  to  prosecute  or  defend  it  after  he  had  ascertained  his  mistake. 
He  was  intellectually  honest.  He  would  not  advocate  a  cause  in  which 
he  did  not  believe.  He  was  the  easiest  lawyer  to  beat  when  he  thought 
he  was  wrong  that  I  ever  knew.  Soon  after  beginning  to  practice,  I  was 
employed  to  defend  a  man  charged  with  larceny  and  Mr  Lincoln  was 
employed  to  assist  me.  I  really  believed  at  the  beginning  of  the  trial 
that  the  man  was  not  guilty.  But  the  evidence  was  unfavorable,  and 
at  its  close  Mr.  Lincoln  called  me  into  the  consultation  room  and  said: 
If  you  can  say  anything  that  will  do  our  man  any  good,  say  it.  I  can't. 
If  I  say  anything  the  jury  will  see  that  I  think  he  is  guilty  and  will  con- 
vict him.*  And  so  I  proposed  to  the  prosecutor  to  submit  the  case  with- 
out argument.  This  was  done.  The  jury  disagreed,  and  before  the  case 
could  be  tried  again  the  man  died. 

"In  the  same  county  Lincoln  brought  suit  on  an  account  and  proved 
It  without  any  trouble.  Defendant's  attorney  then  produced  a  receipt 
in  full  from  the  plaintiff  which  clearly  covered  the  account.  Lincoln 
took  the  receipt,  examined  it  till  he  was  satisfied,  and  handed  it  back 
to  the  opposing  attorney  who  proceeded  to  prove  it;  whereupon  the  pre- 
siding judge  (Treat)  inquired:  'What  do  you  say  to  that,  Mr.  Lincoln?' 
But  Lincoln  had  quietly  left  the  court  house  and  gone  to  his  hotel.  The 
court  sent  for  him,  but  he  declined  to  return,  saying  to  the  sheriff:  'Tell 
Judge  Treat  that  my  hands  are  dirty  and  I  want  to  wasl^  them.*  Owing 
to  this  habit  of  not  advocating  a  bad  case  he  had  the  advantage  of  feel- 
ing that  he  ought  to  gain  the  cases  that  he  did  advocate.    He  also  had 

''  In  a  lecture  before  the  UnlveiBlty  of  Michigan. 
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the  advantage  of  having  the  confidence  of  the  court  and  jury  at  the 
outset  and  the  fairness  and  skill  to  keep  it  to  the  close." 

The  leader  of  this  itinerant  bar,  without  whose  presence 
no  gathering  of  men  was  complete,  was  not  always  to  be 
found.  He  had  a  way  of  going  off  after  the  companion- 
ship of  children.  One  of  these  old-time  little  boys  now 
describes  the  serious  way  in  which  Mr.  Lincoln  would 
call  for  their  opinion  on  political  questions,  and  interrogate 
them  regarding  their  personal  hopes  and  ambitions,  and 
advise  with  them  as  if  he  considered  them  to  be  men  of 
mature  judgment.  He  was  particularly  given  to  trying 
to  find  what  impression  the  young  fellows  had  of  his  argu- 
ments and  those  of  Douglas,  seemingly  bearing  in  mind 
the  ideal  of  his  own  youth  that  he  must  make  his  meaning 
so  plain  that  any  boy  he  knew  could  comprehend.  Another 
of  these  boys  tells  of  the  delicious  way  in  which  he  talked 
foolishness  to  them  as  he  joined  in  their  games  of  marbles 
or  handball. 

Mr.  George  S.  Cole,  of  Danville,  now  eighty  years  old, 
describes  his  first  game  of  billiards  over  seventy  years 
ago: 

"Mr.  Lincoln  caUed  me  in  to  see  the  first  billiard  table,  and  said, 
'Come  on,  Bub,  let's  play  a  game/  My  awkwardness  with  the  cue 
seemed  to  please  him  hugely." 

"Nothing  tickled  him  so  much,"  says  Uncle  Felix  Ryan,  "as  to  get 
a  prank  on  the  boys.  Once  they  stretched  a  rope  across  the  walk,  just 
high  enough  to  catch  his  plug  hat.  He  pretended  to  be  very  angry  and 
ran  all  over  the  place  until  he  had  caught  them  all,  making  them 
think  he  was  going  to  punish  them,  and  then  took  them  into  the  store 
and  stood  treat." 

Sometimes  the  semi-annual  session  of  court  was  the 
occasion  of  social  activity  of  a  more  formal  character.  A 
reception  or  ball  would  draw  the  gentlemen  of  the  bar 
away  from  court  room  and  tavern  and  into  real  society. 
There  are  ladies  still  living,  who,  although  young  in  spirit, 
are  old  enough  to  recall  those  old  times.  They  remem- 
ber that  Mr.  Lincoln,  who  seemed  to  care  so  little  for  his 
appearance  in  the  street  and  in  court,  was  yet  in  society 
**a  gentleman  of  the  old  school",  who  arose  at  once  when 
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a  lady  entered  the  room,  and  whose  courtly  manners  would 
put  to  shame  the  easy-going  indifference  to  etiquette  which 
marks  the  twentieth  century  gentleman.  One  of  them 
who  must  have  been  a  belle  in  **the  Fifties",  loves  to  tell 
how  many  a  pretty  girl  would  lead  her  escort  from  the 
dance  to  the  card  room  because  she  wanted  to  listen  to 
Mr.  Lincoln's  talk. 

Says  Mr.  Arnold :^^  '*I  must  not  omit  to  mention  the 
old-fashioned,  generous  hospitality  of  Springfield,  hospi- 
tality proverbial  to  this  day  throughout  the  State.  Among 
others,  I  recall  the  dinners  and  evening  parties  given  by 
Mrs.  Lincoln.  In  her  modest  and  simple  home,  every- 
thing orderly  and  refined,  there  was  always  on  the  part 
of  both  host  and  hostess  a  cordial  and  hearty  Western 
welcome  which  put  every  guest  perfectly  at  ease.  Mrs. 
Lincoln's  table  was  famed  for  the  excellence  of  many  rare 
Kentucky  dishes,  and  in  season  it  was  loaded  with  venison, 
wild  turkey,  prairie  chicken,  quaU,  and  other  game  which 
was  then  abundant.  Yet  it  was  her  genial  manners  and 
ever  kind  welcome,  and  Mr.  Lincoln's  wit  and  humor,  anec- 
dotes and  unrivaled  conversation,  which  formed  the  chief 
attraction." 

The  court  room  was  not  the  only  place  where  the  law- 
yers made  themselves  useful.  At  Decatur,  when  the  first 
piano  was  brought  by  wagon  across  the  prairie,  the  ad- 
journment of  court,  so  Mrs.  Jane  Johns  relates,  furnished 
an  anxious  young  lady  with  ample  skilled  labor  to  unload 
the  big,  delicate  instrument.  It  was  Mr.  Lincoln  who 
superintended  the  removal  and  his  strong  arms  that  lifted 
one  end  of  the  piano  while  a  half  dozen  other  brawny  cir- 
cuit riders  handled  the  other  end. 

That  was  no  day  for  specialists.  The  collection  law- 
yer of  seventy  years  ago  won  insubstantial  rewards,  al- 
though he  did  not  hesitate  to  advertise  for  business.  Even 
David  Davis,  soon  to  enter  upon  a  long  and  brilliant  judi- 

'*  Isaac  N.  Arnold,  Reminiscences  of  the  lUinois  Bar  Forty  Years  Ago; 
in  Fergus'  Historical   Series. 
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cial  career,  advertised  in  1837  in  the  Sangamon  Journal: 
'*  Notes  and  accounts  entrusted  to  him  for  collection  will 
meet  with  a  most  prompt  attention."  And  Lincoln,  in 
collecting  six  hundred  dollars  from  Stephen  A.  Douglas 
under  circumstances  embarassing  to  both,  set  the  **  mini- 
mum fee"  precedent  by  charging  three  dollars  and  a  half 
for  the  service. 

There  are  in  circulation  many  authentic  stories  that  were 
used  by  Lincoln  to  enforce  an  argument  at  law.  But  they 
have  all  been  published  long  ago,  along  with  many  that 
are  not  authentic.  Two  of  these  are  no  doubt  familiar, 
but  they  will  serve  to  show  Lincoln's  method.  They  are 
reported  by  Miss  Tarbell  in  her  life  of  Lincoln  and  by 
Mr.  Hill  in  his   ** Lincoln  the  Lawyer". 

One  of  these  is  told  by  the  late  Judge  Beckwith  of  Dan- 
ville. Lincoln  was  trying  to  make  plain  to  the  jury  the 
legal  effect  of  self-defense.  **My  client,"  he  explained, 
*'was  in  the  fix  of  a  man  who  was  carrying  a  pitchfork 
along  the  country  road  when  he  was  suddenly  attacked  by 
a  vicious  dog.  In  the  trouble  that  followed  the  prongs  of 
the  pitchfork  killed  the  dog.  'What  made  you  kill  my 
dogf '  the  farmer  cried  in  rage.  *  What  made  him  try  to  bite 
met'  'But  why  didn't  you  go  at  him  with  the  ©ther  end 
of  the  pitchfork?'  'Why  didn't  he  come  at  me  with  the 
other  end  of  the  dog!'  The  jury  saw  what  self-defense 
meant. 

Mr.  T.  W.  S.  Kidd,  for  many  years  court  crier  at  Spring- 
field, says  he  once  heard  a  lawyer  arguing  to  the  jury  the 
controlling  authority  of  precedent.  When  Lincoln's  turn 
came  to  answer  he  took  up  the  argument  from  precedent 
in  this  way:  "Old  Squire  Bagley  from  Menard  came  into 
my  office  once  and  said:  "Mr.  Lincoln,  I  want  your  ad- 
vice as  a  lawyer.  Has  a  man  that's  been  elected  a  justice 
of  the  peace  a  right  to  issue  a  marriage  license?'  I  told 
him  no,  and  he  threw  himself  back  indignantly  in  his  chair 
and  said,  'Lincoln,  I  thought  you  was  a  lawyer.  Bob 
Thomas  and  I  had  a  bet  on  this  thing,  and  we  agreed  to 
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leave  it  to  you,  but  if  this  is  your  opinion  I  don't  want 
it,  for  I  know  a  thunderin'  sight  better.  I've  been  a 
Squire  now  eight  years  and  I  have  done  it  all  the  time.'  " 

He  once  characterized  an  ultra-technical  judge  by  say- 
ing: *'He  would  hang  a  man  for  blowing  his  nose  in  the 
street,  but  he  would  quash  the  indictment  if  it  failed  to 
state  which  hand  he  did  it  with." 

The  value  he  put  upon  simplicity  is  summed  up  in  the 
remark  he  made  to  Herndon:  *'If  I  can  clear  this  case 
of  its  technicalities  and  get  it  properly  swung  to  the  jury, 
I'll  win  it."  From  this  it  is  by  no  means  to  be  inferred 
ihat  he  did  not  respect  the  requirements  of  the  practice, 
or  make  use  of  the  technical  points  in  a  case  where  occas- 
ion required  it.  He  was  a  practical,  well-trained  lawyer, 
who  accepted  all  proper  employments  and  gave  to  his 
clients  the  benefit  of  his  extraordinary  mental  and  legal 
equipment.  In  his  early  struggles  in  justices'  courts,  his 
discomfited  opponents  used  to  hint  at  pettifogging,  and  in 
his  supreme  court  arguments,  he  was  willing  to  win  on 
questions  of  practice  and  what  careless  lawyers  and  ignor- 
ant laymen  call  technicalities.  Lawyers  know  that  a  neg- 
lect to  take  such  advantage  as  the  rules  of  the  practice 
permit  is  a  breach  of  the  duty  one  owes  to  a  client.  And 
they  know,  too,  that  one  who  *' plays  the  game"  according 
to  its  rules  may  yet  play  fairly  and  honestly. 

The  traditions  of  Lincoln's  humor  in  the  trial  of  his  cases 
are  well  established.  In  his  early  practice,  particularly, 
he  used  his  gifts  as  a  raconteur  and  a  mimic  most  effec- 
tively in  demonstrating  his  points.  The  evidence  of  this 
is  in  the  reminiscences  of  his  colleagues  and  in  oral  tra- 
dition. Old  men  of  middle  Illinois  still  repeat  his  stories. 
The  actual  court  record  of  his  humor  is  very  slight.  I 
only  know  of  two  illustrations.  One  is  a  figure  probably 
employed  by  him  in  presenting  a  point  of  law  to  the  Su- 
preme Court  in  St.  Louis,  etc.  Eailway  Company  against 
Dalby,  19  HI.  353,  and  is  buried  in  the  mass  of  a  profound 
opinion  by  Judge  Caton  at  page  374.       The  other  is  a 
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bill  for  divorce,  'the  original  of  which  is  in  the  possession 
of  Mr.  F.  R.  Fisher  of  Terre  Haute,  Ind.  At  that  time 
no  one  had  any  good  will  for  the  negro.  The  bill  is  drawn 
in  a  jocular  vein,  referring  to  the  defendant,  who  was  a 
habitual  drunkard,  as  '*a  gentleman  of  colour",  and  aver- 
ring that  the  couple  had  lived  together  for  many  years, 
''though  not  in  the  highest  state  of  connubial  felicity.'^ 

Judge  Gustave  Koerner,  who  served  on  the  Supreme 
bench  in  the  early  period  of  Lincoln's  practice,  recalls 
in  his  Memoirs,  published  last  year,  *'the  often  quaint  and 
droll  language  used  by  him''  in  his  arguments  in  that 
court. 

That  he  had  the  Bible  at  his  tongue's  end,  and,  know- 
ing its  value  in  any  appeal  he  might  make  to  the  sym- 
pathy, or  imagination,  or  reason  of  his  audience,  made 
use  of  it  in  his  public  utterances,  is  well  known.  That  he 
made  the  same  use  of  scripture  in  convincing  his  juries 
is  a  matter  of  tradition.  To  get  the  documentary  proof 
of  this  has  not  been  so  easy.  But  in  the  files  of  the  cir- 
cuit court  of  Menard  county,  the  papers  in  Page  v.  Boyd, 
tried  in  1847,  afford  the  proof  that  his  use  of  the  Bible  in 
his  closing  speech  was  causing  his  opponent  some  uneasi- 
ness. It  was  a  damage  suit  against  Lincoln's  client  for 
injuries  suffered  by  two  mares  that  had  strayed  into  the 
defendant's  pasture  and  been  used  by  defendant  while  in 
his  custody.  In  the  files,  hurriedly  scrawled  on  a  scrap 
of  paper  by  plaintiff's  counsel,  Mr.  Bobbins,  is  the  fol- 
lowing: 

**Will  the  Court  instruct  the  jury  that  the  passage  from 
Exodus  read  by  the  counsel  in  this  case  does  not  apply 
in  this  suit  as  law?" 

This  instruction  is  endorsed  '* Given."  The  record 
shows  a  verdict  for  plaintiff. 

The  passage  referred  to  may  have  been  Exodus  XXII., 
1-4. 

Any  lawyer  of  lincoln's  ability  would  have  accumu- 
lated a  comfortable  fortune  with  such  a  practice.      When 
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he  left  Springfield  in  1861  he  was  fifty-two  years  old  and 
the  recognized  leader  of  the  Illinois  bar.  And  yet,  though 
living  far  from  extravagantly,  his  entire  estate  was  barely 
ten  thousand  dollars. 

Mr.  John  W.  Bunn,  of  Springfield,  a  client  and  friend, 
tells  an  incident  which  fairly  illustrates  Lincoln's  idea  of 
the  value  of  his  own  services.  George  Smith  and  Com- 
pany, Chicago  bankers,  had  written  to  Mr.  Bunn  to  get 
some  one  to  look  after  their  defense  in  an  attachment  suit 
involving  several  thousand  dollars.  Lincoln  conducted 
the  trial,  and,  winning  it,  charged  them  twenty-five  dollars. 
They  wrote  back  to  Mr.  Bunn:  ^*We  asked  you  to  get  the 
best  lawyer  in  Springfield  and  it  certainly  looks  as  if  you 
had  secured  one  of  the  cheapest." 

For  defending  a  damage  suit  at  Paris,  involving  three 
thousand  dollars,  Mr.  Andrew  J.  Hunter  says  the  fee 
charged  Mr.  Hunter's  father  by  Usher  F.  Linder  and 
Abraham  Lincoln  was  fifteen  dollars,  paid  in  wild-cat  cur- 
rency. 

The  instances  of  his  volunteer  service,  as  in  defending 
''Duff''  Armstrong  for  murder,  for  friendship's  sake,  are 
not  rare.  When  he  had  finished  a  case  he  seemed  indiffer- 
ent to  any  desire  for  adequate  compensation.  The  joy 
of  the  contest  had  been  his,  and  the  satisfaction  of  having 
done  his  best.  As  for  the  fees,  they  were  of  little  conse- 
quence. 

His  charge  in  the  defense  of  McCormick  v.  Manny,  a  case 
involving  some  of  the  McCormick  reaper  patents,  valued 
at  half  a  million  dollars,  was  two  thousand  dollars,  and* 
his  fee  in  the  case  of  McLean  County  against  Illinois  Cen- 
tral Railroad  Company  was  five  thousand  dollars.  His 
average  yearly  income  when  he  left  the  practice  is  said 
to  have  been  about  three  thousand  dollars. 

When  he  had  finished  his  senatorial  race  against  Ste- 
phen A.  Douglas  and  paid  his  campaign  assessment  of 
five  hundred  dollars,  he  returned  to  take  up  the  practice, 
which  had  become  sadly  demoralized.    *'It  is  bad  to  be 
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poor'%  he  wrote  in  1859,  '*I  shall  go  to  the  wall  for  bread 
and  meat  if  I  neglect  my  business  this  year  as  well  as 
last."  To  eke  out  his  income  he  prepared  a  lecture  which 
he  delivered  at  a  few  places.  But  as  a  lyceum  speaker, 
he  was  as  free  from  the  mercenary  spirit  as  he  was  at 
the  law.  Mr.  Robert  D.  McDonald,  of  Danville,  tells  how 
the  young  men  of  Pontiac  engaged  him  to  lecture  at  the 
Presbyterian  church  without  agreeing  on  terms  in  ad- 
vance. *'When  I  came  to  settle  with  the  speaker  out  of 
the  receipts  from  a  full  house,  Mr.  Lincoln  took  the  first 
ten  dollar  bill  I  handed  him  and  threw  up  his  hands  as 
he  protested,  'For  Heaven's  sake  don't  give  me  any  more; 
ten  dollars  is  all  it  is  worth.'  " 

Mr.  James  S.  Ewing  commenced  the  practice  of  law  at 
about  the  time  of  Lincoln's  election  to  the  presidency  and 
is  now  in  the  practice  at  Bloomington.  Probably  no  one 
now  living  is  better  qualified  from  personal  knowledge 
and  understanding  to  speak  of  Lincoln,  the  lawyer.  He 
said  :^' 

"When  I  first  knew  anything  of  courts  Hob.  Samuel  H.  Treat  was 
the  presiding  judge  of  this  circuit.  He  was  appointed  to  the  Federal 
bench  and  the  Hon.  David  Davis  became  his  successor  and  continued  as 
the  circuit  judge  until  appointed  by  Mr.  Lincoln  as  an  associate  justice 
of  the  Supreme  Court  of  the  United  States.  It  was  then  the  habit  for 
such  lawyers  as  possessed  sufficient  experience  and  ability  to  attract  a 
clientage  to  follow  the  court  around  the  circuit.  Mr.  Lincoln  was  of  this 
number  and,  more  than  perhaps  any  other,  was  most  constant  and  unre- 
mitting in  his  attendance. 

"During  these  fifteen  years  I  heard  Mr.  Lincoln  try  a  great  many  law 
suits.  The  suits  themselves  often  dealt  with  trivial  matters,  but  great 
men  were  engaged  ip  them.  Mr.  Lincoln  was  engaged  In  most  suits  of 
any  importance.  He  was  wonderfully  successful.  Mr.  Lincoln  was  a 
master  in  all  that  went  to  make  up  what  was  called  a  jury  lawyer. 
His  wonderful  power  of  clear  and  logical  statement  seemed  the  beginning 
and  end  of  the  case.  After  his  statement  of  the  law  and  the  facts  in  any 
particular  case  we  wondered  either  how  the  plaintlft  came  to  bring  such 
a  suit,  or  how  the  defendant  could  be  such  a  fool  as  to  defend  it.  By  the 
time  the  jury  was  selected,  each  member  of  it  felt  that  the  great  lawyer 
was  his  friend  and  was  relying  on  him  as  a  juror  to  see  that  no  injustice 

"  Address    at    Bloomington,    Feb.  12,  1909. 


Digitized  by 


Google 


94  45  AMERICAN  LAW  REVIEW. 

was  done.    Mr.  Lincoln's  ready,  homely,  but  always  pertinent.  Illustra- 
tions, incidents,  and  anecdotes,  could  not  be  resisted. 

"Few  men  ever  lived  who  knew,  as  he  did,  the  main  springs  of  action, 
secret  motives,  the  passions,  prejudices,  and  inclinations  which  inspired 
the  actions  of  men,  and  he  played  on  the  human  heart  as  a  master  on  an 
instrument.  This  power  over  a  jury  was,  however,  the  least  of  his  claims 
to  be  entitled  a  good  lawyer.  He  was  masterful  in  a  legal  argument 
before  the  court.  His  knowledge  of  the  general  principles  of  the  law 
was  extensive  and  accurate,  and  his  mind  so  clear  and  logical  that  he 
seldom  made  a  mistake  in  their  application." 

The  best  of  Lincoln's  earlier  biographers  was  Isaac  N. 
Arnold,  a  lawyer  of  no  mean  ability,  and  a  member  of 
Congress  from  Illinois  during  the  Civil  War  and  after- 
wards.    This  is  his  estimate: 

"Lincoln  was,  upon  the  whole,  the  strongest  jury  lawyer  in  the  State. 
He  had  the  ability  to  perceive  with  almost  intuitive  quickness  the 
decisive  point  in  the  case.  In  the  examination  and  cross^zamination  of  ' 
a  witness  he  had  no  equal.  He  could  compel  a  witness  to  tell  the  truth 
when  he  meant  to  lie,  and  if  a  witness  lied  he  rarely  escaped  exposure 
under  Lincoln's  cross-examination.  He  could  make  a  jury  laugh  and 
often  weep  at  his  pleasure.  His  legal  arguments  were  always  clear, 
vigorous  and  logical,  seeking  to  convince  rather  by  the  application  of 
principle  than  by  the  citation  of  cases.  A  stranger  going  into  court 
when  he  was  trying  a  cause  would,  after  a  few  moments,  find  himself  on 
Lincoln's  side  and  wishing  him  success.  He  seemed  to  magnetize  every 
one.  He  was  so  straightforward,  so  direct,  so  candid,  that  every  spec- 
tator was  impressed  with  the  idea  that  he  was  seeking  only  truth  and 
justice.  He  excelled  in  the  statement  of  his  case.  However  complicated, 
he  would  disentangle  it  and  present  the  real  issue  in  so  simple  and  clear 
a  way  that  all  could  understand.  Indeed,  his  statement  often  rendered 
argument  unnecessary,  and  frequently  the  court  would  stop  him  and 
say:  If  that  is  the  case,  Brother  Lincoln,  we  will  hear  the  other  side.' 
His  illustrations  were  often  quaint  and  homely,  but  always  apt  and 
clear  and  often  decisive.  He  always  met  his  opponent's  case  fairly 
and  squarely,  and  never  intentionally  misstated  law  or  evidence."" 

No  one  knew  Lincoln  the  lawyer  better  than  David 
Davis,  once  judge  of  the  Eighth  Circuit  and  then  asso- 
ciate justice  of  the  Supreme  Court  of  the  United  States. 
He  said: 

•'I  enjoyed  for  over  twenty  years  the  personal  friendship  of  Mr.  Lin- 
coln.   We  were  admitted  to  the  bar  about  the  same  time  and  traveled  for 

"  Isaac  N.  Arnold,  Life  of  Abraham  Lincoln,  p.  84. 
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many  years  what  is  known  in  Illinois  as  the  Eighth  Judicial  Circuit.  In 
1848,  when  I  first  went  on  the  bench,  the  circuit  embraced  fourteen  coun- 
ties, and  Mr.  Lincoln  went  with  the  court  to  every  county.  Railroads 
were  not  then  in  use,  and  our  mode  of  travel  was  either  on  horseback 
or  in  buggies.  Mr.  Lincoln  was  transferred  from  the  bar  of  the  circuit' 
to  the  office  of  President  of  the  United  States,  having  been  without  official 
position  since  1849.  In  all  the  elements  that  constitute  a  great  lawyer 
Mr.  Lincoln  had  few  equals.  He  was  great  both  at  nisi  pritis  and  before 
an  appellate  tribunal.  He  seized  the  strong  points  of  a  cause  and  pre- 
sented them  with  clearness  and  great  compactness.  His  mind  was  logical 
and  direct  and  he  did  not  indulge  in  extraneous  discussion.  His  power 
of  comparison  was  large  and  he  rarely  failed  in  a  legal  discussion  to  use 
that  mode  of  reasoning.  The  framework  of  his  mental  and  moral  being 
was  honesty,  and  a  wrong  cause  was  poorly  defended  by  him.  In  order 
to  bring  into  full  activity  his  great  i)owers,  it  was  necessary  that  he 
should  be  convinced  of  the  right  and  justice  of  the  matter  which  he 
advocated.  When  so  convinced,  whether  the  cause  was  great  or  small, 
he  was  usually  successful.  He  hated  wrong  and  oppression  everywhere, 
and  many  a  man  whose  fraudulent  conduct  was  undergoing  review  in 
a  court  of  Justice  has  writhed  under  his  terrible  indignation  and  rebuke." 

In  the  Douglas  debates,  in  his  first  inaugural  address, 
and  in  the  emergencies  of  the   civil   war,  of   which   the 
Mason  and  Slidell  incident  is  a  type  when  he  had  to  over^ 
rule  his  advisers  and  render  his  own  final  judgment,  and 
in  every  significant  utterance  as  president,  are  to  be  found 
the  proof  of  the  trained  lawyer.    With  politics  and  history 
this  paper  has  nothing  to  do.    It  is  the  country  lawyer 
whose  career  we  have  been  studying.    To  the  question, 
who  taught  the  author  of  the  Gettysburg  oration  and  the 
Second  Inaugural,  and  whence  came  that   simplicity  of 
style?  we  have  sought  our  answer  in    the    story    of    his 
career  at  the  law,  of  how  he  began,  as  a  boy,  with  the 
determination  to  put    his    thought    '*in    language    plain 
enough  for  any  boy  he  knew  to  comprehend'';  of  the  in- 
fluence of  his  public-spirited  teachers,  the  opportunities 
he  had  in  the  Black  Hawk  war  and  in  the  legislature  to 
know  the  men  who  were  to  control  public  opinion  in  the 
new  State,  the  value  of  a  gigantic  physical  strength  which 
enabled  him  to  endure  the  hardships  of  the  life  on  the 
circuit  and  thrive  upon  them,  and  how  in  all  these  exper- 
iences two  ambitions  controlled  him — to  master  the  study 
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of  human  nature,  and  to  express  his  thought  in  'language 
plain  enough  for  any  boy  he  knew  to  comprehend. '* 

Men  of  America  have  erected  a  shrine  for  Abraham 
Lincoln.  Some  love  best  to  think  of  him  as  he  appealed 
to  his  *^  dissatisfied  fellow  coujitrymen''  in  1861;  others, 
as  he  dedicated  the  national  cemetery  at  Gettysburg.  The 
boys  who  wore  the  blue  and  who  are  now  wearing  the 
gray  of  God's  providing,  think  of  him  as  the  ''Father 
Abraham"  of  the  armies  of  the  Union.  To  others  there 
comes  the  picture  of  the  man  of  sorrows  whose  only  cheer 
came  when  he  could  pardon  a  soldier  boy.  To  still  others 
he  is  the  emancipator  of  the  slaves.  It  is  no  less  a  man 
whose  picture  we  see  today — ^in  fancy  or  in  memory — the 
simple-minded  country  lawyer,  who  loved  the  children,  and 
who  understood  human  nature  as  he  studied  it  in  the  un- 
couth countrymen  of  a  prairie  frontier.  As  he  stood  out- 
side the  court  house,  long  after  court  had  adjourned, 
explaining  things  to  his  neighbors  and  friends  who  gath- 
ered, as  they  always  did,  to  hear  his  talk,  we  can  see  his 
giant  figure  with  its  earnest,  kindly  face  traced  in  the 
twilight  of  an  autumn  evening  against  the  rude  brick  walls, 
the  figure  of  Lincoln  the  country  lawyer,  trusted  and  loved 
by  all  who  knew  him. 

INDIANAPOUS,   IND.  ChABLBS    W.    MoOBBS. 
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Our  Contributors. — Frederic  J.  Stimson,  the  author  of  "The 
Law  of  Combined  Action  or  Possession,"  is  a  native  of  Massa- 
chusetts, a  graduate  of  Harvard  in  arts  and  law;  has  been 
^Vssistant  Attorney-General  and  Commissioner  on  Uniform  State 
IjEws,  and  is  Professor  of  Comparative  Legislation  in  Harvard 
University.  He  is  senior  member  of  the  law  firm  of  Stimson 
&  Stockton  of  Boston,  a  member  of  many  societies  and  clubs;  and 
has  made  a  name  in  literature,  being  the  author  of  two  well- 
known  works  of  fiction.  The  Crime  of  Henry  Vane,  and  First 
Harvests,  and  of  one  of  the  best  short  stories  in  the  English  lan- 
guage— Mrs.  Knollys.  But  he  is  known  best  to  the  bar  as  the 
compiler  of  a  Digest  of  American  Statute  Law  in  two  volumes  and 
as  the  writer  of  The  Law  and  the  Constitution  and  Popular  Law 
Making.  Mr.  Stimson's  article  was  prepared  for  the  annual 
address  at  the  last  meeting  of  the  Indiana  Bar  Association. 


E.  M.  Grossman^  the  writer  of  the  paper  on  "The  Growing  Dis- 
respect for  the  Law"  is  a  graduate  of  Harvard  Law  School  and 
has  been  a  practicing  lawyer  in  St.  Louis  since  1897.  He  is 
attomev  for  the  Board  of  Education  of  Saint  Louis. 


William  M.  Meigs,  the  author  of  '^Decisions  of  Federal  Courts 
on  State  Laws."  was  bom  in  Philadelphia  in  1852,  received  the 
degrees  of  B.  A.  and  A.  M.  from  the  University  of  Pennsylvania, 
and  was  admitted  to  the  bar  in  Philadelphia  in  January,  1879. 
He  is  the  writer  of  an  article  on  "The  Relation  of  the  Judiciary 
to  the  Constitution"  (American  Law  Review,  Vol.  19,  March- 
April,  1885,  p.  175) ;  he  also  edited  the  late  Brinton  Coxe's  Judi- 
cial Power  and  Unconstitutional  Legislation,  and  has  been  the 
author  of  other  articles  upon  law  subjects,  several  of  which 
have  appeared  in  this  magazine.  The  latest  of  these  contribu- 
tions i^  contained  in  the  Sept.-Oct.  number  for  1906  (Vol.  40, 
page  641,  et  seq.)  under  the  title  of  *^Some  Recent  Attacks  on 
the  American  Doctrine  of  Judicial  Power.'^  Mr.  Meigs  is  also 
the  author  of  The  Growth  of  the  Constitution,  a  work  tracing  the 
daily  growth  in  the  Federal  Convention  of  each  clause  of  the 
United  States  Constitution,  and  also  of  Lives  of  Josiah  Meigs, 
Charles  Jared  Ingersoll,  and  Thomas  H.  Benton. 
VOL.  XLV.  7 
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Chief  Justice  White. — The  appointment  of  Edward  Doug- 
lass White  to  be  the  ninth  Chief  Justice  of  the  United  States  has 
given  universal  satisfaction  in  all  parts  of  the  country.  Chief 
Justice  White  was  bom  in  Louisiana  in  1845,  was  educated  in 
Jesuit  schools  and  Georgetown  College  in  the  District  of  Columbia. 
In  1868  he  was  admitted  to  the  Bar  of  Louisiana,  became*  a  State 
Senator  in  1874  and  an  Associate  Justice  of  the  Supreme  Court 
of  Louisiana  in  1880.  Later  he  was  elected  a  United  States  Sen- 
ator from  Louisiana,  and  it  was  while  holding  this  office  that  he 
was  appointed  by  President  Cleveland,  In  1894,  an  Associate 
Justice  of  the  Supreme  Court  of  the  United  States  to  succeed 
Mr.  Justice  Blatchford.  His  career  on  the  bench  has  been  notable 
and  he  has  been  recognized  as  the  strong  man  of  that  galaxy  of 
great  jurists.  It  is  this  which  has  caused  his  elevation,  in  spite 
of  precedent  and  what  politicians  might  term  expediency — for 
he  is  the  first  Chief  Justice  to  be  promoted  from  the  position  of 
associate;  he  is  a  Roman  Catholic  and  a  Democrat  and  an  ex- 
Confederate  soldier.  The  bar  of  the  land  extends  to  its  new 
Chief  Justice  its  heaurtiest  congratulations  and  wishes  him  happi- 
ness and  length  of  days  in  his  exalted  position. 


Mr.  Justice  Hughes. — Charles  Evans  Hughes,  whose  latest 
photograph  we  present  to  our  readers  this  month,  was  born  in 
New  York  in  1862,  and  was  educated  at  Colgate  College,  Brown 
University  and  Columbia  University,*  at  the  last  of  which  he 
obtained  the  degree  of  LL.  B.  He  was  admitted  to  the  New  York 
Bar  in  1884  and  except  for  a  couple  of  years,  when  he  was  pro- 
fessor of  law  in  the  Cornell  Law  School,  he  w^as  a  practitioner  in 
New  York  City  until  his  election  to  the  governorship  of  New 
York  State  in  1906.  His  second  term  had  less  than  a  year  to 
expire  when  he  was  appointed  by  President  Taft  last  fall  to  an 
Associate  Justiceship  of  the  Supreme  Court  of  the  United  States. 
The  great  Reform  Governor  is  still  a  young  man  and  may  hope 
to  give  many  years  of  spendid  service  to  the  nation. 


The  Necrology  of  1910. — The  deaths  in  one  year  of  two 
Judges  of  the  highest  court  of  the  nation,  one  of  them  its  pre- 
siding officer,  marks  in  a  striking  way  the  legal  necrology  of  1910. 
The  passing  away  of  Chief  Justice  Fuller  and  Mr.  Justice  Brewer, 
the  resignation,  through  ill-health,  of  Mr.  Justice  Moody,  and  the 
death,  in  1909,  of  Mr.  Justice  Peckham  have  given  President  Taft 
the  responsibility  of  selecting,  during  the  first  part  of  his  term, 
of  almost  a  majority  of  the  most  august  judicial  tribunal  in  the 
world. 

The  Federal  bench  has  likewise  lost  Albert  C.  Thompson  of 
Ohio  and  Edward  Whitson  of  Washington,  and  the  Federal  bar, 
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Lloyd  W.  Bowers  of  Illinois,  Solicitor  General  of  the  United 
States,  and  who,  had  he  lived  a  few  months  longer,  would  doubt- 
less have  attained  a  seat  on  the  Federal  Supreme  bench.  George 
H.  Williams  of  Oregon,  President  Grant's  Attorney-General,  once 
nominated  by  him  for  Chief  Justice,  but  fortunately  rejected  by 
the  Senate,  dies  more  than  a  quarter  of  a  century  later,  almost 
forgotten  by  the  public  and  tne  bar. 

In  Missouri  the  decease  within  the  last  three  months  of  two 
Chief  Justices  of  the  State,  James  D.  Fox  and  Gavon  D.  Burgess, 
has  turned  over  to  another  political  party  the  domination  of  the 
Supreme  Court  in  which  it  has  been  in  a  minority  for  over  thirty 
years. 

Among  well-known  State  judges  of  courts  of  last  resort  who 
have  died  during  the  past  year  are  Benjamin  D.  Magruder  of 
Illinois,  who  wrote  the  opinion  in  the  celebrated  Anarchist  Case; 
Thomas  B.  Turley  of  Tenness^,  afterwards  a  United  States  sen- 
ator; Edward  T.  Bartlett  of  New  York;  John  Lathrop  of  Massa- 
chusetts; William  H.  Upson  of  Ohio;  Thomas  Wilson  of  Minne- 
sota; James  B.  Belford  and  Robert  W.  Steele  of  Colorado;  M.  L. 
Maginnis  of  Wyoming;  B.  L.  D.  Guffey  of  Kentucky;  John  S. 
Barkalow  and  James  B.  Dill  of  New  Jersey;  James  E.  Shepherd 
of  Maryland;  George  R.  Melbum  of  Montana;  Charles  F.  Stene 
of  New  Hampshire;  T.  H.  Woods  of  Mississippi;  Horace  Hem- 
enway  of  Arkansas;  W.  D.  Bean  of  Tennessee;  and  William  P. 
Bynum  of  North  Carolina.  Other  judges  of  inferior  courts, 
but  of  more  than  local  reputation,  are  Edward  Patterson,  Charles 
Donohue,  Edward  L.  Fursman  and  Charles  H.  Truax  of  New 
York ;  James  Aldrieh  of  South  Carolina  and  Thomas  B.  Woinack 
of  North  Carolina. 

From  the  bar  New  York  loses  her  former  Governor  and  Sen- 
ator, David  Bennett  Hill ;  who  was  for  many  years  an  active  prac- 
titioner; and  Virginia  her  representative  in  the  Senate  for  more 
than  two  decades.  John  W.  Daniel,  whose  reputation  as  a  lawyer 
was  national  and  whose  great  work  on  negotiable  instruments 
forms  with  that  of  another  southern  senator  of  an  earlier  day, 
Benjamin  on  Sales,  the  South's  greatest  contributions  to  modern 
legal  learning.  A  noted  Kentuckian  has  passed  away,  John  C. 
Carlisle,  Speaker  of  the  House  of  Representatives,  United  States 
Senator  and  Secretary  of  the  Treasury'  in  the  Cabinet  of  President 
Cleveland.  Other  lawyers  of  reputation  who  died  in  1910  iue 
Sylvester  Dana,  the  oldest  member  of  the  New  IIamp>^hire  bar:  I). 
H.  Mclntyre,  probably  the  Nestor  of  the  Missouri  bar,  and 
Attorney-General  of  the  state,  before  many  of  its  present  lawyers 
were  born ;  James  Barr  Ames,  the  Dean  of  Deans  of  American 
Law  Schools:  John  L.  Beveridge,  once  Governor  of  Illinois;  Henry 
Crawford,  Edward  C.  Ritsher  and  E.  B.  Sherman  of  Illinois;  John 
A.  Kasson  of  Iowa  and  Lambert  Tree  of  Illinois,  diplomats  as  well 
as  lawyers ;  J.  Wade  McDonall  and  John  C.  North  of  California ; 
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Walter  B.  Clarksou  of  Florida;  James  P.  Helm  of  Kentucky; 
^Samuel  L.  Gilmore  and  F.  L.  Zachrie  of  Louisiana;  John  C.  Cobb 
and  Charles  P.  Mattocks  of  Maine ;  Julian  J.  Alexander  and  Rich- 
ard M.  Venable  of  Maryland;  Frank  D.  Allen  and  Samuel  D. 
Warren  of  Massachusetts ;  Ashley  Pond  of  Michigan ;  Jacob  Klein, 
Henry  T.  Kent  and  V.  H.  Roberts  of  Missouri ;  W.  W.  Dixon  of 
Montana;  William  A.  Walker  and  Charles  L.  Burr  of  New  York; 
J.  C.  Flanders  of  Oregon;  Calvin  H.  McCauley,  Edmund  D. 
North,  John  I.  Rogers,  Edward  N.  Willard  and  Simon  P.  Wol- 
verton  of  Pennsylvania;  Maurice  H.  Moore  of  South  Carolina; 
Edmund  D.  Baxter  of  Tennessee;  B.  B.  Mimford,  Daniel  A. 
Grimsley  and  William  B.  Robertson  of  Virginia,  and  Joshua 
Stark  of  Wisconsin. 

Canada  loses  a  former  judge  of  the  Supreme  Court  of  New 
Brunswick,  George  T.  Gregory;  France,  Henri  Baroux,  eminent 
advocate  and  author,  and  England,  Mr.  Justice  Walton  of  the 
King's  Bench  Division  of  the  High  Court  of  Justice. 


President  Taft  and  Law  Reform. — In  his  message  to  Con- 
gress in  December  last  President  Taft  again  calls  its  attention  to 
Reform  in  our  Legal  Procedure,  saying: 

One  great  crying  need  in  the  United  States  is  cheapening  the  cost  of 
litigation  by  simpUfying  judicial  procedure  and  expediting  final  judgment. 
Under  present  conditions  the  poor  man  is  at  a  woeful  disadvantage  in  a 
legal  contest  with  a  corporation  or  a  rich  opponent.  The  necessity  for  the 
reform  exists  both  in  United  States  courts  and  in  all  State  courts.  In 
order  to  bring  it  about,  however,  it  naturally  falls  to  the  general  govern- 
ment by  its  example  to  furnish  a  model  to  all  States. 

He  points  out  that  while  the  Supreme  Court  of  the  United 
States  has  the  power  to  frame  rules  of  equity  practice  for  the 
Federal  Courts,  it  has  practically  done  nothing  in  this  line  for 
over  a  hundred  years.  May  we  not  expect  that  the  new  judges 
just  appointed  may  be  able  to  induce  their  brothers  to  look  at  this 
matter  a  little  and  to  simplify  a  procedure  which,  in  patent  and 
copyright  cases  especially  is  a  scandal  in  the  administration  of 
justice.  He  urges  that  our  highest  Federal  tribunal  should  be 
relieved  from  unnecessary  appeals. 

"No  man,"  he  says,  '*ought  to  have,  as  a  matter  of  right,  a  review  of 
his  case  by  the  Supreme  Court.  He  should  be  satisfied  by  one  hearing 
before  a  court  of  first  instance  and  one  review  by  a  court  of  appeals. 
The  proper  and  chief  usefulness  of  a  supreme  court,  and  especially  of  the 
Supreme  Court  of  the  United  States,  is,  in  the  cases  which  come  before 
it  60  to  expound  the  law,  and  especially  the  fundamental  law — the  Consti- 
tution— as  to  furnish  precedents  for  the  inferior  courts  in  future  litigation 
and  for  the  executive  oflftcers  in  the  construction  of  statutes  and  the  per- 
formance of  their  legal  duties.  Therefore,  any  provisions  for  review  of 
cases  by  the  Supreme  Court  that  cast  upon  that  court  the  duty  of  passing 
on  questions  of  evidence  and  the  construction  of  particular  forms  of 
instruments,   like   indictments,   or   wills,   or   contracts,   decisions  not   of 
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S^neral  application  or  importance,  merely  clog  and  burden  the  court 
and  render  more  difficult  its  higher  function,  which  makes  it  so  impor- 
tant a  part  of  the  framework  of  our  Government.  The  Supreme  Court  is 
now  carrying  an  unnecessary  burden  of  appeals  of  this  kind,  and  I  earn- 
estly urge  that  it  be  removed." 

The  President  endorses  the  recommendations' of  the  American 
Bar  Association  through  its  committee  of  fifteen,  and  the  bills  now 
before  Congress  embodying  those  recommendations.  He  urges 
the  passage  of  a  law  regulating  the  issuing  of  injunctions,  and 
asks  that  the  salaries  of  the  Federal  Judges  be  increased.  He 
says: 

I  further  recommend  to  Congress  the  passage  of  the  bill  now  pending 
for  the  increase  in  the  salaries  of  the  Federal  judges,  by  which  the  Chief 
Justice  of  the  United  States  shall  receive  $17»500  and  the  Associate  Jus- 
tices of  the  Supreme  Court  $17,000;  the  circuit  Judges  constituting  the 
circuit  court  of  appeals  shall  receive  $10,000,  and  the  district  judges 
$9,000.  These  judges  exercise  a  wide  jurisdiction,  and  their  duties  require 
of  them  a  profound  knowledge  of  the  law,  great  ability  in  the  dispatch  of 
business,  and  care  and  delicacy  in  the  exercise  of  their  jurisdiction  so  as  to 
avoid  conflict  whenever  possible  between  the  Federal  and  the  State  courts. 
The  positions  they  occupy  ought  to  be  filled  by  men  who  have  shown 
the  greatest  ability  in  their  professional  work  at  the  bar,  and  it  is  the 
poorest  economy  possible  for  the  Government  to  pay  salaries  so  low  for 
Judicial  service  as  not  to  be  able  to  conmiand  the  best  talent  of  the  legal 
profession  in  every  part  of  the  country.  The  cost  of  living  is  such,  espe- 
cially in  the  large  cities,  that  even  the  salaries  fixed  in  the  proposed 
bill  will  enable  the  incumbents  to  accumulate  little,  if  anything,  to  support 
their  families  after  their  death.  Nothing  is  so  important  to  the  preserva- 
tion of  our  country  and  its  beloved  institutions  as  the  maintenance  of  the 
independence  of  the  judiciary,  and  next  to  the  life  tenure  an  adequate 
salary  is  the  most  material  contribution  to  the  maintenance  of  independ- 
ence on  the  part  of  our  judges. 

It  is  to  be  hoped  that  Congress  will  take  this  view  of  the  matter. 
If  our  representatives  should  go  as  far  as  this  in  remunerating  the 
Federal  judiciary,  and  pass  this  bill,  we,  the  richest  nation  in 
the  world,  will  be  actually  paying  our  Federal  Court  judges 
nearly  half  as  much  as  the  people  of  England  pay  their  trial 
judges  and  not  (juite  as  much  as  the  citizens  of  the  City  of  London 
pay  their  municipal  judges. 


The  Law's  Delay  (Continued)  .^—8.  In  1898  Scott  Bibb,  a 
Negro,  filed  in  the  Supreme  Court  his  petition  for  a  mandamus 
to  compel  the  city  autnorities  of  the  City  of  Alton  to  admit  his 
two  children,  Minnie  Bibb,  then  seven  years  old,  and  Ambrose 
Bibb,  then  eight  years  old,  to  a  public  school  in  that  city.  Issues 
of  fact  having  been  made  by  the  pleadings  the  Supreme  Court, 
following  its  previous  practice  in  such  cases,  which  practice  had 
prevailed  for  about  eighty  years,  sent  the  issues  to  the  Circuit 

*  Continued  from  last  number,  Vol.  44,  page  910. 
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Court  of  MadisoQ  County  for  trial  by  jury.  A  trial  being  there 
had  it  resulted  in  a  verdict  against  the  petitioner,  which  verdict, 
being  certified  to  the  Supreme  Court  was  set  aside.  (People 
ex  rel.  vs.  Mayor,  ek.,  of  Alton,  179  111.,  615.)  Six  subsequent 
trials  by  jury  were  had  in  the  Circuit  Court  in  two  of  which  the 
juries  disagreed  and  in  the  other  four  of  which  verdicts  wer6  ren- 
dered in  favor  of  the  respondents.  (People  ex  rel.  v.  Mayor,  etc., 
of  Alton,  \m  111.  309:  People  ex  rel.  v.  Mayor,  etc.,  of  Alton, 
209  111.  4()1 ;  People  ex  rel.  v.  Mavor,  etc.,  of  Alton,  221  111.  275; 
People  ex  rel.  v.  Mayor,  etc.,  of  Alton,  233  111.  542.)  Each 
verdict  in  favor  of  the  respondents  prior  to  the  last  one  was  set 
aside  by  the  Supreme  Court  and  an  order  made  sending  the  issues 
back  to  the  Circuit  Court  for  another  trial.  When  the  last  verdict 
came  before  the  Court  in  1908,  ten  years  had  elapsed  since  the 
mencement  of  the  suit  and  Scott  Bibb's  daughter  Minnie  had 
reached  the  age  of  seventeen  years  and'  his  son  Ambrose  had 
reached  the  age  of  eighteen  years.  The  Court  then,  for  the  first 
time,  discovered  that  there  was  no  constitutional  right  of  trial 
by  jury  in  a  mandamus  case  originally  brought  in  the  Supreme 
Court,  and,  finding  that  the  last  verdict  rendered  by  the  jury  was 
plainly  and  palpably  against  the  evidence  in  the  case,  the  Court 
set  it  aside,  found  that  all  the  material  facts  alleged  in  the  peti- 
tion were  true  and  that  the  relator  was  entitled  to  the  writ  of  man- 
damus prayed  for,  and  ordered  the  issuance  of  the  writ,  in  and 
by  which  the  city  authorities  of  Alton  were  commanded  to  admit 
the  then  grown-up  children  of  the  relator  to  the  public  school  in 
question.  Tw^o  of  the  judges  of  the  Supreme  Court  dissented 
from  the  judgment  on  the  ground  that  the  parties  had  a  consti- 
tutional right  of  trial  by  jury  in  a  mandamus  case  brought  orig- 
inally in  the  Supreme  Court. ^ 

This  case  needs  no  comment.  Res  ipsa  loquitur.  It  may  be 
remarked,  however,  in  passing,  that  after  it  had  been  commenced, 
but  before  it  was  finally  decided,  the  Court  held  that  it  was  vested 
with  a  sound  legal  discretion  as  to  w^hether  it  would  exercise  its 
original  jurisdiction  in  mandamus  cases,  and  determined  it  would 
only  exercise  it  for  the  protection  of  the  rights,  interests  and  fran- 
chises of  the  State  and  the  rights  and  interests  of  the  public,  to 
enforce  performance  of.  high  official  duties  aflFecting  the  public  at 
large,  and,  in  emergencies,  in  cases  affecting  local  public  interests 
or  private  rights,  when  there  was  no  other  adequate  remedy  and 
when  the  exercise  of  such  jurisdiction  was  necessary  to  prevent 
a  failure  of  justice;  and  this  conclusion  of  the  Court  was  based 
mainly  upon  the  proposition  that  when,  in  a  mandarnus  case,  an 
issue  of  fact  w  as  made  up,  it  became  necessary  to  certify  the  case 
to  an  inferior  court  for  trial  by  jury,  thus  occasioning  unnecessary 
delay  and  inconvenience  to  the  Supreme  Court  and  to  the  parties 

'  People  V.  Mayor  of  Alton.  233  111.  542,  Id. 
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interested.  (People  ex  rel.  Kocourek  vs.  City  of  Chicago  et  al., 
193  m.,  507;  People  ex  rel.  Taylor  vs.  Board  of  Education,  197 
m.,  43.)        ^        ^  -  ^ 

9.  In  July,  1901,  Michael  McAndrews  was  severely  injured  by 
reason  of  certain  cars  being  thrown  by  a  locomotive  engine  under 
the  control  of  the  servants  of  the  Chicago,  Lake  Shore  and  Eastern 
Railway  Company  against  a  car  which  he  was  unloading.  For 
the  purpose  of  bringing  and  prosecuting  an  action  against  the 
railway  company  he  employed  an  able  lawyer,  who,  in  February, 

1902,  filed  a  declaration  containing  one  count.     In  November, 

1903,  more  than  two  years, subsequent  to  the  date  of  his  injury,  it 
having  been  discovered  that  the  declaration  was  defective,  and 
that  it  did  not  state  a  cause  of  action,  it  was  amended  by  the  filing 
of  two  additional  counts.  To  these  counts  the  defendant  filed 
pleas  of  the  statute  of  limitations  and,  a  demurrer  having  been 
interposed  to  these  pleas,  the  Court  sustained  it  and  a  trial  of  the 
case  was  had  upon  the  merits,  with  the  result  that  the  plaintiff 
recovered  a  judgment  for  $12,000.  Upon  appeal  to  the  Appellate 
Court  of  the  first  district  this  judgment  was  reversed  on  the  ground 
that  the  statute  of  limitations  presented  a  good  defense  to  the 
additional  counts  to  the  declaration  and  a  judgment  was  rendered 
in  that  court  in  favor  of  the  defendant.  Upon  a  writ  of  error 
from  the  Supreme  Court  this  judgment  was  affirmed.  The  result 
of  the  decisions  was  that  the  plaintiff,  a  poor  laboring  man, 
crippled  for  life,  and  legally  and  justly  entitled  to  $12,000  as  com- 
pensation for  his  injuries,  was  not  only  defeated  of  his  right  to 
recover,  but  had  a  judgment  for  costs  entered  against  him  and  in 
favor  of  the  corporation  to  blame  for  his  injury.  This  occurred 
through  no  fault  of  his  own,  but  merely  because  of  a  mistake  of 
his  lawyer,  a  mistake  the  correction  of  w^hieh  would  have  worked 
no  injury  or  injustice  to  the  defendant.^ 

10.  In  August,  1906,  Lillian  Walters  was  injured  by  reason  of 
a  defective  sidewalk  over  which  she  w^as  passing  in  the  City  of 
Ottawa.  In  the  following  month  she  filed  with  the  city  attorney 
and  the  city  clerk  the  notice  in  writing  which  the  law  required 
her  to  file,  giving  her  name  and  residence,  the  time  and  place  of 
the  accident,  and  the  name  and  address  of  her  attending  phy- 
sician. She  employed  competent  and  able  lawyers,  who  brought 
suit  in  the  Circuit  Court  in  the  same  month  and  filed  a  declaration 
(consisting  of  three  counts.  Neither  of  these  counts  contained  any 
reference  to  the  notice.  The  city  pleaded  the  general  issue  to  the 
declaration,  but,  on  November  20,  1907,  more  than  a  year  after 
the  plaintiff's  injury  and  the  commencement  of  the  suit,  withdrew 
itt»  plea  and  filed  a  demurrer  to  the  declaration,  which  was  sus- 
tained. The  plaintiff's  attorneys  thereupon  amended  the  declara- 
tion by  adding  to  each  count  averments  showing  the  giving  of 

» McAndrews  v.  Chicago  &  R.  Co.,  222  IH.  232. 
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the  notice  and  setting  out  copies  thereof.  The  city  again  pleaded 
the  general  issue  and  also  the  one-year  statute  of  limitations.  The 
Court  sustained  the  demurrer  to  the  plea  of  the  statute  of  limita- 
tions and  thereupon  the  ease  was  tried  with  the  result  that  the 
plaintiff  obtained  a  verdict  and  judgment  for  $1,000,  which,  upon 
appeal,  the  Appellate  Court  affirmed.  Upon  further  appeal  to  the 
Supreme  Court  the  judgments  of  the  Circuit  Court  and  Appellate 
Court  were  reversed  and  it  was  held  that  the  statute  of  limitations 
barred  the  plaintiff  from  recovering.  So  this  woman,  who  had 
a  good  cause  of  action  for  which  she  was  entitled  to  recover  $1,000, 
who  notified  the  city  promptly  of  her  injury  as  the  law  required, 
who  employed  competent  and  able  lawyers  and  commenced  her 
suit  within  thirty  days  after  her  injury,  was  finally  denied  justice, 
not  for  any  fault  of  her  own,  but  because  her  lawyers,  able  and 
competent  as  they  were,  could  not  foresee  that  the  Supreme  Court 
of  the  State  would  decide  that  it  was  necessary  to  set  forth  in  the 
plaintiffs  declaration  the  riving  of  the  notice  referred  to.* 

11.  In  December,  1905,  lluth  Klinkrath,  then  twelve  years  and 
eight  months  old,  was  injured  while  playing  with  other  children 
upon  a  railroad  turntable.  To  recover  damages  for  her  injury, 
she  brought  an  action  by  her  next  friend  in  the  Circuit  Court 
against  the  railroad  company.  The  trial  resulted  in  a  judgment 
in  favor  of  the  plaintiff  for  $2,000,  which  judgment  the  Appellate 
Court  of  the  third  district  affirmed.  Upon  a  further  appeal  to 
the  Supreme  Court  it  was  urged  by  the  defendant  that  the  trial 
court  erred  in  giving  the  following  instruction  to  the  jury  on 
behalf  of  the  plaintiff: 

'Tou  are  Instructed  that  if  you  believe,  from  the  evidence]  that  the 
plaintiff  did  exercise  such  care  and  caution  as  children  of  her  agd,  capacity 
and  intelligence  are  capable  of  exercising  under  the  same  circumstances, 
then  the  plaintlfT  cannot  be  charged  with  the  want  of  reasonable  care  for 
her  own  safety." 

It  was  objected  that  this  instruction  was  erroneous  because  it 
did  not  require  of  the  plaintiff  the  exercise  of  such  care  and 
caution  ''as  children  of  her  Age,  capacity,  intelligence  and  experi- 
ence are  capable  of  exercising  under  the  same  circumstances," 
and  it  was  insisted  that  the  omission  of  the  word  "experience" 
required  the  reversal  of  the  judgments  of  the  Circuit  and  Appel- 
late Courts.  Five  judges,  the  two  other  dissenting,  so  held  and  the 
judgments  of  the  Circuit  and  Appellate  Courts  were  reversed 
accordingly. 

The  plaintiff  in  this  case,  being  a  mere  child,  was  incapable 
of  protecting  her  own  rights  in  or  out  of  court.  If  the  judge  of 
the  Circuit  Court  and  the  judges  of  the  Appellate  Court  were 
incapable  of  detecting  the  legal  difference  between  care  which 

*  Walters  v.  City  of  Ottawa.  240  111.  259,  Id. 
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could  be  exercised  by  a  child  of  the  plain tiflf's  ''age,  capacity  and 
intelligence,"  and  that  which  could  be  exercised  by  a  child  of  her 
^•'age,  capacity,  intelligence  and  experience/'  it  was  not  her  fault. 
Yet  this  mistake,  if  it  was  a  mistake,  of  these  four  judges  (which 
mistake,  it  must  not  be  forgotten,  two  judges  of  the  Supreme  Court 
also  labored  under)  was  the  means  of  inflicting  upon  this  crippled 
child  the  costs  incurred  by  the  railroad  company  in  the  appeals  to 
the  Appellate  and  Supreme  Courts,  and  the  further  costs  and 
expenses  she  would  be  compelled  to  incur  in  another  trial  by  jury, 
to  be  followed,  in  case  of  her  success,  by  further  appeals  to  the 
Appellate  and  Supreme  Courts.  Would  it  not  be  well  to  provide 
by  statute,  or,  if  necessary,  by  constitutional  amendment,  tnat  the 
costs  of  mistakes  made  by  judges  as  to  the  law  shall  be  paid  either 
by  the  judges  themselves  or  out  of  the  State  treasury  and  not  be 
imposed  upon  cripples  or  widows  or  children  who  bring  suits  in 
our  courts?  Mignt  it  not  also  be  well  to  amend  the  Constitution 
so  as  to  provide  that  circuit  judges,  in  addition  to  being  twenty- 
five  years  of  age,  residents  of  the  State  for  five  years  next  preced- 
ing their  election  and  residents  of  the  circuits  in  which  they  are 
elected,  shall,  like  petit  jurors,  be  persons  "of  soimd  judgment, 
well  informed," and  who  understand  the  English  language"? 

How  bright  and  intelligent  must  have  been  the  twelve  jurors 
in  this  case  if  they  perceived  this  exceedingly  fine  point,  which 
though  it  was  seen  by  five  judges  of  the  Supreme  Court,  was  not 
apparent  to  the  other  judges  of  that  Court,  the  three  judges  of  the 
Appellate  Court,  or  to  the  judge  of  the  Circuit  Court  who  presided 
at  the  trial  I  Is  it  not  a  travesty  upon  justice  for  five  judges,  in 
a  simple  case  like  this,  to  overrule  six  other  judges  presumptively 
of  equal  intelligence  with  themselves,  and  reverse  a  judgment  for 
the  omission  from  an  instruction  of  a  word  the  insertion  of  which 
every  one  must  be  satisfied,  to  a  moral  certainty,  could  not  have 
affected  the  verdict  of  the  jury?* 

12.  A  man  was  driving  along  the  highway  in  a  wagon  on  a 
load  of  hay  when  he  was  knocked  from  it  by  an  overhanging 
telephone  wire  which  had  been  negligently  allowed  to  fall  down, 
and  permanently  injured.  He  sued  the  company  and  proved 
the  injury  and  the  negligence.  The  jury  found  for  the  plaintiff 
and  assessed  damages  to  compensate  him  for  the  injury.  The 
defendant  took  an  appeal,  and,  for  the  first  time,  before  any 
court,  raised  the  question  of  the  sufficiency  of  the  averments  of 
the  petition.  The  Supreme  Court,  two  or  three  years  after  the  suit 
was  instituted,  reversed  the  case  on  the  ground  of  the  insufficiency 
of  the  averments,  holding  that  the  complaint,  bad  in  this  particu- 
lar, without  regard  to  whether  the  record  showed  a  fair  trial  and 
just  result.  It  ruled  that  an  allegation  that  plaintiff  was  driving 
along  and  upon  said  street  on  a  load  of  baled  hay,  and  without  see- 

•  Lake  Erie,  etc.,  R.  Co.  v.   Iflingrath,  227  111.  439,  Id. 
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ing  or  l^nowing  the  condition  of  said  telephone  wire,  he  drove 
against  and  was  caught  by  said  wire  and  was  thrown  from  his 
wagon,  does  not  show  that  plaintiff  was  thrown  because  of  such 
wire,  on  account  of  the  absence  of  the  averment  that  he  was  there- 
by thrown.  Before  the  case  reached  a  second  judgment  the  plain- 
tiff died,  and  his  action  died  with  him  and  "he  appeared  before  the 
Judge  of  all  Judges,  who  heard  him  and  judged  him  according 
to  his  merits,  without  searching  the  record  to  find  whether  his 
attorney  was  skilled  in  technicalities,  and  whether  his  plea  was 
by  direct  averment  or  by  way  of  recital  or  stated  conclusions. "• 
13.  The  plaintiff,  a  woman,  had  been  at  a  hospital  in  St.  Louis 
for  some  time  as  a  patient  and  had  so  far  recovered  from  a  serious 
operation  as  to  be  able  to  return  to  her  home.  But  she  was  still 
very  weak  and  ill.  And  through  an  attendant  a  bargain  was 
made  with  a  livery  stable  (the  defendant)  to  carry  her  home.'  A 
carriage  soon  arrived,  with  a  colored  driver,  and  on  the  morning 
of  February  12,  1908,  she  was  assisted  down  the  steps  of  the  hos- 
pital and  to  the  carriage  by  a  nurse  and  her  sister.  Upon  entering 
the  carriage  she  personally  paid  the  driver  and  he  was  instructed 
as  to  her  destination.  After  having  progressed  to  within  five  or 
six  blocks  of  plaintiff's  residence  the  driver  stopped  the  carriage 
and  notified  her  that  it  would  be  impossible  for  him  to  complete 
the  journey,  in  view  of  the  muddy  condition  of  the  streets.  All 
of  the  way,  except  the  last  few  blocks,  the  streets  were  solid 
enough,  but  were  unmade  and  muddy  for  six  or  eight  blocks  next 
to  plaintiff's  residence.  The  carriage  had  passed  tnrough  several 
inud  holes  of  considerable  proportions  when  the  driver  notified 
plaintiff  and  her  sister  that  he  would  not  complete  the  journey, 
and  inquired  if  plaintiff  could  not  walk  the  remainder  of  the 
way.  They  told  him  that  it  was  iitterly  impossible  for  her  to 
wolk,  in  view  of  her  enfeebled  condition  and  suggested  that  he 
might  procure  another  conveyance  and  complete  the  transit. 
Whereupon  the  driver  left  them  in  the  carriage  and  went  to  a 
telephone,  and  on  returning  to  the  carriage  informed  plaintiff 
and  her  sister  that  the  "boss"  said  for  him  to  return  them  to  the 
hospital  and  not  attempt  to  proceed  further  through  the  mud. 
Plamtiff  replied  she  was  not  able  to  take  the  long  drive  back  to 
the  starting  point  and  requested  the  driver  to  procure  a  lighter  con- 
veyance and  continue  the  journey,  as  it  would  be  impossible  for 
plaintiff  in  her  condition  to  return  to  the  hospital.  The  driver 
went  a  second  time  to  the  telephone  and  coming  back  again  ^old 
plaintiff  that  the  "boss"  said  he  was  to  bring  plaintiff  to  defend- 
ant's livery  barn  and  there  transfer  her  into  a  storm  buggy,  by 
means  of  which  she  would  be  conveyed  to  her  home.  Plaintiff 
acjain  told  the  driver  that  her  condition  was  such  she  was  unable 

•  "Lawyers  and  Courts/'  citing  170  Ind.  543,  Cassius  C.  Hadley,  Proceed- 
ings Indiana  Bar  Assn.,  1909. 
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to  withstand  the  strain  of  the  trip.  The  driver  was  very  rude 
throughout  and  eventually  by  the  aid  of  a  passing  boy  the  plain- 
tiS  got  word  to  the  family  grocer  who  came  in  the  course  of  an 
hour  with  an  open  one-horse  surrey  and  took  the  woman  home. 
But  by  her  long  wait  in  the  carriage  and  the  ride  in  the  open 
wagon  she  contracted  a  severe  cold  which  resulted  in  a  severe 
illness.  For  the  breach  of  the  contract  with  her,  the  plaintiflF  sued 
the  defendant  for  damages.^ 

Now  there  is  nothing  difficult  in  this  case.  Whether  the  livery- 
man was  a  common  carrier  or  not  was  immaterial,  for  whatever 
you  may  call  him,  he  had  made  a  contract  to  do  a  certain  thing, 
viz.,  cariy  the  plaintiflF  to  her  house,  and  he  had  not  done  so.  The 
performance  was  not  *  ^impossible" ;  at  the  most  it  was  merely  more 
difficult  on  account  of  the  state  of  the  roads  than  perhaps  the 
defendant  contemplated.  But  that  was  no  excuse,  it  was  such 
a  case  as  any  judge  should  be  able  to  decide  at  once  after  hearing 
the  evidence  on  both  sides,  both  as  to  the  liability  and  the  amoimt 
which  should  be  awarded  to  the  plaintiff.  But  on  May  31,  1910, 
when  the  case  is  decided  on  appeal  by  the  Missouri  Court  of 
Appeal^  it  takes  a  written  opinion  of  six  printed  pages  (double 
column).  Not  to  declare  final  judgment — oh,  no!  out  to  reverse 
the  decision  below  and  send  it  back  for  another  trial.  And  the 
major  part  of  the  opinion  is  taken  up  with  discussing  in  a  most 
learned  style  the  difference  between  an  action  on  contract  and  in 
tort — the  form  of  the  action,  not  the  merits  of  the  case  at  all. 
And  after  nearly  two  and  a  half  years  the  plaintiff  is  just  where 
she  was,  so  far  as  obtaining  justice  is  concerned,  when  in  May, 
1908,  she  sat  in  the  carriage  and  had  her  unpleasant  experience 
with  the  rude  driver. 

The  ease  nmst  be  tried  over  again  with  the  certainty  of  another 
apj>eal  and  a  good  chance  of  another  reversal.  Is  it  not  strange 
that  among  our  people  any  one  can  be  found  brave  enough  to 
go  to  law.  Sixteen  men,  a  trial  judge,  twelve  jurymen,  and  three 
appellate  judges  have  all  given  their  time  to  the  woman^s  case,  and 
it  is  all  to  do  over  again.  And  the  trouble  is  that  it  is  not  the 
fault  of  the  sixteen,  it  is  the  fault  of  the  "system." 

That  such  a  system  should  continue  to  be  borne  by  the  people 
of  the  United  States,  is  really  the  wonder  of  the  age.  It  exists 
nowhere  else  in  the  civilized  world.  It  is  unknown  on  the  conti- 
nent of  Europe.  In  England,  where  we  found  it  less  than  two 
centuries  ago  it  has  been  unknown  for  over  half  a  century.  Had 
the  plaintiff  in  the  case  been  in  England  instead  of  Missouri  she 
would  have  gone  to  the  county  judge,  the  week  after  the  occur- 
rence, Jind  having  summoned  the  defendant  to  appear,  would  have 
told  her  story.  A  jur\'  of  five  men  might  have  been  called,  but 
probably  the  judge  would  have  heard  the  case  himself.  No  formal 

» Trout  v.  Watklns  Livery  Co.,  130  S.  W.  136. 
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pleadings  would  have  been  required.  The  judgment  either  for  or 
against  ner  would  have  been  pronounced  the  same  day  and  that 
would  have  been  the  end  of  it.  No  appeals  on  questions  of  form ; 
no  long  opinions  on  bygone  technicalities.  At  the  jubilee  of 
Queen  Victoria,  the  bar  of  England  was  able  to  say  as  a  tribute 
to  law  reform  during  her  sixty  years^  reign:  "Justice  today  is 
cheap  and  expeditious,  and  is  done  in  our  courts — no  honest 
litigant  can  be  defeated  by  any  technicality  or  accidental  slip." 
And  yet  we  live  in  Missouri  under  a  State  Constitution  which 
declares  that  the  courts  shall  afiFord  a  certain  remedy  for  every 
injury  and  that  right  and  justice  shall  be  administered  without 
delay. 


Let  Well  Enough  Alone. — ^There  is  an  old  adage  to  the 
effect  that  it  is  a  good  thing  to  let  well  enough  alone  or,  as  it  is 
sometimes  put  in  the  form  of  a  warning,  "Let  sleeping  dogs  lie." 

In  a  recent  criminal  case  in  England  a  similar  mistake  was 
made.  One  Jackson  was  indicted  for  stealing  electric  lamps  from 
a  house.  The  case  for  the  Crown  disclosed  nothing  which 
amounted  to  legal  evidence  against  him,  but  neither  he  nor  the 
judge  took  that  objection.  Witnesses  were  then  called  for  the 
defence,  and  in  cross-examination  they  made  admissions  which 
showed  that  the  accused  had  been  in  possession  of  electric  lamps 
for  which  he  could  not  satisfactorily  account.  This  fact,  when 
added  to  the  evidence  for  the  prosecution,  was  sufficient  to  warrant 
a  conviction,  and  Jackson  was  convicted.  On  appeal  the  Court 
of  Criminal  Appeal  sustained  the  conviction,  holding  that 
although  the  juage  might  have  stopped  the  case  on  the  conclusion 
of  the  evidence  for  the  prosecution,  yet,  since  he  had  not  done  so 
and  the  evidence  brought  in  by  the  defence  had  supplied  the 
legal  proof  previously  lacking,  the  conviction  must  be  sustained.' 

Two  ca«es  decided  during  the  past  summer  in  our  own  courts 
teach  tho  same  lesson.  An  old  lady  struck  by  a  street  car  in  New 
Orleans  suffered  a  fracture  of  the  rib  and  of  the  right  hand  and 
contusions  about  the  body  and  limbs.  The  shock  affected  her 
nervous  system  and  heart,  and  she  was  confined  to  bed  for  two 
or  three  months,  and  it  was  four  months  before  she  could  go  out, 
even  for  a  carriage  ride,  and  the  fracture  of  the  rib  superinduced 
pneumonia.  She  had  permanently  lost  the  use  of  one  hand,  and 
was  unable  to  go  about  at  the  time  of  the  trial  without  the  use  of  a 
stick.  The  actual  expenses  in  doctor's  fees,  nurses,  drugs,  etc., 
amounted  to  $1,799.69.  The  jury  allowed  her  $1,000.00.  It 
would  be  hard  to  say  how  they  arrived  at  that  kind  of  a  verdict. 
But;  at  any  rate,  thedefendant  was  not  satisfied  to  let  well  enough 
alone  and  appealed  to  the  Supreme  Court,  which  affirmed  the 

•  Jackson's  Case,  5  Crim.  App.  Cas.  22. 
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judgment  against  it  and  increased  the  amount  to  $4,799.69 — 
$3,000.00  for  the  injury  and  the  balance  for  the  expenses.®  In 
the  other  case  the  eleven-year-old  son  of  the  plaintiff  was  killed 
by  the  defendant's  automobile,  the  jury  gave  the  plaintiff  $1,500, 
and  the  defendant,  not  being  content;  the  Supreme  Court  on  appeal 
made  it  $3,000.^^ 


Proper  Use  op  Bailed  Chattel. — The  use  of  a  bailed  chattel 
is  yer>^  strictly  confined  by  the  courts  to  the  object  for  which  the 
bailment  is  made.  A  hirer  must  confine  himself  to  the  use  con- 
templated in  the  hiring,  and  if  the  thing  be  used  by  him  in  a 
different  way,  it  is  a  breach  of  the  contract,  rendering  him  liable 
absolutely.^^  But  as  said  by  a  writer  on  the  subject,  "the  leaven 
of  common  sense  which  keeps  our  law  in  constant  ferment  is  here 
at  work^  recalling  the  injustice  of  visiting  blameworthy  and 
blameless  deviation  with  the  same  penalties  of  absolute  or  insur- 
ance accountability.  One  hires  a  horse  for  a  given  journey,  but 
unexpectedly  encounters  a  friend,  and  turns  off  to  visit  him, 
using,  all  the  while,  a  prudent  care  of  the  animal;  or  he  finds 
obstructions  in  the  road,  and  changes  the  point  of  destination  to 
another  which  must  have  equally  suited  his  bailor,  or  he  misses 
his  way.  Such  instances  are  matters  of  everyday  occurrence."^^ 
One  who  hires  may  be  presumed  to  have  much  latitude  as  to 
time  and  methods  of  enjoyment;  and  local  usage  and  the  good 
sense  of  the  contract  should  interpret  favorably,  where  restrictive 
use  was  not  clearly  specified.  If  the  hiring  be  general,  any 
prudent  use  of  the  thing  is  permissible ;  and  even  if  it  be  particular, 
t^rms  not  fairly  meant  for  exclusion  need  not  warp  the  hirer's 
discretion.  In  a  late  Alabama  case,  the  defendants  hired  from 
the  plaintiff  two  teams  of  horses  and  drivers  therefor,  to  haul 
heavy  iron  castings,  in  which  business  defendants  also  had  teams 
of  their  own.  One  of  defendants'  wagons  got  into  a  hole  where 
the  street  paving  had  been  torn  up,  whereupon  one  of  plaintiff's 
drivers  who  had  just  had  a  similar  experience  at  the  same  place 
unhitched  his  team  and  took  it  back  to  help  defendants'  team, 
and,  because  his  team  would  not  work  in  the  lead,  hitched  it  to 
the  wagon  with  defendants'  team  in  the  lead,  and  in  the  effort  to 
extricate  the  wagon  a  casting  fell  on  one  of  plaintiff's  horses  and 
killed  it.  This  use  of  the  bailed  horses  was  neld  not  a  breach  of 
the  contract  of  hiring  so  as  to  make  the  defendants  liable  for  the 
value  of  the  horse." 

»  Hanna  v.  N.  O.  R.  Co.,  52  South.  "  Laws.   Bail.   Sec.   21. 

855,  La.  "  Schoul.  Ba«.  Sees.  140,  141. 

*•  Buraant  v.  Wolfe.  52  South.  1025,  "  Weller  v.  Camp,  52  South.  929. 
La. 
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Dangerous  Premises — Invitation  to  Fireman. — In  Lunt  v. 
Post  Printing  Co.,"  the  defendants  were  a  printing  company,  and 
an  acid  carboy  having  accidentally  broken  in  one  of  the  rooms 
of  its  building,  a  rush  of  fumes  from  the  room  resembling  smoke 
caused  one  of  the  employees  to  think  that  the  building  was  on 
fire  and  to  turn  on  the  fire  alarm.  The  fire  department  at  onde 
responded  and  a  fireman  who  first  reached  the  room  where  the 
fire  was  supposed  to  be  was  overcome  and  suffocated.  As  a  mat- 
ter of  fact  there  was  no  fire  at  all.  The  Supreme  Court  of  Colo- 
rado rules  that  the  defendant  by  turning  on  the  alarm  did  not 
invite  deceased  on  its  premises,  but  that  he  came  there  in  the  per- 
formance of  his  public  duty  as  a  fireman,  under  the  rule  that 
firemen  who  enter  a  building  in  response  to  a  fire  alarm  are 
licensees  merely,  and  the  owner  or  occupant  is  not  liable  for  their 
injury  by  reason  of  any  defects  in  the  premises. 


Legislative  Delegation  of  Power  to  Make  Rules  to 
Public  Service  Corporation. — ^The  Supreme  Court  of  Alabama 
decides  that  an  act  of  the  Legislature,  authorizing  str^t  railroad 
companies  to  make  reasonable  rules  regarding  transfers,  and  mak- 
ing it  unlawful  to  fraudulently  or  willfully  violate  such  rules,  is 
not  unconstitutional  as  delegating  to  street  railroad  officials  not 
only  the  right  to  legislate,  but  to  suspend  the  law  by  a  suspension 
or  abolition  of  the  rules ;  the  right  to  make  reasonable  rules  exist- 
ing independently  of  the  act,  and  the  authority  thereby  given 
not  being  the  delegation  of  authority  to  legislate,  but  merely 
reiterating  the  right  to  make  such  rules.  Three  of  the  seven 
judges  dissent.  Mayfield,  J.,  regards  the  act  as  nothing  more 
nor  less  than  an  attempt,  on  the  part  of  the  legislature,  to  author- 
ize any  and  all  persons  in  this  state  who  operate  a  street  railroad, 
or  the  president  or  managing  officer  of  a  corporation  which  operates 
such  a  street  railroad,  to  make  and  unmake  the  criminal  laws  of 
the  state  pertaining  to  the  issue,  use,  or  disposition  of  transfers 
used  in  connection  with  street  railroads. 

"If  these  favored  persons  authorized  to  make  the  laws  on  this  subject 
make  no  rules  or  regulations  thereon,  then  there  can  be  no  crime  under 
this  act.  If  they  make  rules  on  this  subject  there  will  be  just  that  many- 
laws,  and  no  more,  under  this  act;  if  they  make  rules  on  the  subject  to-day, 
there  are  that  many  laws  on  the  subject  to-day;  if  they  repeal  or  abolish 
all  these  rules  to-morrow  there  will  be  no  laws  on  the  subject,  until  they 
make  some  more  rules  and  regulations.  If  two  or  more  of  these  persons 
make  different  and  inconsistent  rules,  no  matter  how  inconsistent,  they 
are  all  law.  The  criminal  law  on  the  subject  of  transfers  may  and  will 
be  one  thing  to-day  and  another  to-morrow;  one  thing  in  one  town  or 
city,  and  another  in  other  towns  or  cities.  A  given  act  will  be  a  crime 
in  Montgomery,  and  not  in  Birmingham;  it  will  be  a  crime  on  one  street 
car  in  Montgomery,  and  not  on  another;  it  will  be  a  crime  on  one  car, 
and  not  on  another  of  the  same  train." 

'*  110  Pac.  203,  Colo. 


Digitized  by 


Google 


CUBRENT   TOPICS  AND   NOTES.  HI 

And  if  the  law  is  valid,  say  the  dissenting  judges,  how  can 
this  court  or  any  citizen  desiring  to  observe  or  enforce  the  crim- 
inal law  relating  to  these  transfers,  know  or  find  it?  Only  by 
interrogating  every  person  who  by  this  act  is  authorized  to  make 
the  law.  And,  if  you  could  reach  all,  while  you  were  interrogat- 
ing one,  the  others  might  be  making  other  laws  or  repealing  those 
then  existing.  The  act  should  be  declared  unconstitutional,  be- 
cause it  is  au  unwarranted  delegation  of  legislative  power  to 
individuals;  and  because  it  is  an  attempt  to  authorize  individuals 
to  suspend  the  laws  at  pleasure. 


,  15 


The  Difference  Between  Loan  and  Exchange. — In  an 
Alabama  liguor  prosecution  it  was  charged  that  the  defend- 
ant "did  sell,  barter  or  exchange"  a  quart  of  whisky  contrary 
to  the  statute.  He  tried  to  evade  the  charge  by  pleading,  and 
in  this  the  party  who  received  it  confirmed  him,  that  he  had  lent 
the  liquor  to  the  latter  who  was  to  return  the  same  amount  to 
him  at  a  future  day.  His  counsel  argued  that  this  was  a  loan 
and  that  the  word  loan  was  not  used  in  the  statute.  The  court 
admitted  that  if  the  transaction  was  a  ''loan"  the  defendant  was 
not  guilty,  but  ruled  that  it  was  not.*'  A  sale  is  a  transfer  of  the 
title  to  personal  property  for  a  price  in  money.  A  "barter"  is  a 
transfer  of  property  for  something  which  passes  for  money  at 
the  time  or  place,  but  which  is  not  money — as,  for  instance, 
tobacco  or  skins  of  animals  which  have  sometimes  taken  the  place 
of  money  under  extraordinary  circumstances.  An  "exchange" 
is  the  transfer  of  one  piece  of  property  for  another  piece  instead  of 
for  money  paid  or  promised,  while  a  "loan"  is  the  temporary 
delivery  of  a  chattel  to  be  used  by  the  other  without  paying  for 
the  use  and  to  be  returned  to  the  owner  on  demand  or  when  the 
use  is  accomplished.  Here  the  receiver  did  not  intend  to  return 
the  same  whisky,  but  only  the  same  quantity  of  other  whisky, 
it  could  not  be  a  "loan"  but  was  an  "exchange."  The  civil  law 
recognized  a  bailment  of  this  character  as  a  loan  for  consumption 
which  it  called  a  mutuum,  but  both  Lord  Holt,  in  Coggs  v.  Ber- 
nard, and  Sir  William  Jones,  in  his  Essay  on  Bailments,  while 
adopting  the  other  civil  law  bailments,  rejected  this  one  as  not 
applicable  to  the  principles  of  the  common  law  J" 


Carriage  of  Live  Animals — Defective  Crating. — The  right 
of  a  common  carrier  to  inspect  proffered  shipments  and  to  refuse 
such  as  are  not  properly  packed  is  well  settled.     But  that  it  is 

"Whaley  v.  State,  52  South.  941,         ^«  Clark  v.  State.  52  South.  894. 
Ala.  "Laws  Bail.  Sec.  8. 
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the  duty  of  the  carrier  to  refuse  to  accept  goods  which  ordinary 
observation  would  discover  to  be  in  an  unfit  and  unsafe  condition 
for  transportation  is  affirmed  in  a  recent  case  in  Alabama,^®  with 
the  result  that  on  the  carrier  and  not  the  shipper  will  fall  the 
responsibility  for*  a  loss  caused  by  such  unsafe  packing  or  condi- 
tion. The  plaintiff  sued  for  the  value  of  a  dog  which  he  had  deliv- 
ered to  a  railroad  but  which  had  escaped  en  route  from  the  crate  in 
which  it  was  confined.  The  railroad  set  up  as  a  defense  that  the 
crate  was  insufficient  for  the  purpose  and  that  the  loss  was  therefore 
due  to  the  negligence  of  the  shipper.  But  the  Supreme  Court 
holds  that  the  carrier  has  the  right  to  inspect  proffered  shipments 
and  to  refuse  their  acceptance  when  not  in  fit  condition  for  trans- 
portation; that,  if  unfit  for  shipment,  and  ordinary  observation 
would  discover  that  fact,  it  is  the  duty  of  the  carrier  to  refuse  the 
shipment,  in  order  that  the  shipper  may,  if  he  can,  conform  the 
shipment  to  a  fit  condition  for  transportation ;  and,  that  the  accept- 
ance of  a  shipment  for  transportation,  without  qualification  or 
dissent  in  respect  of  the  fitness  of  its  condition  for  that  purpose, 
subjects  the  carrier  to  all  the  liabilities  ordinarily  attaching  to  an 
accepted  shipment  of  the  character  to  which  that  shipment  belongs. 


Non-actionable  Conspiracy. — A  curious  case  of  non-action- 
able conspiracy  appears  in  the  Minnesota  Supreme  Court.^®  The 
plaintiff  was  the  owner  of  some  real  estate  in  a  city,  the  rear  of 
which  abutted  upon  a  public  alley ;  and  on  which  he  had  erected 
a  large  tenement  building  sufficient  for  occupancy  by  several 
familias.  Defendants  were  the  owners  of  property  in  the  vicinity 
of  his  and  abutting  upon  the  same  alley.  He  complained  that, 
subsequent  to  the  erection  of  his  tenement  house,  the  defendants, 
together  with  one  Walker,  a  member  of  the  City  Council,  conspired 
to  injure  him  by  petitioning  the  council  to  vacate  the  alley,  as 
it  was  of  no  value  and  would  cost  a  good  sum  to  grade  and  fill 
it,  and  that  they  were  a  majority  of  the  property  owners  con- 
cerned. The  plaintiff  charged  that  they  knew  their  statements 
to  be  false  and  that  they  made  them  to  injure  him.  In  holding 
that  no  action  would  lie,  the  court  says: 

"If  the  result  to  be  obtained  be  lawful,  and  lawful  means  be  adopted 
for  its  accomplishment,  it  is  immaterial  what  motive  prompted  those 
engaged  therein,  and  no  action  lies  against  them.  The  end  sought  by  the 
defendants,  the  vacation  of  the  alley,  was  lawful,  and  they  applied  to  the 
proper  tribunal  for  relief.  But  it  Js  contended  that  the  means  employed 
by  defendants  were  unlawful.  In  this  respect  the  complaint  alleges  that 
defendants  falsely  and  maliciously  stated  in  the  petition  that  the  alley 
was  of  no  value,  that  it  would  entail  an  expense  of  several  thousand  dol- 
lars upon  the  city  to  grade  it,  and  that  the  petitioners  constituted  a 

"•  Atlantic  Coast  Line  v.  Rice,  52  "  Boas  v.  Walker,  127  N.  W.  467. 

South.  918. 
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majority  of  the  property  owners  who  would  be  affected  by  the  vacation. 
It  further  alleges  that  these  statements  and  representations  were  false 
and  untrue,  and  so  known  to  be  by  defendants.  These  allegations  do  not 
bring  the  case  within  the  rule.  The  charge  that  defendants  falsely  repre- 
sented that  they  constituted  a  majority  of  the  property  owners  is  not 
sustained  by  the  record.  The  petition  for  the  vacation  of  the  alley  was 
made  a  part  of  the  complaint,  and  no  such  representation  appears  therein, 
and  it  was  not  claimed  that  the  particular  representation  was  otherwise 
made  than  in  the  petition.  The  other  statements  in  the  petition,  to  the 
effect  that  the  alley  was  of  no  value  and  that  the  grading  thereof  would 
involve  the  city  in  considerable  expense,  are  expressions  of  opinion,  and 
not  assertions  of  existing  facts  which  would  naturally  tend  to  mislead 
or  deceive  the  city  council,  and  are  not,  therefore,  within  the  meaning 
of  the  law,  unlawful.  The  rule  applicable  to  cheating  and  false  pre- 
tenses Is  analogous,  and  controls  this  particular  branch  of  the  case.  It 
Is  held  in  cases  involving  representations  of  that  kind  that  opinions  as 
to  value  are  not  wrongful  or  unlawful,  and  create  no  offense  against  the 
person  who  expresses  the  same." 


The  Care  Required  of  Druggists. — In  a  recent  Maine  case, 
where  a  man  had  presented  a  prescription  to  a  druggist  calling 
for  some  chlorodyne  tablets,  a  non-poisonous  medicine,  and  the 
druggist  had  given  him  corrosive  sublimate  tablets  containing 
bichloride  of  mercury  and  muriate  of  ammonia — one  grain  of 
which  would  cause  death — from  the  effect  of  the  taking  of  which 
the  patient  nearly  died,  the  Supreme  Court  lays  it  dovm  that  the 
ordinary  care  required  of  a  druggist  in  compounding  medicines 
and  filling  prescriptions  requires  a  degree  of  vigilance  and  pru- 
donco  commensurate  with  the  dangers  involved,  and  the  hiehest 
practicable  degree  of  piiidence,  thoughtfulness,  vigilance,  and  the 
most  exact  and  reliable  safeguards  consistent  with  reasonable  con- 
duct of  the  business  that  human  life  may  not  be  exposed  to  the 
danger  resulting  from  substitution  of  deadly  poisons  for  harm- 
less medicine.  The  Supreme  Court  affirms  a  judgment  for  dam- 
ages against  the  druggist,  in  spite  of  the  argument  of  his 
counsel  that  for  a  druggist  to  mistake  a  large  white  tablet  stamped 
with  the  word  "poij^on'^  for  a  small  dark  green  one,  was  not  neg- 
ligence.*^ 

Regulation  of  Neavspapers. — The  constitutionality  of  a 
Pennsylvania  statute  of  1907  recjuiring  all  newspapers  to  print  in 
a  conspicuous  place,  in  every  issue,  the  names  of  the  owners, 
proprietors,  or  publishers  and  the  managing  editors,  being  con- 
tested by  a  weekly  newspaper  in  that  state,  has  been  affirmed  by 
the  Supreme  Court  as  a  valid  exercise  of  the  police  power.'^  The 
court  rules  that  if  the  newspaper  is  a  partnership,  the  names  of 
the  partners  should  be  given,  if  a  limited  partnership,  the  names 
of  the  partners,  officers  and  managers,  and,  if  a  corporation,  the 
names  pf  the  president,  treasurer,  and  secretary. 

*Tremblay  v.  Kimball.  77  Atl.  405.         *»Com.  v.  Short,  77  A.  449. 
VOL.  XLV.  8 
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The  Lien  of  a  Bailee. — The  common  law  lien  of  a  bailee 
arose  wherever  the  bailee  had  by  his  labor  or  skill  imparted  an 
additional  value  to  the  property,  and  hence  one  doing  work  upon 
a  thing  had  a  lien  and  so  had  a  carrier  who  is  presumed  to 
have  added  to  its  value  by  taking  it  to  where  it  is  wanted.  But 
one  who  merely  kept  the  goods  for  hire  had  no  lien,  though  by 
statute  in  many  states,  a  wareliouseman  is  given  the  right.--  In 
a  New  York  case,-^  a  lathe  had  been  stored  with  the  defendant 
for  the  mutual  benefit  of  both  parties.  After  a  time  he  notified 
the  owner  to  take  it  away,  which  he  did  not  do,  and  when  four 
months  later,  the  owner  demanded  it  the  other  refused  to  deliver 
it  until  he  paid  him  a  reasonable  storage  charge.  The  court 
held  that  he  was  entitled  to  be  paid  for  the  storage  but  not  to 
hold  the  goods ;  that  no  lien  arises  in  favor  of  a  casual  bailee  and 
that  the  case  was  not  within  the  statute  giving  a  lien  to  a  ware- 
houseman for  the  latter  is  a  person  engaged  in  the  business  of 
storing  goods  which  the  defendant  was  not. 


The  Assignment  of  a  Liability. — In  a  recent  case  in  New- 
Jersey,  a  resident  of  France  had  made  a  contract  with  one  Victor 
E.  Freeman,  of  New  Jersey,  to  purchase  a  large  number  of 
staves  to  be  manufactured  and  delivered  by  said  Freeman.  Sub- 
sequently a  manufacturing  corporation  was  formed  to  which 
Freeman  assigned  his  contract,  but  the  Frenchman  refused  to 
recognize  the  assignment,  and  the  Court  of  Appeals  rules  that 
the  contract  was  not  assignable.^* 

Though  modern  law  favors  the  freedom  of  the  assignment 
of  rights,  the  contrarj'-  is  true  as  to  liabilities,  and  one  can  rarely 
be  compelled  to  accept  performance  of  a  promise  from  one  who 
was  not  a  party  to  it.^'  As  said  by  an  English  judge,  "You 
have  a  right  to  the  benefit  you  contemplate  from  the  character, 
credit,  and  substance  of  the  party  with  whom  you  contract,"  or 
as  Pollock  puts  it,  the  intention  of  a  contracting  party  is  to  create 
an  obligation  between  himself  and  another  certain  person,  and, 
if  that  intention  fails  to  take  its  proper  effect,  it  cannot  be 
allowed  to  take  the  different  effect  of  involving  him  without  his 
consent  in  a  contract  with  some  one  else.^* 

In  an  earlier  New  Jersey  case  an  assignment  by  a  New  Jersey 
corporation  to  an  Arizona  corporation  of  a  contract  to  publish 
school  books  was  held  ineffectual.-^  Of  course,  where  the  con- 
tract involves  no  question  of  skill  or  personal  confidence  (which 

«Law8  Bail.  Sec.  27.  ="Laws  Contr.  Sec.  358. 

*  Alton  V.  N.  Y.  Taxicab  Co.,  121  =•  Contr.  467. 

N.  Y.  Supp.  271.  ^Wooster  v.  Crane  Co.,  73  N.  J. 

«  Schlessinger  v.  Forest  Products  (Eq.)  22;  66  A.  1093. 
Co.,  76  AU.  1028.  N.  J. 
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was  clearly  present  in  the  principal  case)  there  is  no  objection  to 
the  promisor  delegating  its  performance  to  others,  he  remaining 
liable  for  the  work  being  properly  done,  but  as  said  in  that  case, 
''the  injustice  of  permitting  an  assignment  of  a  contract  for  per- 
sonal services,  for  the  painting  of  a  picture,  for  a  partnership,  is 
obvious.  A  contract  for  the  sale  of  goods  to  be  manufactured 
stands  on  similar  grounds  where  the  vendee  relies  upon  the  skill 
and  experience  of  the  manufacturer  as  well  as  upon  the  implied 
warranty  of  quality.  No  man  who  has  employed  a  tailor  to 
make  a  suit  of  clothes  ought  to  be  compelled  to  accept  a  suit 
made  by  the  tailor's  assignee." 


Manslaughter — Inexcusable  Homicide. — What  was  intend- 
ed as  a  practical  joke  was  followed,  as  it  often  is,  by  very  serious 
consequences  in  a  recent  case  in  Kansas.  A  band  concert  was 
in  progress  on  a  temporary  stand  erected  in  one  of  the  streets  of 
Arkansas  City,  where  defendant  was  employed  as  a  member  of  the 
fire  department.  A  large  crowd  of  people  having  gathered  in  the 
street  to  listen  to  the  music,  the  fire  chief,  who  was  intoxicated 
and  had  been  off  duty  all  day,  concluded  it  would  be  fine  sport 
to  turn  on  a  false  alarm  and  scatter  the  crowd  by  driving  rapidly 
through  it  for  the  supposed  purpose  of  reaching  the  fire.  After 
communicating  his  ideas  to  the  prisoner  the  two  proceeded  to 
carry  them  out.  The  chief  turned  on  a  fake  alarm,  his  con- 
federate hitched  up  the  chiefs  horse,  and  they  started  down  the 
street  toward  the  crowd  as  fast  as  they  could  get  the  horse  to 
run,  the  prisoner  driving^  and  the  chief  whipping  the  horse. 
Their  vehicle  struck  a  buggy,  which  overturned,  injuring  one  of 
the  occupants  so  seriously  as  to  cause  her  death.  The  Kansas 
statutes  make  homicide  excusable  when  committed  by  accident  or 
misfortune,  or  in  doing  any  other  lawful  act  by  lawful  means 
with  usual  and  ordinary  caution  and  without  unlawful  intent. 
The  Supreme  Court  of  Kansas,  in  affirming  the  prisoner's  con- 
viction of  manslaughter,  holds  that  the  intent  governs,  and  that, 
as  the  injury  was  the  result  of  reckless,  wanton,  and  uncalled  for 
acts,  the  intent  was  unlawful,  and  the  homicide  inexcusable.^* 
What  was  done  with  the  chief,  who  seems  to  have  been  even 
more  guilty,  the  report  does  not  say. 

The  Right  to  Change  One's  Name. — In  a  suit  on  a  life 
insurance  policy  in  New  York  the  defense  was  that  the  assured 
had  declared  in  his  application  that  his  name  was  "Maurice  W. 
Mansfield,"  which  the  company  said  was  untrue,  in  that  his 
father's  name  was  Maynard.  The  proof  showed  that  this  was  so 
and  that  until  1892,  when  he  was  a  little  over  age,  he  had  been 
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called  Myron  W.  Mansfield,  but  that  about  that  time  he  changed 
his  name  to  "Maurice  W.  Mansfield''  and  had  been  known  by  that 
ever  since.  The  trial  court  told  the  jury  that  if  that  were  so, 
this  was  his  name  at  the  time  of  his  death,  and  on  appeal  the 
ruling  is  afiirmed  by  the  Court  of  Appeals.^  A  very  mterest- 
ing  judgment  is  that  of  Vann,  J.,  who  goes  into  the  origin  and 
history  of  names: 

"While,"  he  says,  "the  legal  name  of  a  person  now  consists  of  a  given 
name,  or  one  given  by  his  parents,  and  a  surname,  or  one  descending  from 
them,  history  shows  that  this  is  not  always  the  case.  In  the  early  life  of 
all  races  surnames  were  unknown,  while  given  names  have  been  used 
from  the  most  distant  times  to  identify  and  distinguish  a  particular  indi- 
vidual from  his  fellows.  In  England  surnames  were  unknown  until  about 
the  tenth  century  and  they  did  not  come  into  general  use  or  become 
hereditary  until  many  years  later.  At  first  they  were  used,  sometimes 
for  an  easy  method  of  identification  and  at  others  from  accident,  caprice, 
taste  and  a  multitude  of  other  causes.  Mr.  Bardsley  in  his  History  of 
English  Surnames  gives  thousands  of  instances  of  change  through  selec- 
'  tion,  the  action  of  neighbors  in  applying  descriptive  epithets,  the  use  of 
nicknames  and  pet  names  and  the  gradual  development  through  circum- 
stances and  the  necessity  of  identification  as  population  increased.  Thus 
the  son  of  John  or  Peter  became  known  as  John's  son  or  Peter's  son,  and 
finally  as  Johnson  or  Peterson,  aside  from  his  given  name.  It  is  weU 
known  that  the  word  meaning  'son'  in  different  languages,  such  as  Fitz 
and  Mac  was  prefixed  to  the  Christian  name  of  the  father  to  give  Uie 
son  a  surname  and  *0'  to  give  one  to  the  grandson,  and  thus  we  have  the 
names  Fitz-Gerald,  MacDonough,  O'Brien,  and  many  others.  The  place 
of  birth  or  residence,  the  name  of  an  estate,  the  business  pursued,  physical 
characteristics,  mental  or  moral  qualities  and  the  like,  were  turned  into 
surnames.  It  is  to  be  noted,  however,  that  the  surname  in  its  origin  was 
not  as  a  rule  inherited  froha  the  father,  but  either  adopted  by  the  son  or 
bestowed  upon  him  by  the  people  of  the  community  where  he  lived. 
Father  and  son  did  not  always  have  the  same  surname,  and  it  was  not 
regarded  as  important,  for  both  frequently  had  more  than  one.  Coke 
wrote  in  the  forepart  of  the  seventeenth  century:  'Special  heed  is  to  be 
taken  of  the  name  of  baptism  as  a  man  cannot  have  two,  though  he 
may  have  divers  surnames.'  .  .  .  Camden  mentions  a  man  with  eight 
sons  each  with  a  different  surname  and  not  one  with  that  of  his  father. 
In  a  scholarly  opinion  by  Chief  Judge  Daly,  to  which  we  are  much 
indebted,  many  instances  are  mentioned  where  the  color  of  the  individual, 
as  White,  Black  or  Brown,  his  height  or  strength,  as  Little,  Long,  Hardy 
or  Strong,  mental  or  moral  attributes,  as  Good,  Wiley,  Gay,  Moody  or 
Wise,  fixed  the  surname." 

The  judge  gives  a  number  of  instances,  ancient  and  modern, 
of  the  change  of  name  by  persons  of  fame.  Melanchton's  family 
name  was  Schwartzerde,  meaning  black  earth,  but  as  soon  as  his 
literary  talents  developed  and  he  began  to  forecast  his  future 
he  changed  it  to  the  classical  synonym  by  which  he  is  known 
to  history.  Rembrandt's  father  had  the  surname  Gerretz,  but 
the  son,  when  his  tastes  broadened  and  his  hand  gained  in  cun- 
ning, changed  it  to  Van  Ryn  on  accormt  of  its  greater  dignity. 
A  predecessor  of  Honore  de  Balzac  was  bom  a  Guez,  which  means 
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b^gar,  and  he  grew  to  manhood  under  that  surname.  When  he 
became  conscious  of  his  powers  as  a  writer  he  did  not  wish  his 
works  to  be  published  under  that  humble  name,  so  he  selected 
the  surname  Balzac  from  an  estate  that  he  owned. 

Voltaire,  Moliere,  Dante,  Petrarch,  Richelieu,  Loyola,  Erasmus 
and  Linnaeus  were  assumed  names.  Napoleon  Bonaparte  changed 
his  name  after  amazing  victories  had  lured  him  toward  a  crown, 
and  he  wanted  a  grander  name  to  aid  his  daring  aspirations. 
The  Duke  of  WellLigton  was  not  by  blood  a  Wellesley,  but  a 
CoUey,  his  grandfather,  Richard  CoUey,  having  assumed  tne  name 
of  a  relative  named  Wesley,  which  was  afterwards  changed  to 
Wellesley.  General  Grant's  baptismal  name  was  Hiram  Uljrsses — 
he  changed  it  to  Ulysses  Simpson.  President  Cleveland's  name 
was  Stephen  G.  He  changed  it  to  Grover.  And  the  judge  cites 
the  following  paragraph  from  Walsh's  Handbook  of  Literary 
Curiosities : 

"Authors  and  actors  know  the  value  of  a  mouth-filling  name.  Herbert 
L3^6  becomes  famous  as  Maurice  Barrsrmore.  Bridget  OToole  charms  an 
audience  as  Rosa  d'Erina,  John  H.  Broadribb  becomes  Henry  Irving, 
Samuel  C.  Clemens  and  Charles  R.  Browne  attract  attention  under  the 
eccentric  masks  of  Mark  Twain  and  Artemus  Ward.  John  Rowlands 
would  never  have  become  a  great  explorer  unless  he  had  first  changed 
his  name  to  Henry  M.  Stanley.  James  B.  Matthews  and  James  B.  Taylor 
might  have  remained  lost  among  the  mass  of  magazine  contributors  but 
for  their  cunning  in  dropping  the  James  and  standing  forth  as  Brander 
Matthews  and  Bayard  Taylor.  Would  Jacob  W.  Reid  have  succeeded  as 
wen  as  Whitelaw  Reid?" 

An  English  writer^^  says  that  the  law  of  most  countries  seeuis 
to  have  been  little  disturbed  by  any  details  as  to  the  names  which 
individuals  bear,  how  they  come  to  acquire  and  use  them,  and 
when  they  may  change  them.  Human  nature  seems  disposed 
to  sit  easily  under  the  routine  which  habit  engenders,  parents 
bestowing  and  children  taking  and  adopting  their  names  without 
question  of  complaint,  as  naturally  as  the  rain  falls  or  the  sun 
shines.  The  importance  and  necessity  of  a  name  are  most  con- 
spicuously shown  in  conveyances  of  property,  in  registers  of  mar- 
riage, in  bequests,  in  wills,  and  in  legal  procedure ;  and  when  a 
mistake  occurs  in  description  serious  difficulties  arise,  which  are 
usually  only  overcome  by  an  expensive  array  of  evidence  to  vin- 
dicate the  identity  of  person.  The  statutes  prescribing  how  oiu* 
may  change  his  name  through  a  judicial  proceeding,  by  an  appli- 
cation to  a  court,  do  not  mean  that  it  requires  statutory'  authority 
to  change  one's  name  but  only  that,  by  doing  it  in  this  way,  the 
date  of  the  change  may  be  accurately  proved,  and  the  fact  of  tlie 
change  be  afterwards  indisputable.  The  safety  and  seciirity  of 
all  persons  are  obviously  much  enhanced  by  keeping  and  adher- 
ing to  one  distinctive  name,  and  though  it  is  no  presumption 
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of  law,  that  a  change  of  name  is  prima  facie  evidence  of  fraud, 
yet  such  a  step  almost  always  requires  some  explanation,  and  it 
is  one  of  the  artifices  qften  resorted  to  for  the  concealment  as 
well  as  the  perpetration  of  crime.  But  the  law  has  not  found  it 
necessary  to  declare  it  to  be  a  penal  offence  to  change  one's  name, 
nor  is  any 'liability  whatever  incurred  for  the  mere  change,  though 
there  necessarily  results  some  inconvenience  in  any  sudden  opera- 
tion of  that  kind. 

There  is,  says  Paterson,^^  no  ceremony  or  legal  act  required 
in  order  to  effect  a  change  of  name,  except  only  the  declaration 
of  a  settled  purpose  and  the  adoption  of  some  means  of  making 
it  known.  Any  mode  of  telling  one's  neighbors  and  the  public 
that  a  new  name  has  been  and  is  intended  to  be  adopted  and 
recognized  is  sufficient  to  constitute  a  change  of  name,  and  no 
deed  need  be  executed,  and  no  royal  license  or  act  of  parliament 
need  be  obtained  for  this  purpose.  These  are  only,  as  just  pointed 
out,  another  means  of  puolicity.  and  nothing  more.  Lord  Eldon 
said  the  King's  license  is  nothing  more  than  permission  to  take 
the  name,  but  does  not  give  it;  and  that  a  man  taking  such 
new  name  may  take  a  legacy  if  left  to  him  under  the  old  name. 
And  Tindall,  0.  J.,  said  the  royal  sign  manual  is  a  mode  which 
persons  often  have  recourse  to,  because  it  gives  a  greater  sanction 
to  it,  and  keeps  it  more  notorious ;  but  a  man  may,  if  he  pleases, 
and  if  it  is  not  for  any  fraudulent  purpose,  take  a  name,  and 
work  Ills  way  in  the  world  with  his  new  name  as  well  as  he  can. 
And  Lord  Tenterden  said  that  a  name  a.ssumed  by  the  voluntary 
act  of  a  man,  adopted  by  all  who  knew  him,  and  by  which  he  is 
constantly  called,  becomes  for  all  purposes  as  much  and  effectually 
his  name,  as  if  he  had  obtained  an  act  of  parliament  to  confer  it 
upon  him.  The  general  use  and  habit  is  everything,  when  the 
true  name  of  a  person  at  a  particular  time  is  required. 

TuE  National  Pure  Food  Law. — The  Federal  Court  reported 
eases  are  beginning  to  show  the  effect  of  our  National  Pure  Food 
Law,  and  the  need  there  was  for  it.  The  reason  for  national 
legislation  is  briefly  summed  up  by  McPherson,  J.,  in  a  case  in 
Towa  :^- 

"Several  of  the  states  within  the  past  few  years  have  enacted  pure 
food  statutes.  Congress,  June  30,  1906,  enacted  the  statute  in  question. 
AU  these  statutes  were  enacted  to  cure  evils  weH-nigh  intolerable  that 
had  grown  up  during  this  age  of  greed  and  avarice  and  commercialism 
that  has  made  money  getting  the  prime  object  of  life  with  so  many. 
The  evils  were  such  that  much  of  the  foods  we  ate,  whether  meats  of 
any  kind,  ineJuding  fish  and  poultry,  or  fruits  in  all  forms,  and  bread- 
stuffs,  were  so  adulterated  and  'loaded'  or  'doctored*  as  to  deceive  the 
consumer.    And  the  same  was  true  of  flavors  and  condiments.    The  evil 
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as  to  confectionery  and  extracts  was  as  great.  Still  greater  was  the  evil 
as  to  drugs  and  medicines.  In  fact,  the  evils  were  everywhere  present, 
as  to  food  and  medicine,  and  other  things.  And  to  eliminate  some  of 
these  evils,  and  to  enable  the  purchasers  to  receive  what  they  ordered 
and  paid  for,  many  states  passed  statutes  aimed  at  those  frauds.  But 
it  was  soon  found  that  the  states  in  some  instances  were  disposed  to 
condone  as  to  some  articles  of  local  manufacture,  and  in  many  other 
instances  the  states  were  powerless  to  work  out  a  remedy.  Thereupon 
Congress,  acting  upon  the  theory  that  the  evil  was  of  national  concern, 
enacted  the  statute  in  question.  The  debates  in  Congress  show  that  the 
measure  was  earnestly  fought  as  being  one  of  paternalism,  and  a  police 
regulation  with  which  the  states  only  could  art.*' 

In  this  case  the  plaintiff,  a  milling  company,  contested  in  the 
Federal  Circuit  Court  the  right  of  Congress  to  legislate  on  the 
subject,  but  without  success.  The  Court  pointed  out  the  various 
topics  in  which  Congress  had  acted  under  the  wide  authority  to 
regulate  commerce  between  the  states.'  In  addition  to  the  Federal 
law  prohibiting  the  carriage  of  lottery  tickets  from  state  to  state, 
Congress  ^ 

"has  enacted  a  safety  appliance  law  for  the  preservation  of  life  and  limb. 
Congress  has  enacted  the  anti-trust  statute  to  prevent  Immorality  in  con- 
tracts and  business  affairs.  Congress  has  enacted  the  live  stock  sanita- 
tion act  to  prevent  cruelty  to  animals.  Congress  has  enacted  the  cattle 
contagious  disease  act  to  more  effectively  suppress  and  prevent  the  spread 
of  contagious  and  infectious  diseases  of  live  stock.  Congress  has  enacted 
a  statute  to  enable  the  Secretary  of  Agriculture  to  establish  and  maintain 
quarantine  districts.  Congress  has  enacted  the  meat  inspection  act.  Con- 
gress has  enacted  a  second  employers*  liability  act.  Congress  has  enacted 
the  obscene  literature  act.  Coi^gress  has  enacted  the  lottery  statute  above 
referred  to.  Congress  has  enacted  (but  a  year  ago)  statutes  prohibiting 
the  sending  of  liquors  by  interstate  shipment  with  the  privilege  of  the 
vendor  to  have  the  liquors  delivered  c.  o.  d.,  and  to  prohibit  shipments 
of  liquors  except  when  the  name  and  address  of  the  consignee  and  the 
quantity  and  kind  of  liquor  is  plainly  labeled  on  the  package.  These 
statutes,  police  regulations  in  many  respects,  are  alike  in  principle  to  the 
act  of  June  30,  1906,  under  consideration.  Can  it  be  possible  they  are 
all  void?" 

The  need  of  such  a  law  is  shown  in  another  opinion  by  the  same 
judge,  sitting  in  a  Federal  court,  in  Missouri. ^^^  The  claimants 
whose  property  had  been  seized  under  the  Pure  Food  Law  oper- 
ated a  canning  factory  in  Benton  Harbor,  Mich.,  where  fruits 
G:rown  in  Michigan,  as  well  as  in  other  states,  were  canned  and 
prepared  for  sale.  They  canned  certain  "tepee"  apples  and  black- 
l)erries  grown  in  Arkansas,  sold  under  a  label  on  which  was 
printed:  "Tepee  Apples  (or  Blackberries,  as  the  case  might  be). 
Packed  by  C.  TI.  Godfrey  &  Son,  Benton  Harbor  and  Waterv-liet. 
Michigan."  The  evidence  was  that  Michigan  apples  and  black- 
berries were  better  than  those  grown  in  Arkansas.  It  was  held 
that  the  labels  indicated  that  the  fruit  was  grown  in  Michigan, 
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and  that  the  claimants  were  guilty  of  misbranding,  in  violation 
of  the  act.     McPherson,  J.,  said:  ^ 

''Adulteration  of  goods  and  false  labeling  had  become  so  common  that 
it  was  well-nigh  impossible  to  purchase  pure  goods  or  that  which  was 
called  for.  The  same  was  true  as  to  medicines.  Congress  undertook  to 
remedy  it.  The  one  purpose  was  to  prevent  the  sale  of  adulterations.  The 
other  purpose  was  to  enable  a  purchaser  to  obtain  what  he  called  for  and 
was  willing  to  pay  for.  And  under  this  latter  view  it  is  immaterial  whether 
Michigan  fruits  are  better  than  those  grown  in  Arkansas.  A  purchaser 
of  canned  goods  may  prefer  Michigan  fruits.  He  may  believe  them  to 
be  better  than  Arkansas  fruits.  He  has  the  right  to  call  for  them,  and 
when  he  pays  or  is  debited  for  them  he  has  the  right  to  have  Michigan 
fruits.  The  purchaser  has  the  right  to  determine  for  himself  which  he 
will  buy  and  which  he  will  receive  and  which  he  will  eat.  The  vendor 
cannot  determine  that  for  the  purchaser.  He,  of  course,  can  make  his 
arguments,  but  they  should  be  fair  and  honest  arguments. 

"In  this  case  the  label  is  very  attractive  to  the  eye,  and  of  course  its 
only  purpose  is  to  sell  the  fruit.  But  for  that  the  label  would  not  be 
on  the  can.  That  is  what  the  purchaser  at  retail  looks  for,  and  that 
is  what,  more  than  any  other  statement  or  argument,  induces  the  pur- 
chase. The  evidence  shows  that  to  be  misleading,  because  the  words 
thereon,  'Packed  by  C.  H.  Godfrey  &  Son,  Benton  Harbor  and  Watervliet, 
Mich.,'  is  understood  by  all  adults  and  children  as  not  only  being  there 
packed,  but  fruits  grown  in  that  vicinity.  Of  course,  it  is  idle  to  insist, 
as  Mr.  Godfrey  does,  that  the  fruits  could  not  have  been  raised  within 
the  City  of  Benton  Harbor.  .  .  .  There  can  be  no  doubt,  as  it  seems 
to  me,  that  any  purchaser  from  this  label  would  be  deceived,  in  that  he 
would  be  receiving  Arkansas  fruits  instead  of  Michigan  fruits.  Deception 
is  seldom  practiced  by  a  literal  falsehood,  but  is  usually  Joined  with  some 
truth,  so  that  the  entire  statement  will  deceive.  And  so  in  this  case.  Of 
course  the  statement  is  true  that  Godfrey  &  Son  reside  and  do  business 
at  Benton  Harbor;  but  that  one  true  statement  is  used  in  conjunction 
with  the  packing  of  the  fruits,  and  I  repeat  that  I  would  believe  from 
that,  as  would  all  others,  that  it  is  Michigan  fruit  within  the  cans.  And 
if  Godfrey  &  Son  believe,  and  if  it  be  true,  that  Arkansas  fruits  are  as 
good  or  better  than  Michigan  fruits,  let  that  fact  be  disclosed  by  labels 
and  otherwise.  This  statute  is  to  protect  consumers,  and  not  producers. 
It  is  a  most  beneficent  and  righteous  statute,  and  within  the  powers  of 
Congress  to  legislate  concerning,  and  should  be  enforced.  It  cannot  be 
enforced  if  it  is  to  be  emasculated,  as  is  sought  in  the  present  case.  The 
order  will  be  that  the  fruits  and  cans  under  seizure  will  be  sold  by  the 
marshal  after  being  properly  branded.  This  will  be  done,  instead  of 
destroying  them,  as  the  fruits  are  not  deleterious." 


Liability  ok  Seller  of  Poisonous  Articles. — It  seems  that 
the  time  was  fully  ripe  for  a  National  Pure  Food  and  Drug  Law 
if  one  can  judge  of  the  necessity  by  the  numerous  cases  in  the 
current  reports  where  actions  are  brought  for  injuries  caused  by 
the  negligent  putting  on  the  market  by  manufacturers  and  traders 
of  deleterious  substances.  One  of  the  latest  is  Darks  v.  Scudder- 
Gale  Grocer  Co.,^*  in  the  Missouri  Court  of  Appeals.  The  gro- 
cery company  had  sold  to  a  retail  firm  in  another  state  a  dozen 

''  130  S.  E.  430. 
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bottles  of  extract  of  ginger,  which  their  agent  said  was  used  for 
medicinal  purposes,  and  was  quite  harmless.  One  of  the  partners 
being  slightly  indisposed  and  feeling  the  need  of  medicine,  mixed 
the  ginger  with  water  and  drank  a  moderate  quantity,  and  as  a 
result  thereof  died.  It  turned  out  that  the  ginger  was  prepared 
of  wood  alcohol,  and  was  a  deadly  poison.  The  preparation  was 
not  manufactured  by  the  grocery  company  but  by  one  Shelley, 
a  manufacturing  chemist,  doing  business  under  the  name  of 
the  Shelley  Manufacturing  Co.,  out  on  the  invoice  of  the  goods 
shipped  and  sent  to  the  deceased  was  the  following:  "All  goods 
bearing  our  Buffalo  Brand  are  guaranteed."  On  the  bottles  con- 
taining the  ginger  extract  was  a  label  as  follows :  "Buffalo  Brand 
Pure  Ginger.  Scudder-Gale  Grocer  Co.,  St.  Louis,"  and  in  addi- 
tion the  head  of  a  buffalo  was  printed  on  each  bottle.  The  court, 
in  a  very  interesting  opinion,  holds  the  grocery  company  liable ; 
and,  of  course,  in  accordance  with  the  well-known  case  of  Thomas 
V.  Winchester,^*  the  chemical  company  would  be  liable  also.'* 


The  Modern  and  the  Ancient  Highwayman — Methods 
Have  Changed  But  Law  Has  Not. — The  evidence  in  the  case 
of  Warshow  v.  Elwood  Sons,^^  a  recent  Connecticut  case,  is  as 
interesting  as  a  modem  novel.     Max  Warshow  had  been  a  dealer 
in  wallpaper  and  painters'  supplies  in  Stamford,  and  Elwood 
Sons  were  auctioneers  in  Bridgeport.     Two  other  characters  in 
the  comedy  of  errors  were  one  Aiiderson,  an  insurance  and  real 
estate  agent,  and  one  Busey,  a  painter.     At  the  suggestion  of 
Max  Warshow,  they  made  an  agreement  to  buy  paints  and  paint- 
ers' supplies  of  a  poor  quality,  mark  them  with  the  labels  of 
reputable  manufacturers,  and  with  labels  indicating  they  were 
of  superior  quality,  and  advertise  them  as  bankrupt  stock.     Part 
of  the  means  to  be  employed  to  cheat  the  public  was  to  mix 
some  good  stock  with  the  poor,  and  another  ruse  was  to  take  some 
of  the  stock  from  Bridgeport  to  Hartford,  sell  all  they  could  there 
and  then  when  they  could  sell  no  more  have  a  Bridgeport  sheriff 
go  to  Hartford,  seize  it,  and  bring  it  back  to  be  sold  as  bankrupt 
stock.     All  the  parties  were  to  contribute  equally  in  cash  to 
the  partnership,  but  all  of  them  failed  to  do  so;  and  in  the  end 
the  business  turning  out  not  to  be  as  profitable  as  it  was  expected. 
Max  Warshow,  who  seems  to  have  been    the    most    active    in 
the  business,  found  himself  saddled  with  a  considerable  debt. 
He  thereupon  filed  a  bill  asking  that  a  receiver  be  appointed  to 
take  charge  of  the  business,  for  an  accounting,  and  that  the  other 
parties  should  be  required  to  contribute  their  share  to  the  payment 

"6  N.  Y.  397.  third  parties,  see  44  Am.  Law  Rev. 

*•  For  a  review  of  the  cases  holding     272. 
the  original  manufacturer  liable  to         "76  Atl.  531. 
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of  debts  and  losses.  But  the  trial  court  (whose  decision  was 
affirmed  on  appeal)  figuratively  kicked  the  plaintiflF  out  of  court, 
telling  him  that  he  had  violated  conscience  and  good  faith  in 
his  conduct  in  the  matter;  that  he  did  not  come  into  court  with 
clean  hands;  that  he  had  acted  in  bad  faith,  both  with  his  asso- 
ciates and  with  the  public,  who  were  or  might  be  affected  by  the 
consequences  of  this  scheme,  w^ich  was  corrupt  in  its  origin 
and  corrupting  in  its  tendencies,  and  it  refused  to  interfere  in 
the  matter  at  all  or  to  give  him  any  remedy. 

The  highwayman  of  old  held  up  the  public  by  the  aid  of  a 
^ood  horse,  a  mask  and  a  couple  of  pistols;  the  modern  high- 
wayman holds  up  the  public  to-day  with  the  aid  of  gilt  signs, 
hdng  advertisements  and  false  labels.     The  old  freebooter  rarely 
ventured  into  court,  for  if  he  did  and  was  discovered  it  was  all 
over  with  him.     A  long  time  ago  a  bill  in  equity  was  filed  in  the 
English  chancery  which  stated  that  the  plaintiff  was  skilled  in 
dealing  in  several  commodities,  such  as  plate,  rings,  watches,  etc. ; 
that  the  defendant  applied  to  him  to  become  a  partner;  that  they 
entered  into  a  partnership,  and  it  was  agreed  that  they  should 
equally  provide  all  sorts  of  necessaries,  such  as  horses,  saddles, 
bridles,  and  equally  bear  all  expenses  on  the  roads  and  at  the 
inns,  taverns,  ale-houses,  markets  and  fairs;  that  the  plaintiff 
and  the  defendant  proceeded  jointly  in  the  said  business  with 
good  success  on  ITounslow  Heath,  where  they  dealt  with  a  gentle- 
man for  a  gold  watch;  and  afterwards  the  defendant  told  the 
plaintiff  that  Finchley,  in  the  County  of  Middlesex,  was  a  good  and 
convenient  place  to  deal  in,  and  that  commodities  were  very  plenty 
at  Finchley,  and  it  would  be  almost  all  clear  gain  to  them ;  that 
they  went  accordingly,  and  dealt  with  several  gentlemen  for  divers 
w^atches,  rings,  swords,  canes,  hats,  cloaks,  horses,  bridles,  saddles, 
and  other  things;  that  about  a  month  afterwards  the  defendant 
informed  the  plaintiff  that  there  was  a  gentleman  at  Blackheath. 
who  had  a  good  horse,  saddle,  bridle,  watch,  sword,  cane,  and 
other  things  to  dispose  of  which  he  believed  might  be  had  for 
little  or  no  money:  that  they  accordingly  went  and  met  wdth 
the  said  gentleman,  and  after  some  small  discourse  they  dealt  for 
tlic  said  horse,  etc. :  that  the  plaintiff  and  the  defendant  continued 
their  joint  dealin.us  together  until  Michaelmas,  and  dealt  together 
jit  several  places,  viz..  Bagshot.  Salisbury,  Ilanipstead.  and  else- 
where to  the  amount  of  2.000  pounds  and  upwards.  The  rest  of  the 
bill  was  in  the  ordinary  form  for  a  partnership  account.     The 
bill  was  disiinssed  with  c()st<  to  be  pnid  by  the  counsel  \vho  signed 
it;  and  the  solicitors  for  the  plaintiff  were  attached  and  fined  fifty 
pounds    apiece.     The    plaintiff'    and    the    defendant    were    both 
hanged,  and  on(^  of  the  solicitoi-s  for  the  plaintiff  was  afterwards 
transported. 

The  Connecticut  highwayman  suffered  only  the  inconvenience 
of  losing  his  case,  and  no  modem  court,  in  the  United  States  at 
least,  ever  presumes  to  interfere    with  a  highwayman^s  lawj'crs. 
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Livery  Stablekeeper  Not  a  Common  Carrier. — In  a  recent 
Missouri  case  the  rights  and  liabilities  of  livery  stablekeepers  arc 
discussed  at  length. ^^  The  court  helds  that  they  are  not  common 
carriers,  as  they  do  not  hold  themselves  out  to  serve  any  and  all 
persons,  but  operate  only  under  a  special  contract,  and  deal  with 
such  persons  only  as  they  choose;  that  therefore  they  are  not 
under  the  obligation  to  ase  the  high  degree  of  care  towards  per- 
sons they  have  in  charge  that  the  common  carrier  is  required 
to  use  towards  his  passengers.  This  case,  for  other  reasons, 
will  be  found^  among  those  which  we  print  this  month  illustrative 
of  the  Law's  Delav. 


What  are  'Toys." — "Toys,''  says  the  Federal  Court  in  a  recent 
i-evenue  case,  are  playthings  for  the  amusement  of  children.*^ 
Therefore  imitation  roses  of  celluloid  and  metal,  which  are  worn 
as  boutonnieres,  chiefly  by  children  on  occasions  of  frolic  and 
fun,  are  sold  by  toy  dealers  and  used  as  gifts  in  prize  packages, 
are  not  "toys"  within  the  meaning  of  the  Tariff  Act,  but  are 
^'artificial  flowers"  under  another  section  of  the  act. 


Railroad  Thugs  and  Passengers'  Perils. — The  railroad  cor- 
porations of  the  country  are  constantly  heard  to  complain  that 
they  very  rarely  receive  fair  treatment  or  justice  at  the  hands  of 
juries.  "The  answer  is  that  they  are  largely  to  blame  themselves 
for  this  condition  of  things;  that  their  constant  disregard  of  the 
rights  of  shippers  and  of  the  traveling  public  has  caused  this  deep- 
.^ated  prejudice.  What  can  a  railroad  expect  which  not  only 
justifies  and  defends  but  retains  in  his  place  a  brakeman  like  tho 
one  whose  forbidding  personality  is  revealed  in  the  record  in 
Cat! ley  v.  St.  Louis,  etc.,  R.  Co.,*^  decided  by  the  Court  of  Appeals 
of  Missouri  last  summer.  On  a  morning  in  October  the  plaintiff 
who  had  purchased  a  ticket  and  put  it  in  his  pocketbook  found 
on  reaching  the  platform  that  there  was  quite  a  crowd  boarding 
the  train  so  that  before  he  could  reach  the  car  steps  it  had  begun 
to  move.  As  the  plaintiff  got  on  the  lower  step  with  his  hand 
on  the  side  rail  the  brakeman,  who  was  on  the  upper  step,  de- 
manded his  ticket  in  these  polite  and  (to  passengers  on  some 
railroads)  familiar  terms:  '*You  God  damn  son  of  a  bitch,  you 
can't  ride  on  this  train  without  showing  your  ticket,"  at  the  same 
time  emphasizing  his  request  by  kicking  him  in  the  mouth,  knock- 
ing him  from  the  moving  train  to  the  platform,  where  he  was 
picked  up  stunned  and  bleeding  and  with  his  teeth  broken  and 

^  Trout  V.  Watkins  Livery  Co.,  130  *•  Hamburger   v.    U.    S.,    180   Fed. 

S.  W.  136.  632. 

"Ante,  p.  106.  "  130  S.  W.  131,  Mo. 
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loose.  When  the  brakeman  asked  him  for  his  ticket  he  told 
him  he  had  it  in  his  pocket  and  would  show  it  as  soon  as  he  got 
in  the  car,  that  he  was  a  cripple  and  could  not  hold  on  to  the 
rail  and  get  out  his  pocketbook.  There  was  no  conflict  as  to  the 
facts,  for  here  is  the  testimony  of  the  gentle  brakeman :  "I  did 
not  kick  him  any  harder  than  I  intended  to;  intended  to  kick 
him  just  as  hard  as  I  did;  kicked  him  with  my  ri^t  foot;  I 
belted  him  just  as  hard  as  I  could.  I  was  26  years  old  at  that 
time  and  weighed  173  pounds,  and  was  an  ordinarily  stout  man. 
Didn't  notice  that  the  plaintiff  only  had  one  foot  at  the  time; 
I  paid  no  attention  to  that;  it  wouldn't  have  made  any  diflference." 
The  jury  gave  the  plaintiff  $50  actual  and  $450  exemplary  dam- 
ages. Here  is  a  case  where  one  would  think  that  the  railroad 
got  off  easily,  and  it  is  rather  interesting  to  know  that  in  Pemiscot 
iCounty,  Missouri,  the  destruction  of  a  man's  teeth  by  a  kick 
given  by  an  infuriated  brute  is  valued  at  fifty  dollars.  But  the 
railroad  was  not  satisfied,  it  sought  to  convince  the  Appellate 
Court  that  because  it  had  a  rule  that  passengers  must  show  their 
tickets  before  entering  the  cars,  the  plaintiff  had  no  cause  of 
action  at  all,  and  next  it  argued  that  the  damages  were  too  large ! 
Further  comment  is  unnecessary. 


Restraint  on  Marriage  in  Wills. — Mr.  Justice  Lamm,  of 
the  Suprfeme  Court  of  Miasouri,  in  deciding  in  a  late  case  that  a 
condition  subsequent  in  a  will  in  total  restraint  of  marriage  is 
void  as  against  public  policy,  has  this  say  in  regard  to  the  well- 
settled  exception  to  the  rule  in  the  case  of  widows : 

"There  is  only  one  main  qualiiication  to  the  rule  against  total  restraint 
of  marriage,  and  that  is  an  exception  touching  widows.  It  seems  settled 
law  that  men  have  a  sort  of  mournful  property  right,  so  to  speak,  In  the 
viduity  of  their  wives,  and  that  a  grant  or  devise  to  them  may  be  defeated 
by  the  violation  of  a  condition  subsequent  providing  for  the  grant  or 
devise  becoming  inoperative  or  reverting  In  case  of  remarriage.  The 
exception  has  been  put  on  sundry  grounds,  and  courts  have  not  always 
been  able  to  find  common  reasons  to  sustain  it.  But  it  has  been  long 
established  and  Is  almost  universally  followed.  It  is  a  curiosity  in  the 
law  that  when  the  boot  is  on  the  other  foot  and  a  wife  makes  a  grant, 
which  by  condition  subsequent  is  to  be  defeated  on  the  remarriage  of 
her  husband,  the  general  doctrine  that  conditions  in  restraint  of  mar- 
riage are  void  as  contra  honos  mores  has  been  applied  with  vigor  (see, 
for  example,  Waters  v.  Tazewell,  9  Md.  291),  though  the  English  rule 
seems  to  be  the  other  way  (2  Jarman  on  Wills  [6th  Ed.]  886),  and  there 
are  later  decisions  following  the  English  rule  (2  Pom.  Eq.  933).  Solid 
grounds  for  any  distinction  between  husband  and  wife  in  this  regard  is 
hard  toy  make  out.  It  was  once  tartly,  but  shrewdly,  remarked  by  a 
pundit  of  the  bar  that  the  distinction  now  up  may  have  its  root  in  the 
fact  that  men  both  make  and  construe  the  law,  and  women  stand  voice- 
less in  that  behalf.    Whether  this  be  so  or  not  may  be  left  to  the  decision 


Digitized  by 


Google 


CURRENT  TOPICS  AND   NOTES.  125 

of  some  case  inyolving  the  point.     We  need  not  meddle  with  It,  for  no 
exception  or  incongruity  militates  against  the  general  rule."" 


No  Duty  to  Deny  Newspaper  Reports. — One  does  not 
enter  into  contractual  relations  with  another  because  he  keeps 
silent  and  does  not  reject  an  oflFer  made  to  him.  "If  you 
don't  write  me  by  return  mail  that  you  do  not  want  my 
horse  at  the  price  stated  I  will  consider  him  yours/'  does  not 
make  a  contract  binding  on  the  offeree  because  he  makes  no 
reply.*^  In  a  recent  Missouri  case  it  was  attempted  to  go  even 
further  than  this  and  to  hold  a  man  liable  for  not  denying  a 
statement  made  in  a  newspaper  that  he  had  made  a  contract. 
The  suit  was  on  an  alleged  subscription  by  the  defendant  te  the 
stock  of  the  Louisiana  Exposition  Company,  which  the  defendant 
denied.  To  prove  its  case  the  company  mtroduced  in  evidence 
an  article  published  in  a  newspaper  in  the  town  where  defendant 
resided,  in  which  it  was  stated  that  defendant's  "subscription  of 
$2,500  to  the  World's  Fair  enterprise  is  probably  the  largest 
individual  subscription  outside  the  City  of  St.  Louis."  The  Ap- 
pellate Court  properly  decided  that  even  though  the  defendant 
may  have  read  the  article  he  was  not  bound  to  deny  its  correct- 
ness nor  is  he  estopped  now  to  do  the  same  thing.** 


Injuries  to  Persons  Attending  Show. — In  King  v.  Ring- 
ling/'  an  action  was  brought  against  the  proprietors  of  a  circus 
for  injuries  received  by  a  spectator  from  the  tent  being  blown 
down  while  he  was  watehing  the  performance.  The  Court  of 
Appeals  of  Missouri,  in  reversing  a  judgment  for  plaintiff,  says 
that  while  persons  engaged  in  the  business  of  providing  pubUc 
amusements  must  observe  care  commensurate  to  the  circumstances 
of  the  situation  to  protect  their  patrons  against  injury,  yet  tents, 
however  well  constructed  and  erected,  are  not  as  substantial  as 
other  structures  for  housing  people,  and,  in  voluntarily  occupy- 
ing the  tent  of  defendants,  plaintiff  assumed  all  the  natural  and 
inherent  risks  pertaining  to  habitations  of  that  character.  On 
the  other  hand,  in  inviting  the  public  to  occupy  their  tents  for 
their  own  profit,  defendants  bound  themselves  to  exercise  reason- 
able care  to  protect  their  invitees  against  injury  from  other  than 
natural  or  accidental  causes.  The  Court  holds  that  it  is  not  a 
case  for  the  application  of  the  rule  of  res  ipsa  loquitur,  and  the 
mere  fact  that  the  tent  collapsed  in  a  severe  windstorm  will  not 
support  an  inference  of  negligence. 

•Knoat  V.  Knost.  129  S.  W.  129.      Emerson,  129  S.  W.  753.  Mo. 
•  Laws  on  Contr..  Sec.  18.  *»  130  S.  W.  482. 

*^  Louisiana   Purchase  Ex.  Co.  v. 
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A  Protection  that'Did  Not  Protect — Water  Companies. — 
An  example  of  strained  construction  of  a  contract  is  found  in  a 
late  case  in  Maine,  where  it  is  ruled  by  the  Supreme  Court  that 
a  water  company  agreeing  with  a  city  to  furnish  water  for  fire 
protection  is  not  liable  for  municipal  property  burned  through 
the  company's  failure  to  furnish  an  adequate  supply.  To  argue 
that  such  a  loss  is  not  a  natural  result  of  the  breach  of  such  a  con- 
tract and  that  it  could  not  have  been  fairly  within  the  meaning 
of  the  contract  seems  rather  absurd.  There  is  a  good  deal  of 
dispute  as  to  whether  a  property  owner  in  the  city  whose  house 
was  destroyed  by  the  failure  of  the  water  company  to  keep  its 
promise  could  sue  as  one  for  whose  benefit  the  contract  had  been 
entered  into,  but  when  it  is  one  of  the  parties  to  the  contract 
who  seeks  to  enforce  it,  to  deny  a  remedy  and  construe  the 
contract  to  mean  what  no  ordinary  person  would  think  for  a 
moment  that  it  meant,  seems  wrong.** 


The  Agency  of  a  Telegraph  Company. — Is  the  telegraph 
company  the  agent  of  the  sender  so  as  to  bind  him  to  the  receiver 
to  the  terms  of  a  message  which  has  been  altered  by  the  com- 
pany? We  have  been  accustomed,  as  a  teacher  and  as  a  writer 
on  the  principles  of  the  law  to  answer  that  question  in  the 
affirmative.  But  here  comes  the  Supreme  Court  of  Idaho,  in  an 
opinion  of  nearly  twenty  pages,  and  says  that  it  is  not.*^  And  it 
seems  to  have  much  modern  authority  on  its  side,  though  the 
new  view  is  hardly  logical.  If  the  postoffice  is  the,  agent  of  the 
offerer,  as  it  is  not  disputed  it  is,  why  is  not  the  telegraph  com- 
pany? To  say  that  the  telegraph  company  is  not  authorized 
to  deliver  an  incorrect  message,  does  not  meet  the  question,  for 
neither  it  nor  the  postoffice  is  authorized  to  delay  the  communica- 
tion and  yet  if  it  does  so  the  person  using  the  agency  is  bound 
by  its  default  as  in  the  case  of  any  other  agent. 


Injuries  to  Children — Invitation. — It  has  been  laid  down 
in  numerous  cases  that  where  dangerous  machinery  or  things 
of  a  character  likely  to  excite  the  curiosity  of  children  and  allure 
them  into  danger,  have  been  left  unguarded  in  exposed  places 
close  to  the  highways,  or  playgrounds  of  children,  even  though 
on  the  premises  of  the  owner,  and  children  have  been  attracted 
to  them  and  met  with  injury,  the  owner  or  person  leaving  the 
dangerous  machinery  or  thing  is  liable  for  such  injiiry.  The 
railroad  turntable  has  furnished  many  applications  of  this  doc- 

"Mllford  V.  Bangor  Co.,  76  A.  696.  "  Strong  v.  Tel.  Co.,  109  Pac.  910. 
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trine.  In  a  Washington  case,  the  defendant  maintained  a  covered 
exhaust  barrel  in  connection  with  its  shingle  mill.  The  barrel 
was  located  at  the  edge  of  an  old  mill-pond,  and,  though  accessible 
from  a  railroad  track,  was  48  feet  east  thereof,  and  guarded  on 
three  sides  by  debris.  It  wa'^  full  of  hot  water  from  which 
steam  or  vapor  constantly  arose,  and  from  which  people  residing 
in  the  neighborhood  obtained  water  for  domestic  purposes.  A 
child  nine  years  old,  started  with  her  mother  to  the  barrel  for 
water ;  but,  wliile  her  mother  stopped  to  talk  with  a  neighbor,  she 
took  the  bucket  to  the  barrel,  and  while  in  the  act  of  dipping 
water  therefrom  a  cedar  plug  fastened  in  the  bunghole  came 
out,  and  hot  water  poured  on  her  leg  and  injured  it.  The  Su- 
preme Court  holds  that  the  barrel  was  an  appliance  connected 
with  an  ordinary  manufacturing  plant,  so  surrounded  with  ordi- 
nary safeguards  as  to  warrant  the  inference  that  immature  chil- 
dren unattended  would  not  approach  it,  and  not  an  attractive 
nuisance,  and  hence  defendant  was  not  liable  for  the  injury  so 
sustained.'** 

The  Court  says  that  if  this  barrel  of  water  was  inherently  dan- 
gerous, so  as  to  render  the  owners  liable  for  accidents  to  chil- 
dren, then  the  barrel  of  rainwater,  or  the  pond,  or  the  cherry 
tree,  or  a  fire  on  a  vacant  city  lot  near  where  children  are  accus- 
tomed to  play,  is  an  attractive  nuisance,  and  if  children  are 
drowned  or  injured  therein  the  owners  of  such  lots  are  liable. 
And  it  quotes  with  approval  the  language  of  a  Virginia  judge  :*^ 
"Almost  everything  will  attract  some  child.  The  pretty  horse, 
or  the  bright  red  mowing  machine,  or  the  pond  in  the  farmer's 
field,  the  mill-pond,  canal,  the  railroad  cars,  the  moving  carriage 
in  the  street,  electric  works,  and  infinite  other  things  attract  the 
child,  as  well  as  the  city's  reservoir.  To  what  things  is  the  rule 
to  be  limited?  And  where  will  not  the  curiosity,  the  thoughtless- 
ness, and  the  agile  feet  of  the  truant  boy  carry  him?  He  climbs 
into  the  high  barn  and  the  high  cherry  tree.  Are  they,  too,  to 
be  watched  and  guarded  against  him?  This  rule  would  charge 
the  duty  of  the  protection  of  children  upon  every  member  of  th(» 
community  except  their  parents?     A  very  onerous  duty!'' 

^Gordon  v.  Lumber  Co.,  109  Pac.         ^•Ritz  v.  Wheeling,  45  W.  Va.  270; 
1044.  31  S.  E.  994. 
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NOTES  OF  RECENT  DECISIONS. 

CoNTBACTS — Advebtisements  IN  NEWSPAPER— DAMAGES. — An  Order  was 
given  and  accepted  for  an  advertisement  in  a  trade  journal  for  fifteoH 
months  at  the  rate  of  $500  a  year,  and  after  the  advertisement  had  been 
running  for  a  few  months  the  advertiser  ordered  it  discontinued.  Held, 
that  the  damages  are  prima  facie  the  amount  of  the  wages  for  the  full 
term,  and  the  burden  of  proof  is  upon  the  defendant  to  show  any  mitiga- 
tion of  the  damages  by  reason  of  what  may  have  been  earned  from  other 
advertisers.* 

Contracts — Fraud — Signing  by  Person  Unable  to  Read. — A's  agent.  In 
negotiating  the  sale  to  the  defendant  of  a  second-hand  threshing  outfit, 
assured  him  that  the  separator  was  in  first-class  condition  and  would  do 
first-class  work  and,  if  not,  he  should  be  at  liberty  to  return  it.  B  agreed 
to  take  it  upon  these  terms  and,  not  being  able  to  read  English,  signed  the 
usual  order  form  upon  being  assured  by  the  agent  that  it  was  a  paper 
showing  the  bargain  made.  Held,  that  B  was  not  bound  by  anything  con- 
tained in  the  order  which  was  an  addition  to  or  inconsistent  with  the 
verbal  agreement  made  between  A's  agent  and  himself,  and  that  he  had  a 
right  to  return  the  machines  when  he  found  that  they  were  not  as  repre- 
sented, and  to  have  the  promissory  notes  he  had  given  delivered  up  and 
canceled,  as  the  property  in  the  go6ds  had  not  passed  to  B.' 

Conspiracy — Combination  of  Employers — Illegality — Punitive  Dam- 
ages. — 1.  A  combination  of  employers  to  furnish  to  each  other  the  names 
of  striking  employees  and  other  persons  whose  employment  for  any  cause 
is  undesirable  is  not  unlawful,  so  long  as  it  is  formed  and  used  for  pro- 
moting the  legitimate  business  of  the  employers,  but,  when  the  combina- 
tion is  made  an  instrumentality  of  injuring  others  through  malice  or 
threats  of  intimidation,  a  right  of  action  for  resulting  injuries  arises.  2. 
The  refusal  of  an  employer  to  withdraw  the  name  of  an  employee  from  a 
blacklist,  after  becoming  aware  of  the  fact  that  the  employee  was  not 
a  striker,  and  that  he  could  not  get  employment  from  others  while  his 
name  remained  on  the  blacklist,  proved  malice  on  the  part  of  the  employer 
justifying  punitive  damages.' 

Courts — Conflicting  Jurisdiction — Judgment — Enforcement. — ^A  defend- 
ant in  an  action  in  a  state  court  filed  a  petition  for  removal,  which  was 
overruled.  Thereupon  it  filed  a  transcript  of  the  record  in  the  Federal 
court,  and  a  motion  by  plaintiff  to  remand  was  denied.  The  action  was 
tried  on  the  merits  in  the  state  court,  resulting  in  a  Judgment  for  the 
plaintiff,  which  was  taken  on  writ  of  error  by  defendant  to  the  highest 
court  of  the  state,  and  from  there  to  the  Supreme  Court  of  the  United 
States,  by  which  it  was  affirmed  on  the  ground  that  the  petition  for 
removal  was  not  sufficient  to  oust  the  state  court  of  Jurisdiction.  In  the 
meantime  the  case  was  also  tried  on  the  merits  in  the  Federal  court,  result- 
ing in  a  Judgment  for  defendant.  Held,  that,  while  such  Judgment  was 
valid,  the  defendant  was  estopped  to  enforce  it  by  the  judgment  of  the 
Supreme  Court  obtained  at  its  instance,  and  that  it  could  not  be  made  the 
basis  for  a  suit  to  enjoin  the  enforcement  of  the  judgment  of  the  state 
court.* 

» McDermott  v.  DeMeridor  Co.,  76  » Rhodes  v.  Granby  Mills,  68  S.  E. 

Atl.  330,  N.  J.  825,  S.  C. 

=  American   Abell    Engine   Co.    v.  « ill.  Cent.  R.  Co.  v.  Sheegog,  177 

Tourond,  19  Man.  Rep.  660.  Man.  Fed.  756. 
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DiTOBCE — Decree — Foreign  Judgment — ^Jubisdiction. — 1.  Where  a  wife 
secured  a  judgment  of  dlvo.ce  in  Illinois,  and  the  husband  remarried, 
and  the  divorced  wife  subsequently  sued  in  the  court  granting  the  divorce 
to  annul  such  judgment,  the  husband's  second  wife,  who  was  not  a  party 
to  either  suit,  could  not  in  New  York  enjoin  the  divorced  wife  from 
proceeding  in  the  annulment  suit  and  from  questioning  in  any  court  the 
validity  of  the  Illinois  judgment.  2.  Where  defendant  in  a  divorce  action 
in  Illinois  personally  Api»eared,  and  the  court  had  jurisdiction  of  the  sub- 
ject-matter, its  judgment'  is  conclusive  upon  the  courts  of  New  York  so 
long  as  it  remains  in  force,  and  it  cannot  be  attacked  collaterally 
or  its  validity  be  in  any  way  questioned.  3.  Where  the  jurisdiction  of  a 
court  and  the  right  of  plaintiff  to  prosecute  a  suit  in  it  have  once  attached, 
the  right  cannot  be  arrested  or  taken  av/ay  by  proceedings  in  another 
court,  and,  where  plaintiff  in  a  divorce  action  seeks  to  have  the  judsptnent 
in  her  favor  vacated,  she  must  apply  to  the  courts  of  the  state  where  the 
judgment  was  rendered.* 

Divorce — "Cruelty." — "Cruelty,"  in  the  statute  authorizing  a  divorce 
on  the  ground  of  cruelty,  means  physical  acts  of*  violence,  bodily  harm' 
endangering  life  or  limb,  and  such  acts  as  raise  a  reasonable  apprehension 
of  bodily  harm  and  show  a  state  of  personal  danger  incompatible  with  the 
married  state;  and  bad  temper,  petulance  of  manner,  rude  language,  want 
of  civil  attentions,  or  angry  or  abusive  words  are  not  suflScient.* 

DoHiciL — "Place  of  Abode.*' — G,  in  May,  1884,  was  married  to  A,  and, 
while  she  was  still  his  wife,  during  the  same  month  he  married  E,  she 
being  his  plural  wife.  Thereafter  he  went  to  filngland  as  a  missionary, 
and  took  with  him  his  wife  E  and  her  children,  and  resided  and  worked 
there.  During  his  absence  in  England,  his  wife  A  built  a  house  in  Salt 
Lake  City  with  money  furnished  by  plaintiff,  and  during  plaintiff's  absence 
li>red  therein.  G  never  saw  the  house  nor  lived  in  it  until  after  his  return  . 
from  England,  during  which  time  summons  was  attempted  to  be  served 
on  him  in  an  action  brought  by  L  by  leaving  a  copy  at  such  house  with 
his  wife  A,  on  which  judgment  was  rendered  against  him  by  default, 
concerning  which  he  had  no  knowledge  until  he  returned  from  England. 
Held,  that  such  hotise  was  not  0*8  ''usual  place  of  abode"  within  a  statute 
authorizing  substituted  service  by  leaving  a  copy  of  the  process  at  the 
defendant's  usual  place  of  abode  with  a  suitable  person  at  least  fourteen 
years  of  age;  the  term  "place  of  abode"  as  so  used  being  the  place  where 
defendant  lives  or  abides,  his  "then  present  residence,'*  and  is  not  sjrnonym- 
ous  with  "domicil.*" 

Game — What  is  to  "Ship." — One  who  delivers  game  birds  to  a  carrier 
for  transportation  to  a  point  out  of  the  state  violates  the  statute,  providing 
that  no  person  shall  ship  any  game  birds  out  of  the  state,  though  they 
were  taken  from  the  carrier  by  the  state  authorities  while  in  the  state;  the 
word  "ship"  meaning  delivery  to  a  carrier  for  the  purpose  of  being  trans- 
ported.' 

Infancy — ^Agreement  to  Purchase  Land — Specific  Performance. — 
1.  The  appointment  by  an  infant  of  an  agent  to  act  for  him  is  not  void 
but  only  voidable  if  it  is  to  his  advantage,  and  an  infant  may  elect  to 
ratify  and  take  advantage  of  a  contract  entered  into  by  an  agent  for  him 
and  the  Court  will,  in  the  exercise  of  its  equitable  jurisdiction,  assist 

•Guggenheim  v.  Wahl.  122  N.  Y.  ^ Grant  v.  Lawrence.  108  Pa.  933, 

Supp.  941.  Utah. 

•  Trenchard  v.  Trenchard,  92  N.  E.  *  State  v.  Carson,  126  N.  W.  698.  la. 
243,  ni. 
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the  infant  in  enforcing  his  rights.  2.  An  infant  can  purchase  land  and 
enforce  the  contract  against  the  vendor,  at  least  to  the  extent  of  recover- 
ing damages  against  the  vendor  for  breach  of  the  contract/ 

INSUBANCE— BUEGLABY — THEBT    BY    MEMBEB    OF    BUSINESS    StAFP — ^ACCES- 

soBY  Befobe  THE  Fact. — By  the  terms  of  a  burglary  policy  the  plaintiff's 
were  insured  against  "loss  (or)  damage  by  theft  or  robbery,  with  or 
without  violence,  or  burglary,  of  the  property  herein  specified,  or  any 
part  thereof.  .  .  .  Provided  always  that  there  shall  be  no  claim  on 
this  policy  ...  for  loss  by  theft,  robbery,  or  misappropriation  by  mem- 
bers of  the  assured's  household,  business  staff,  or  other  inmates  of  the 
assured  premises."  A  loss  was  sustained  in  consequence  of  a  robbery 
committed  by  a  gang  of  thieves  who  gained  admittance  to  the  premises 
through  the  instrumentality  of  a  porter  in  the  employ  of  the  assured,  who, 
beyond  receiving  a  share  of  the  plunder,  took  no  further  part  in  the  theft. 
In  a  claim  against  the  underwriters  under  the  policy:  Held,  that  the  por- 
ter was  an  accessory  before  the  fact  and  in  the  same  position  as  if  he  had 
been  the  sole  thief,  and  therefore  the  case  came  within  the  proviso,  and 
the  defendants  wre  not  liable." 

Insubance,  B^be — ^What  Constitutes  "Fibe." — ^A  fire  in  a  furnace  of  ma- 
terial so  highly  inflammable  in  character  as  to  cause  such  volumes  of  heat 
and  smoke  to  escape  through  the  registers  into  the  rooms,  damaging  the 
house  and  furniture,  though  without  ignition  outside  of  the  furnace,  is 
a  "fire"  within  a  policy  of  insurance  against  "direct  loss  or  damage  by 
fire."" 

Insurance,  Life — Sale  of  Business — Liability  of  Buying  Company  fob 
Selleb's  Bbeach  of  Agent's  Contbact. — A  life  insurance  company,  which 
purchases  the  business  and  assets  of  another  life  insurance  company,  and 
agrees  to  underwrite,  assume,  reinsure,  and  guarantee  all  of  the  insurance 
or  investment  contracts  and  policies  of  the  selling  company,  thereby 
becomes  liable  to  an  agent  of  the  selling  company  in  an  action  to  recover 
the  present  damages  occasioned  by  the  breach  of  the  contract  by  the  sale„ 
and  the  burden  is  upon  the  purchasing  company  to  show  that  the  policy 
holders  did  not  reinsure,  or  that  they  were  insolvent.  2.  In  such  an  action, 
brought  by  the  agent  against  the  purchasing  company,  the  makers  of 
installment  premium  notes  are  not  presumed  to  be  insolvent  with  respect 
to  installments  not  due,  although  at  the  time  of  the  sale  one  or  more 
installments  had  become  due  and  were  not  paid." 

Judges — Disqualification — "Pabty." — A  statute,  providing  that  no 
Judge  shall  sit  in  any  cause  where  either  of  the  parties  may  be  connected 
with  him  by  affinity  or  consanguinity  within  the  third  degree,  does  not 
disqualify  a  judge  from  trying  an  action  merely  because  he  is  the  father- 
in-law  of  the  attorney  of  plaintiff,  who  is,  under  the  contract  with  plain- 
tiff, to  receive  for  his  services  a  specified  part  of  the  amount  recovered, 
the  word  "party"  being  applied  only  to  the  parties  to  the  suit." 

Landlobd  and  Tenant — Holding  Oveb — Renewal  of  Tenancy  by  the 
Month. — A  tenant's  holding  over  and  paying  monthly  i;ent  beyond  the 
term  of  a  lease  for  a  year,  relating  to  urban  premises,  in  which  lease  rent 
is  reserved  by  the  month  and  is  payable  at  monthly  periods,  does  not, 
alone,  imply  a  renewal  by  the  year.  A  renewal  of  the  tenancy  by  the  month 
is  thereby  implied." 

•  Johannson    v.    Gunmundson,    17  "  Israel  v.  Ins.  Co.,  127  N.  W.  187, 

Man.  Rep.  83,  Man.  Minn. 

"  Saqui  v.  Stearns,  102  L.  T.  915,  "*  Missouri  R.  R.  Co.  v.  Mitcham, 

Eng.  121  S.  W.  871  Tex. 

"  O'Connor  v.  Ins.  Co.,  122  N.  W.  "  Kaufman  v.  Martin,  66  S.  E.  92, 

1038  Wis.  W.  Va. 
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LtAJVDLOBD    AND    TENANT — LEASE — IMPLIED    RiGHT    OF   WaY. — A    lease    Of   a 

room  In  a  hotel,  to  be  used  as  a  restaurant*  the  room  fronting  and  having 
its  entrance  on  a  street,  and  being  connected  with  the  rotunda  of  the  hotel 
by  a  doorway,  does  not  carry  by  necessary  implication  the  right  to  use  the 
door  into  the  rotunda;  a  right  of  way  by  implication  arising  only  from 
necessity,  and  never  from  convenience." 

Labceny — Bboksb — MiSAPPBOPBiATioN  OF  MoNEY. — ^A  broker  who  was 
given  an  order  by  a  customer  to  purchase  stock,  places  the  order  with  his 
correspondents,  who  buy  the  stock  and  carry  it  upon  marginal  account 
for  him,  notifies  his  customer  that  it  is  purchased  and  of  the  cost  and 
commissions,  receives  a  check  for  the  amount  and  deposits  it  with  his 
firm's  accoimt,  exhausts  that  account  by  drawing  on  it  for  firm  and  indi- 
vidual indebtedness  without  paying  for  the  stock,  which  was  never  taken 
up  from  his  correspondents,  and  is  shortly  thereafter  adjudged  a  bank- 
rupt, is  guilty  of  larceny  for  the  misappropriation  of  the  customer's 
money." 

LoTTEBY — Specific  Pebfobmance  of  Illegal  Agbeement. — ^Where  an 
owner  of  land  divided  it  into  a  considerable  number  of  lots,  varying  widely 
in  value,  and  made  contracts  purporting  to  sell  a  certain  number  of  lots 
to  various  parties,  without  reference  to  what  lots  were  to  be  sold  to  any 
particular  person,  this  being  left  for  determination  later,  and  after  a 
certain  number  of  ''applications"  had  been  sold,  at  an  appointed  time  the 
names  of  purchasers  were  by  a  committee  of  such  purchasers  put  into 
one  box  and  the  numbers  of  the  lots  placed  in  another,  under  rules 
prescribed  by  and  at  the  direction  of  the  seller,  and  names  and  numbers 
were  drawn,  the  agreement  being  that  the  lots  drawn  in  connection  with 
the  name  of  a  purchaser  should  be  conveyed  to  him  by  the  seller,  this 
was  a  lottery  scheme  and  illegal,  and  such  an  agreement  was  not  en- 
forcible  by  an  equitable  proceeding  for  specific  performance  brought  by 
one  who  drew  certain  lots." 

Malicious  Pbosecution — Want  of  Reasonable  and  Pbobable  Cause — 
Honest  Belief  of  Pbosecutob — Pbovince  of  Judge  and  Juby — Questions 
TO  Juby — Malice — Reasonable  Cabe  in  Ascebtainino  Facts — Seabch 
Wabbant. — 1.  Although  a  prosecutor,  before  commencing  the  prosecution 
of  a  person  whom  he  suspects  to  be  guilty  of  a  crime,  must,  to  protect 
himself  from  a  subsequent  action  for  damages  for  malicious  prosecution, 
take  reasonable  care  to  acquaint  himself  with  the  facts,  such  reasonable 
care  does  not  necessarily  include  making  inquiries  of  the  suspected 
person  himself  or  asking  him  for  an  explanation,  especially  when  the 
prosecutor's  solicitor  advises  him  to  refrain  from  doing  so. 

2.  The  question  of  reasonable  and  probable  cause  being  for  the  Judge, 
and  not  the  Jury,  to  decide,  after  obtaining  the  opinion  of  the  Jury,  when 
necessary,  upon  any  facts  in  dispute  upon  which  such  question  depends, 
It  was  not  in  the  circumstances  of  this  case,  safe  or  proper  to  submit  to 
the  Jury  the  question  "Did  the  defendants  take  reasonable  care  to  inform 
themselves  of  the  true  facts  of  this  case?"  as  covering  all  facts  upon 
which  the  question  of  reasonable  and  probable  cause  depended. 

3.  If  the  prosecutor  has  had  a  search  warrant  issued  and  executed  in 
order  to  obtain  evidence  in  support  of  his  charge,  the  plaintiff,  in  a 
subsequent  action  for  malicious  prosecution,  would  have  a  right  to  have 
that  considered  in  aggravation  of  damages  in  the  event  of  his  getting  a 
verdict  in  the  action;  but,  if  he  fails,  he  can  have  no  separate  cause  of 
action  based  on  the  issue  or  execution  of  the  search  warrant."® 

"Jemo  V.  Tourist  Hotel  Co.,  104  "Glenville  Co.  v.  Grace,  68  S.  E. 

Pac.  820  Wash.  301  Ga. 

*•  People  V.  Meadows,  43  N.  Y.  L.  =•  Benton  v.  Gallagher,  19  Man.  L. 

J.  1255  N.  Y.  R.  478  Man. 
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Mandamus — License  to  Practice  Medicine — Abbitbabt  Refusal  to 
Grant. — 1.  Licensing  boards  are  not  vested  witli  personal  or  arbitrary 
power,  but  are  subject  to  the  control  of  the  courts  when  it  appears  they 
have  acted  arbitrarily  in  refusing  a  license. 

2.  A  party  applying  for  a  license  to  practice  medicine  in  this  District 
is  entitled  to  such  license  upon  a  showing  that  he  had  been  licensed  to 
practice  in  the  State  of  Maryland  by  the  medical  licensing  board  of  that 
State,  and  had  practiced  there  for  more  than  two  years  prior  to  making 
his  application  in  this  District;  that  he  held  a  degree  of  M.  D.  from  the 
Maryland  Medical  College,  and  was  of  good  moral  character;  and  upon 
refusal  by  the  Board  of  Medical  Supervisors  of  this  District  to  grant 
him  a  license,  on  the  ground  that  the  conditions  under  which  the  ap- 
plicant passed  his  examination  in  Maryland  were  not  equivalent  to  the 
conditions  existing  in  this  District  under  the  rules  and  regulations 
adopted  by  the  board,  in  that  such  rules  and  regulations  provide  for 
a  different  system  of  grading  from  that  adopted  in  Maryland,  mandamus 
will  lie  to  compel  the  grant  of  the  license.** 

Master  and  Servant — Agreement  by  Servant  Nut  to  be  Pbefobked 
Within  a  Year — Statute  of  Frauds. — In  1905  the  defendant  entered  the 
service  of  the  plaintiff,  a  dairyman,  upon  the  terms  of  a  written  agree* 
ment,  which  was  expressed  to  be  terminable  by  a  week's  notice  on  either 
side.  By  one  of  the  terms  of  the  agreement  it  was  provided  that  the 
defendant  should  not  for  thirty-six  months  after  leaving  the  service  o) 
the  plaintiff  commence,  carry  on,  or  be  concerned  in  any  way  in  the 
business  of  a  dairyman  within  a  radius  of  four  miles  of  that  of  the 
plaintiff.  In  1906  the  defendant  was  discharged  by  the  plaintiff.  In  1908 
he  was  verbally  re-engaged  upon  the  terms  of  the  written  agreement  of 
1905.  In  1910  the  defendant  left  the  plaintifTs  service  and  started  busi- 
ness as  a  dainrman  on  his  own  account  within  a  radius  of  four  miles  of 
the  plaintiffs  business.  The  plaintiff  thereupon  took  proceedings  in  the 
County  Court  for  an  Injunction  to  restrain  the  defendant  from  conunittlng 
a  breach  of  his  agreement,  and  an  injunction  was  duly  granted  by  the 
learned  judge.  Held,  that  the  agreement  being  one  which  was  incapable 
of  being  performed  within  a  year  by  the  defendant,  and  it  not  being  the 
intention  of  the  parties  that  it  should  be  performed  by  the  plaintiff  within 
a  year,  the  agreement  did  not  come  within  the  exception  laid  down  in 
Donellan  v.  Read  (3  B.  A  Ad.  899).  It  therefore  came  within  section  4 
of  the  Statute  of  Frauds,  and,  not  being  in  writing,  was  unenforceable." 

Master  and  Servant — Contributory  Neouoence — Assumption  of  Risk — 
Assault. — Plaintiff  and  ^er  husband  were  engaged  by  defendant  com- 
pany to  present  their  imitation  of  a  hen  and  rooster  at  defendant's 
theater.  The  actors  and  stage  hands  agreed  among  themselves  that 
at  the  last  performance  of  the  engagement  they  would  engage  In  a 
charivari.  Plaintiff  previous  to  the  time  of  receiving  the  injuries,  had 
participated  in  this  charivari.  While  plaintiff  and  her  husband  were 
giving  their  performance  the  other  actors  were  hurling  oyster  cans,  old 
shoes  and  other  articles  at  them.  During  the  performance  plaintiff 
mounted  a  chair,  which  was  not  necessary  and  which  was  not  her  cus- 
tom, and  upon  stepping  to  the  floor  her  ankle  was  struck  by  a  can. 
Heldy  that  there  could  be  no  recovery.** 

Mortgages — Right  of  Holder  of  Primary  Interest  in  Mortgage  to 
Dkal  With  Skcctrity  Without  Consent  of  Holder  of  Secondary  Inter- 
est.— 1.  The  holder  of  the  superior  interest  in  a  mortgage  on  real  prop- 

"U.  S.  V.  Custis,  38  Wash.  L.  R.  "Reeve    v.    Jennings,    102    L.   T. 

396  D.  C.  Rep.  871. 

^Novelty   Theater   Co.   v.    Whitcomb,  106  Pac.  1012  Colo. 
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erty  held  entitled  to  satisfy  the  same  of  record  without  receiving  pay- 
ment thereof,  and  without  the  consent  of  the  holder  of  the  secondary 
interest,  though  the  participation  agreement  between  the  parties  did 
not  expressly  give  the  holder  of  the  superior  interest  such  authority,  it 
appearing  that  the  act  of  satisfying  the  mortgage  was  in  good  faith,  with- 
out fraud  and  for  the  purpose  of  protecting  the  security  of  the  mortgage. 
2.  The  holder  of  the  superior  interest  in  a  mortgage  held  not  a  trustee 
for  the  benefit  of  the  holder  of  a  secondary  interest.*^ 

MoBTGAOES — Waives  op  Mortgage  Lien  by  Attachment. — In  an  action 
to  foreclose  a  mortgage  the  defendant  pleaded  that  the  plaintiff  had 
waived  the  mortgage  lien  by  securing  an  attachment  on  the  mortgaged 
goods  in  a  prior  action  on  the  mortgage  note.  Held,  the  attachment 
was  not  a  waiver  of  the  mortgage  lien  nor  did  it  estop  the  mortgagee 
from  later  setting  up  the  mortgage." 

Municipal  Cobporations — Public  Nuisance — Right  to  Restbain  and 
Enjoin. — The  defendants  operated  a  sugar  refining  plant  from  which 
quantities  of  smoke,  soot,  dust,  and  cinders  escaped  and  fell  upon  the 
streets  and  public  places  of  the  city  and  upon  the  persons  and  property 
of  the  residents.  The  city  council  had  power  to  determine  and  abate 
public  nuisances  but  had  passed  no  ordinance  declaring  the  defendant's 
manufacturing  plant  a  nuisance.  In  an  action  by  the  city  to  enjoin  the 
maintenance  of  the  nuisance,  held,  that  in  the  absence  of  express  statutory 
authority  a  municipal  corporation  cannot  maintain  an  action  in  equity 
to  enjoin  a  public  nuisance  of  this  character  which  does  not  specially 
affect  corporate  property,  even  though  the  private  property  of  many  citi- 
zens may  be  affected  thereby.*  • 

Municipal  Corporations — Injury  to  Shade  Trees  in  the  Street — 
Rights  of  Abuthno  Owner. — ^A  lighting  company  having  a  general  fran- 
chise and  contract  with  the  city  for  lighting  purposes  cut  and  mutilated 
a  shade  tree  in  front  of  the  premises  of  an  abutting  owner  who  did  not 
own  the  fee  in  the  street.  It  did  not  appear  that  the  cutting  was  reason- 
ably necessary  for  the  lighting  of  the  streets.  In  an  action  by  the  abut- 
ting owner  for  damages,  held,  that  plaintiff  *'has  a  right  in  the  nature 
of  an  equitable  easement  therein,  to  grow  and  maintain  the  shade  tree 
and  to  maintain  an  action  against  a  wrongdoer  for  injuring  the  tree.** 

Municipal  Corporations — Obstruction  in  Street — Injury  to  Pedes- 
trians.— ^A  step  four  and  one-half  inches  high  and  ten  and  one-half  inches 
wide,  close  up  to  a  building  in  front  of  which  it  is  placed,  and  used  as  a 
means  of  access  to  it  from  the  street,  does  not  constitute  an  unlawful 
obstruction,  and  does  not  interfere  to  an  appreciable  or  unreasonable 
extent  with  the  use  of  the  sidewalk  so  as  to  sustain  an  action  by  a 
pedestrian  injured  by  stumbling  over  it." 

Municipal  Corporations — Nuisances — Exercise  of  Polige  Power. — 
The  defendant  in  violation  of  a  municipal  ordinance  which  prohibited  the 
erection  of  cotton  gins  within  prescribed  limits,  on  the  ground  that  they 
were  nuisances,  was  erecting  a  steam  cotton  gin.  The  plaintiff  sought 
by  injunction  to  restrain  him.  Power  to  regulate  cotton  gins  was  not 
expressly  conferred  on  the  town.  Held,  that  as  the  erection  of  the  gin 
was  not  a  nuisance  per  ae,  the  ordinance  as  an  exercise  of  the  general 
police  power  of  the. town  was  too  broad  and  hence  invalid.** 

"  Lowenfeld  v.  Empire  City  Co.,  *  Adams  v.  Syracuse  Lighting  Co., 

43  N.  Y.  L.  J.  1651  N.  Y.  121  N.  Y.  Supp.  762. 

*  Stein    V.    McAuley,  125  N.  W.  "City  of  Richmond  v.  Lambert, 

336   la.  68  S.  E.  276  Va. 

"•City  of  Yonkers  v.  Federal  Su-  "Swaim  v.  Morris,  125  S.  W.  432, 

gar  Refining  Co.,  121  N.  Y.  Supp.'  494.  Ark. 
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Natubalization — "Free  White  Pebsons." — ^Revised  Statutes,  §  2169, 
relating  to  naturalization,  provides  that  the  title  shall  apply  to  aliens 
being  "free  white  persons"  and  to  persons  of  African  nativity  and 
descent.    Held,  that  a  Syrian  is  a  free  white  person." 

Negotiable  Instruments — Note  Payable  on  Contingencies. — When  a 
promissory  note  contains  special  stipulations  and  its  payment  is  subject 
to  contingencies,  it  fails  to  possess  the  character  of  a  negotiable  instru- 
ment and  is  subject  in  the  hands  of  the  assignee  to  any  defense  which 
would  be  available  if  it  were  still  held  by  the  original  payee.  Whenever 
the  payment  of  a  note  is  expressly  made  subject  to  the  equities  growing 
out  of,  and  defenses  based  upon,  an  existing  or  contemporaneous  agree- 
ment, a  person  taking  such  note  holds  it  subject  to  such  equities  and 
defenses.** 

Negotiable  Instruments — Bona  Fide  Holders — Alteration  of  Place  of 
Payment. — The  defendant  made  a  note  upon  a  printed  form,  leaving 
blank  the  space  after  the  word  "at"  in  which  the  place  of  payment  is 
usually  written.  The  payee  filled  in  the  blank  and  endorsed  the  note 
to  the  plaintiff,  a  hona  /Ide  purchaser.  Held,  that  the  payee  had  implied 
authority  to  do  so.*^ 

New  Trial — Coercing  Agreement  of  Jury. — Upon  disagreement,  the 
court  instructed  the  jury  that  although  no  one  could  object  as  long  as 
a  juror  held  an  honest  opinion,  still  it  was  willful  contempt  to  stick  to 
an  opinion  regardless  of  the  arguments  of  others,  and  then  urged  them 
to  agree,  as  a  wrong  verdict  could  be  corrected  by  an  appellate  tribunal. 
Held,  the  instruction  was  improper  as  tending  to  coerce  the  jury  and  to 
minimize  the  importance  of  a  verdict.** 

Physicians  and  Surgeons— Malpractice. — 1.  The  degree  of  skill  and 
learning  which  a  physician  or  surgeon  is  required  to  possess  and  exer- 
cise is  that  ordinarily  possessed  and  exercised  by  members  of  his  pro- 
fession in  the  same  line  of  practice  in  the  same  locality.  2.  In  the  ab- 
sence of  special  contract  a  physician  or  surgeon  is  not  an  insurer,  and  no 
inference  of  negligence  can  be  drawn  from  the  result  of  the  treatment, 
but  there  must  be  evidence  of  negligence  by  witnesses  qualified  to  testify. 
3.  In  an  action  where  plaintiff  claimed  that  she  was  burned  in  the 
course  of  an  X-ray  diagnosis  to  which  she  was  subjected  by  the  defend- 
ant, the  trial  court  properly  refused  an  instruction  that  If  she  was 
burned  in  the  course  of  the  operation  that  fact  was  of  itself  evidence  of 
negligence  and  imposed  on  the  defendant  the.  burden  of  showing  that 
the  injury  was  not  caused  in  whole  or  in  part  by  his  negligence.  4.  The 
general  rule  in  actions  of  malpractice  is  that  the  burden  Is  always  on 
the  one  alleging  it;  and  even  in  exceptional  cases,  where  a  prima  facie 
case  is  made  by  proof  of  the  operation  and  resultant  injury,  the  plaintiff 
still  has  the  burden  of  establishing  his  case  by  a  preponderance  of  the 
evidence.  5.  The  use  of  the  X-ray  in  the  diagnosis  and  treatment  of 
human  ills  is  recognized  and  practiced  by  the  medical  profession)  and 
no  different  rule  applies  in  actions  against  practitioners  in  this  line  for 
alleged  negligence  than  is  applied  to  other  practitioners.  6.  An  X-ray 
physician,  to  whom  a  patient  is  referred  by  a  competent  surgeon  who 
had  himself  been  treating  her,  for  the  purpose  of  having  an  X-ray  diag- 
nosis made,  has  a  right  to  rely  upon  the  jud|:ment  of  the  surgeon  that 
the  condition  of  the  patient  is  such  as  to  enable  her  to  submit  to  the 
operation.** 

»•  In  re  Najour,  174  Fed.  735.  •*  Levinson  v.  Zitkln,  119   N.  Y. 

••  Klots  Co.  V.  Manufacturers  Co.,  43  Supp.  680. 

N.  Y.,  L.  J..  1327  Fed.  *•  Sweeney  v.  Ewlng,  38  Wash.  L. 

"  Diamond  Distilleries  Co.  v.  Goth,  R.  295  D.  C. 
126  S.  W.  131  Ky. 
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Post  Office — Fraudulent  Use  of  Mails — Powehs  of  Postmasteb- 
Oenebal. — ^The  Postmaster-General  has  the  power  conferred  on  him  by 
law  to  entertain  a  charge  that  a  certain  person  is  engaged  in  using  the 
mails  in  a  scheme  or  device  for  obtaining  money  or  property  by  means 
of  false  or  fraudulent  representations  or  promises;  and  where,  after  due 
notice  to  the  parties  charged  and  upon  a  hearing  accorded  them,  he 
finds  the  charge  proved,  and  issues  a  fraud  order  against  them,  the 
correctness  of  his  determination  can  not  be  reviewed  by  certiorari.** 

Principal  and  Agent — Purchase  of  Principal's  Property  by  Agent. — 
Plaintiff  employed  defendant  to  negotiate  a  loan  to  enable  the  plaintiff 
to  prevent  a  sale  of  his  real  estate  under  foreclosure  proceedings.  De- 
fendant did  not  get  the  loan.  There  was  a  public  sale  of  the  property, 
and  the  defendant,  being  the  highest  bidder,  purchased  the  property.  He 
paid  for  the  property  by  securing  a  loan  on  the  property  as  security. 
Plaintiff  brought  action  to  have  a  trust  declared  on  the  ground  that 
defendant's  fiduciary  relation  made  a  purchase  by  him  invalid.  Held^  that 
defendant's  relation  to  plaintiff  was  not  such  as  would  create  a  trust 
relationship.*^ 

Quasi  Contracts — Improvements — Highways. — The  plaintiff,  by  advice 
of  an  officer  without  authority,  repaired  a  bridge  on  a  county  road.  Held^ 
the  county  must  either  allow  him  to  remove  the  materials  used  or  make 
compensation  for  them.** 

Railroads  —  Contracts  —  Ultra  Vires  —  Advertising  —  Undue  Prefer- 
ences.— 1.  A  railroad  chartered  for  the  general  purpose  of  transporting 
people,  merchandise,  and  property,  had  no  implied  power  to  make  a  con- 
tract granting  the  exclusive  right  of  displaying  advertisements  on  its  box 
cars.  2.  A  state  makes  it  unlawful  for  any  transportation  company  to  give 
any  undue  or  unreasonable  preference  or  advantage  to  any  particular  per- 
son, corporation,  etc.,  or  to  any  particular  description  of  trafiic.  In  any 
respect  whatsoever,  etc.  Held,  that,  a  contract  whereby  defendant  railroad 
gave  plaintiff  the  exclusive  right  of  displaying  advertisements  on  all  box 
cars  controlled  by  defendant,  the  latter  to  carry  free  the  material  and  fur- 
nish storage  therefor,  and  transport  plaintifTs  employes,  when  engaged 
in  the  business,  gave  plaintiff  an  exclusive  privilege,  constituting  an  undue 
and  unreasonable  preference  and  advantage,  and  was  void.*" 

Railroads — Operation  of  Trains — ^Right  to  Compel. — ^1.  A  railroad  has 
some  discretion  In  the  management  of  its  road  and  the  running  of  trains 
thereon,  and  the  courts  may  not  interfere  unless  the  company  does  not 
comply  with  its  duty  as  a  carrier;  but  this  duty  does  not  require  a  com- 
pany to  provide  facilities  to  meet  demands  that  do  not,  and  may  never, 
«xist.  2.  A  railroad  company  operated  parallel  lines  between  two  points. 
The  lines  were  at  no  place  between  the  points  farther  apart  than  three- 
quarters  of  a  mile.  It  operated  its  passenger  and  freight  trains  in  one 
direction  on  each  line.  No  public  demand  was  shown  for  the  transporta- 
tion of  passengers  in  both  directions  on  either  line.  Held,  that,  mandamus 
did  not  lie  to  compel  the  company  to  operate  passenger  trains  in  both 
directions  on  one  of  the  lines.** 

Railroads — Safety  Appliance  Act. — The  requirement  of  the  Federal 
Safety  Appliance  Act  that  all  cars  used  in  moving  interstate  traffic  shall 
be  equipped  with  automatic  couplers  coupling  by  impact,  and  which  can  be 
uncoupled  without  the  necessity  of  men  going  between  the  ends  of  the 
cars,  is  absolute;   and  it  is  no  defense  to  an  action  against  a  railroad  com- 

*»Degge  V.  Hitchcock,  38  Wash.  **  Floyd  County  v.  Allen,  126  S. 
L.  R.  393  D.  C.  W.  124  Ky. 

*»  Clark  V.  Delano,  91  N.  E.  299,  *"  Nat.  Car  Ad.  Co.  v.  R.  Co.,  66  S. 
Mass.  E.  88  Va. 

*•  People  V.  R.  Co.,  89  N.  B.  745,  HI. 
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pany  for  its  violation  by  using  cars  on  which  the  couplers  were  so  out  of 
repair  as  to  necessitate  men  going  between  the  cars  to  operate  the  same 
that  the  company  used  due  diligence  to  keep  the  couplers  in  good  repair/* 

Receivers — Foreign  Corporatiox — Appointment — ^Pees. — 1.  The  court 
has  no  power  to  appoint  a  receiver  of  a  corporation  upon  the  application 
of  a  mere  creditor  at  large.  The  court  has  no  power,  in  the  absence  of 
consent  or  waiver  by  or  on  behalf  of  a  corporation,  to  decree  the  pay- 
ment of  expense  of  ancillary  receivership  out  of  its  property  where  the 
appointment  was  unauthorized.  2.  Compensation  of  ancillary  receivers 
limited  to  commissfons  upon  sums  of  money  received  and  paid  out  ex- 
clusive of  other  property .■• 

Release — Fraud. — 1.  A  contract  whereby  an  injured  party,  for  a  valu- 
able consideration,  releases  a  railroad  company  from  all  claim  for  dam- 
ages for  the  injury,  is  valid  and  binding  where  the  minds  of  the  parties 
have  met  as  to  all  matters  involved  in  the  settlement  and  the  release  is 
procured  without  fraud,  misrepresentation  or  mistake.  2.  Where  it  ap- 
peared that  the  plaintiff,  a  woman  with  little  experience  in  business 
affairs,  was  called  upon  to  sign  a  release  the  morning  after  the  accident^ 
when  she  was  in  a  nervous,  excited  condition,  suffering  from  her  injuries, 
and  she  testified  that  she  had  been  led  to  believe  by  the  agent  of  the 
railroad  company  obtaining  the  release  that  it  was  merely  compensation 
for  the  loss  of  her  hat  and  three  days'  time  and  did  not  know  that  she 
had  signed  a  release  until  some  days  afterwards,  it  was  held  that  the 
question  of  the  validity  of  the  release  was  properly  submitted  to  the  jury.** 

Sales — Agreement  to  Replace. — The  contract  of  a  seller  of  an  automo- 
bile to  replace  such  parts  "as  may  break  in  normal  service"  does  not  bind 
him  to  replace  parts  which  are  worn  or  defective." 

Sales — Implied  Warranty. — In  a  present  and  executed  sale  of  a  stallion, 
by  one  who  is  not  a  dealer  in  such  horses  for  breeding  purposes,  there 
is  no  Implied  warranty  that  the  stallion  is  reasonably  fit  for  breeding 
purposes,  although  the  seller  knows  that  the  vendee  buys  the  horse  for 
such  use." 

Seduction — "Previous  Chaste  Characi-er." — ^A  woman  who  has  been  at 
some  time  in  her  life  unchaste,  but  who  has  reformed  and  acquired  the 
virtue  of  chastity,  is  then  a  female  of  "previous  chaste  character."** 

Salvage — ^Theory  and  Purpose  of  Remuneration — Services  Rendered 
Under  Employment. — The  principles  which  govern  the  allowance  of  com- 
pensation for  a  salvage  service  are  not  the  same  where  the  service  is  ren- 
dered under  an  employment  and  where  it  is  volunteered.  In  the  latter 
case  it  is  more  meritorious,  and  the  salving  vessel  takes  the  risk  of  receiv- 
ing nothing  if  the  service  is  unsuccessful,  and  if  successful  is  entitled  to 
a  liberal  reward;  while  if  employed  she  is  entitled  to  payment  on  a  quan- 
tum merit  in  any  event,  and  whether  entitled  to  more  in  case  of  success 
depends  on  the  circumstances  and  the  spirit  in  which  the  service  is  ren- 
dered." , 

Schools — Term  of  Employment  of  Teacher.— A  rule  of  a  board  of  edu- 
cation that  teachers  should'  hold  their  positions  during  good  conduct  and 

*•  Wabash  R.  Co.  v.  U.  S.,  172  Fed.  "  Barry    v.    Am.    Co.,    119    N.   T. 

864.  Supp.  237. 

"Moe  V.  McNally  Co.,  43  N.  Y.,  "Thompson  v.  Miser,  92  N.  E.  420, 

L.  J.,  1187  N.  Y.  Ohio. 

"Bait.    R.    Co.    V.    Morgan,    38  "State  v.  Preuss,  127  N.  W.  438, 

Wash.  L.  R.  326.  Minn. 

"  Pacific  Mail  Co.  v.  Pac.  Cable  Co.,  173  Fed.  28. 
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efficiency  was  in  the  nature  of  a  legislative  act,  and  not  a  term  of  each 
contract  of  employment.  Since  the  charter  of  Bayonme  contemplates 
annual  appropriations  for  the  support  of  the  schools,  the  board  of  educa- 
tion, in  the  absence  of  statutory  authority,  had  no  power  to  contract  that 
a  school  teacher  should  hold  his  position  during  good  behavior  and  effi- 
ciency." 

Specific  Performance — Building  Contracts. — The  plaintiff  asked  spe- 
cific performance  of  a  contract  for  the  construction  and  operation  of  a 
logging  tramway.  Held,  a  decree  of  specific  performance  should  not  be 
granted  since  the  contract  is  one  requiring  performance  of  personal 
services." 

Specific  Performance — Contbact  Not  Enforceable  as  a  Whole. — ^Three 
parties  held  the  adjoining  front  lots  on  a  certain  square.  They  entered 
into  an  agreement  to  create  a  private  alley  across  the  rear  of  their  lots 
to  connect  with  the  side  streets.  The  agreement  was  not  recorded.  Later, 
the  owner  of  one  of  the  comer  lots  sold  to  a  third  party,  who  refused 
to  be  bound  by  the  agreement.  The  defendant,  the  owner  of  the  other 
corner  lot,  gave  notice  to  the  other  two  parties  to  the  agreement,  that 
unless  they  began  work  on  the  alley  within  ten  days  he  would  close  the 
right  of  way  across  his  lot.  No  action  was  taken,  and  at  the  end  of  the 
ten  days  the  defendant  commenced  the  erection  of  a  stable  at  the  rear 
of  his  lot  over  the  right  of  way.  The  owner  of  the  middle  lot  filed  a 
bill  In  equity  to  restrain  the  further  erection  of  the  stable,  and  for  spe- 
cifiic  performance  of  the  agreement  JSeld^  that  as  the  purchaser  of  the 
other  comer  lot  had  refused  to  be  bound  by  the  agreement  there  was 
no  longer  any  consideration  for  the  defendant's  promise,  and  as  the 
agreement  could  not  be  carried  out  as  a  whole  the  court  would  leave  the 
parties  to  their  remedy  at  law." 

SuBBTTSHiP — Dischabge  BY  ERASING  Name. — ^Tho  erasure  of  the  name  of 
one  surety  om  a  bond,  without  the  consent  of  the  other  sureties,  discharges 
all  sureties  who  signed  subsequent  to  the  surety  whose  name  was  erased. 
The  erasure  changes  the  implied  contract  of  contribution  among  the  sure- 
ties. They  are  presumed  to  have  signed  in  reliance  upon  the  responsibility 
of  each  of  the  sureties,  and  the  cancellation  of  the  liability  of  one  of  them 
materially  alters  their  obligation.** 

Taxation — Exemptions — Alienability  of  Contract  Exemption. — ^A  rail- 
road had  a  contract  exemption  from  taxation.  The  State  Constitution, 
adopted  subsequently,  prohibited  the  granting  of  exemptions  from  taxa- 
tion. On  foreclosure  under  a  mortgage,  all  the  property,  rights  and 
franchises  of  the  railroad  company  were  bought  in  by  the  State  and 
later  granted  by  it  to  the  defendant,  who  resisted  payment  of  taxes.  Held, 
that  the  grant  by  the  State  did  not  carry  the  exemption  to  the  grantee.** 

Torts — Licensee's  Right  of  Action  on  a  Mandatory  Statute. — The 
owner  of  a  building  maintained  an  unguarded  elevator  shaft  contrary 
to  the  New  York  City  Building  Code.  A  licensee  was  injured  by  falling 
into  the  shaft.  Held,  that  the  act  enjoined  a  duty  for  the  benefit  of  any 
person  lawfully  upon  the  premises  and  the  violation  of  the  duty  was 
evidence  of  actionable  negligence  sufficient  to  sustain  a  Judgment  for  the 
plaintiff." 

"Vroom   V.   Bayonne,  74  A.   262,  **Hilliboe  v.  Warner,  118  N.  W. 

N.  J.  1047  N.  D. 

"Sims  V.  Vanmeter  Lumber  Co.,  •^ Great  Northern  R.  Co.  v.  Min- 

51  South  459  Miss.  nesota,  30  Sup.  Ct.  Rep.  344  U.  S. 

"•Bannerot   v.   Davidson,   75   Atl.  •■Racine    v.    Morris,    121    N.    Y. 

417  Pa.  Supp.  146. 
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Trade  Mabks — Trade  Names — 1.  The  words  "Crown"  and  "Jamestown," 
as  applied  to  products  of  a  baking  company,  are  mere  fanciful  words,  and, 
standing  alone,  do  not  indicate  origin  and  manufacture;  but  in  associa- 
tion with  other  words  they  have  that  effect  and  entitle  the  user  to  claim 
a  trade  mark  for  the  combination.  2.  The  trade  marks  "Crown,"  used 
in  connection  with  soda  crackers,  and  "Jamestown,"  with  a  kind  of  cake 
known  as  "drops,"  are  not  infringed  by  the  use  of  "Crown"  in  connec- 
tion with  gingersnaps  and  of  "Jamestown"  in  connection  with  "jumbles," 
a  kind  of  cake  four  or  five  times  as  large  and  having  a  hole  in  the  center 
as  large  as  a  "drop,"  the  right  to  claim  a  trade  mark  being  co-extensive 
only  with  the  use  made  thereof.** 

Tbiai^ — Opening  Statement — Directing  Verdict. — ^The  opening  state- 
ment to  the  jury  cannot  be  treated  as  an  admission  of  facts  binding  upon 
the  client,  so  as  to  justify  a  directed  verdict.  It  is  otherwise  where  the 
opening  statement  shows  that  the  cause  of  action  is  contrary  to  public 
policy  and  such  as  no  court  would  entertain.*^ 

Triaij — Officers — Prosecuting  ArfORiqEY. — ^A  certain  degree  of  discre- 
tion is  confided  to  a  district  attorney  in  instituting  and  conducting  crim- 
inal prosecutions,  and  he  cannot  be  removed  because  of  his  conduct 
therein,  in  absence  of  abuse  of  such  discretion,  or  a  clear  showing  of 
corruption  or  incompetence.* 

Usury — ^Bxactio*  of  Bonus. — In  an  action  to  recover  a  bonus  usuriously 
exacted  for  money  loaned.  If  the  evidefice  supports  a  finding  that  a  direct 
contract  was  made  for  the  payment  of  the  excessive  amount  in  consider- 
ation of  the  loan,  the  intent  to  evade  the  statute  defining  usury  is  pre- 
sumed.** 

Vendor  and  Purchaser — Loss  of  Title  by  Qrantor's  Act. — The  plaintiff 
sued  for  damages  suffered  by  reason  of  loss  of  land  resulting  from  defend- 
ant's sale  to  an  innocent  party  without  notice  of  defendant's  previous 
sale  to  plaintiffs  grantor,  the  second  grantee's  deed  having  been  first 
recorded.  Held,  that  the  plaintiff  had  a  good  cause  of  action  sounding  in 
tor." 

Warehouseman — Carrier — Carriage  by  Water  Ancillary  to  Business 
OF  Warehouseman — Damage  to  Goods  During  Transit. — The  defendants, 
who  were  warehousemen,  undertook  the  carriage  of  a  limited  class  of  goods 
from  import  steamers  to  their  warehouse  for  storage  therein..  The  goods 
were  carried  in  barges  supplied  by  a  firm  of  barge  owners,  with  whom 
the  defendants  had  a  sub-contract  for  such  transit.  Held,  that  as  the  car- 
riage of  the  goods  was  merely  ancillary  to  the  defendants'  business  as 
warehousemen,  they  •  were  not  liable  as  common  carriers  for  damage 
occurring  during  the  transit." 

Waters  and  Watercourses — Title  to  Bed  of  Navigable  Lakes. — ^The 
plaintiffs  as  owners  of  lands  surrounding  a  navigable  lake,  claimed  exclu- 
sive control  over  the  waters  of  the  lake  and  sought  by  injunction  to 
restrain  the  defendants,  their  lessees  of  lands  abutting  on  the  lake,  from 
maintaining  a  boat  for  purposes  of  commerce.  Held,  that  there  was  no 
basis  for  relief,  as  title  to  the  bed  of  navigable  lakes  is  In  the  state  in 
trust  for  the  public  use.*" 

"Virginia  Baking  Co.  v.   South*  "Nelson  v.  State,    71  Cent.  L.  J. 

em  Biscuit  Co.  68  S.  B.  261  Va.  61  Minn. 

"Pietsch  V.  Pietsch,  71  Cent  L.  "Hilligas  v.  Kuns,  124  N.  W.  925, 

J.  81  111.  Neb. 

"  State  V.  Hospers,  126  N.  Y.  881.  "  Consolidated  Tea  Co.  v.  Olivers, 

la.  102  L.  T.  Rep.  648  Eng. 

"  Conneaut  Lake  Ice  Co.  v.  Quigley,  74  Atl.  648  Pa. 
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The  ease  and  rapidity  with  which  a  jury  is  selected  in  the  Eng- 
lish courts  has  been  commented  upon  by  the  Docket  in  the  last 
two  issues  of  this  Review.  The  difficulty  of  empanelling 
a  jury  in  a  criminal  case  of  any  great  public  interest  has 
been  illustrated  sufficiently  during  the  past  few  years  in  the  TJiaw 
case  in  New  York  and  in  the  graft  prosecutions  in  San  Francisco 
and  Chicago.  The  English  habit  is  no  new  thing.  There  was 
no  more  trouble  in  the  old  days  before  their  criminal  procedure 
was  reformed  than  there  is  today.  To  go  back  to  the  17th  cen- 
tury when  Sir  Walter  Raleigh  was  being  tried  for  high  treason 
in  that  great  hall  at  Winchester,  which,  the  Docket  visited  this 
summer  and  where  hangs  the  Round  Table  of  King  Arthur's 
Knights  and  where  the  bloody  JeflFreys  condemned  Alice  Lisle, 
we  read  that  on  that  trial  when  Sir  Walter  Raleigh  was  asked 
whether  he  would  take  exceptions  to  any  of  the  jurors,  he 
answered,  "It  is  my  firm  opinion  that  they  are  all  Christians  and 
honest  gentlemen,  I  object  against  none." 


But  the  trouble  has  been  present  in  our  courts  for  more  than 
half  a  century.  The  difficulty  of  empanelling  a  jury  was  never 
more  apparent  than  on  the  trial  of  Polly  Bodine,  a  cause  celebre, 
in  New  York  in  the  year  1844.  The  house  of  a  man  named 
Houseman,  who  lived  on  Staten  Island,  was  burned  one  night 
during  his  absence,  and  the  bodies  of  his  infant  child  and  wife 
were  found  in  the  ruins  with  marks  of  violence  upon  them,  show- 
ing that  they  had  been  killed  before  the  house  was  set  on  fire. 
Polly  Bodine  was  the  sister  of  Houseman  and  was  a  handsome 
woman  of  thirty-five.  She  had  been  on  bad  terms  with  her  sister- 
in-law  and  on  the  trial  several  pawnbrokers  in  New  York  identi- 
fied her  as  having  pawned  with  them  jewelry  and  other  articles 
which  had  belonged  to  Mrs.  Houseman.  It  was  a  much  talked  of 
case  and  most  people  believed  the  prisoner  guilty.  The  first  trial 
took  place  in  Richmond  County,  and  after  many  days  spent  in 
selecting  a  jury  and  many  more  in  hearing  the  evidence,  the 
jury  announced  they  could  not  agree,  and  were  discharged.  An 
attempt  to  empanel  a  second  jury  in  the  county  was  unsuccessful, 
whereupon,  upon  application  of  the  state,  the  case  was  removed 
to  New  York  City.  The  court,  Judge  Edmonds  presiding,  was 
two  weeks  and  a  half  laboriously  engaged  in  an  attempt  to  em- 
panel a  jury ;  between  five  and  six  thousand  had  been  summoned 
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and  called  as  talesmen  and  upwards  of  four  thousand  of  those 
personally  examined  by  the  court  either  as  to  their  fitness  for 
jurors  or  in  relation  to  their  excuses.  It  resulted  in  a  dismissal 
of  the  few  jurors  empanelled  and  of  an  abandonment  of  a  trial 
within  the  County  of  New  York.  It  was  said  at  the  time  that 
many  who  were  summoned  in  Bodine's  case  had  the  precaution, 
before  being  called,  to  remark  to  a  bystander:  "I  thmk  Bodine 
ought  to  be  hanged,''  and  then,  when  his  name  was  announced, 
he  truthfully  confessed  that  he  had  expressed  an  opinion — and 
was  excused  of  course.  "Had  the  prisoner,"  observes  a  writer 
of  the  day,  "the  good  fortune  to  have  had  twelve  friends  among 
the  multitude  who  attended,  they  would  have  been  strained  out 
of  the  four  thousand  examined,  and,  by  a  verdict  of  not  guilty, 
would  have  illustrated  the  fairness  of  the  trial  by  jury  as  secured 
by  the  ingenuity  of  the  Supreme  Court  of  the  State  of  New  York." 
A  second  time,  after  a  long  struggle  over  the  jury,  a  trial  was 
had  which  resulted  in  a  conviction,  which,  however,  was  reversed 
by  the  Supreme  Court  on  account  of  numerous  errors  in  the 
selection  of  the  jury.  It  being  hopeless  to  get  another  jury  in 
New  York,  the  case  was  removed  to  Orange  County.  By  this 
time  some  of  the  witnesses  had  disappeared,  the  prosecuting  offi- 
cers were  worn  out  and  tired  of  the  case,  and  the  defense  was 
able  to  secure  a  verdict  of  not  guilty. 


The  decisions  in  New  York  at  that  time  showed  that  a  man 
was  incompetent  to  serve  as  a  juror  in  a  case  in  which  his  opinion 
of  the  merits  of  the  controversy  had  been  formed  from  his  own 
knowledge  of  the  facts  in  issue,  although  he  was  wholly  free  from 
all  favor  or  malice  towards  either  of  the  parties;  also,  that  he 
was  incompetent  in  a  case  in  which  he  had  formed  or  expressed 
an  opinion  of  the  merits  of  the  controversy  founded  on  informa- 
tion derived  from  the  newspapers  or  any  source ;  also,  that  a  man 
called  as  a  juror  might  be  interrogated  as  to  the  fact  of  his  having 
formed  or  expressed  an  opinion  of  the  merits  of  the  controversy 
and  his  confession  that  he  had  formed  or  expressed  sucH  opinion 
was  of  itself  evidence  of  his  incompetency. 


In  the  Bodine  case  on  the  first  trial  where  the  jury  disagreed, 
the  evidence  was  very  clear,  and  no  one  looked  for  anything  but 
a  conviction.  Finally  the  jury  came  into  the  court  and 
announced  that  they  could  never  agree,  and  they  were  accordingly 
discharged.  It  was  soon  learned  that  eleven  of  them  had  been 
for  conviction.  One  of  the  counsel  for  the  state,  Mr.  Dewitt,  took 
the  liberty  of  asking  the  juror  who  held  out  against  the  convic- 
tion upon  what  ground  he  was  for  acquittal.     This  juror,  who  was 
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a  sort  of  village  oracle  of  dogmatic  proclivitiea^  always  disagreeing 
with  everybody  in  respect  to  everything,  replied  that  he  was  not 
for  acqoittal. 

Mr.  Dewitt:     "Were  you,  then,  for  conviction?'' 

Juror:     *;Ng." 

Mr.  Dewitt:     "What  verdict  were  you  in  favor  of?" 

Juror:     "No  verdict  at  all." 

Mr.  Dewitt:     "How  is  that?" 

Juror:  "It  was  all  circumstantial  evidence.  I  would  not  ren- 
der any  verdict  on  circumstantial  evidence;  that  is,  not  unless 
it  was  in  the  fourth  degree." 

Mr.  Dewitt:  "What  do  you  mean  by  circumstantial  evidence 
in  the  fourth  degree?" 

Juror:  "Four  eye  witnesses  who  swear  that  they  saw  the  act 
committed." 

Thus,  says  the  author  of  Clinton's  Extraordinary  Cases,  was 
the  life  of  Polly  Bodine  saved  by  this  incorrigible  juror,  who 
invented  the  doctrine  of  circumstantial  evidence  in  the  fourth 
degree. 

The  American  Procedure  in  the  empanelling  of  a  jury  is  gen- 
erally believed  to  be  based  on  the  English  Common  Law,  but  it 
is  difficult  to  say  whether  it  should  be  described  as  a  survival,  or  a 
development,  or  an  abuse  of  the  common  law.  Certainly  nothing 
like  it  has  been  known  in  England  for  many  a  long  year.  There 
it  is  not  now  the  practice  to  examine  on  the  voire  dire  a  juror  who 
is  challenged  por  to  ask  him  his  views  on  capital  punishment,  or 
what  he  has  read  about  the  case  in  which  it  is  proposed  to  make 
him  a  juror;  but  objections  to  jurors  are  usually  intimated  to  the 
clerk  of  the  court,  who  leaves  out  the  names  objected  to  in  calling 
over  the  panel.  A  juror  may  be  examined  as  to  his  legal  qualifi- 
cations to  be  on  a  jury  or  his  fitness  to  serve,  but  disqualification 
for  partiality  must  be  proved  by  extrinsic  evidence.  And  parti- 
ality or  bias  means  a  different  thing  there  from  what  it  does 
here.  It  means  that  the  juror  has  a  leaning  towards  one  of  the 
parties  which  makes  him  an  unfit  judge,  not  that  he  has  formed 
an  opinion  on  one  side  from  what  he  has  heard  or  read,  for  it 
does  not  follow  that  when  he  hears  the  evidence  he  may  not 
change  his  opinion — ^the  English  view,  as  the  Docket  has  pointed 
out,  being  that  the  fact  that  a  man  forms  an  opinion  from  the 
facts  as  they  have  come  to  his  ears  before  the  trial,  does  not  prove 
that  he  is  not  an  impartial  arbitrator,  it  only  proves  that  he  is 
not  a  cold-blooded  fool. 


The  leading  English  case  on  the  subject  is  King  v.  Edmonds 
(4  B.  &  Aid.  471).  It  was  a  charge  of  conspiracy  and  the  Lord 
Chief  Baron  who  presided  had  remsed  to  allow  questions  to  be 
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put  to  the  jurymen  as  to  whether  they  had  before  the  trial 
expressed  themselves  adversely  to  the  prisoners.     The  matter  was 
considered  by  the  full  court  of  King's  Bench  and  the  ruling  was 
unanimously  sustained,  the  Chief  .mstice  of  England  delivering 
the  judgment,  which  is  very  full  and  clear  as  to  the  law.     This 
challenge,  he  said,  was  made  on  the  ground  of  opinions  supposed 
to  have  been  expressed  by  those  gentlemen  hostile  to  the  defend- 
ants and  their  cause.     There  was  no  oJBFer  to  prove  such  an  expres- 
sion, by  extrinsic  evidence,  but  it  was  proposed  to  obtain  proof, 
by  questions  put  to  the  jurymen  themselves.     The  Lord  Chief 
Baron  refused  to  allow  such  questions  to  be  answered;  and,  in 
his  opinion,  he  was  right  in  this  refusal.     It  does  not  appear,  dis- 
tinctly, in  what  precise  form  the  question  was  propounded;  but 
in  order  to  make  the  answer  available  to  any  purpose,  if  it  could 
have  been  received,  it  must  have  been  calculated  to  show  an 
expression  of  hostility  to  the  defendants,  or  some  of  them,  a  pre- 
conceived opinion  of  their  personal  guilt,  or  a  determination  to 
find  them  guilty;  anything  short  of  this  would  have  been  alto- 
gether irrelevant.     The  language  of  Sergeant  Hawkins  upon  this 
subject  (Lib.  2  c.  43,  s.  28),  is,  that  if  the  juryman  **hath  declared 
his  opinion  beforehand,  that  the  party  is  guilty,  or  will  be  hanged, 
or  the  like,  yet  if  it  shall  appear  that  the  juror  hath  made  such 
declaration  from  his  knowledge  of  the  cause,  and  not  out  of  any 
ill  will  to  the  party,  it  is  no  cause  of  challenge."     So  that,  in  the 
opinion  of  this  learned  writer,  the  declaration  of  a  juryman  will 
not  be  a  good  cause  of  challenge,  unless  it  be  made  in  terms  or 
under  circumstances  denoting  an  ill  intention  towards  the  party 
challenging.     A  knowledge  of  certain  facts  and  an  opinion  that 
those  facts  constitute  a  crime,  are  certainly  no  grounds  of  chal- 
lenge, for  it  is  clearly  settled,  that  a  juryman  cannot  be  chal- 
lenged by  reason  of  his  having  pronounced  a  verdict  of  guilty 
against  another  person  charged  by  the  same  indictment.     The 
charge  of  Babington  to  the  triers,  as  given  in  the  Year  Book, 
(7  Hen.  6  fo.  25)  is  thus.     Addressing  himself  to  the  tpers,  he 
says:     "If,  whether  the  matter  be  true  or  false,  he  will  pass  for 
the  one  or  the  other,  in  that  case  he  is  favourable  (i,  e.,  biassed 
and  therefore  incompetent) ;  but  if  a  man  has  said  twenty  times 
that  he  will  pass  for  the  one  or  the  other  you  will  inquire,  on  your 
oaths,  w^hether  the  cause  be  for  affection  that  he  had  to  the  party, 
or  for  the  knowledge  he  has  of  the  matter  in  issue:  if  for  affec- 
tion that  he  has  to  the  party  then  he  is  favorable  but  otherwise 
not;  and  if  he  has  more  affection  to  one  than  to  the  other;  but 
if  he  has  a  full  knowledge  of  the  matter  in  issue,  if  he  be  sworn 
he  will  speak  the  truth,  notwithstanding  the  affection  he  has  for 
the   party,   then   he   is   favorable."     These   ancient  authorities 
show,  that  expressions  used  by  a  juryman  are  not  a  cause  of 
challenge  unless  they  are  to  be  referred  to  something  of  personal 
ill  will  towards  the  party  challenging. 
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While  it  is  sometimes  intimated  by  English  writers  that  it  is 
hardly  logical  to  exclude  the  juror  as  a  witness  to  prove  his  own 
impartiality,  yet  the  inconvenience  of  exposing  jurors  to  an  elab- 
orate or  fishing  inquiry  as  to  their  qualifications  is  most  obvious ; 
and  the  exercise  of  such  a  right,  if  allowed,  enables  every  juror 
who  wishes  to  escape  from  the  box  to  give  answers  as  to  his  views 
on  punishment  or  some  other  subject  which  will  insure  his  release 
from  attendance.  And  is  it  not  clear  that  if  a  man  desires  to 
get  on  a  jury  to  serve  in  the  interest  of  a  suitor  or  a  prisoner,  he 
will  not  scruple  to  swear  that  he  is  impartial  and  has  not  formed 
an  opinion.  The  New  York  way,  as  illustrated  in  the  Polly 
Bodine  case,  of  accepting  the  men  who  have  not  got  any  impression 
from  what  they  heard,  and  rejecting  all  those  who  have,  succeeds 
in  taking  all  the  stupid  ones  and  leaving  out  all  the  thoughtful 
ones. 


It  is  often  said  that  we  are  the  most  conservative  people  in  the 
world.  Our  constitutional  safeguards  and  the  limitations  which 
are  put  upon  speedy  legislation,  have  trained  us  for  a  century 
in  this  habit.  The  present  agitation  for  law  reform  is  a  striking 
instance  of  this.  It  finds  us  still  following  the  technical  prece- 
dents which  we  brought  from  England,  but  which  have  been 
abolished  there  for  more  than  half  a  century.  It  was  in  the 
first  half  of  the  nineteenth  century  that  Jeremy  Bentham,  the 
first  law  reformer  began  his  crusade ;  it  was  in  1852  that  Charles 
Dickens  attacked  the  Court  of  Chancery  in  Bleak  House  with 
all  the  success  that  Mrs.  Stowe  afterwards  achieved  in  attacking 
slavery  in  Uncle  Tom's  Cabin.  And  it  was  in  1826,  over  three 
quarters  of  a  century  ago,  that  Lord  Denman,  Chief  Justice  of 
England,  speaking  in  the  House  of  Lords  in  favor  of  a  bill  to 
reform  the  procedure  in  chancery,  thrilled  the  house  by  the 
recital  of  some  cases  which  had  come  under  his  observation. 
"Really,"  exclaimed  the  speaker,  "after  a  history  of  the  conse- 
quences of  delay  as  this,  and  after  seeing  the  ghost-like  forms  of 
the  suitors  that  are  daily  hovering  about  the  Court  of  Chancery, 
miserable,  heart-wearied,  heart-broken,  their  hopes  blasted,  and 
their  fortunes  squandered,  the  admirable  description  by  the  poet, 
Spenser,  would  appear  no  exaggeration,"  and  then  he  quoted, 
with  great  effect,  the  lines: 

"Pull  little  knowest  thou  who  hast  not  tried 
What  Hell  it  is  In  suing  long  to  bide. 
To  fret  thy  soul  with  crosses  and  with  cares,  ' 
To  eat  thy  heart  with  comfortless  despairs, 
To  fawn,  to  crouch,  to  write,  to  ride,  \o  run, 
To  spend,  to  give,  to  want,  to  be  undone." 

But  none  of  the  cases  which  the  Chief  Justice  cited  are  worse 
than  some  not  so  bad,  as  those  which  are  appearing  each  month 
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under  the  heading,  '*The  Laws  Delay/'  in  the  Current  Topics  of 
this  Review.  The  farmer  who  was  killed  while  a  passenger  on  a 
railroad  and  whose  representatives  recovered  $5000  after  three 
trials  and  two  reversals,  and  after  seven  years  in  the  courts;  the 
PoUsh  laborer  who  recovered  judgment  after  judgment  which 
the  Appellate  courts  kept  on  reversmg  until  when  they  did  allow 
one  to  stand  after  seven  years,  the  defendant  and  his  bondsmen 
had  become  insolvent  and  the  plaintiff  got  nothing;  Uie  miner 
whose  case  was  eVen  worse;  the  emigrant  who  could  not  get  the 
small  sum  of  $300  of  which  he  had  been  swindled,  until  six  years 
had  gone  by  and  his  life  had  been  wrecked  by  poverty ;  the  woman 
in  Philadelphia  whose  case  against  the  city  for  an  injury  was  not 
reached  for  trial  for  sixteen  years;  the  relatives  of  the  victims 
of  a  marine  disaster  who  could  not  learn  imtil  nine  years  and  a 
half  had  gone  by  that  the  courts  could  not  give  them  any  relief ; 
the  colored  man  in  Alton,  Illinois,  who  had  to  go  through  seven 
trials  in  the  lower  courts  and  five  hearings  in  the  Supreme  Court, 
and,  after  ten  years,  when  his  children  were  too  old  to  take  advan- 
tage of  it,  the  Supreme  Court  decided  that  there  never  was  any- 
thing for  a  jury  to  try  and  granted  the  Tnandamus  asked  for ;  the 
locomotive  fireman  and  the  woman  whose  cases  were  lost  by 
an  unnecessary  hard  construction  of  the  Statute  of  Limitations; 
the  hair-splitting  ruling  of  the  Supreme  Court  of  Illinois  in  the 
case  of  a  child  injured  upon  a  turn-table ;  the  sick  woman  who  was 
being  driven  from  the  hospital  to  her  home,  and  after  more  than 
two  years  the  lawsuit  has  evidently  just  begun — is  not  this  a 
record  to  be  proud  of?  The  English  law-givers,  it  is  said,  were 
thrilled  by  Denman's  words.  But  where  is  the  American  Chief 
Justice  who  is  telling  our  law-makers  of  the  wrong  and  the  suf- 
ferings and  the  injustice  that  he  sees  every  day  in  the  court  in 
which  he  sits,  unmoved  and  indifferent? 


The  perusal  of  such  cases  of  wrong  committed  by  courts  of 
justice  are  so  harrowing  that  the  Docket  was  seeking  a  livelier 
and  more  cheerful  topic  when  he  ran  across  another  illustration 
that  he  records  on  account  of  its  sheer  absurdity.  It  is  a 
note  of  opera  bouffe,  in  the  song  of  legal  delay  and  uncertainty. 
Would  not  one  think  after  a  century  and  more  of  law  making, 
with  scores  of  law  schools,  with  increased  requirements  for  admis- 
sion to  the  bar,  and  with  judges  selected  by  the  voice  of  the 
people,  which  is  the  voice  of  God,  that  one  whose  cat  was  killed  on 
her  door-step  by  a  neighbor's  dog  might  expect  to  find  a  tribunal 
that  could  decide  for  or  against  her  claim  instanter?  But  the 
lady  in  question,  when  she  brought  an  action  in  the  Municipal 
Court  at  Brooklyn,  N.  Y.,  and  obtained  judgment,  had  to  follow 
it  to  the  Supreme  Court  of  the  State,  where  a  new  trial  was  granted 
and  a  learned  wTitteu  opinion  w^as  filed.     It  had  taken  more  than 
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a  year  to  get  this  far.  Again  the  case  of  poor  puss  is  tried  and 
the  owner  gets  another  veniict,  which  again  goes  to  the  Supreme 
Court,  where  this  time,  accompanied  by  another  learned  opmion, 
she  is  allowed  to  collect.  (Buchanan  v.  Stout,  108  N.  Y.  Supp. 
38,  123  Id.  724.)  She  doubtless  retires  from  the  judicial  battle 
a  sadder  and  a  wiser  woman  for  she  had  much  better  have  replaced 
the  murdered  p>et  with  the  most  expensive  Angora  kitten  than  to 
have  ventured  into  that  most  costly  of  marts,  a  court  of  law. 


Tx  PURSUING  the  cat  case,  the  Docket  came  across  a  number  of 
amusing  cases  of  animals  in  court,  all  of  them  in  England  and 
none  of  them,  one  may  be  sure,  in  the  Appellate  courts.  Long 
ago  an  English  judge  laid  it  down  (and  this  is  the  American 
rule),  that  every  dog  is  entitled  to  one  bite,  which  is  another  way 
of  saying  that  the  owner  of  an  animal,  not  naturally  ferocious 
like  ihe  lion  or  tiger,  is  not  responsible  for  an  injury  it  does  to 
another,  unless  he  has  notice  of  its  vicious  disposition,  and  that 
it  bit  some  one  before,  is  evidence  of  that  kind  of  disposition.  But 
the  one  bite  rule  is  shaken  by  a  decision  of  a  county  court,  where 
it  was  not  proved  that  the  offending  animal  had  actually  bitten 
anyone  before  it  bit  the  plain tiflF,  but  the  judge  found  that,  to 
the  knowledge  of  the  defendants,  it  had  a  propensity  to  bite  people, 
and  gave  a  judgment  in  favor  of  the  plaintiff.  There  is  some 
color  of  authority  in  favor  of  the  popular  view.  In  Beck  v.  Dvson 
(4  Camp,  198),  Lord  Ellenborough  non-suited  the  plaintiff  be- 
cause, although  the  dog  was  proved  to  be  of  a  savage  disposition, 
there  was  no  proof  that  it  had  previously  bitten  anyone;  and 
formerly  in  England  it  was  usual  to  aver  in  the  declaration  that 
the  dog  was  accustomed  to  bite  mankind.  However,  in  Worth  v. 
Gilling  (L.  R.  2  C.  P.  L.)  the  Court  of  Common  Pleas  held  that 
it  was  enough  to  show  that  the  dog  had,  to  the  knowledge  of  the 
owner,  evinced  a  savage  disposition  by  attempting  to  bite,  and 
that  decision  has  been  followed  ever  since.  But  where  a  dog  had 
a  clear  record,  except  for  the  unhappy  incident  that  having  once 
fallen  into  bad  company  it  had  chased  and  worried  a  goat,  the 
Queen's  Bench  held  that  there  was  no  evidence  of  a  ferocious  dis- 
p)osition  to  human  beings.  (Osborne  v.  Chacqueel — 2  Q.  B.  109.) 
This  opinion  is  based  on  a  sound  appreciation  of  canine  nature. 
There  are  many  dogs,  addicted  to  worrying  other  animals  or 
eager  to  engage  in  quarrels  with  their  own  kind,  who  never  think 
of  hurting  human  beings.  The  existing  state  of  the  law  is,  how- 
ever, not  altogether  satisfactory,  and  there  is  much  to  be  said  for 
the  view  that  the  owner  of  a  dog  should  be  bound  to  keep  it  at 
his  risk.  At  present  the  law  has  a  more  tender  regard  for  cattle 
than  human  beings. 

VOL.  XLV.  10 
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'  A  COURT,  the  like  of  which  this  country  has  never  seen,  is 
about  to  open  in  England  for  the  second  time  in  more  than 
seventy  years,  but  its  very  existence  is  an  illustration  of  the  orderly 
and  well  appointed  setting  of  any  great  function  in  an  European 
country.  The  Docket  has  many  times  been  present  at  a  public 
dinner  or  reception  in  the  United  States  where  all  was  confusion 
and  no  one  knew  where  he  was  expected  to  sit  or  what  he  was 
expected  to  do,  as  nothing  had  been  planned  beforehand,  but 
everything  had  been  lefjt  to  take  care  of  itself.  He  recalls  the 
annual  banquet  of  the  American  Bar  Association  at  Portland  in 
1907,  where  an  assemblage  of  gentlemen  of  the  bar  had  to  fight 
like  a  mob  of  voters  at  a  primary  to  get  their  places  at  the  table; ' 
and  he  remembers  a  meeting  of  the  Missouri  Bar  Association 
where  a  half  hour  before  the  time  set  for  the  dinner,  the  land- 
lord announced  that  all  the  waiters  were  on  a  strike  and  that  he 
could  do  nothing;  whereupon  the  treasurer  of  the  association. — 
since  then  a  judge  of  the  Supreme  Court, — bribed  the  servants 
with  a  promise  that  they  should  be  the  residuary  legatees  of  all 
the  wine  and  spirits  not  consumed  during  the  evening.  The 
dinner  was  duly  served,  but  the  next  morning  most  of  the  trees 
in  the  hotel  grounds  sheltered  a  negro  dead  asleep  and  dead  drunk. 


There  is  seldom  any  hitch  at  a  foreign  function  of  this  kind. 
Not  only  the  servants,  reared  and  trained  in  their  particular  serv- 
ice from  their  youth,  but  everyone  who  has  any  duties  to  perform 
knows  officially  what  is  required  of  him.  And  that  the  ceremon- 
ies at  the  coronation  of  George  V  shall  be  according  to  precedent 
in  all  respects  is  the  reason  why  the  Court  of  Coronation  Claims 
has  been  called  together  by  Royal  proclamation.  The  Lord 
Chancellor,  the  Chief  Justice  of  England,  several  of  the  Lords  of 
the  Appeal  and  of  the  Privy  Council  are  members  of  this  unique 
court.  It  has  not  met  since  the  year  1901,  when  it  passed  upon 
the  ceremonies  at  the  coronation  of  Edward  VII,  and  before  that 
it  had  not  sat  since  the  coronation  of  Queen  Victoria,  sixty  and 
more  years  earlier.  But  it  is  a  court  of  great  antiquity ;  the  first 
record  of  its  existence  is  at  the  coronation  of  Richard  II,  in  the 
first  part  of  the  fourteenth  century,  and  all  through  the  centuries 
since  then,  whenever  a  new  sovereign  has  to  be  crowned,  this 
tribunal  assembles. 


The  decisions  at  the  coronation  of  Edward  VII  have  been 
reported  in  a  volume  entitled  "The  Court  of  Claims,  by  G*  Woods 
WoUaston,  M.  A.,  L.  L.  M.,  Barrister-at-Law  of  the  Inner  Temple." 
It  is  interesting  to  a  student  of  Real  Property  to  find  that  many 
of  the  claims  grow  out  of  the  tenure  of  Grand  Serjeanty,  which 
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according  to  Coke,  is  where  "a  man  holds  his  lands  or  tenements  of 
our  Sovereign  Lord  the  King  by  such  services  as  he  ought  to  do 
in  his  proper  person  to  the  King,  as  to  carry  the  banner  of  the 
King,  or  his  lance,  or  to  lead  his  army,  or  to  be  his  Marshall, 
or  to  carry  his  sword  before  him  at  his  coronation,  or  to  be  his 
sewer  at  his  coronation,  or  his  carver,  or  his  butler,  or  to  be  one 
of  his  Chamberlaines  of  the  receipt  of  his  exchequer,  or  to  do 
other  like  services."  Tenures  of  this  kind  have  been  abolished 
in  England,  but  the  statutes  expressly  reserve  the  honorary  services 
of  Grand  Serjeantry.  The  coronation  claims  not  founded  on  this 
tenure  are  based  on  the  services  which  the  particular  claimant  or 
his  ancestors  had  performed  at  the  coronation  of  a  previous  mon- 
arch. A  full  report  of  one  case  may  be  of  interest  to  those  to 
whom  Mr.  WoUaston's  Reports  are  not  accesible.  It  is  the  peti- 
tion of  the  Dean  and  Chapter  of  Westminster  to  "admit  the  said 
Dean  and  Chapter,  and  their  Ministers,  to  perform  the  said  serv- 
ices as  the  Aboots  and  Convents  as  their  Ministers  at  all  times 
heretofore  have  done,  and  to  have  such  allowances  and  fees  as 
the  Abbots  have  had  during  the  time  aforesaid,  that  is  to  say: 

First: 

Ten  yards  of  scarlet, 

Six'  ells  of  dark  colored  cloth. 

Six  yards  of  sarcanet. 

Two  pieces  of  double  worsted. 

For  the  Dean's  robes. 
Also: 

Four  ells  of  black  cloth,  and  a  piece  of  double  worsted  for 
each  of  the  Dean's  three  Chaplains  for  their  robes. 

Also: 

Robes  for  six  Ministers  of  the  said  church  by  the  King's  gift. 

Also : 

The  King's  Upper  Vestments,  in  which  he  comes  into  the 
church  at  his  coronation. 

Also: 

All  the  oblations  and  oflFerings  at  the  time  of  the  coronation. 
Also: 

The  stage,  thrones,  royal  seats,  tapestry,  chairs,  cushions, 
carpets,  cloths,  and  all  the  ornaments  with  which  the 
stage  and  the  church  shall  be  embellished  at  the  time 
of  the  coronation. 

Also: 

The  four  poles  or  staves  which  support  the  canopy  and  the 
four  little  bells  that  hang  at  each  comer  of  the  canopy. 
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Also: 

The  blue  cloth  upon  which  the  King  walks  from  the  west 
door  of  the  church  to  the  stage. 

Also  : 

The  Great  Chantor  of  the  church  to  have  an  ounce  of  gold 
by  the  hands  of  the  treasurer  of  the  King's  Chamber. 
Also : 

A  hundred  manchets,  the  third  part  of  a  ton  of  wine,  and  fish 
according  to  the  bounty  of  his  said  Royal  Majesty  for  the 
said  Dean  and  Chapter's  repast  on  the  coronation  day." 

The  petitioners  were  represented  by  counsel  who  showed  that 
their  claims  had  always  been  granted  and  were  allowed  at  the 
cx)ronation  of  Queen  Victoria.  Whereupon  the  following  judg- 
ment wa<*  delivered  by  the  court.  "It  is  considered  and  adjudged 
by  the  court  that  the  claim  of  the  said  Dean  and  Chapter  be 
allowed,  except  as  to  the  retaining  and  keeping  the  robes  and 
ornaments  of  the  coronation  in  the  vestry  of  the  (SUegiate  Church 
of  St.  Peter,  Westminster,  which  the  said  Commissioners  do 
adjudge  to  be  kept  there,  imless  His  Majesty  shall  at  any  time  be 
pleased  to  order  the  same  to  be  kept  elsewhere ;  and  also  that  the 
fees  claimed  by  the  said  petition  be  referred  to  the  pleasure  of 
His  Majesty." 


Most  of  the  claims  are  as  curious  as  this  to  an  American  law- 
yer,— as  for  example  the  claim  of  the  Duke  of  Somerset  to  carry 
the  Orb :  of  the  Duke  of  Richmond  to  carry  the  Sceptre  with  the 
Dove;  of  the  Duke  of  St.  Albans,  to  be  assigned  a  place  at  the 
coronation  in  his  capacity  of  Hereditary  Falcx)ner;  of  the  Duke 
of  Argyll,  to  be  permitted  to  carry  the  rod  or  baton  of  his  office 
of  Heritable  Master  of  His  Majesty's  Household  of  Scotland;  of 
the  Duke  of  Roxburghe,  to  bear  the  staff  of  Saint  Edward;  of 
the  Earl  of  Huntington,  to  carry  the  sword  of  State ;  of  the  Sheriffs 
of  London,  to  walk  in  the  procession ;  of  Sir  Henry  Bernard,  to  be 
bow  bearer;  of  the  Archbishop  of  York,  to  place  the  crown  on  the 
Queen^s  head  (the  Archbishop  of  Canterbury  having  the  inde- 
feasible privilege  of  crowning  the  Sovereign) ;  of  the  Bishops  of 
Durham  and  Bath  and  Wells,  "to  support  His  Majesty  at  the 
coronation";  of  Mr.  H.  Scrymgeour  Wedderburn,  "to  carry  a 
white  wand  a^  symbol  of  his  office  of  Lord  High  Steward  of 
Ireland" ;  of  the  Duke  of  Newcastle,  "to  provide  a  glove  for  the 
King's  right  hand" ;  of  the  Barons  of  the  Cinque  Ports,  "to  bear 
the  canopies  within  Westminster  Abbey";  of  Mr.  J.  T.  Roede 
Morley,  to  bear  the  Royal  Standard  of  England" ;  of  the  Mayor 
and  Council  of  London,  "to  bear  the  crystal  sceptre  or  niaoe"; 
of  three  different  petitioners,  "to  carry  the  Great  Spurs" ;  of  the 
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Marquess  of  Cholmondeley,  **to  be  allowed  forty  ells  of  crimson 
vdvet  and  a  box  containing  "seventy-three  seats  at  the  coronation" ; 
of  the  Duke  of  Newcastle,  "to  provide  a  glove  for  the  King's  right 
hand  and  support  His  Majesty's  right  arm  while  he  is  holding 
the  sceptre" ;  of  the  Earl  of  Errol,  "to  walk  in  the  procession  with  a 
silver  baton  tipped  at  each  end  with  gold  with  His  Majesty's 
arms  at  one  end  and  his  own  at  the  o3ier";  of  the  scholars  of 
Westminster  School,  "to  be  present  at  the  Abbey  and  acclaim 
their  Majesties" ;  of  the  editor  of  the  London  Globe,  "to  be  present 
and  report  the  proceedings  as  his  predecessors  have  done  at  former 
coronations" ;  of  Dr.  Robertson,  "to  be  present  as  Honorary  Sur- 
geon and  Oculist."  Other  novel  and  unusual  claims  were:  to  be 
Chief  Butler;  to  be  Almoner;  to  present  three  maple  cups;  to 
present  two  falcons;  to  serve  the  King  with  a  towel  when  he 
washes  before  the  banquet ;  to  be  Larderer ;  to  furnish  a  mess  of 
dillegrout;  to  be  Naperer;  to  be  Sergeant  of  the  Silver  Scullery; 
to  make  wafers;' to  be  Carver  and  to  be  Panterer. 


What  a  mess  of  dillegrout  is,  the  Docket  knows  not,  perhaps 
it  is  the  English  for  Bouillabaisse,  that  "rich  and  savory  stew" 
in  the  South  of  France, — ^the  Docket  tasted  it  at  inn  on  the 
Mediterranean  last  winter — ^which  Thackeray  has  immortalized  in 
one  of  his  ballads  as  it  was  served  with  a  bottle  of  Qiambertin 
witfi  the  yellow  seal  at  the  Tavern  of  Terry,  on  the  New  Street 
of  the  Little  Fields,  in  Paris : 

'This  Bouillabaisse,  a  noble  dish  is, 
A  sort  of  soup  or  broth  or  brew. 
Or  hotchpot  of  all  sorts  of  fishes 
That  Greenwich  never  could  outdo. 
Green  herbs,  red  peppers,  mussels,  saffron. 
Soles,  onions,  garlic,  roach  and  dace; 
All  this  you  eat  at   Terry's  Tavern, 
In  that  one  dish  of  Bouillabaisse/' 


The  Docket  hardly  knows  the  duties  of  the  Naperer,  the 
.\lmoner  and  the  Panterer,  and  it  is  difficult  to  understand  why 
one  should  desire  to  be  Carver  at  a  great  banquet.  But  after  all, 
it  remains  true  that  it  is  well  when  you  set  out  to  do  anything,  to 
see  to  it  beforehand  that  it  shall  be  well  done. 
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BOOK  REVIEWS. 

The  Law  Relating  to  Intoxicating  Liquobs. — By  Howabd  C.  Joyce,  of 
New  York  City,  author  of  "Law  of  Injunctions,"  "Law  of  Indictments," 
etc.    Albany,  N.  Y.    Matthew  Bender  &  Company.    1910. 

Mr.  Joyce  has  prepared  a  book  of  950  pages  upon  the  construction  and 
application  of  the  constitutional  and  statutory  provisions  relating  to 
traffic  in  intoxicating  liquors  and  violations  of  the  liquor  laws.  This  Is 
certainly  a  wide  field  and  considering  the  manner  in  which  our  state 
legislatures  are  grinding  out  liquor  laws  at  every  session,  many  of  them 
never  Intended  to  be  enforced,  and  most  of  them  oppressive,  ill-considered 
and  dishonest,  the  lawyer  who  wants  to  know  Just  what  these  laws 
mean  and  how  they  may  be  construed  by  the  courts,  will  be  glad  to  have 
so  exhaustive  a  digest  as  this  at  his  call.  The  present  prohibition  wave 
as  it  is  called  does  not  yet  seem  to  have  spent  its  force.  The  ordinary 
citizen  watches  it  sometimes  with  amusement  and  generally  with  indif- 
ference, knowing  well,  like  the  American  in  Kipling's  poem,  that  he  is 
going  "to  flout  the  law  he  makes."  The  book  treats  in  regular  order  of 
definition  and  terms;  the  Federal  constitutional  provisions  relating  to 
state  laws;  the  power  of  the  state  to  regulate  the  traffic;  particular 
statutory  provisions;  municipal  powers  and  regulations;  licenses;  local 
option  laws;  civil  damage  acts;  search  and  seizure  laws;  injunction  and 
abatement;    clubs  and  evidence. 

The  chapter  on  clubs  is  valuable  and  shows  a  large  amount  of  legis- 
lative and  judicial  decision  on  this  subject. 

A  social  club  is  simply  a  co-operative  home.  It  enables  a  number  of 
persons  who  could  not  individually  afFord  certain  luxuries,  as  they  might 
be  called,  to  obtain  them  by  subscribing  to  a  common  fund  and  to  enjoy 
in  common  the  things  which  that  fund  can  procure.  It  is  not  in  any  sense 
engaged  in  business  or  trade,  and  its  property  is  beneficially  owned  in 
common  by  the  members.  So  far  as  it  can  be  used  by  all  the  members  no 
special  charge  is  made  against  any  man,  but  everyone  pays  alike  either 
in  monthly  or  quarterly  dues.  Thus  the  use  of  the  sitting  rooms,  the 
reading  rooms,  the  magazines  and  newspapers  and  all  those  things  which 
are  not  consumed  in  the  use  are  free  to  every  man,  but  where  one  member 
must  have  a  greater  use  than  another,  as  where  he  occupies  one  of  a 
restricted  number  of  rooms  adapted  for  sleeping  purposes  or  where  he 
consumes  food  or  drink  of  the  common  property  he  pays  therefor  as  this 
is  the  only  equitable  way  of  apportioning  this  expense  among  the  mem- 
bers. But  it  is  clear  that  the  club  in  neither  one  case  or  the  other  is 
making  a  sale  to  a  member  of  ansrthing  at  all.  In  the  case  of  a  meal,  the 
furnishing  of  Individual  articles  at  that  meal  cannot  be  said  to  be  a  sale 
either.  Even  a  guest  at  a  hotel  who  sits  down  to  the  table  agreeing 
impliedly  to  pay  the  regular  price  of  the  meal,  and  who  finds  on  the 
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table  butter  or  salt  or  wine  or  fruit  and  who  helps  himself  to  those 
.  things,  at  his  will,  cannot  be  said  to  have  bought  those  things — if  he  had 
he  would  certainly  have  a  right  to  carry  them  away  at  his  pleasure.  But 
the  contract  of  the  guest  is  that  the  inn-keeper  will  furnish  him  the  meal 
and  not  that  he  will  sell  him  any  particular  article.  Notwithstanding  this 
not  a  few  courts  have  ruled  that  the  furnishing  of  liquor  to  the  members 
of  a  club  is  a  sale  of  liquor  within  the  dramshop  laws  of  a  particular 
state.  The  cases  on  this  point  cited  by  Mr.  Joyce  will  show  that  they  are 
founded  not  on  logic  and  legal  construction — but  on  an  idea  that  for  the 
purpose  of  avoiding  the  liquor  laws  of  a  state  or  a  community,  people 
frequently  form  clubs  for  the  very  purpose  of  selling  and  purchasing  the 
liquors  they  so  much  desire.  This  is  very  true,  but  it  reveals  a  great 
weakness  in  our  law,  in  our  lawmakers  and  in  those  in  whose  hands 
the  execution  of  the  law  is  placed  that  they  are  not  able  to  distinguish 
between  a  real  and  a  fake  club.  The  decisions  of  those  courts  that  hold 
that  the  distribution  of  liquor  among  the  members  of  a  club  is  not  a  sale, 
clearly  distinguish  between  the  two  kinds  of  clubs,  the  kind  where  the 
object  is  social,  literary,  scientific,  or  for  the  puri>ose  of  physical  culture, 
and  of  which  the  drinking  of  liquor  is  only  an  incident  like  the  reading 
of  a  newspaper,  the  taking  of  a  meal  or  the  smoking  of  a  cigar,  and  the 
kind  which  is  formed  as  a  mere  scheme  to  sell  liquor  in  evasion  of  the 
law.  This  is  the  law  of  England;  the  licensing  acts  not  being  applied  to 
bona  fide  clubs  where  liquor  is  distributed  among  its  members.  For 
the  English  law  is  well  settled  that  the  supply  of  liquors  to  a  member 
is  not  a  "sale"  within  the  acts  but  is  a  release  by  the  other  members  of 
their  share  in  the  property.  But  the  English  Licensing  Acts  are  enforced 
in  a  way  that  ours  are  not,  and  no  organization  calling  itself  a  club 
which  is  really  a  dramshop  can  exist  for  a  day.  The  authorities  have  a 
right  and  do  examine  into  the  charter  and  rules  of  the  club,  and  if  they 
find  that  it  is  a  real  club  they  issue  a  certificate  which  exempts  it  from 
further  interference  so  long  as  it  maintains  its  status.  If  it  cannot  come 
up  to  the  test  of  bona  fides  then  it  must  have  a  license  like  a  regular 
dramshop  or  go  out  of  business. 

The  liquor  laws  of  some  of  our  states  have  called  into  existence  multi- 
tudes of  fake  clubs.  Their  existence  is  a  standing  disgrace;  but  there  is 
no  reason  in  the  world  why  a  law  should  treat  alike  the  co-operative  home 
and  the  co-operative  blind  tiger.  It  is  but  a  step  from  this  to  a  legis- 
lative declaration  that  every  man's  house  in  which  may  be  found  a  thimble- 
ful of  intoxicants  is  a  "dramshop." 


Work  Accidents  atvd  the  Law. — By  Chbystal  Eastman.  Member  and 
Secretary  New  York  State  Employers*  Liability  Commission.  The  Pitts- 
burg Survey.    New  York  Charities  Publication  Committee.    1910. 

This  is  the  record  of  an  investigation  made  possible  by  the  Russell  Sage 
Foundation,  to  determine  whether  our  work  accidents,  which  are  of  daily 
occurrence  and  more  numerous  than  in  any  part  of  the  civilized  world, 
do  not  call  for  some  change  in  our  laws,  considering  their  enormous  eco- 
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nomic  cost  to  the  workman,  his  family  and  to  the  state.  The  Investiga- 
tion was  restricted  to  Allegheny  Ck)unty,  Pennsylvania,  one  of  the  great 
centers  of  industrial  activity,  but  the  information  drawn  from  this  quar- 
ter could  be  duplicated  in  many  parts  of  the  United  States.  In  that  one 
county,  in  one  year,  526  men  were  killed  by  work  accidents,  and  509  men 
were  more  or  less  severely  injured;  and  if  we  go  outside  of  this,  we 
find  that  in  the  United  States,  in  1907,  272  railroad  employees  were  killed 
while  engaged  in  coupling  and  over  four  thousand  injured.  This  is  only 
part  of  the  yearly  tribute  our  modem  industrial  struggle  pays  in  dead 
and  wounded — a  number  far  beyond  anything  of  the  kind  in  the  case  of 
modern  public  war.  The  problem  is  set  out  in  the  beginning  in  four 
stated  cases  as  follows: 

I.  In  December  4,  1906,  B,  a  young  structural  iron  worker,  employed 
by  the  Fort  Pitt  Bridge  Company,  while  passing  over  a  scaffold  to  get 
to  his  work  on  the  Walnut  Street  Bridge,  Fourteenth  Ward,  Pittsburg, 
fell  35  feet  to  the  ground  and  was  killed.  Testimony  at  the  coroner's 
inquest  brought  out  the  fact  that  a  plank  broke  under  him.  Two  pieces 
of  the  plank  were  picked  up  where  they  fell.  At  the  broken  end  of 
each,  the  frost  and  dirt  had  worked  into  the  wood  several  inches,  testi- 
fying eloquently  to  an  old  crack  of  at  least  two  weeks'  existence  accord- 
ing to  the  statements  of  those  who  looked  at  the  pieces.  B  had  nothing 
to  do  with  the  building  of  the  scaffold. 

II.  On  May  1,  1907,  K,  a  Lithuanian  angle-shearman,  employed  by  the 
McClintic  and  Marshall  Company,  at  Rankin,  Pa.,  had  finished  his  work 
for  the  day  and,  in  order  to  get  some  waste  with  which  to  clean  his 
hands,  went  to  a  big  punching  machine  with  which  he  was  familiar.  It 
had  a  heavy  fast-revolving  wheel,  boxed  in  with  iron  down  to  within  two 
or  three  inches  of  the  floor,  to  guard  the  workmen  from  accident.  At 
one  comer  of  the  machine,  in  a  hole,  was  some  waste.  According  to  the 
statement  of  the  superintendent,  K  got  down  on  his  knees  and,  leaning 
with  his  left  hand  on  the  greasy  platform  a  few  inches  from  the  wheel, 
reached  with  his  right  hand  for  the  waste.  As  he  bore  his  weight  on  his 
left  hand,  it  slipped  and  slid  into  the  wheel.  In  a  second  the  hand  was 
crushed. 

III.  On  October  17,  1906,  R,  a  Russian  laborer  employed  at  $1.60  a  day 
by  the  Iron  City  Grain  Elevator  Company,  of  Pittsburg,  was  sent  with 
two  other  men  to  do  some  work  in  an  adjoining  building,  used  by  the 
company  for  storage.  On  the  floor  above  them  grain  was  stored  in  bags. 
The  support  of  the  floor  gave  way  and  it  fell.  One  of  the  workmen 
escaped,  another  was  injured,  R  was  killed.  At  the  inquest  a  building 
inspector  testified  that  the  floor  supports  were  obviously  inadequate.  R 
had  a  wife,  and  four  children,  ages  ten,  six,  flve  and  two;  but  he  had  no 
savings.  According  to  Mrs.  R,  the  claim  agent  of  the  company  offered 
to  settle  with  her  for  $400,  which  she  refused.  She  put  her  case  in  the 
hands  of  a  lawyer,  and  suit  was  entered  for  $20,000.  Mrs.  R  got  some 
washing  to  do;  the  city  poor  relief  gave  her  $6.00  worth  of  groceries  a 
month;  she  begged  at  the  door  of  the  Catholic  Church  on  Sundays;  her 
sister,  with  a  family  of  six,  did  what  little  she  could;  an  occasional  $10 
was  advanced  by  her  lawyer.    She  was  seen  in  severe  winter  weather. 


Digitized  by 


Google 


BOOK   BEVIEWS.  153 

with  shoes  so  old  that  her  feet  were  exposed.  Six  months  after  the 
accident  another  child  was  bom;  it  was  the  end  of  the  year  before  her  suit 
came  to  trial.  The  court  instructed  the  jury  to  return  a  verdict  for  the 
defendant.    The  woman  had  lost  her  case. 

IV.  On  August  5,  1907.  R,  a  United  States  postal  clerk,  was  working 
in  the  Baltimore  A  Ohio  yards  in  Pittsburg.  The  engine  to  which  his 
car  was  attached  collided  slightly  with  another,  so  that  by  the  Jar  he  was 
thrown  against  one  of  the  iron  hooks  on  which  mail  pouches  are  hung 
and  a  bone  behind  his  ear  was  injured.  He  was  four  days  in  the  hospital, 
the  charges  for  which  the  railroad  company  paid.  He  did  not  go  back 
to  work  for  four  weeks.  During  this  time  his  salary  was  paid  in  full  by 
the  goTemment,  $S3.30.  He  received  in  addition  $64  from  a  Mall  Clerks* 
Association  to  which  he  belonged  and  to  which  he  paid  dues.  He  settled 
with  the  railroad  for  $250,  of  which  his  lawyer's  fee  took  $100.  Thus  R's 
slight  injury,  resulting,  so  far  as  we  know,  in  nothing  permanent,  gave 
him  a  month's  vacation  on  full  pay,  with  $150  thrown  in. 

The  problems  growing  out  of  these  cases  are  considered  by  Mr.  Bast- 
man  from  the  social  as  well  as  from  the  legal  side.  From  the  former 
it  would  seem  that  in  the  cases  of  B,  K  and  A,  the  accidents  resulted 
in  great  suffering  to  their  families  and  much  cost  to  the  community, 
while  In  the  case  of  R,  the  injury  left  him  much  better  off  than  if  he 
had  not  been  hurt.  From  a  legal  standpoint,  in  the  present  state  of  law, 
it  is  doubtful  if  anyone  of  the  sufferers  could  have  recovered  damages 
against  the  employer.  The  fellow-servant  doctrine  and  the  doctrine  of 
assumed  risk  would  stand  in  the  way. 

But  the  common  law  in  regard  to  work  accidents  seems  to  be  on  its 
last  legs.  Congress  has  practically  overthrown  it  in  the  Federal  Employ- 
ers' Liability  Act.  New  York  and  Montana  have  made  a  start  in  the  same 
direction.  A  commission,  appointed  by  the  Governor,  is  now  considering 
the  subject  in  Missouri  and  the  legislatures  of  many  states  will  be  dis- 
cussing the  question  this  winter.  At  the  convention  of  the  International 
Law  Association,  held  at  London  last  August,  this  was  one  of  the  leading 
subjects  of  discussion. 

The  law  of  most,  if  not  all  of  the  continental  nations  made  the  employer 
liable  for  the  negligence  of  one  of  his  employees  which  caused  injury  to 
another  employee,  in  the  same  manner  as  if  the  latter  were  a  stranger; 
and  did  not  admit  the  defense  of  common  employment  and  assumption 
of  risk  by  an  employee,  which  were  so  unfortunately  and  illogically  adopted 
by  the  English  courts  and  by  the  courts  of  the  United  States.  But  in 
the  last  twenty-five  years  or  so,  most  of  the  European  countries  in  order 
to  fix  definitely  the  amount  of  compensation  to  be  paid  an  injured  servant 
and  not  leave  it  to  the  whim  of  a  Jury  have  passed  statutes  making  the 
employer  practically  an  insurer  of  his  workmen's  safety.  These  laws  are 
founded  (1)  upon  the  theory  that  when  a  person  on  his  own  responsibility 
and  for  his  own  profit  sets  in  motion  agencies  which  create  risks  for 
others,  he  ought  to  be  civilly  responsible  for  the  consequences,  but  that 
the  law  should  determine  the  limit  of  his  liability;  (2)  upon  the  prin- 
ciple that  each  industry  should  bear  its  own  cost  in  human  life  as  well 
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as  In  wear  and  tear  on  machinery;  (3)  upon  the  practical  ground  that 
the  compensation  required,  becoming  a  regular  cost  of  production,  would 
be  transferred  by  the  employer  to  the  consumers  of  his  product  in  the 
form  of  a  slightly  increased  selling  price,  and  thus  would  result  in  taking 
a  share  of  the  economic  loss  of  each  accident  in  each  industry  from  the 
worker's  family  and  distributing  it  among  the  whole  body  of  consumers, 
upon  whom  it  would  be  no  burden  at  all. 

England  has  discarded  its  old  rule  and  so  have  most,  if  not  all,  of  the 
British  possessions.  The  United  States,  with  its  well-known  conservative 
habit,  is  the  last  of  the  nations  to  fall  in  with  the  procession.  The 
statutes  of  the  different  countries  are  not  the  same  and  the  points  in 
which  they  vary  from  one  another  include  the  following: 

1.  Whether  the  employer  is  personally  liable  to  the  employee  or  bound 
to  provide  or  contribute  to  the  cost  of  an  insurance  fund  out  of  which 
payment  is  to  be  made. 

2.  Whether,  when  the  employer  is  liable,  his  liability  is  for  accidents, 
however  caused,  or  only  for  those  due  to  negligence  of  the  superintendent 
appointed  by  him  or  by  his  authority,  or  to  the  defective  state  of  the 
appliances  used  in  the  work. 

3.  The  occupations  to  which  the  enactments  relate. 

4.  The  maximum  amount  of  annual  earnings  which  exclude  an  employee 
from  the  benefit  of  the  act. 

5.  The  acts  of  the  employee  in  relation  to  the  accident  which  disentitle 
hfm  to  establish  his  claim. 

6.  The  extent  of  the  claim  of  the  employee  or  his  dependents. 

7.  How  the  statute  is  to  be  administered. 

S.  Whether  sickness  and  disease  not  arising  from  accident  are  to  be 
provided  for. 

9.  The  bearing  of  the  enactment  upon  the  limit  of  liability  of  ship- 
owners for  loss  of  life  or  personal  injury. 

10.  Whether  the  employee  should  be  entitled  to  enforce  a  claim  against 
a  foreign  shipowner  residing  out  of  the  jurisdiction  of  the  courts  of  the 
country  where  the  employee  resides,  by  arrest  of  his  ship,  situate  for  the 
time  being  within  the  jurisdiction. 

11.  Whether  the  employee  should  be  entitled  to  contract  with  the 
employer,  under  any  and  what  circumstances,  not  to  claim  the  benefits  of 
the  enactment. 

To  those  who  are  now  engaged  in  investigating  and  legislating  on  this 
important  topic  this  book  will  be  of  the  highest  possible  value. 

£3thioal  Obligations  of  the  Lawteb. — By  Gleason  L.  Abcheb,  LL.  B. 
Boston:     Little,  Brown  &  Company.    1910. 

This  is  a  valuable  contribution  to  the  literature  on  the  subject  of 
Legal  Ethics.  It  attests  the  profession's  awakening  to  the  necessity  of 
remedying  the  shortcomings  for  which  the  aroused  public  is  calling  it 
to  account.  Dean  Archer  is  in  sympathy  with  the  movement  to  codify 
and  make  more  definite  and  binding  the  recognized  ethical  principles  of 
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the  profession,  and  this  volume,  as  its  preface  states,  "is  a  treatise  explan- 
atory of  the  principles  underlying  the  rules  of  professional  conduct 
adopted  by  bar  associations,  together  with  such  other  principles  as  would 
confront  the  lawyer  in  his  everyday  practice."  Canons  of  ethics  framed 
by  lawyers  for  their  own  guidance  seem  to  need  explanation  and  amplifi- 
cation as  much  as  statutes  codifying  the  law  of  sales  or  the  law  of  nego- 
tiable instruments. 

The  volume  is  a  companion  to  the  author's  "Law  Office  and  Court  Pro- 
cedure," which  appeared  a  few  months  ago.  Though  intended  to  be  used 
by  lawyers  generally,  it  will  find  its  sale  among  law  students  and  young 
practitioners.  The  chapter  on  "Location-  of  Law  Office,"  for  instance, 
could  only  have  been  intended  for  them.  With  the  exception  of'  the  two 
chapters  on  "Liabilities  of  a  Lawyer  to  His  Client"  and  "Disbarment  and 
Suspension,"  there  is  little  to  interest  the  experienced  practitioner.  But 
there  is  much  of  wholesome  suggestion  to  the  younger  man  and  it  is 
given  in  Dean  Archer's  most  attractive  vein.  His  professional  ideals 
are  never  in  the  background — and  he  would  have  lawyers  guard  their 
profession's  honor  more  closely.  "How  long,"  he  asks,  "would  the  clergy 
be  honored  and  respected  by  the  public  if  the  clergymeti  were  to  admit 
generally,  even  for  the  sake  of  a  false  sense  of  humor,  that  as  a  class 
they  were  hypocrites  and  dissemblers?"  And  he  cannot  escape  this 
analogy  between  the  "law  and  the  gospel."  "Candidates  for  the  clergy 
are  taught  that  there  are  certain  worldly  customs  that  they  must  lay 
aside  upon  entering  the  profession.  The  same  attitude  should  perhaps 
be  taken  by  the  lawyers  of  the  land."  In  an  interesting  discussion  of 
lawyers  and  politics,  he  points  to  Mr.  Justice  Hughes  to  illustrate  "the 
possibilities  awaiting  the  upright,  fearless  lawyer  who  enters  politics  in 
the  full  maturity  of  his  powers." 

An  appendix  to  the  volume  contains  the  American  Bar  Association 
Canons  of  Ethics,  Hoffman's  Fifty  Resolutions  in  Regard  to  Professional 
Deportment  (both  of  which  are  the  subjects  of  frequent  reference  in  the 
text),  and  a  schedule  of  legal  fees  recently  adopted  by  a  prominent 
bar  association  in  New  England. 


Questioned  Documents. — ^A  Study  of  Questioned  Documents  with  an  out- 
line of  Methods  by  which  the  Facts  may  be  Discovered  and  Shown. 
By  Albert  S.  Osbobn,  Examiner  of  Questioned  Documents.  Two  hun- 
dred illustrations.  Rochester,  N.  Y.  The  Lawyers  Co-operative  Pub- 
lUhing  Co.    1910. 

Mr.  Osbom's  book  is  a  study  of  the  application  of  scientific  methods 
to  trials  in  court,  and  he  insists  that  the  lawyer  should  haVe  special 
knowledge  of  such  matters  in  all  cases  where  he  intends  to  present  or 
to  utilize  the  evidence  of  an  expert,  so  that  he  may  be  qualified  to  test  in 
advance  the  force  and  truth  of  such  testimony,  and  most  important  of  all, 
that  he  may  be  prepared  to  cross-examine  adverse  witnesses  with  intelli- 
gence and  skill.  A  case  is  always  in  grave  danger  if  an  attorney  is  try- 
ing by  the  aid  of  witnesses  to  get  before  a  Jury  that  which  he  himself 
does  not  clearly  understand.    The  successful  lawyer  is  he  who  not  only 


Digitized  by 


Google 


156  45  AMERICAN  LAW  REVIEW. 

knows  the  law,  but  knows  the  facts.  As  well  said  by  a  reviewer  in  the 
Journal  of  Criminal  Lato  and  Criminology,  with  the  exception  of  treatises 
on  Medical  Jurisprudence  we  have  no  legal  literature  on  any  of  the 
sciences  in  their  relation  to  law,  and  none  whatever  of  a  similar  plan  and 
scope  to  the  present  work.  After  a  classification  of  the  various  kinds  of 
questioned  documents  the  author  treats  of  standards  of  comparispn,  of 
photography,  the  microscopic  and  other  instruments  and  appliances  used 
in  the  study  of  handwriting  and  then  of  the  various  technical  elements 
of  writing  such  as  movements,  line  quality,  alignment,  pen  position, 
pressure  and  shading  and  arrangement,  size,  spacing  and  slant  in  writing. 
Writing  instruments,  the  various  systems  of  writing,  variety  of  forms  and 
mathematical  calculations  applied  to  questioned  writing  are  next  consid- 
ered. These  chapters  are  preparatory  and  lead  up  to  a  full  discussion  in 
separate  chapters  of  simulated  and  copied  forgeries,  traced  forgeries,  and 
anonsrmous  and  disputed  letters.  Supplemental  to  this  discussion  the 
author  treats  of  ink  and  paper  in  relation  to  writing,  of  methods  of  deter- 
mining the  sequence  of  writing,  erasures  and  alterations,  additions  and 
interlineations,  of  the  age  of  documents  and  of  methods  of  detecting  forged 
typewriting.  Finally,  there  is  a  chapter  on  the  conduct  of  a  questioned 
document  case  in  court. 

Mr.  Osborn's  work  can  have  no  higher  endorsement  and  no  more 
weighty  recommendation  to  the  lawyers  of  the  land  than  the  introduction 
written  by  Professor  John  H.  Wigmore,  the  great  American  authority  on 
evidence,  which  we  take  the  liberty  of  quoting  in  full: 

"A  century  ago  the  science  of  handwriting  study  did  not  exist  A  crude 
empiricism  still  prevailed.  This  hundred  years  past  has  seen  a  vast 
progress.  All  relevant  branches  of  modem  science  have  been  brought  to 
bear.  Skilled  students  have  focused  upon  this  field  manifold  appurtenant 
devices  and  apparatus.  A  science  and  an  art  have  developed.  A  firm 
place  has  now  been  made  for  the  expert  witness  who  is  emphatically 
scientific,  and  not  merely  empiric. 

"Each  age  has  its  crimes,  with  the  corresponding  protective  measures — 
all  alike  the  product  of  the  age's  conditions.  In  each  age,  crime  takes 
advantage  of  conditions,  and  then  society  awakes  and  gradually  overtakes 
crime  by  discovering  new  expedients.  In  modem  history — since  Charle- 
magne and  the  beginning  of  the  recivilizatlon  of  Europe,  some  twelve 
hundred  years  ago — there  have  been  two  great  epochs  In  the  history  of 
documents.  In  the  first,  skin-parchment  is  the  vehicle,  and  writing  is  an 
esoteric  art  for  the  monkish  few.  Forgery  flourished  In  the  middle  ages, 
chiefly  as  a  successful  method  of  acquiring  land  titles.  The  forged 
Decretals  of  Isldorus  come  down  to  us  as  a  typical  Imposition  of  that  age. 
In  the  next  epoch,  paper  is  made,  then  printing  Is  Invented,  and  educa- 
tion In  writing  becomes  gradually  almost  universal.  Amidst  these  new 
conditions,  the  falsifier  again  outstrips  society  for  a  while.  A  Chatterton 
and  a  Junius  can  baffle  the  community.  Well  down  in  the  1800s,  the  most 
daring  impositions  remain  possible.  But  society  at  last  seems  to  have 
overtaken  the  falsifier  once  more.  Science  and  art.  In  the  mass,  are  more 
than  a  match  for  the  Isolated  Individual.    We  have  now  apparently  entered 
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further  upon  a  somewhat  variant  documentary  epoch — that  of  the  type- 
writing machine.  But  even  this  novel  possibility  will  remain  within  the 
protective  control  of  science — as  the  present  book  shows. 

"The  feature  of  Mr.  Osbom's  book  which  will  perhaps  mark  its  most 
progressive  aspect  is  its  insistence  upon  the  reasons  for  an  opinion — ^not 
the  bare  opinion  alone.  If  there  is  in  truth  a  science  (and  not  merely 
an  individual  empiricism),  that  science  must  be  based  on  reasons,  and 
these  reasons  must  be  capable  of  being  stated  and  appreciated.  Through- 
out this  book  may  be  seen  the  spirit  of  candid  reasoning  and  firm  insist- 
ence on  the  use  of  it.  I  believe  that  this  is  the  spirit  of  the  future  for 
the  judicial  attitude  towards  experts  in  documents.  If  judges  and  lawyers 
can  thoroughly  grasp  the  author's  faith  in  the  value  of  explicit,  rational 
data  for  expert  opinions,  the  whole  atmosphere  of  such  inquiries  will 
become  more  healthy.  The  status  of  the  expert  will  be  properly  strength- 
ened, and  the  processes  of  a  trial  will  be  needfully  improved. 

"The  book  abounds  in  the  fascination  of  solved  mysteries  and  celebrated 
cases.  And  it  introduces  us  to  the  world-wide  abundance  of  learning  in 
this  field.  French  and  German  investigations  are  amply  drawn  upon. 
Psychology,  mathematics,  and  literature,  as  well  as  chemistry,  photog- 
raphy and  microscopy,  are  made  to  serve.  The  reader  arises  with  a  pro- 
found respect  for  the  dignity  of  the  science  and  the  multifarious  dexterity 
of  the  art," 

Strket  Railway  Reports  Annotated,  Edited  by  Melvin  Bendeb  and 
Habold  J.  HiNMAN,  of  the  Albany  Bar.  Vol.  VI.  Albany,  N.  Y.  Matthew 
Bender  &  Company.    1910. 

This  series  of  reports,  as  Is  well  known,  give  the  electric  and  street 
railroad  decisions  in  both  the  Federal  and  state  courts,  and  the  present 
volume  has  an  index  to  the  cases  and  notes  of  the  whole  series.  It  is  one 
of  those  special  publications  which,  in  this  day  and  country,  appeal  to 
the  busy  lawyer  who  brings  a  suit  for  or  defends  one  against  a  street 
railroad. 

Forms,  Rules  and  General  Orders  in  Bankruptcy,  collated,  revised  and 
annotated  by  Marshall  S.  Hagar,  of  the  New  York  Bar,  and  Thomas 
Alexander,  Clerk  of  the  United  State  District  Court  for  the  Southern 
District  of  New  York,  and  United  States  Commissioner.  Albany,  N.  Y. 
Matthew  Bender  it  Company.    1910. 

Certainly  a  most  complete  collection  of  bankruptcy  forms  are  brought 
together  in  this  volume.  More  than  three  hundred  are  given  in  a  large 
octavo  of  over  seven  hundred  pages.  The  object  of  the  work  is  to  furnish 
a  complete  working  collection  of  forms  which  must  be  used  In  bankruptcy 
proceedings.  The  work  is  annotated.  The  Bankruptcy  Act  of  1908,  Includ- 
ing the  amendments  of  1910,  are  given  in  full.  The  general  orders  in 
bankruptcy  of  the  Supreme  Court  of  the  United  States  are  set  out,  and 
the  rules  in  bankruptcy  in  the  Federal  courts  of  the  most  important  dis- 
tricts are  included.  The  book  is  well  printed  in  large,  clear  type,  and 
win  be  of  great  assistance  to  the  practitioner  in  the  courts  of  bankruptcy. 
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The  Federal  Penal  Code  in  force  January  1,  1910,  together  with  other 
Statutes  having  Penal  Provisions  in  force  December  1,  1908,  annotated 
by  Geoege  p.  Tucker,  joint  author  of  "Gould  and  Tucker's  Notes  on 
the  United  States  Statutes/'  and  Charles  W.  Blood,  of  the  Boston  Bar. 
Boston:    Little,  Brown  &  Company.    1910. 

This  admirable  collection  of  all  the  penal  provisions  of  the  Federal 
statutes  in  force  January  1,  1910,  will  save  many  a  searcher  the  frequent 
time  that  is  wasted  in  looking  through  numerous  indices  and  volumes  of 
consolidated  statutes  and  session  laws.  Not  only  do  we  find  here  the 
whole  Federal  Penal  Code  as  revised  and  amended  by  the  Act  of  March 
4,  1909,  but  in  the  appendix  are  set  out  all  the  Federal  laws  having  penal 
provisions  not  properly  separable  from  the  administrative  provisions  and 
not  contained  in  the  penal  code  l^ut  embraced  in  the  general  laws  of  the 
United  States.  It  is  such  provisions  as  these  that  would  be  likely  to 
escape  the  searcher  because  they  are  lost  in  the  mass  of  general  laws. 

Trichotomy  in  Roman  Law. — By  Henry  Goudy,  D.  C.  L.,  Regius  Pro- 
fessor of  Civil  Law  in  the  University  of  Oxford.  Oxford.  The  Clarendon 
Press.    1910. 

Trichotomy  in  religion  is  the  division  of  the  human  nature  into  body, 
soul  and  spirit;  in  logic  it  is  the  three-fold  division  of  a  genus  or  class. 
Dr.  Goudy's  monograph  is  devoted  to  showing  how  in  the  Roman  law  the 
three-fold  division  was  always  present 

In  modem  times,  he  says,  in  his  introduction,  one  does  not  attach  any 
particular  signi^cance  to  numbers  as  such,  outside  the  realm  of  mathe- 
matics. "One  does  not  at  all  regard  them  as  influencing  actions  or  events 
either  in  public  or  private  life.  Least  of  all  have  modem  writers,  if  we 
except  perhaps  Hegel,  been  consciously  influenced  by  them  in  the  composi- 
tion of  their  writings.  What  literary  or  scientific  author  nowadays,  in 
dividing  his  treatise  into  parts,  books,  etc.,  or  dividing  his  subject-matter 
into  heads  and  categories  or  genera  and  species,  would  attach  any  special 
importance  to  what  the  number  of  these  might  be?  But  in  former  times 
it  was  different;  to  the  ancients  certain  numbers  had  a  mystical  value 
or  fixed  traditional  force,  and  ancient  writers  frequently  made  the  dis- 
tributions of  their  subject-matter,  as  well  as  the  external  arrangement  of 
their  works,  depend  upon  their  accordance  with  one  or  other  of  these 
numbers.  The  influence  of  this  symbolism,  or  whatever  it  be  called,  can 
be  demonstrated  to  have  existed,  to  a  greater  or  less  degree,  among  all 
ancient  nations  with  whose  culture  we  are  acquainted,  especially  the 
Hindus,  Hebrew,  Egyptians,  Greeks,  and  Romans.  The  numbers  3,  4,  7, 
and  12  seem  to  have  been  above  all  sacred,  but  9  and  10  were  also  uni- 
versally symbolic.  By  the  vulgar  they  were  generally  regarded  as  lucky 
numbers,  while  philosophers  sought  a  rational  basis  for  them.  It  is  in  the 
last  degree  improbable,  for  instance,  that  the  Commandments  given  to 
Moses  would  ever  have  been  published  as,  say,  eight  or  eleven,  or  the 
decemvlral  code  of  the  Romans  in,  say,  thirteen  tables.  How  far  this 
mysticism  of  numbers  continued  to  affect  mediaeval  writers  or  left  its 
impress  on  mediaeval  institutions  it  is  not  my  purpose  to  inquire.    That 
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It  still  continued  to  exercise  a  certain,  though  gradually  decaying,  influence 
is  undoubted.  On  this  point  it  will  suffice  to  quote  a  passage  from  our 
Lord  Coke,  a  dry  but  not  wholly  unimaginative  writer.  Speaking  of  the 
English  jury,  he  says,  'It  seemeth  to  me  that  the  law  in  this  case  delighteth 
herself  in  the  number  of  twelve.  For  there  must  be  not  only  12  jurors 
for  the  trial  of  matters  of  fact,  but  12  judges  of  ancient  time  for  trial  of 
matters  of  law  in  the  Exchequer  Chamber.  .  .  .  And  that  number  of 
twelve  is  much  respected  in  holy  writ  as  12  apostles,  12  stones,  12 
tribes,  etc. ' " 

But  it  is  with  the  number  three  that  the  Oxford  professor  and  author 
is  concerned,  and  he  has  discovered  and  discusses  in  this  work  no  less 
than  nineteen  tripartite  classlflcations  in  the  Institutes  of  Gains  and 
Justinian,  in  the  Rules  of  Ulpian,  and  in  the  Digest.    These  are: 

1.  The  precepts  or  maxims  of  law — honeste  vivere,  alterum  non  laedere, 
suum  cuique  tribuere, 

2.  Public  law  consists — in  sacris^  in  sacerdotibus,  in  magistraiibus, 

3.  Private  law  is  composed  of  jus  naturdle,  jus  gentium,  and  jus  civile. 

4.  All  law  was  either  made  by  consent,  or  established  by  necessity,  or 
settled  by  custom. 

5.  Praetorian  law  was  introduced  by  the  praetors  for  the  purpose  either 
of  assisting,  or  supplying  deficiencies  in,  or  correcting  the  rigour  of  the  jus 
civile,  in  the  public  interest. 

6.  Constitutions  of  the  emperors,  as  a  source  of  private  law,  are  decreto 
vel  edicto  vel  epistula, 

7.  The  subject-matter  of  private  law  relates  either  to  persons,  or  to 
things,  or  to  actions. 

8.  All  law  is  concerned  with  either  the  acquisition,  or  conservation,  or 
restriction  of  rights. 

9.  Persons  are  grouped  into  (1)  liberi  and  servi,  (2)  cives,  latini,  and 
peregrini  and  (3)  sui  juris  and  alieni  juris, 

10.  Persons  are  divided  into  liberi,  servi,  and  libertini. 

11.  The  conditions  upon  which  slaves  might  acquire  civitas  are  three, 
and  the  modes  of  manumission  under  jus  civile  are  also  three,  viz.,  vin- 
dicta,  censu,  and  testamento, 

12.  Preedman  are  divided  into  cives,  latini  and  dediticiorum  numero. 

13.  Persons  alieni  juris  are  either  in  pos  estate,  in  manu,  or  in  manicipio, 

14.  Marriages  under  jus  civile  are  contracted  farreo,  coemptione  and  usu. 

15.  Emancipation  and  adoption  of  filiifamilias  is  effected  by  three  manci- 
pations and  three  manumissions. 

16.  Of  persons  sui  juris  it  is  said:  "quaedam  vel  in  tutela  sunt  vel 
in  curatione,  quaedam  neutro  jure  tenentur, 

17.  Tutors  are  divided  into  ''legitimi  aut  senatus  consultis  constitui  aut 
moribus  introducti, 

18.  Status  consists  of  libertas,  civitas,  familia, 

19.  C<H>itis  deminutio  is  divided  into  maxima,  media,  and  minima. 
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American  Law  Review. 

MARCH-APRIL,  1911. 

CRIMINAL  PROCEDURE  IN  ENGLAND. 

At  the  meeting  of  the  National  Conference  on  Criminal 
Law  and  Criminology,  held  under  the  auspices  of  the  North- 
western University  School  of  Law  at  Chicago,  Illinois,  in 
June,  1909,  the  following  resolution  was  unanimously 
adopted : 

**Whereas,  It  Is  widely  asserted  and  popularly  believed  that  the  adminis- 
tration of  the  criminal  law  in  certain  foreign  countries  is  more  efficient 
than  in  the  United  States; 

"Resolved,  That  this  conference  appoint  a  committee  of  five  persons, 
preferably  jurists,  practicing  lawyers  and  students  of  comparative  legal 
institutions,  to  inquire  into  the  systems  of  criminal  law  and  procedure  in 
other  countries,  particularly  Great  Britain,  with  a  view  to  ascertaining 
in  what  respect,  if  any,  they  are  superior  to  that  of  the  United  States,  and 
report  whether,  in  its  opinion,  the  methods  which  have  been  adopted 
abroad  for  meeting  certain  of  the  evils  that  have  developed  in  American 
procedure  are  suitable  for  adoption  in  the  United  States,  and  whether, 
with  a  view  to  minimizing  delays,  decreasing  miscarriages  of  Justice  and 
strengthening  popular  confidence  in  our  present  agencies  for  the  adminis- 
tration of  justice,  a  more  simple,  expeditious,  certain  and  inexpensive  sys- 
tem of  criminal  procedure  clearly  suited  to  American  conditions  cannot  be 
devised." 

The  conference  resulted  in  the  formation  of  the  Ameri- 
can Institute  of  Criminal  Law  and  Criminology.  The 
committee  called  for  by  the  resolution  was  at  once  ap- 
pointed by  the  president,  John  H.  Wigmore  of  Chicago, 
and  was  composed  of  the  following  persons: 

VOL.  XLV.  11  (161) 
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Judges  Albert  C.  Barnes  and  Marcus  A.  Kavanaugh  of 
the  Circuit  Court  of  Chicago,  Everett  P.  Wheeler,  Gino  C. 
Speranza  of  New  York,  and  Frederick  Bausman  of  Seattle, 
practicing  lawyers;  Dr.  Charles  E.  Henderson  of  the  Uni- 
versity of  Chicago,  sociologist  and  penologist;  James  W. 
Gamer,  Professor  of  Political  Science  in  the  University 
of  Illinois  and  editor  of  the  Journal  of  Criminal  Law  and 
Criminology;  Eoscoe  Pound,  William  E.  Mikell,  Howard 
L.  Smith  and  Edwin  E.  Keedy  of  the  faculties  of  the  Law 
Schools  of  Harvard,  Pennsylvania,  Wisconsin,  and  North- 
western, and  John  D.  Lawson,  Dean  of  the  Law  School 
of  the  University  of  Missouri  and  editor  of  the  American 
Law  Eevibw.  Mr.  Wheeler  is  the  chairman  and  Professors 
Pound  and  Lawson  are  also  members  of  the  committee  of 
fifteen  of  the  American  Bar  Association  to  suggest  remedies 
and  formulate  laws  to  prevent  delay  and  unnecessary  cost  of 
litigation. 

Only  two  members  were,  however,  able  to  spend  the 
length  of  time  abroad  which  was  required  to  make  a  thor- 
ough study  of  the  subject.  The  last  two  named  members 
of  the  committee  were  therefore  delegated  to  represent 
the  whole.  Their  mission  being  brought  to  the  notice  of 
President  Taft,  who  has  always  been  a  leader  in  Law 
Eeform,  he  directed  the  Secretary  of  State  to  instruct  the 
Diplomatic  and  Consular  ofiBcers  of  the  United  States  at 
London  to  render  the  members  of  the  committee  such  assist- 
ance as  they  were  able,  consistent  with  their  official  duties, 
that  the  object  of  the  mission  might  be  accomplished,  and 
the  President,  himself,  gave  to  the  editor  of  the  American- 
Law  Eeview  a  personal  letter  of  introduction  to  our  Ambas- 
sador and  Consul-General  at  London.  Both  Ambassador 
Eeid  and  Consul-General  Griffiths  actively  interested  them- 
selves in  the  welfare  of  the  two  delegates  and  their  en- 
dorsement and  introductions  insured  a  generous  welcome 
on  the  part  of  the  English  judiciary  and  the  English  bar. 

Every  opportunity  was  given  the  committee  to  see  at 
close  hand  the  workings  of  criminal  procedure  in  England. 
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The  two  delegates  were  invited  to  sit  on  the  bench  with  the 
judges  in  every  court  in  London,  from  the  Bow  Street  Police 
Court  to  the  Court  of  Criminal  Appeal,  and  the  editor  of  the 
Eeview  went  on  circuit  in  the  country  with  two  of  the 
King's  Bench  Judges. 

The  committee  acknowledges  the  kindness  and  courtesy 
of  the  members  of  the  English  bench  and  bar  on  every 
occasion  without  exception,  and  it  especially  remembers, 
with  gratitude,  the  good  oflBces  of  the  Lord  Chancellor;  of 
the  Lord  Chief  Justice  of  England;  of  Mr.  Justice  Dar- 
ling, Mr.  Justice  Bray,  Mr.  Justice  Eidley  and  Lord  Cole- 
ridge of  the  Court  of  King's  Bench;  of  Lord  Gorell  of  the 
Judicial  Committee  of  the  Privy  Council;  of  Lord  Justice 
Kennedy  of  the  Court  of  Appeal;  of  Sir  Samuel  Evans, 
the  President  of  the  Divorce  Division  of  the  High  Court; 
of  Sir  Forest  Fulton,  the  Eecorder  and  Sir  Frederick 
Bosanquet,  the  Common  Serjeant  of  the  City  of  London; 
of  Judge  Wallace,  K.  C,  of  the  London  Sessions; 
of  Sir  Charles  Mathews,  the  Director  of  Public  Prosecu- 
tions, and  Magistrate  Marsham  of  the  Bow  Street  Police 
Court;  of  Lord  Algernon  Percy,  High  Sheriff  of  Warwick- 
shire; and  of  E.  B.  D.  Acland,  K.  C. ;  M.  A.  Buszard,  K.  C. ; 
and  J.  Arthur  Barrett,  Esq.,  of  the  English  Bar;  and  of 
Sheriffs  Slazenger  and  Tippetts,  of  the  City  of  London. 

The  report  opens  with  a  description  of  the  criminal  juris- 
diction which  is  vested,  it  says,  in  six  tribunals,  and  the 
appellate  jurisdiction  in  two,  as  follows: 

1.  The  House  of  Lords. 

This  Court  has  exclusive  jurisdiction  in  cases  of  impeachment,  and 
where  a  peer  indicted  for  felony  or  treason  claims  the  right  to  be  tried 
by  his  peers.^ 

2.  The  King's  Bench  Division. 

The  original  jurisdiction  of  this  Court,  which  extends  over  all  indictable 
offenses,  is  seldom  exercised  except  in  proceedings  upon  information.  In- 
dictments may  in  special  cases  be  removed  by  writ  of  certiorari  into  the 
King's  Bench  Division  from  an  inferior  court. 

^  Also  the  House  of  Lords  is  given      tion   from   that   Court.     See   post^ 
by  the  act  creating  the  Court  of      p.  185. 
Criminal  Appeal,  appellate  jurisdic- 
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3.  The  Assize  Courts, 

Most  Indictable  offenses  are  tried  in  the  Courts  of  Assize  and  quarter 
sessions.  Judges  of  the  High  Court,  acting  under  commissions  of  oyer 
and  terminer,  and  gaol  delivery,  sit  at  the  assizes,  which  are  held  in  cer^ 
tain  of  the  larger  towns  and  cities,  composing  circuits.  There  are  eight 
circuits  and  the  assizes  are  held  four  times  a  year.  The  arrival  of  the 
judge  in  an  assize  town  is  an  occasion  of  great  importance,  and  the  court 
is  opened  with  much  ceremony.  The  judge  in  his  red  robe  is  accompa- 
nied upon  the  bench  by  the  High  Sheriff  of  the  county,  and  often  by  the 
Lord  Mayor  and  Aldermen  of  the  city.  It  is  believed  that  these  cere- 
monies foster  a  respect  for  the  law  and  the  courts. 

In  certain  cases,  when  a  judge  is  unable  to  go  on  circuit,  a  King's  coun- 
sel is  appointed  special  commissioner  to  sit  at  the  assizes.  He  has  not 
the  right  to  wear  the  red  robe,  but  sits  in  a  black  gown.  It  is  said  to  be  a 
source  of  much  disappointment  to  the  prisoners  when  a  King's  counsel  pre- 
sides at  the  assizes,  as  they  consider  it  their  lawful  privilege  to  be  tried 
by  the  "red  judge." 

4.  The  Quarter  Sessions  and  Recorders. 

The  quarter  sessions,  which  have  jurisdiction  over  the  lesser  indict- 
able offenses,  are  held  four  times  a  year  in  the  counties  and  borough 
towns.  In  the  county  sessions  the  justices  of  the  peace  act  as  judges. 
There  must  be  two  or  more  justices  on  the  bench  at  each  sitting  of  the 
court.  The  justices  elect  one  of  their  number  chairman.  He  is  the  pre- 
siding officer,  and  sums  up  the  evidence*  to  the  jury.  In  the  borough  ses- 
sions, the  Recorder  of  the  borough  is  judge. 

Unlike  the  American  Justice  of  the  Peace,  who  is  a  petty- 
judicial  officer,  elected  generally  for  a  short  term  and  with 
power  to  try  civil  cases,  as  well  as  minor  criminal  offences 
and  also  to  conunit  for  trial,  the  English  Justice  of  the 
Peace  takes  high  rank  both  in  society  and  in  legal  admin- 
istration. He  need  not  be  a  lawyer  but  he  is  usually  a 
man  of  standing  in  the  community.  He  has  no  jurisdiction 
in  ordinary  civil  causes  but  hears  and  determines  minor 
offences,  and  in  serious  ones  commits  for  trial  at  the 
Quarter  Sessions  or  the  Assizes;  he  has  also  jurisdiction  in 
bastardy  cases, 

disputes  between  employers  and  workmen,  claims  for  poor  rates,  dis- 
putes as  to  making  of  roads  and  the  repairs  of  sewers,  granting  or  with- 
holding of  licenses  for  the  sale  of  intoxicating  liquors,  school  attendance, 
vaccination  orders,  orders  for  the  separation  of  husbands  and  wives  on 
the  ground  of  cruelty,  and  the  like.  The  justices  are  assisted,  so  far  as 
the  legal  aspect  of  their  duties  is  concerned,  by  a  clerk  to  the  justices,  who 
must  be  a  lawyer  of  five  years'  standing.    Every  hearing  before  them  must 


Digitized  by 


Google 


CBIMINAIi    PBOOEDUBE    IN    ENGLAND.  165 

take  place  in  public,  and  in  open  court.  At  this  hearing  the  accused  is 
entitled  to  be  represented  by  counsel  or  solicitor,  may  put  such  questions 
to  the  witnesses  called  against  him  as  he  thinks  fit,  may  give  evidence 
on  his  own  behalf,  or  may  make  such  statement  in  mitigation  as  he  de- 
sires. After  the  case  has  been  heard,  unless,  from  its  gravity,  it  is  one 
of  those  which  are  bound  to  be  sent  for  trial  to  the  assizes,  the  justices, 
if  they  are  satisfied  that  the  offense  was  committed  by  the  accused,  may 
convict,  and  either  fine,  send  to  prison  or  bind  over  the  prisoner  to  be  of 
good  behavior  for  a  certain  period.  If  the  offense  is  one  which  the  pris- 
oner has  the  option  of  having  dealt  with  summarily  or  sent  for  trial  to  the 
assizes,  and  the  prisoner  elects  to  go  to  trial  by  a  jury,  the  chairman  of 
the  magistrates,  before  allowing  him  to  make  any  statement,  is  bound 
to  read  to  him  the  following:  "Having  heard  the  evidence,  do  you  wish 
to  say  anything  in  answer  to  the  charge?  You  are  not  obliged  to  say  any- 
thing unless  you  desire  to  do  so,  but  whatever  you  say  will  be  taken  down 
in  writing,  and  may  be  given  in  evidence  against  you  at  your  trial."  If 
the  complaint  is  in  respect  of  an  indictable  offense,  and  the  prisoner  be 
sent  for  trial  as  above  indicated,  then  the  procedure,  so  far  as  its  essence 
is  concerned,  in  bringing  the  prisoner  to  trial  before  a  jury,  Is  the  same 
as  In  a  trial  at  the  assizes.  In  the  borough  towns,  the  work  of  the  jus- 
tices is  performed  by  the  Recorder.  He  is  a  member  of  the  bar,  of  high 
standing,  usually  a  King's  counsel,  residing  In  London.  His  judicial  duties 
(except  In  the  case  of  the  Recorder  of  London),  do  not  withdraw  him 
from  practice  and,  when  not  sitting  as  Recorder  In  his  borough,  he  may 
be  leading  a  case,  either  for  the  prosecution  or  defense.  In  the  London 
Criminal  Court  or  on  circuit.  In  the  great  County  of  London  the  magis- 
trates sit  In  two  divisions  and  are  presided  over  by  two  permanent  and 
paid  chairmen  who  have  all  the  qualifications  of  King's  Bench  judges. 

5.  The  Central  Criminal  Court. 

This  court  was  established  by  act  of  Parliament  in  1834,  and  took  the 
place  of  sessions  held  at  the  Old  Bailey.  The  jurisdiction  of  the  court  ex- 
tends over  all  Indictable  offenses  committed  within  the  city  and  county 
of  London,  the  county  of  Middlesex  and  parts  of  adjoining  counties.  The 
whole  area  constitutes  an  artificial  county  for  purposes  of  venue.  In  prac- 
tice the  judges  of  the  Central  Criminal  Court  are  a  Judge  of  the  High 
Court,  the  Recorder  of  London,  the  Common  Serjeant,  and  one  or  both  of 
the  judges  of  the  City  of  London  Court. 

6.  The  Petty  Sessions  and  Police  Magistrates, 

The  courts  of  petty  sessions  are  composed  of  justices  of  the  peace.  They 
may  exercise  a  summary  jurisdiction,  or  may  commit  an  accused  to  trial 
at  the  assizes  or  quarter  sessions.  In  the  larger  towns  and  cities  specially 
appointed  police  magistrates  have  a  similar  jurisdiction. 

The  Appellate  Procedure  In  England  Is  vested  In: 

1.    The  Quarter  Sessions. 

Appeals  He  In  certain  cases,  specifically  named  by  statute,  from  the 
courts  of  summary  jurisdiction  (the  petty  sessions  and  police  magistrates). 
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to  the  quarter  sessions,  where  the  justices  of  the  peace  sit  in  hanc.  Upon 
the  hearing,  either  party  to  the  appeal  may  call  evidence  which  was  not 
given  at  the  trial.  The  decision  of  the  justices  upon  the  appeal  is  final 
unless  they  state  a  case  for  the  decision  of  the  High  Court. 

2.    The  Court  of  Criminal  Appeal. 

n. 

THE  JUDICIAL  FORCE  AND  SALARIES. 

The  committee  points  out  that  a  mistake  is  frequently 
made  by  American  writers  (in  comparing  the  English  with 
the  American  judicial  force)  by  assuming  that  the  six- 
teen, now  eighteen,^  judges  of  the  Court  of  King's 
Bench  are  the  only  judges  trying  indictable  offences.  As 
a  matter  qf  fact  it  finds  that  the  criminal  judges  of  Eng- 
land are  the  eighteen  King's  Bench  judges,  about  sixty 
recorders  in  the  cities  and  larger  towns,  the  justices  of  the 
peace  in  the  counties,  who  form  the  Quarter  Sessions,  and 
in  London  the  recorder,  the  common  serjeant  and  two  city 
judges. 

But  the  judges  (not  the  justices)  try  civil  cases  as  well, 
English  sentiment  being  against  purely  criminal  judges. 
Men  who  try  criminal  cases  only,  it  is  thought  are  apt  to 
lean  too  strongly  either  for  or  against  the  accused. 

Comparing  the  salaries  of  the  English  judiciary  with 
what  we  pay  our  judges,  the  committee  finds  that  the  Chief 
Justice  of  England  receives  $40,000  a  year,  the  judges  of 
the  King's  Bench  $25,000,  the  recorder  of  London 
$20,000,  the  common  sergeant,  $15,000,  the  com- 
missioners and  the  chairman  of  the  London  ses- 
sions $10,000  each.  Even  a  London  police  mag- 
istrate receives  $7,500  a  year.  It  is  not  surprising 
to  find  that  the  bench  in  England  is  filled  by  the  best  talent 
the  country  can  produce,  and  it  costs  England  proportion- 
ately less  than  it  costs  the  United  States  because  of  the 
smaller  judicial  force  and  the  large  number  of  men  who 

*  Through  a  misprint  in  the  Re-  King's  Bench  appears  as  20  instead 
port  the  number  of  Judges  of  the      of  18. 
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serve  without  pay.  In  this  class  are  included  all  the  magis- 
trates of  aU  the  counties  of  England  who  are  paid  nothing, 
but  who  accept  the  labor  and  the  responsibility  of  the 
office  on  account  of  its  dignity  and  out  of  public  spirit. 

UL 

BAIL. 

Though  there  is  no  limitation  in  the  right  to  grant  bail  in 
criminal  cases,  such  as  some  of  our  state  constitutions  con- 
tain— **A11  offenses  shall  be  bailable  except  murder  in  the 
first  degree  where  the  proof  is  evident  and  the  presump- 
tion great' ^ — it  being  a  matter  of  discretion  for  the  court, 
yet  it  is  rarely  granted  in  cases  of  felony.  In  very  minor 
cases  where  the  accused  person  is  arrested  and  taken  to 
the  police  station,  the  inspector  in  charge  will  usually  let 
him  go  free  until  he  can  be  brought  before  the  magistrates, 
if  his  address  can  be  verified  and  he  seems  respectable  and 
likely  to  come  up  when  wanted. 

IV. 

STABTING    THE    PBOSECUTION. 

The  prosecution  is  started  either  by  arrest  or  summons. 
The  law  as  to  arrest  with  and  without  warrant  is  about 
the  same  in  England  as  with  us. 

The  summons  is  used  largely  in  offences  not  involving  any 
serious  consequences,  when  it  is  not  likely  that  the  accused 
will  endeavor  to  escape.  If  the  summons  to  attend  the 
court  and  answer  the  criminal  charge  is  not  obeyed,  the 
warrant  is  then  issued.  A  warrant  must  never  be  issued 
for  the  arrest  of  a  person  whose  attendance  can  be  secured 
by  summons.  In  a  case  heard  by  the  committee  at  the  Old 
Bailey,  where  a  shop-keeper  was  on  trial  for  receiving 
stolen  property,  it  appeared  that  he  had  been  arrested  upon 
a  warrant.  The  judge  inquired  particularly  why  a  warrant 
was  issued,  criticised  the  policeman  for  making  the  arrest 
and  said  that  a  summons  would  have  been  sufficient. 
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In  short,  the  English  idea  of  personal  liberty  does  not  per- 
mit the  arrest  of  a  person  nnless  it  is  necessary  to  secure 
his  attendance  to  answer  the  criminal  charge.  The  despotic 
power  of  arrest  given  to  the  police  in  the  United  States— 
and  Bnssia — ^is  unknown  in  Great  Britain. 

After  the  commitment  by  the  magistrate  the  proceed- 
ings are  continued  by  information,  indictment,  or  coroner's 
inquisition.  An  information  lies  only  for  a  misdemeanor 
of  a  public  kind,  as  for  example,  a  seditious  libel.  All  other 
offences  must  be  tried  on  indictment.  The  verdict  of  a 
coroner's  jury  charging  murder  or  manslaughter,  has  the 
same  effect  as  an  indictment. 

Where  an  indictment  and  a  coroner's  inquisition  co- 
exist against  an  accused  person  for  the  same  offence  there 
is  no  rule  which  precludes  the  giving  of  him  in  charge  to 
a  jury  upon  both  the  indictment  and  the  inquisition  simul- 
taneously, and  in  practice  at  the  Central  Criminal  Court 
in  London  this  is  generally  done. 


DEFECTS   IN    INDICTMENT. 

This  subject  which  plays  so  important  a  part  in  our 
criminal  appeals  and  which  is  the  ground  for  so  many 
reversals  in  our  courts  is  practically  unheard  of  in  Eng- 
land. In  the  olden  days  it  was  common,  and  our  hair- 
splitting rules  in  regard  to  what  an  indictment  should 
contain  are  taken  from  the  ancient  English  law.  But  an 
English  barrister  who  should  set  up  such  an  objection  to  an 
indictment,  as  our  criminal  lawyers  do  every  day,  would 
be  told  by  the  judge,  as  Pollock,  C.  B.,  told  a  technical 
counsel  half  a  century  ago,  **Your  point  has  nothing  in 
it,  though  it  is  likely  that  a  hundred  years  ago  you  might 
have  succeeded." 

There  is  really  no  use  in  an  English  lawyer  of  today 
relying  upon  a  defect  in  an  indictment  to  help  him  out,  for 
in  the  first  place  the  indictments  are  brief  and  without  any 
technical  words;  in  the  second  place  every  objection  to  an 
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indictment  must  be  made  by  a  motion  to  quash  or  demurrer 
before  the  jury  is  sworn;  and  in  the  third  place  the  court 
will  always  amend  the  indictment  to  make  it  fit  the  case. 
To  illustrate  the  difference  between  an  American  and 
English  indictment,  here  is  an  example  of  an  indictment 
for  murder  in  most  of  the  states: 

State  of  M.  In  the  A.Circuit  Court. 

CJoxjisTTY  OP  A.  August  Tebm,  A.  D.,  1905. 

The  grand  Jurors  for  the  State  of  M.,  Impaneled,  sworn  and  charged 
to  inquire  within  and  for  the  body  of  the  County  of  A.  and  State  afore- 
said upon  their  oath  present  and  charge: 

"That  G.  W.  and  C.  W.,  late  of  the  County  of  A.,  and  State  of  Missouri, 
on  the  16th  day  of  January,  1904,  at  the  County  of  A.  and  State  of  Mis- 
souri, did  then  and  there,  in  and  upon  the  body  of  one  E.  P.,  then  and 
there  being  unlawfully,  willfully,  feloniously,  premeditatedly,  on  purpose, 
and  of  malice  aforethought  make  an  assault,  and  with  a  certain  dangerous 
and  deadly  weapon,  to-wit,  a  club,  which  said  club  was  then  and  there  of 
the  length  of  four  feet,  of  the  breadth  of  two  Inches,  and  of  the  weight  of 
ten  pounds,  and  which  said  club  the  said  G.  W.  and  C.  W.  then  and  there 
In  hands  had  and  held,  the  said  G.  W.  and  C.  W.  did  then  and  there  un- 
lawfully, willfully,  feloniously,  premeditatedly,  on  purpose,  and  of  their 
malice  aforethought  strike  and  beat  him,  the  said  E.  P.,  and  at  and  upon 
the  right  side  of  the  head  of  him,  the  said  E.  P.,  with  the  club  afore- 
said, and  inflicting  on  and  giving  to  him,  the  said  E.  P.,  in  and  upon 
the  right  side  of  the  head  of  him,  the  said  E.  P.,  one  mortal  wound,  which 
said  mortal  wound  was  of  the  length  of  four  inches  and  of  the  breadth 
of  two  inches,  of  which  said  mortal  wound  the  said  E.  P.,  from  said  16th 
day  of  January,  1904,  the  year  aforesaid,  in  the  county  aforesaid,  until 
the  18th  day  of  January,  in  the  year  aforesaid,  in  the  county  aforesaid, 
did  languish,  and  languishing,  did  live,  on  which  said  18th  day  of  Janu- 
ary, in  the  year  aforesaid^  the  said  E.  P.,  in  the  county  and  state  afore- 
said, of  the  mortal  wound  aforesaid,  died;  and  so  the  grand  Jurors  afore- 
said upon  their  official  oath  as  aforesaid,  doth  say  that  the  said  G.  W.  and 
C.  W.,  him  the  said  E.  P.,  in  the  manner  and  by  the  means  aforesaid,  will- 
fully, unlawfully,  feloniously,  premeditatedly,  on  purpose,  and  of  malice 
aforethought  did  kill  and  murder,  against  the  peace  and  dignity  of  the 
state." 

This  is  almost  exactly  in  the  form  of  the  English  indict- 
ment in  the  first  three  periods  of  English  history  from  the 
days  of  the  Normans  to  the  days  of  Victoria.  But  today 
here  is  the  form  used  in  England : 

"The  Jurors  for  our  Lord,  the  King,  upon  their  oath  present  that  G.  W. 
and  C.  W.  on  January  16,  1904,  feloniously,  wilfully,  and  of  their  malice 
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aforethought  did  kill  and  murder  one  B.  P.,  against  the  peace  of  our  Lord, 
the  King,  his  Crown  and  Dignity." 

The  joke  in  this  kind  of  technical  and  long-drawn  out 
phraseology  is  that  after  long  argument  over  the  indictment 
just  set  out  the  court  reversed  the  conviction  and  ordered  a 
new  trial  on  the  ground  that  the  document  did  not  suflSciently 
show  whether  the  mortal  blow  was  inflicted  with  a  club,^* 

VI. 

THE    PBOSECUTOB. 

There  are  no  such  officers  In  England  as  our  prosecuting  attorneys.  Pros- 
ecutions are  begun  and  carried  through  by  either  (1)  a  private  person 
called  the  "prosecutor/*  usually  the  sufferer  by  the  criminal  act,  (2)  the 
police,  or  (3)  the  director  of  public  prosecutions. 

(1)  The  private  prosecutor  begins  the  prosecution  and  employs  coun- 
sel to'  conduct  It.  At  the  trial  he  has  no  standing  other  than  that  of  a 
witness  and  Is  not  permitted  to  take  part  In  the  conduct  of  the  case.  His 
costs  are  provided  for  by  statute,  and  his  duty  ends  with  the  conviction 
or  acquittal  of  the  prisoner. 

(2)  If  the  complainant  Is  poor  or  Is  unwilling  to  prosecute  or  If  there 
is  no  complainant  but  the  police,  then  the  police  carry  on  the'  prosecution 
with  counsel  supplied  by  the  Crown. 

(3)  The  director  of  public  prosecutions  Is  an  official  appointed  by  the 
government,  whose  duty  It  Is,  under  the  superintendence  of  the  attorney- 
general,  to  Institute  or  carry  on  criminal  proceedings  In  cases  which  ap- 
pear to  him  to  be  of  importance  or  advise  persons  concerned  In  such  pro- 
ceedings; and  to  appear  for  the  Crown  In  criminal  appeals. 

The  consent  of  the  director  of  public  prosecutions  Is  required  In  prose- 
cutions for  Incest,  and  for  being  an  habitual  criminal. 

vn. 

THE    JXJBY. 

The  members  of  the  jury  panel  are  summoned  by  the 
sheriff  from  a  list  of  qualified  persons  furnished  to  the 
clerk  of  the  county  by  the  churchwardens  and  overseers  of 
the  poor  of  the  several  parishes  and  townships. 

The  qualifications  are  ownership  of  real  estate  or  that 
he  is  a  householder  paying  a  certain  rental. 

The  grounds  of  disqualification  are  (1)  propter  honoris 

*a  State  V.  Woodward,  191  Mo.  167. 


Digitized  by 


Google 


CBIMINAL    PBOCEDURE    IN    ENGLAND.  171 

respectum,  i.  e.,  that  he  is  a  peer  or  lord  of  Parliament; 
(2)  propter  defectum,  i.  e.,  that  he  is  personally  deficient, 
as  an  infant,  alien,  lunatic;  (3)  propter  delictum,  i.  e.,  that 
he  is  an  outlaw  or  convict ;  (4)  propter  affectum,  i.  e.,  that 
he  is  biased  on  account  of  words,  relationship  or  employ- 
ment. But  a  man  is  not  considered  as  having  a  bias  simply 
because  he  may  have  expressed  an  opinion  on  the  facts 
of  the  case  as  he  has  heard  them  from  others  or  read  them 
in  newspapers. 

Challenges  of  a  juror  are  very  rare.  The  committee  in 
all  the  cases  it  saw  tried  in  nearly  three  months  in  London 
and  the  country,  did  not  witness  a  single  challenge. 

Nevertheless  the  law  of  England  recognizes  the  right  of  challenge.  In 
felonies  the  accused  has  twenty  peremptory  challenges,  but  the  Crown 
has  none.  If  the  Crown  objects  to  a  certain  Juror  the  court  orders  him 
to  stand  aside  until  the  panel  has  been  exhausted  or  a  jury  obtained.  Then, 
on  the  panel  being  called  over,  if  the  jury  box  is  not  filled,  the  Crown 
must  challenge  for  cause  only.  There  is  no  peremptory  challenge  in  mis- 
demeanors. 

Challenges  for  cause  are  unlimited,  the  causes  being  the  four  mentioned 
above.  But  where  our  practice  and  the  English  practice  is  so  wide  apart 
is  in  the  matter  of  the  examination  of  the  juror.  While  the  English  law 
permits  a  question  to  be  put  to  a  juror  to  show  that  he  is  incompetent 
propter  deHctum  or  propter  defectum,  the  question  must  be  based  on  a 
previous  challenge,  naming  the  ground  and  based  on  evidence;  neither  the 
Crown  nor  the  defense  is  permitted  to  go  on  a  fishing  expedition  in  the 
hope  of  discovering  from  the  juror's  answers  some  ground  which  they  had 
no  previous  evidence  to  support.  And  a  challenge  propter  affectum,  i.  e., 
that  the  juror  is  not  indifferent,  but  is  biased,  must  be  proved  by  evi- 
dence aliunde;  it  is  not  allowable  to  ask  a  juryman  whether  he  has  an 
opinion  or  has  expressed  one.  The  counsel  must  challenge  the  juror  he 
objects  to,  must  state  the  ground  of  bias  and  must  then  produce  his  wit- 
nesses in  support  of  his  charge;  and  the  question  is  decided  not  by  the 
Court,  bat  by  triers. 

The  examination  of  the  juror  on  the  voir  dire,  so  familiar 
in  our  courts  was  never  witnessed.  The  practice  is  for  the 
counsel  to  agree  beforehand  that  a  juror  or  jurors  they 
object  to  shall  not  be  called,  the  clerk  is  notified  and  does 
not  call  him;  and  if  on  arraignment  the  prisoner  objects 
to  one  or  more  of  the  jurymen,  the  court  promptly  orders 
them  to  leave  the  box  and  others  take  their  places. 
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The  committee  is  of  the  opinion  that  one  reason  which 
plays  a  great  part  in  the  confidence  of  court  and  counsel 
in  the  fairness  of  the  men  called  as  jurors  is  the  influence 
of  the  courts  upon  the  press  and  the  authority  which  they 
exercise  in  preventing  the  newspapers  from  prejudging  a 
pending  case.  From  the  day  the  prosecution  is  begun  until 
the  jury  renders  its  verdict,  a  newspaper  is  not  permitted 
to  comment  upon  the  evidence  or  express  opinions  upon  the 
guilt  or  innocence  of  the  prisoner.  Anything  beyond  a  fair 
report  of  the  evidence,  as  it  is  given  in  the  magistrates^ 
or  the  trial  court,  is  forbidden.  For  a  newspaper  to  pub- 
lish a  comment  upon  pending  judicial  proceedings,  either 
criminal  or  civil,  which  comment  would  be  likely  to  influence 
the  minds  of  persons  who  might  become  jurors,  is  a  con- 
tempt of  court  and  is  severely  punished.  Examples  of  this, 
in  recent  cases  have  been  referred  to  in  a  former  issue  of 
the  Review.^ 

vni. 

ATTITUDE  OF  COUNSEL  FOB  PROSECUTION. 

It  has  already  been  pointed  out  that  prosecutions  In  England  are  of  two 
kinds,  public  and  private.  In  a  public  prosecution  the  government  re- 
tains a  barrister  to  act  in  that  particular  case.  All  the  public  prosecutions 
during  a  term  of  court  may  be  conducted  by  different  counsel,  and  it  often 
happens  that  at  a  single  term  of  court  the  same  barrister  may  represent 
the  Crown  in  some  cases  and  the  defense  in  others. 

In  public  prosecutions  counsel  for  the  Crown  is  not  a  partisan  whose 
sole  aim  is  to  convict.  His  function  is  to  conduct  an  investigation  to  de- 
termine the  guilt  or  innocence  of  the  accused.  In  opening  the  case  for  the 
prosecution  counsel  generally  states  the  circumstances  favorable  to  the 
prisoner,  as  well  as  those  tending  to  show  his  guilt.  He  also  warns  the 
jury  of  points  of  weakness  in  the  prosecution's  case;  for  instance,  that 
the  testimony  of  a  certain  witness  is  open  to  suspicion.  In  cases  where 
the  prisoner's  mental  or  physical  condition  is  material,  counsel  for  the 
Crown  puts  the  prison  doctor  on  the  stand,  and  his  testimony  may  dispose 
of  the  case  in  the  prisoner's  favor.  If  the  prisoner  has  made  a  statement 
before  the  magistrate,  this  is  read  to  the  Jury  at  the  close  of  the  evidence 
for  the  Crown  as  part  of  the  prosecution's  case.  In  some  instances,  when 
Justice  seemed  to  demand  it,  questions  favorable  to  the  prisoner  were  put 
to  witnesses  by  counsel  for  the  Crown.    In  the  trial  of  Rex  v.  Kusseroto 

*  See  Vol.  44  Am.  Law  Rev.,  p.  941. 
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(Central  Criminal  Court,  July  19),  where  it  seemed  that  the  prosecuting 
witness  was  not  telling  a  true  story,  counsel  for  the  Crown  examined  the  oth- 
er witnesses  in  favor  of  the  prisoner,  asking  several  questions  as  to  hearsay, 
for  which  he  excused  himself  to  the  Judge  on  the  ground  that  he  was  doing 
it  on  behalf  of  the  prisoner.  In  some  cases  where  the  prisoner  pleaded 
guilty  counsel  for  the  Crown  told  of  extenuating  circumstances.  The  non- 
partisan attitude  of  the  prosecution  is  more  marked  where  the  prisoner  is 
undefended. 

It  is  provided  by  statute  that  in  certain  cases  counsel  for  the  prosecu- 
tion must  give  notice  to  the  defendant  of  matters  that  will  be  proved  at 
the  trial.  Thus,  on  an  indictment  for  an  oflTense  for  which  drunkenness 
is  a  contributing  cause,  where  the  prosecution  intends  to  prove  that  the 
defendant  is  an  habitual  drunkard,  "unless  evidence  that  the  offender  is 
an  habitual  drunkard  has  been  given  before  he  is  committed  for  trial,  not 
less  than  seven  days'  notice  shall  be  given  to  the  proper  officer  of  the 
court  by  which  the  defendant  is  to  be  tried,  and  to  the  offender,  that  it  is 
intended  to  charge  habitual  drunkenness  in  the  indictment." 

Upon  an  indictment  for  receiving  stolen  goods,  where  the  prosecution 
intends  to  introduce  evidence  of  previous  convictions  of  similar  offenses 
for  the  purpose  of  proving  that  in  the  case  on  trial  the  defendant  had 
guilty  knowledge^  seven  days*  notice  in  writing  must  be  given  to  the  de- 
fendant that  it  is  intended  to  introduce  evidence  of  the  previous  convic- 
tions. Where  the  prosecution  calls  witnesses  whose  depositions  were  not 
taken  before  the  trial  and  whose  names  are  not  upon  the  back  of  the  in- 
dictment, notice  of  intention  to  call  such  witnesses,  with  a  copy  of  their 
evidence,  should  be  given  to  the  defendant  and  also  to  the  trial  court. 

Where  the  prosecution  intends  to  introduce  evidence,  in  accordance 
with  the  Prevention  of  Crimes  Act,  1871,  of  a  conviction  for  fraud  or  dis- 
honesty, not  less  than  seven  days'  notice  must  be  given  to  the  defendant. 

Counsel  for  the  prosecution  has  the  right  to  sum  up  the  evidence  to  the 
jury  except  in  cases  where  the  prisoner  is  undefended  and  has  been  the 
only  witness  in  his  own  behalf.  This  right  is  seldom  exercised,  espe- 
cially where  the  evidence  for  the  defense  is  only  as  to  character.  In  gen- 
eral it  may  be  said  that  counsel  for  the  Crown  sums  up  his  case  only 
where  erroneous  statements  have  been  made  which  he  wishes  to  correct,  or 
when  he  desires  to  explain  apparent  contradictions  in  the  testimony.  In 
exercising  his  right  to  sum  up  the  evidence,  counsel  for  the  Crown  is  for- 
bidden by  act  of  Parliament  to  comment  upon  the  failure  of  the  prisoner, 
or  the  wife  or  husband  of  the  prisoner,  to  testify.  When  the  prisoner  is 
undefended  counsel  for  the  Crown  very  rarely  sums  up  the  evidence. 

Counsel  for  the  Crown  defers  very  much  to  the  Judge.  Sometimes  during 
the  trial  the  Judge  is  consulted  regarding  the  order  in  which  the  witnesses 
for  the  prosecution  are  to  be  called,  and  is  even  asked  If  further  evidence 
need  be  introduced. 

Counsel  for  a  private  prosecutor  is  more  of  a  partisan  than  counsel  for 
the  Crown  in  a  public  prosecution,  but  can  prejudice  his  case  with  judge 
and  Jury  by  a  display  of  too  much  partisanship. 
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Later  information  from  an  authoritative  source  shows 
that  the  statement  above,  **when  the  prisoner  is  unde- 
fended, counsel  for  the  Crown  very  rarely  sums  up  the 
evidence,"  is  not  quite  accurate.  It  seems  that  when  the 
prisoner  is  undefended  counsel  for  the  crown  has  no  right 
to  sum  up  the  evidence  and  even  when  an  undefended  pris- 
oner calls  witnesses  in  his  behalf,  counsel  for  the  Crown 
only  exercises  his  right  of  reply  when  the  interests  of  the 
case  demand  it. 

IX. 

ATTITUDE  OF  COUNSEL  FOB  DEFENSE. 

The  attitude  of  counsel  for  the  defense  generally  appears  to  be  that  of 
one  who  is  endeavoring  to  bring  out  facts  tending  to  disprove  his  client's 
guilt,  rather  than  to  confiise  the  issue  so  as  to  make  a  decision  difficult, 
or  to  get  error  on  the  record  which  may  be  the  basis  of  an  appeal.  This 
attitude  is  due  to  at  least  two  causes — one  of  which  is  the  high  standard 
of  the  profession;  the  other  is  the  careful  supervision  by  the  judge  of  the 
proceedings  of  the  trial. 

Counsel  for  the  prisoner  is  allowed  and  generally  takes  more  latitude 
than  counsel  for  the  Crown,  in  the  examination  and  cross-examination  of 
witnesses,  and  in  his  remarks  to  the  jury.  He  makes  more  frequent  ob- 
jections to  the  questions  of  opposing  counsel.  He  is  sometimes  permitted 
to  excuse  the  putting  of  questions  otherwise  objectionable  on  tlie  ground 
that  the  case  is  an  important  and  serious  one.  Thus,  in  one  case  counsel 
for  the  prisoner,  who  was  asking  a  witness  questions  on  collateral 
matters,  when  cautioned  by  the  judge,  replied:  "It  is  a  very  import- 
ant case  and  I  am  sure  your  Lordship  will  give  me  every  possible  lati- 
tude." Counsel  for  defense  likewise  has  considerable  freedom  in  sum- 
ming up  his  case.  "In  summing  up  the  evidence  for  the  defense,  the 
prisoner's  counsel  is  not  to  be  restricted  merely  to  remarks  on  the 
evidence  of  his  witnesses,  but  if  anything  occurs  to  him,  which  It  Is 
desirable  to  say  on  the  whole  case,  he  is  at  liberty  to  say  it."  The 
extent  to  which  the  prisoner's  counsel  is  allowed  a  privilege  not  en- 
joyed by  counsel  for  the  Crown  varies  with  the  particular  trial  judge. 
There  is  also  the  following  formal  limitation:  "In  the  opinion  of  the 
judges  it  is  contrary  to  the  administration  and  practice  of  the  crim- 
inal law  as  hitherto  allowed,  that  counsel  for  prisoners  should  state 
to  the  jury,  as  alleged  existing  facts,  matters  which  they  have  been 
told  in  their  instructions,  on  the  authority  of  the  prisoner,  but  which 
they  do  not  propose  to  prove  in  evidence."  (Resolution  of  Judges, 
November  26,  1881.)  Counsel  for  the  defense  is  permitted  to  cross- 
examine  the  prosecution's  witnesses  by  suggesting  to  them,  as  true, 
facts  which  are  inconsistent  with  the  testimony  of  those  witnesses, 
but  which  have  not  appeared  in  evidence. 
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X. 

GENERAL  COMMENTS  ON  COUNSEL. 

In  the  trial  of  a  criminal  case  in  England  there  are  comparatively 
lew  objections  made  to  the  questions  of  opposing  counsel.  This  is  due 
to  two  reasons;  first,  counsel  does  not  endeavor  to  get  before  the  jury 
inadmissible  evidence  by  suggesting  it  in  the  form  of  a  question;  sec- 
ond, the  opposing  counsel  does  not  generally  object  to  questions  which 
are  only  technically  Improper,  if  the  merits  of  the  case  will  not  be 
thereby  affected. 

The  practice  of  counsel  is  not  invariably  in  accord  with  the  above 
statement,  but  depends  somewhat  upon  the  temperament  of  opposing 
counsel,  and  the  personal  attitude  of  the  trial  judge.  In  one  case  there 
were  many  objections  and  much  wrangling  by  counsel.  In  another  case 
counsel  for  both  sides  Indulged  in  considerable  levity.  Such  cases,  how- 
ever, are  rare  exceptions. 

The  division  of  English  lawyers  into  two  classes,  viz.,  barristers  and 
solicitors,  affects  in  some  degree  the  proceedings  in  the  trial  of  criminal 
cases.  One  advantageous  feature  of  this  division  is  that  counsel  are 
trained  advocates,  whose  experience  is  confined  to  the  trying  of  cases. 
They  are  specialists  in  this  art,  and  are  enabled  to  reach  a  high  degree 
of  efficiency.  The  traditions  of  this  branch  of  the  profession  have  influ- 
ence in  securing-  the  proper  trial  of  cases. 

The  division  of  the  bar  has  also  certain  disadvantageous  and  unsatis- 
factory features.  Counsel  for  the  prisoner,  for  instance,  receives  his  in- 
structions from  the  solicitor,  and  very  seldom  has  any  communication 
with  the  prisoner  himself.  In  many  cases  counsel  has  not  consulted  with 
the  witnesses,  and  knows  nothing  of  their  personal  characteristics  before 
they  appear  on  the  witness  stand.*  Although  the  solicitor  may  endeavor 
to  inform  counsel  fully,  many  points  arise  In  the  course  of  the  trial  on 
which  counsel  has  not  been  instructed.  The  prisoner  and  his  counsel 
cannot  communicate  directly  with  each  other  during  the  trial,  but  must 
do  so  through  the  solicitor.  It  appears  rather  awkward,  at  least  to  one 
not  accustomed  to  such  procedure,  to  see  the  trial  of  a  case  interrupted 
while  counsel  leans  over  and  puts  a  question  to  the  solicitor,  who  goes 
to  the  dock  and  consults  with  the  prisoner,  and  then  returns  with  an  an- 
swer to  counsel. 

In  the  Court  of  Criminal  Appeal  a  number  of  cases  were  observed  by 
us  in  which  the  counsel  who  argued  the  appeal  had  not  represented 
the  prisoner  at  the  trial.  In  one  of  these  cases  the  judges  asked  counsel 
several  questions  regarding  certain  facts  of  the  case.    To  some  of  these 

*  The  fact  seems  to  be  that  it  is  witnesses  to  fact  in  a  criminal  case 

against  the  rule  of  the  English  bar,  before  the  trial.     Experts  do  not 

and  considered  an  Impropriety  in  come  within  the  description  of  the 

counsel,  to  see  or  consult  with  any  witnesses  to  fact. 
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he  replied,  *1  do  not  know,  as  I  did  not  try  the  case."    To  others  he  said, 
^*l  do  not  know,  as  I  have  not  been  Instructed  on  that  point." 

Another  feature  of  the  division  of  the  bar  Is  that  it  Involves  the  pay- 
ing of  a  double  fee  by  the  client.  It  must  be  added,  however,  that  this 
double  fee  is  generally  less  than  a  single  *fee  for  the  same  services  in  the 
United  States. 

XI. 

THE  POWEBS  AND  ATTITUDE  OF  THE  JUDGE. 

The  presiding  judge  takes  a  very  active  part  in  the  trial  of  criminal 
cases  in  England.  He  directs  the  proceedings  at  every  stage,  and  Is  the 
active,  controlling  power  throughout  the  trial. 

In  cases  where  counsel  for  the  Crown  states  that  he  believes  the  evi- 
dence for  the  prosecution  will  not  justify  a  conviction  and  therefore  pro- 
poses not  to  call  any  witnesses,  the  judge  insists  on  knowing  the  grounds 
for  such  belief,  and  will  not  permit  the  prosecutor  to  take  this  course,  un- 
less convinced  that  the  ends  of  justice  will  be  thereby  served.  ThQ  same 
is  true  where  counsel  for  the  Crown  states  he  is  wining  to  accept  a  plea 
of  guilty  to  one  count  of  an  indictment  and  not  to  proceed  on  the  others. 

If  the  judge  is  of  the  opinion,  at  any  stage  of  the  proceedings,  that  upon 
the  evidence  presented  the  jury  should  not  convict,  he  may  stop  the  cascf 
and  direct  the  jury  to  return  a  verdict  of  not  guilty.  In  one  case  the 
judge  told  the  jury  he  was  of  the  opinion,  on  certain  facts  In  the  prose- 
cution's case,  that  the  guilt  of  the  prisoner  could  not  be  established,  and 
that  the  prisoner  should  be  acquitted.  The  foreman  of  the  jury  replied 
that  the  jury  took  a  different  view  of  the  facts  in  question  and  would  like 
to  hear  more  evidence.  The  judge  then  said  that  if  a  verdict  of  guilty 
should  be  brought  in  he  would  set  it^  aside,  whereupon  the  jury  found 
the  prisoner  not  guilty.  In  such  a  case  it  may  be  questioned  whether 
the  judge  is  not  usurping  the  functions  of  the  jurors,  who  are  often  in  a 
better  position  to  draw  conclusions  from  facts  of  conduct  than  the  judge. 

Where  there  are  several  counts  to  an  indictment  the  judge  may  rule 
at  the  close  of  the  prosecution's  case  that  the  evidence  presented  will  not 
support  a  conviction  on  certain  counts.  The  jury  is  then  told  to  confine 
its  attention  to  the  remaining  count  or  counts. 

The  judge  of  his  own  initiative  may  call  and  examine  witnesses  who 
are  not  put  on  the  stand  for  the  prosecution  or  defense,  and  It  lies  in  the 
discretion  of  the  judge  whether  he  will  permit  these  witnesses  to  be 
cross-examined  by  either  counsel. 

During  the  examination  of  witnesses  by  counsel  the  judge  often  puts 
questions  to  the  witnesses.  This  may  be  for  the  purpose  of  having  a  pre- 
vious answer  explained,  or  to  bring  out  facts  which  were  not  shown  dur- 
ing examination  by  counsel.  In  some  of  the  cases  heard,  after  a  witness 
had  been  examined  and  cross-examined  by  counsel,  the  judge  questioned 
the  witness  regarding  the  matters  testified  to.  If  the  judge  believes  a 
witness  became  confused  during  cross-examination,  he  will  likely  put 
questions  to  the  witness  for  the  purpose  of  clarifying  the  answers  given. 
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The  Judge  controls  strictly  the  conduct  of  counsel  throughout  the  trial. 
Counsel  are  compelled  to  confine  themselves  to  relevant  and  proper  ques- 
tions and  are  often  required  to  explain  why  certain  questions  are  put  to 
the  witnesses.  In  several  cases  the  judge  interrupted  so  frequently  that 
counsel  did  not  have  the  opportunity  to  develop  his  case  in  an  orderly 
manner.  In  other  cases  during  the  examination  of  a  witness  hy  counsel 
the  Judge  put  questions  to  the  witness,  which  counsel  stated  he  Intended 
to  ask  later.  The  evidence  in  most  cases  was  introduced  according  to  ther 
view  of  the  Judge  rather  than  that  of  counsel.  Counsel  were  sometimes 
advised  by  the  court  regarding  the  order  in  which  the  witnesses  were  to 
be  called,  and  were  also  told  that  it  was  not  necessary  to  question  cer- 
tain witnesses  who  were  called. 

The  English  Judge  takes  Judicial  notice  of  many  matters  which  would 
have  to  be  proved  in  our  courts.  Thus  one  Judge  said  he  would  take  no- 
tice without  proof  that  in  the  Catholic  Church  throughout  the  world  it 
is  customary  to  baptize  infants  a  few  days  after  birth.  Another  Judge 
took  Judicial  notice  of  the  fact  that  it  is  customary  in  EngHsh  music- 
halls  for  the  singers  to  invite  the  audience  to  Join  in  the  chorus. 

The  Judge  takes  long-hand  notes  of  the  evidence,  often  writing  down 
the  testimony  of  witnesses  .ver'batim.  These  notes  form  the  basis  for  the 
Judge's  summing  up  and  also  during  the  trial  seem  to  form  the  official 
record  of  the  proceedings.  If  there  is  any  dispute  regarding  a  matter 
already  given  in  evidence  it  is  customary  to  have  recourse  to  the  Judge's 
notes  rather  than  to  those  of  the  shorthand  writer.  Much  time  is  re- 
quired in  the  making  of  these  notes  and  a  witness  is  often  stopped  in  the 
midst  of  an  answer  to  enable  the  Judge  to  write  down  what  has  already 
been  said.  As  most  trials  do  not  last  an  entire  day,  these  notes  are  of 
more  available  use  to  the  Judge  than  a  copy  of  the  shorthand  notes  could 
be,  because  he  can  now  sum  up  the  evidence  as  soon  as  counsel  have 
spoken  to  the  Jury.  This  he  could  not  do  if  he  were  obliged  to  wait  till 
a  transcript  of  the  shorthand  notes  was  made. 

Some  instances  were  observed  of  the  exercise  by  the  Judge  of  a  broader 
prerogative  than  was  the  general  rule.  In  certain  cases  the  Judge  ex- 
pressed a  forcible  opinion  on  matters  collateral  to  the  issue  of  the  trial. 
Thus  one  Judge,  after  sentencing  a  defendant  who  had  pleaded  guilty  to 
wounding  bU  paramour,  delivered  a  homily  on  illicit  relationships.  Cer- 
tain Judges  during  the  trial  expressed  their  opinions  regarding  the  wit- 
ness's testimony  and  even  paraphrased  several  answers  so  as  to  color 
the  meaning.  In  the  trial  of  a  prisoner  for  murder,  when  the  defense 
was  insanity,  a  witness  for  the  defense  testified  that  the  prisoner  had 
on  several  occasions  struck  persons  without  provocation  and  had  writ- 
ten a  letter  in  which  he  stated  he  had  set  fire  to  his  father's  house  in  the 
hope  that  his  father  and  step-mother  would  be  burned  to  death.  The 
Judge  then  said,  "He  was  about  as  evil  a  boy  as  you  could  meet,  was  he 
not?"  The  effect  of  a  nimiber  of  cross-examinations  was  weakened  by  tie 
Judge  restating  the  answer  of  the  witness  given  in  direct  examination, 
or  by  saying  to  the  Jury  there  was  no  weight  to  the  point  made  by  coun- 
sel who  was  cross-examining. 

VOL.  XLV.  12 
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xn. 

SUMMING  UP  BY  TBIAL  JUDGE. 

After  counsel  have  addressed  the  jury  the  Judge  reviews  the  evidence 
in  detail,  and  directs  the  Jury  as  to  the  law  governing  the  facts.  In  this 
summing  up  the  Judge  generally  expresses  his  opinion  regarding  the 
weight  and  Importance  of  the  evidence.  The  judge  in  summing  up  may 
also  comment  on  the  character  and  demeanor  of  the  witnesses.  Where 
an  indictment  permits  conviction  of  an  offense  of  different  grades  the 
Judge  Indicates  to  the  jury  the  degree  of  the  offense  warranted  by  the 
evidence.  It  is  the  duty  of  the  judge  to  warn  the  Jury  as  to  the  effect 
of  particular  evidence  In  certain  cases.  Thus,  he  must  tell  the  Jury  it 
cannot  convict  on  the  uncorroborated  evidence  of  an  accomplice.  It  is 
the  duty  of  the  Judge  to  explain  to  the  Jury  the  effect  of  a  unsworn  state- 
ment made  by  the  prisoner  to  the  Jury.  A  judge  may.  In  summing  up» 
comment  on  the  failure  of  the  accused  to  give  evidence  on  oath;  and  if 
the  accused  does  give  evidence,  may  comment  upon  his  evidence. 

The  judge,  in  his  summing  up,  generally  endeavors  to  reduce  the  case 
to  an  issue  and  to  call  the  attention  of  the  Jury  to  the  parts  of  the  evi- 
dence that  are  material  in  deciding  this  issue,  leaving  the  Jury  free  to 
determine  the  verdict.  Most  of  the  summings-up  heard  were  of  this  char- 
acter. 

In  a  few  instances,  however,  the  Judge  did  not  confine  himself  to  the 
limits  Just  indicated,  but  expressed  a  strong  opinion  regarding  the  guilt 
or  innocence  of  the  prisoner.  In  fact,  in  several  cases  observed  by  us, 
the  Judge  practically  directed  a  verdict  of  guilty,  or  not  guilty.  In  the 
trial  of  an  Indictment  for  attempted  murder  where  the  defense  claimed 
the  Injury  was  due  to  an  accident,  the  Judge  did  not  leave  to  the  Jury 
the  alternative  of  acquitting,  but  said  the  question  for  them  to  decide 
was  whether  the  prisoner  had  the  Intent  to  kill  or  merely  to  inflict  se- 
rious bodily  harm.  In  another  case  where  the  same  offense  was  charged, 
the  Judge  in  plain  terms  told  the  Jury  to  flnd  the  defendant  guilty  of 
wounding  with  intent  to  inflict  serious  bodily  harm.  In  the  trial  of  a 
defendant  for  murder,  where  the  defense  was  insanity,  the  Judge  said  to 
the  Jury,  'Tou  can  do  nothing  else  but  find  a  verdict  that  the  prisoner  was 
guilty  of  the  act,  but  not  responsible." 

This  right  to  advise  the  jury  has  always  been  regarded  as 
a  very  important  function  of  an  English  judge.  Hale,  in 
his  History  of  the  Common  Law  (Chap.  12),  ** touching 
trial  by  jury''  says,  ** Another  excellency  of  this  trial  is 
this,  that  the  judge  is  always  present  at  the  time  of  the 
evidence  given  in  it.  Herein  he  is  able,  in  matters  of  law, 
emerging  upon  the  evidence,  to  direct  them,  and  also,  in 
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matters  of  fact,  to  give  them  great  light  and  assistance 
by  his  weSghing  the  evidence  before  them,  and  observing 
where  the  question  and  knot  of  the  business  lies;  and  by 
showing  them  his  opinion  even  in  matter  of  fact,  which  is 
a  great  advantage  and  light  to  laymen/^ 

The  common  law  system  of  trial  by  jury  was  one  of  exact 
balances  and  demanded  a  free  and  fearless  judge  as  well 
as  a  free  and  fearless  jury.  The  jury  may  draw  the  car  of 
justice  but  the  judge  must  drive  or  before  long  they  will 
drag  it  to  destruction.® 

Modem  American  legislation  has  shorn  the  trial  judge 
of  most  of  his  common  law  powers  and  with  an  unlimited 
right  of  appeal  from  any  of  his  rulings,  his  real  position 
in  most  of  the  states  is  not  far  above  that  of  a  bailiff  to 
preserve  order  and  direct  the  proceedings. 

By  the  constitution  of  several  states  and  by  the  statutes 
of  many  more  the  most  important  function  of  a  trial 
judge  is  taken  away,  viz.,  his  duty  to  weigh  evidence,  to 
comment  on  the  character  and  clearness  of  the  witnesses 
and  to  indicate  to  the  jury  his  opinion  as  to  the  weight  and 
value  of  the  evidence. 

These  modem  laws  prohibit  the  judge  from  charging 
juries  on  matters  of  fact,  or  commenting  at  all  upon  them. 
In  some  states  all  the  instructions  to  the  jury  must  be  in 
writing  and  in  others  the  judge  is  required  to  give  or  refuse 
the  instructions  presented  by  counsel  without  modification.® 

This  popular  distrust  of  the  independence  and  intelli- 
gence of  the  trial  court  does  not  seem  to  exist  in  any  other 
civilized  country  and  is,  in  the  opinion  of  one  of  our  great- 
est jurists  and  public  men,  one  of  the  degrading  effects  of 
the  American  plan  of  an  elective  judiciary;^  for  the  Federal 
courts,  where  the  judges  are  appointed  for  life,  are  not 
subject  to  this  criticism. 

In  the  July- August  number  of  this  Review  we  expect  to 
publish  a  full  report  of  a  late  English  murder  trial  (R. 

■  Baldwin  Mod.  Pol.  Inst,  250.  •  See  post,  Current  Topics. 

» Baldwin,  Id.  254. 
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V.  Dickman,  June,  1910)  as  a  striking  example  of  English 
criminal  procedure  in  a  capital  case  from  the  trial  to  the 
execution  and  as  an  illustration  of  what  an  English  charge 
to  the  jury  is,  and  of  the  relation  that  an  English  judge 
bears  to  the  determination  of  the  guilt  or  innocence  of  an 
accused  person. 

xin. 

LEGAL  AID. 

The  judge  may  and  in  serious  cases  will  appoint  a  bar- 
rister, without  pay,  to  defend  a  prisoner  who  is  without 
counsel.  But  not  in  every  case  as  with  us.  The  committee 
witnessed  many  trials  in  which  the  prisoner  was  without 
counsel  and  defended  himself.  But  it  should  not  be  for- 
gotten that  in  England  the  judge  still  remains  in  theory 
what  he  was  before  the  statutes  allowing  counsel  in  cases 
of  felony  were  passed,  viz. :  counsel  for  the  prisoner.  In 
several  cases,  which  tlie  committee  heard,  where  the  pris- 
oner was  not  represented  by  counsel,  the  judge  cross-ex- 
amined the  prosecution's  witnesses,  and  in  summing  up 
to  the  jury  brought  out  strongly  the  points  in  favor  of 
the  prisoner.  In  the  case  of  one  judge  who  presided  at 
several  trials,  it  seemed  that  the  prisoner  could  not  have 
been  better  defended  had  he  been  able  to  employ  counsel. 

By  a  recent  statute  (1903)  it  is  provided  that  where 
it  appears,  having  regard  to  the  nature  of  the  defense 
set  up  by  any  poor  prisoner,  as  disclosed  in  the  evidence 
given  or  statement  made  by  him  before  the  committing 
justices,  that  it  is  desirable  in  the  interests  of  justice  that 
he  should  have  legal  aid  in  the  preparation  and  conduct 
of  his  defense,  and  that  his  means  are  insufficient  to  enable 
him  to  obtain  such  aid  the  committing  magistrates  or  the 
judge  of  assize,  may  order  that  he  shall  have  counsel 
assigned  to  him  to  be  paid  by  the  state.  But  in  order  that 
this  shall  be  granted  the  prisoner  must  disclose  his  full 
defense  at  the  examination  so  that  the  court  may  decree 
whether  it  is  in  the  interest  of  justice  that  he  be  granted 
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legal  aid.  In  charging  the  grand  jury  just  after  the  act 
came  in  force  the  Lord  Chief  Justice  said: 

*'The  act  was  not  intended  to  give  a  person  legal  assist- 
ance in  order  to  find  out  if  he  had  got  a  defense.  He  was 
not  to  have  solicitor  or  counsel  assigned  to  him  for  such  a 
purpose.  The  governing  principle  of  the  act  was  that  peo- 
ple who  had  a  defense  should  have  every  inducement  tO' 
tell  the  truth  about  it  at  the  earliest  opportunity.  .  .  . 
The  act  was  passed  in  the  interests  of  innocent  persons, 
and  such  would  be  advised  in  future  not  to  reserve  their 
defense  but  to  disclose  it  at  once,  so  that  it  could  be  investi- 
gated.'^ 

This  illustrates  the  English  idea  that  the  case  if  possible 
should  be  fuUy  tried  by  the  first  tribunal  before  which 
it  comes.  Therefore  the  preliminary  examination  is  really 
a  trial,  and  the  magistrate  does  not  commit  unless  the  evi- 
dence presumably  justifies  a  conviction.  For  a  prisoner 
to  reserve  his  defense  is  unusual  and  works  against  him 
on  his  trial  on  the  indictment.  On  a  number  of  occasions 
various  judges  of  the  Court  of  Criminal  Appeal  expressed 
strong  disapproval,  when  it  appeared  that  the  appellant 
did  not  set  forth  his  defense  before  the  magistrate,  but 
reserved  it  till  the  trial.  In  Rex  v.  McNair  (1909,  2  Cr. 
App.  Cas.  2,  4),  the  Lord  Chief  Justice  said:  **If  a  prisoner 
is  iU-advised  enough  to  say  at  the  Police  Court  that  he 
will  reserve  his  defense,  thereby  making  it  impossible  for 
his  story  to  be  investigated  before  trial,  it  is  no  ground 
upon  which  we  can  interfere  with  the  verdi<5t.  For  an 
innocent  man,  the  sooner  his  defense  is  raised  the  better.'' 
Again,  in  Rex  v.  Maxwell  (1909,  2  Crim.  App.  Cas.  28,  29), 
the  Lord  Chief  Justice  said:  **The  jury  were  entitled 
to  consider  adversely  to  appellant  his  silence  at  the  Police 
Court,  and  the  fact  that  he  reserved  his  defense." 

One  objection  made  to  the  creation  of  the  Court  of  Crim- 
inal Appeal  was  that  as  the  law  then  stood,  a  person  had 
two  trials  and  one  appeal,  the  committal  of  the  magistrate 
was  one  trial,  the  indictment  another,  and  the  trial  in  the 
Assize  Court  a  new  trial  on  appeal. 
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XIV. 

PKISONEB  AT  TKIAL. 

Before  the  Criminal  Evidence  Act  of  1898  (61  &  62  Vict,  c.  36),  a  pris- 
oner could  not  take  the  stand  in  his  own  behalf,  but  could  make  an  un- 
sworn statement  to  the  jury  from  the  dock.  This  Act  reserved  the  privi- 
lege of  making  an  unsworn  statement,  and  gave  the  right  to  testify  under 
oath.  In  practice,  when  the  prisoner  does  not  wish  to  testify  under  oath, 
a  copy  of  his  statement  made  before  the  committing  magistrate  is  gener- 
ally read  to  the  jury.  An  imdef ended  prisoner  may  cross-examine  the 
prosecution's  witnesses,  and  may  call  and  examine  witnesses  in  his  de- 
fense.   He  may  also  address  the  jury. 

XV. 

FUNCTIONS    OF   POLICE. 

The  police  play  a  very  important  part  in  criminal  trials  and  render 
valuable  aid  in  the  administration  of  justice,  in  addition  to  the  arrest 
and  preliminary  questioning  of  accused  persons.  It  is  one  of  the  duties 
of  the  police  to  summon  as  witnesses  at  the  trial  all  persons  who  know 
anything  about  the  facts  of  the  case.  Some  of  those  summoned  in  this 
way  may  testify  for  the  prosecution  and  others  for  the  defense.  Such 
practice  on  the  part  of  the  police  is  often  of  great  advantage  to  a  pris- 
oner in  the  defense  of  his  case,  as  witnesses  of  whom  he  knew  nothing  may 
be  thus  brought  to  testify  in  his  favor. 

Before  the  trial  of  a  prisoner  the  police  make  careful  investigation  re- 
garding his  reputation  and  record.  The  results  of  these  investigations 
are  in  some  cases  put  in  evidence  at  the  trial,  and  may  materially  affect 
the  verdict.  After  every  conviction  and  before  sentence  the  police  report 
to  the  judge  full  details  of  the  prisoner's  reputation  and  criminal  record. 

Much  importance  is  attached  to  the  testimony  of  the  police.  The  fact 
that  a  witness  is  a  police  officer  adds  weight  to  his  testimony.  It  Is  to  be 
regretted  that  the  reverse  is  often  true  in  this  country,  where  the  testi- 
mony of  the  police  is  often  viewed  with  suspicion  by  our  juries,  who  hesi- 
jtate  to  convict  unless  the  testimony  Is  corroborated  by  other  witnesses. 

XVI. 

THE  JURY  AND  THEIR  VERDICT. 

The  manner  of  impanelling  and  the  personnel  of  the  Jury  have  already 
"been  discussed.  During  the  trial  the  jurors  are  very  attentive  and  follow 
carefully  the  proceedings  of  the  case.  They  sometimes  ask  tliat  the  an- 
swer of  a  witness  be  repeated,  and  even  suggest  that  certain  Questions 
be  put  to  witnesses. 
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The  judge  in  summing  up  expresses  his  opinion  of  the  evidence,  and 
this  is  usually  followed  by  the  jury.  If  results  from  this  that  in  most 
cases  the  Jurors  do  not  leave  the  jury  box  but  render  their  verdict  after 
a  short  consultation  in  the  box.  If  the  jury  is  convinced,  at  the  close  of 
the  prosecution's  case,  or  at  any  time  during  the  presenting  of  evidence 
for  the  defense,  that  the  prisoner  is  not  guilty,  the  foreman  stops  the 
case  and  pronounces  a  verdict  of  acquittal.  One  particular  jury  attempted 
In  an  amusing  way  to  exercise  this  power  of  rendering  a  verdict  before  the 
completion  of  the  testimony.  Before  all  the  evidence  for  the  prosecution 
had  been  presented,  the  foreman  of  the  jury  announced  to  the  judge  that 
it  was  not  necessary  to  call  any  further  witnesses  as  the  jury  was  conr 
vinced  that  the  prisoner  was  guilty.  The  jurors  seemed  disappointed 
when  the  judge  told  them  they  would  have  to  hear  the  prisoner's  story. 

Where  the  defense  is  insanity  the  verdict  of  the  jury  is 
** guilty*'  or  ** guilty,  but  insane/'  In  the  latter  case  the 
judge  sentences  the  prisoner  to  be  detained  during  his 
Majesty's  pleasure. 

xvn. 

EXPEDITION. 

Expedition  in  the  bringing  of  a  prisoner  to  trial  and  in 
disposing  of  the  case  is  very  marked  in  English  procedure, 
a  very  short  time  elapsing  between  the  committal  of  the 
prisoner  and  his  trial.  There  is  no  putting  a  case  off  from 
term  to  term  by  continuances,  as  is  the  American  practice. 
**How  long  will  you  be  here,"  asked  one  of  the  committee, 
of  a  judge  of  assize  of  a  provincial  city.  **  Until  every 
prisoner  in  the  jail  is  tried,"  was  the  reply.  This  was  what 
was  meant  by  his  commission  of  **oyer  and  terminer  and 
general  jail  delivery."  And  as  there  are  practically  no 
challenges  to  jurors  and  as  the  judge  exercises  active  con- 
trol over  the  procedure,  there  is  no  waste  of  time  during 
the  trial.  Most  of  those  the  committee  witnessed  were 
concluded  in  a  few  hours,  though  one  capital  case  required 
a  couple  of  days. 

And  from  the  trial  court  to  the  end  of  the  case  in  the 
Court  of  Appeal  the  judicial  machine  works  with  a  rapidity 
rather  startling  to  an  American  practitioner.  One  member 
of  the  committee  sat  with  the  judges  of  the  Court  of  Crim- 
inal Appeal  one  Monday  in  July  last.    There  were  fifteen 
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cases  to  be  heard,  no  conviction  older  than  three  weeks,  and 
when  the  court  rose  at  five  o'clock  that  afternoon  every 
one  of  these  appeals  had  been  heard  and  final  judgment 
in  them  delivered. 

In  the  celebrated  Crippen  case  the  Court  of  Appeal  heard 
and  decided  the  prisoner's  appeal  in  less  than  two  weeks 
after  the  conviction. 

xvin. 

THE  COUBT  OF  CBIMINAL  APPEAL. 

History  of  Criminal  Appeal  in  England. 

For  over  three-quarters  of  a  century  there  was  much  agitation  in  E3ng- 
land  in  favor  of  some  form  of  criminal  appeal.  Twenty-eight  bills  on  this 
subject  were  introduced  in  Parliament  from  the  year  1844  to  1906.  Some 
of  these  reached  a  second  reading,  and  a  few  were  even  referred  to  com- 
mittes,  but  the  majority  did  not  get  beyond  the  first  reading.  Of  these 
twenty-eight  bills,  twenty-three  provided  for  the  granting  of  new  trials 
in  certain  instances,  five  allowed  appeals  against  severity  of  sentence  ex- 
cept when  sentence  of  death  was  passed;  six  permitted  increase  of  sen- 
tence; one  only  provided  for  appeal  against  Illegality  of  sentence. 

In  1906  a  bill  was  introduced  by  Lord  Lorebum,  the  Lord  Chancellor, 
giving  a  right  to  appeal  to  all  persons  convicted  on  indictment.  The  bill 
as  originally  drawn  did  not  provide  for  a  new  trial,  but  it  was  later 
amended  so  as  to  include  the  right  to  a  new  trial  when  a  verdict  "is 
against  the  weight  of  evidence  as  understood  in  civil  cases."  After  be- 
ing further  amended  the  bill  passed  the  House  of  Lords.  The  amended 
bill  was  then  sent  to  the  Commons.  Before  it  came  to  a  second  reading 
It  was  much  criticized,  both  on  principle  and  in  detail.  The  greatest  ob- 
jection was  to  the  provision  for  a  new  trial.  It  was  urged  that  this 
amounted  to  double  jeopardy,  and  that  a  prisoner  should  not  be  sub- 
jected to  the  oppression  of  a  second  trial.  So  strong  was  the  objection  to 
the  bill  in  many  quarters  that  it  was  not  brought  to  a  second  reading. 

In  August,  1907,  a  bill  introduced  by  fhe  then  attorney  general  (Sir  J. 
Lawson  Walton),  became  law  under  the  name  of  the  Criminal  Appeal  Act, 
1907.  The  Act  establishes  a  Court  of  Criminal  Appeal  composed  of  the 
"Lord  Chief  Justice  of.  England  and  eight  judges  of  the  King's  Bench 
Division  of  the  High  Court,  appointed  for  the  purpose  by  the  Lord  Chief 
Justice  with  the  consent  of  the  Lord  Chancellor."  The  Court  at  each  sit- 
ting must  consist  of  an  odd  number,  never  less  than  three.  The  deci- 
sion of  the  majority  governs.  No  dissents  are  allowed,  and  one  judg- 
ment only  is  pronounced,  except  in  the  cases  "where.  In  the  opinion  of 
the  Court,  the  question  is  a  question  of  law  on  which  it  would  be  con- 
venient that  separate  judgments  should  be  pronounced  by  the  members 
of  the  Court."    The  decision  of  the  Court  is  final,  except  where  at  the  in- 
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stance  of  the  director  of  public  prosecutions  or  the  prosecutor  or  defend- 
ant the  attorney  general  certifies  that  "the  decision  of  the  Court  of  Crimi- 
nal Appeal  involyes  a  point  of  exceptional  public  importance,  and  that 
it  is  desirable  in  the  public  interest  that  a  further  appeal  should  be 
brought/'  in  which  case  there  may  be  an  appeal  to  the  House  of  Lords. 

In  a  very  recent  case,®  the  first  appeal  taken  to  the  House 
of  Lords  under  this  section  was  determined.  The  Court  of 
Criminal  Appeal  had  quashed  the  conviction  on  the  ground 
of  error  in  admission  of  evidence  and  the  prisoners  had 
been  discharged  from  custody.  The  House  of  Lords 
reversed  this  decision,  holding  the  evidence  admissible, 
whereupon  the  Court  of  Criminal  Appeal  set  aside  its  rec- 
ord quashing  the  conviction,  restored  the  judgment  and 
ordered  the  re-arrest  of  the  prisoners. 

With  the  leave  of  the  judge  who  tried  him  or  of  the 
Court  of  Criminal  Appeal  itself,  a  convicted  person  may 
appeal  on  a  question  of  law  or  fact  or  against  the  severity 
of  -the  sentence.  Li  short,  the  act  practically  gives  an 
unlimited  right  to  appeal,  to  everyone  convicted  of  an 
indictable  offence  in  England  and  Wales. 

But  the  Court  of  Appeal  **may,  notwithstanding  that  they 
are  of  opinion  that  the  point  raised  in  the  appeal  might  be 
decided  in  favor  of  the  appellant,  dismiss  the  appeal  if 
they  consider  that  no  substantial  miscarriage  of  justice 
has  actually  occurred,**  and  the  court  has  had  recourse 
to  this  proviso  many  times,  and  has  defined  the  phrase, 
** miscarriage  of  justice,'*  in  a  number  of  cases.  Li  one 
case,*  the  ooiart  says  that  this  section  enables  it  *Ho  go 
behind  technical  slips  and  do  substantial  justice.  Prob- 
ably one  test  is  that  the  facts  proved  should  be  consistent 
with  innocence,  and  not  consistent  only  with  guilt.**  Li 
another  well  considered  judgment,  it  said:^^ 

**  Taking  section  4,  with  its  proviso,  the  effect  is  that  if 
there  is  a  wrong  decision  of  any  question  of  law  the  appel- 
lant has  the  right  to  have  his  appeal  allowed,  unless  the 

•1910,  R.  V.  Ball,  6  Crim.  App.  •R.  v.  Meyer,  1  Cr.  App.  Cas.  10. 
Rep.  81.  "  R.  V.  Cohen,  2  Cr.  App.  Cas.  197. 


Digitized  by 


Google 


186 


45  AMEBICAN  LAW  KEVIBW. 


case  can  be  brought  within  the  proviso.    In  that  case  the 
Crown  have  to  show  that,  on  a  right  direction,  the  jury 
mttst  have  come  to  the  same  conclusion.    A  mistake  of  the 
judge  as  to  fact,  or  ^n  omission  to  refer  to  some  point  in 
favor  of  the  prisoner,  is  not,  however,  a  wrong  decision 
of  a  point  of  law,  but  merely  comes  within  the  very  wide 
words  *any  other  ground,*  so  that  the  appeal  should  be 
allowed  acording  as  there  is  or  is  not  a  *  miscarriage  of 
justice.*    There  is  such  a  miscarriage  of  justice  not  only 
where  the  Court  comes  to  the  conclusion  that  the  verdict 
of  guilty  was  wrong,  but  also  when  it  is  of  opinion  that  the 
mistake  of  fact  or  omission  on  the  part  of  the  judge  may 
reasonably  be  considered  to  have  brought  about  that  vet- 
diet,  and  when,  on  the  whole  facts  and  with  a  correct  direc- 
tion, the  jury  might  fairly  and  reasonably  have  found  the 
appellant  not  guilty.    Then  there  has  been  not  only  miscar- 
riage of  justice,  but  a  substantial  one,  because  the  appellant 
has  lost  the  chance  which  was  fairly  open  to  him  of  being 
acquitted,  and  therefore,  as  there  is  no  power  of  this  Court 
to  grant  a  new  trial,  the  conviction  has  to  be  quashed.    If, 
however,  the  Court  in  such  a  case  comes  to  the  conclusion 
that,  on  the  whole  of  the  facts  and  with  a  correct  direction, 
the  only  reasonable  and  proper  verdict  would  be  one  of 
guilty,  there  is  no  miscarriage  of  justice,  or  at  all  events 
no  substantial  miscarriage  of  justice  within  the  meaning  of 
the  proviso,  notwithstanding  that  the  verdict  actually  given 
by  the  jury  may  have  been  due  to  some  extent  to  such  an 
error  of  the  judge,  not  being  a  wrong  direction  of  a  point 
of  law.'* 

Where  there  is  an  appeal  against  sentence  the  Court  is 
given  the  power  to  diminish  or  increase  the  sentence  ap- 
pealed against.  This  section  of  the  act  seemed  to  meet 
with  general  approval,  as  it  enables  the  Court  to  set  a 
standard  of  sentences,  an  important  matter  which  is  en- 
tirely disregarded  in  those  states  where  the  jury  is  given 
the  power  to  fix  the  sentence.  The  power  of  the  Court  to 
increase  the  sentence  appealed  also  tends  to  prevent  fre- 
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quent  and  frivolous  appeals,  as  some  risk  is  involved  in 
such  appeal. 

By  another  section  of  the  act,  **  Where  an  applicant  has 
been  convicted  of  an  offense  and  the  jury  could,  on  the 
indictment,  have  found  him  guilty  of  some  other  offense, 
and  on  the  finding  of  the  jury,  it  appears  to  the  Court  of 
Criminal  Appeal  that  the  jury  must  have  been  satisfied 
of  facts  which  proved  him  guilty  of  that  other  offense,  the 
court  may,  instead  of  allowing  or  dismissing  the  appeal, 
substitute  for  the  verdict  found  by  the  jury,  a  verdict  of 
guilty  of  that  other  offense,  and  pass  such  sentence  in  sub- 
stitution for  the  sentence  passed  at  the  trial  as  may  be 
warranted  in  law  for  that  other  offense,  not  being  a  sen- 
tence of  greater  severity/^  This  section  gives  the  Court 
power  to  reduce  the  verdict  to  one  of  a  lesser  degree,  as 
from  murder  to  manslaughter,  and  also  in  some  instances 
to  substitute  for  the  verdict  found,  that  of  guilty  of  a 
related  offense,  as  in  the  case  of  a  conviction  for  larceny 
to  substitute  a  verdict  of  guilty  of  embezzlement. 

Notice  of  appeal  must  be  giyen  by  appellant  within  ten  days  from  the 
date  of  conviction.  This  time  may  be  extended  by  the  Court  of  Criminal 
Appeal,  except  In  the  case  of  a  conviction  Involving  sentence  of  death. 

Full  opportunities  for  appealing  are  given  to  all  convicted  persons. 
Governors  of  the  prisons  Inform  convicted  prisoners  of  the  right  to  ap- 
peal, and  furnish  them  with  Instructions  and  forms  for  appealing. 

In  cases  where  an  appeUant  must  obtain  leave  of  the  Court  to  appeal 
It  Is  provided  that  this  leave  may  be  granted  by  any  one  judge  of  the 
Court,  "but  If  the  judge  refuses  an  application  on  the  part  of  the  appel- 
lant to  exerclsoi  any  such  power  In  his  favor,  the  appellant  shall  be  en- 
titled to  have  the  application  determined  by  the  Court  of  Criminal  Appeal 
as  duly  constituted  for  the  hearing  and  determining  of  appeals  under 
this  Act" 

Unlike  the  practice  in  American  appellate  courts,  the 
English  Court  of  Criminal  Appeal  has  the  power  to  recall 
any  witness,  who  testified  at  the  trial.  It  may  also  order 
the  attendance  of,  and  may  examine  any  witnesses  who 
could  have  been  compelled  to  testify  at  the  trial,  but  who 
were  not  called.  The  court  may  also  hear  any  competent 
witnesses  who  could  not  have  been  compelled  to  testify  at 
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the  trial,  for  example  the  appellant  himself.  In  this  way 
the  court  is  given  opportunity  to  investigate  fully  the 
merits  of  the  appeal,  and  thus  prevent  a  miscarriage  of 
justice.  Power  is  also  given  to  the  court  to  have  witnesses 
examined  before  a  special  commissioner,  who  reports  to 
the  court. 

The  court  is  not  bound  down  by  statutory  rules  of  prac- 
tice, but  is  given  power  to  prescribe  its  own  rules,  with  the 
approval  of  the  Lord  Chancellor  and  a  committee  named 
in  the  act. 

The  Court  of  Appeal  has  not  very  often  increased  the 
term  of  a  sentence  but  it  did  so  in  a  very  bad  case  of 
attempted  murder  which  took  place  in  London  while  the 
committee  was  there.  A  man  got  into  an  underground 
railroad  carriage  for  the  purpose  of  robbery,  and  in  a  tun- 
nel shot  and  wounded  a  passenger  in  carrying  out  his 
design  and  barely  escaped  murdering  him.  Convicted  of 
shooting  with  intent  to  murder  he  was  sentenced  by  the 
trial  judge  to  twelve  years'  penal  servitude.  But  he 
appealed  against  the  severity  of  the  sentence,  and  here  is 
what  he  got : 

The  Lord  Chief  Justice:  In  this  case  appellant  appeals  against  a  sen- 
tence of  twelve  years'  penal  servitude  passed  by  Hamilton,  J.,  on  a  con- 
viction for  shooting  with  intent  to  murder.  Leave  to  appeal  was  granted 
by  Darling,  J.,  on  the  ground  of  the  insufSciency  of  that  sentence.  We 
pointed  out  to  appellant  that  his  sentence  might  be  increased  if  he  per- 
sisted in  his  appeal,  and  he  said  he  was  aware  of  that  fact.  The  defense 
of  insanity  was  not  raised  at  the  trial,  the  appellant  deliberately  desiring 
not  to  raise  it.  The  attempt  to  murder  in  this  case  was  as  deliberate  and 
as  well  planned  as  any  that  has  been  before  the  Court,  at  any  rate  in  my 
experience.  The  appellant  bought  a  revolver  and  cartridges,  and  as  the 
cartridges  did  not  fit  he  sent  them  back  and  obtained  others.  He  select- 
ed an  afternoon  train  which  did  not  stop  at  several  stations,  and  which 
passed  through  a  long  tunnel.  Chloroform  was  afterwards  found  upon 
him.  On  getting  into  the  train  he  held  a  newspaper  in  front  of  him, 
behind  which  he  appeared  to  be  reading.  He  pulled  the  trigger  four 
times;  on  the  first  and  second  occasions  the  revolver  missed  fire;  the 
third  and  fourth  shots  passed  close  to  Mr.  Frost,  and  the  fifth  hit  him 
in  the  jaw.  The  crime  was  attempted  in  a  railway  train  passing  through 
a  tunnel,  when  a  shout  for  help  might  not  have  been  heard.  Attempts 
of  this  kind  must  necessarily  be  most  dangerous  to  persons  traveling 
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alone,  and  as  Hamilton,  J.,  has  said,  but  for  the  courageous  conduct  of 
the  prosecutor,  death  might  have  been  the  result. 

The  Court  is  of  opinion  that  the  sentence  of  twelve  years'  penal  servi- 
tude was  Insufficient,  and  that  fifteen  years  would  be  a  proper  term.  If  the 
appellant  is  suffering  from  insanity  he  will  be  carefully  watched  and 
carefully  treated,  but  that  is  no  grotmd  for  inflicting  a  less  punishment 
when  it  is  quite  clear  that  the  crime  was  premeditated.  The  sentence 
of  the  Court  is  fifteen  years*  penal  servitude,  to  date  from  the  conviction. 

The  committee  *s  comments  on  the  Court  of  Criminal 
Appeal  are  as  follows: 

The  Criminal  Appeal  Act  was  at  first  much  criticized  in  many  quarters 
on  various  grounds:  (1)  On  principle,  because  there  were  those  who  be- 
lieved that  the  whole  idea  of  criminal  appeal  was  wrong,  the  chief  ground 
for  such  belief  being  that  it  was  contrary  to  the  precedent  of  many  cen- 
turies. (2)  That  the  right  of  a  convicted  defendant  to  appeal  would  tend 
to  lessen  the  responsibility  of  jurors.  (Lord  Halsbury  expressed,  this 
fear  in  a  speech  in  the  House  of  Lords  on  the  second  reading  of  the  Crimi- 
nal Appeal  bill,  1906.  It  was  felt  by  some  that  the  Jury,  since  its  decision 
was  no  longer  final,  would  not  feel  bound  to  weigh  the  case  with  the  great- 
est care  and  give  the  prisoner  the  proper  benefit  of  the  doubt.)  (3) 
That  there  would  be  frivolous  api>eals.  (4)  That  the  number  of  ap- 
peals would  be  overwhelming  and  that  it  would  be  necessary  to  appoint 
new  judges  to  hear  the  many  appeals. 

The  Court  has  been  sitting  nearly  two  years  and  a  half  and  the  expe- 
rience of  that  time  has  shown  that  these  critical  fears  were  unfounded. 
Nothing  has  appeared  to  Indicate  that  the  jurors  feel  any  less  responsi- 
bility in  considering  their  verdicts.  If  the  prisoner's  right  of  appeal  has 
in  any  way  affected  the  attitude  of  jurors,  it  has  been  in  a  favorable  way, 
because  as  the  jurors  now  no  longer  feel  that  what  they  are  doing  is 
remediless,  they  are  less  inclined  to  acquit  improperly. 

The  Court  is  protected  from  frivolous  appeals  by  the  Act  itself,  espe- 
cially by  the  provision  requiring  that  the*  prisoner  obtain  leave  to  appeal 
In  most  cases.  The  power  of  the  Court  to  increase  the  sentence  in  an 
appeal  against  sentence  discourages  improper  appeals  of  that  kind.  Fur- 
ther, the  power  of  the  Court,  in  the  case  of  an  unsuccessful  appeal  against 
conviction,  to  order  that  the  sentence  shall  date  from  the  time  of  appeal 
instead  of  the  date  of  conviction,  tends  to  prevent  frivolous  appeals 
against  conviction.  In  Rex  v.  Maurice  (1908,  1  Cr.  App.  Cas.  176,  177), 
the  Court  said  that  "its  general  rule  is  to  make  sentences  date  from  the 
appeal." 

Lastly,  the  Court  has  not  been  overwhelmed  with  the  number  of  ap- 
peals. Since  every  convicted  person  has  the  right  to  appeal  or  to  move 
for  leave  to  appeal,  one  really  wonders,  notwithstanding  the  restriction 
against  frivolous  appeals,  at  the  comparatively  small  number  of  appeals. 

One  of  the  chief  objects  bf  the  framers  and  supporters  of  the  present 
act  was  to  secure  something  approaching  uniformity  of  sentences  for  sim- 
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liar  offenses.  It  was  in  part  to  secure  this  that  the  court  was  given  the 
power  to  increase,  as  well  as  to  reduce,  the  sentences  appealed  against. 
Great  differences  in  sentences  for  similar  offenses  are  generally  due  to 
the  varied  personal  attitudes  of  the  judges  who  impose  the  sentences. 
The  way  to  remedy  this  is  to'  subject  the  sentences  to  the  supervision  of  a 
court  whose  own  standard  will  not  change. 

As  already  noted,  the  Act  expressly  denies  the  court  the  right  to  order 
a  new  trial.  In  the  case  of  an  appeal  against  conviction  the  court  must 
either  affirm  or  quash  the  conviction.  Where  it  appears  on  the  hearing 
of  an  appeal  that  some  serious  error  of  law  was  committed  in  the  trial, 
the  court  is  obliged  to  quash  the  conviction  even  though  the  evidence  at 
the  trial  strongly  indicated  the  defendant's  guilt. 

The  committee  cites  a  number  of  expressions  of  regret 
on  the  part  of  individual  judges  that  the  court  was  not 
given  the  power  to  order  a  new  trial  in  exceptional  cases. 
But  the  parliament  that  passed  the  act  creating  the  court 
was  strongly  opposed  to  a  man  being  placed  twice  in 
jeopardy.  **If  the  King's  judge  makes  q,  mess  of  the  case 
it  was  not  the  fault  of  the  prisoner,  he  had  submitted  to 
the  ordeal  and  it  is  not  fair  to  make  him  go  over  it  again,'' 
— such  is  the  popular  argument.  And  the  judges  them- 
selves are  by  no  means  agreed  that  it  would  be  a  good  thing 
to  do.  In  a  letter  to  one  of  the  members  of  the  committee 
an  English  judge,  who  had  read  the  report,  says:  ^'This 
view  that  the  court  should  be  able  to  order  a  new  trial  is 
by  no  means  universally  held.  I,  with  many  others,  think 
that  a  man  should  not  be  put  on  his  trial  a  second  time  in 
a  criminal  case,  unless  there  has  been  no  verdict  in  the 
first." 

Continuing,  the  report  says : 

One  who  attends  the  hearing  of  a  criminal  appeal  in  England  must  be 
impressed  by  the  knowledge  which  the  Court  displays  of  the  record  of 
the  trial.  It  is  very  evident  that  before  the  hearing  of  the  appeal  the 
judges  have  studied  and  considered  with  the  greatest  care  the  shorthand 
notes  and  the  trial  judge's  report.  In  fact,  in  several  instances  the  judges 
showed  greater  familiarity  with  the  testimony  of  the  witnesses  at  the 
trial  and  the  summing  up  of  the  trial  judge  than  the  counsel  who  was 
arguing  the  appeal. 

The  judgment  of  the  Court  is  generally  given  immediately  after  the 
hearing  of  the  appeal.  This  practice  makes  for  speedy  justice.  If  a  dif' 
flcult  point  of  law  is  involved  in  the  appeal,  the  Court  will  sometimes 
deliver  a  written  and  considered  judgment. 
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From  the  opinions  expressed  by  the  judges  during  the  hearing  of  ap- 
peals and  from  the  judgments  delivered,  one  is  enabled  to  note  several 
points  on  which  the  Court  has  developed  a  definite  attitude.  Thus  the 
Court  has  discouraged  appeals  involving  questions  of  fact,  where  the  ap- 
pellant might  reasonably  have  been  expected  to  testify  at  the  trial,  but 
did  not 

On  a  number  of  occasions  various  judges  of  the  Court  of  Criminal  Ap- 
peal expressed  strong  disapproval,  when  it  appeared  that  the  appellant 
did  not  set  forth  his  defense  befoi^e  the  magistrate,  but  reserved  it  till 
the  triaL  In  Rex  v.  McNair  (1909,  2  Cr.  App.  Cas.  2,  4),  the  Lord  Chief 
Justice  said:  'If  a  prisoner  is  ill-advised  enough  to  say  at  the  Police 
Court  that  he  will  reserve  his  defense,  thereby  making  it  impossible  for 
his  story  to  be  investigated  before  trial,  it  is  no  ground  upon  which  we 
can  interfere  with  the  verdict.  For  an  innocent  man,  the  sooner  his  de- 
fense is  raised  the  better."  Again,  in  Rex  v.  Maxwell  (1909,  2  Crim.  App. 
Cu8.  28,  29),  the  Lord  Chief  Justice  said:  "The  jury  were  entitled  to 
consider  adversely  to  appellant  his  silence  at  the  Police  Court,  and  the 
fact  that  he  reserved  his  defense." 

One  of  the  frequent  grounds  of  appeal  is  that  the  trial  Judge  wrongly 
directed  the  jury.  The  decisions  of  the  Court  of  Criminal  Appeal  have 
resulted  inMmproving  the  summings  up  of  the  trial  judges,  as  a  large 
percentage  of  the  convictions  quashed  were  due  to  improper  direction  by 
the  judge.  Now  and  then  the  Ck>urt  of  Appeal  will  make  a  strong  intend- 
ment in  favor  of  a  summing  up.  Thus  in  Rex  v.  Nicholls  (1908,  1  Cr.  App: 
Cas.  167,  168),  Channell,  J.,  said:  "It  was  true  the  learned  judge  had 
omitted  to  discuss  the  defense  raised  on  behalf  of  appellant  in  his  sum^ 
ming  up.  But  if  he  had  adverted  to  it  he  might  have  done  so  unfavor" 
ably." 

The  (3ourt  of  Criminal  Appeal  has  borne  in  mind  the  fact  that  the  key- 
note of  the  Criminal  Appeal  Act  is  the  securing  of  "substantial  justice." 
The  (3ourt  has  not  laid  stress  on  technicalities  either  for  or  against  the 
appellant.  Thus,  in  some  instances,  counsel  have  been  permitted  to 
argue  points  not  set  forth  in  the  notice  of  appeal,  and  on  the  other  hand, 
in  considering  appeals  against  conviction  the  Court  has  looked  at  the 
case  as  a  whole  and  considered  it  upon  its  merits.  In  the  hearing  of  the 
appeal  of  Rex  v.  Jackson  (1910,  5  Cr.  App.  Cas.  22),  it  was  shown  that 
when  the  case  for  the  prosecution  was  closed  at  the  trial  there  was  no 
evidence  upon  which  a  conviction  could  be  supported.  The  chairman  was 
not  asked  to  take  the  case  from  the « jury,  but  the  prisoner  put  witnesses 
on  the  stand,  and  testified  himself.  From  this  testimony  it  clearly  ap" 
peared  that  the  prisoner  was  guilty,  and  the  jury  convicted.  At  the 
hearing  of  the  appeal  counsel  for  the  appellant  argued  that  the  chairman 
should  not  have  left  the  case  to  the  jury.  The  Court  of  Appeal  said  that; 
as  the  point  was  not  made  at  the  trial,  they  would  look  at  the  case  as  a 
whole  and  from  that  it  appeared  that  the  appellant  was  guilty,  hence  the 
conviction  ought  to  be  affirmed.  The  Lord  Chief  Justice  said:  "On  the 
point  of  miscarriage  of  justice  we  are  entitled  to  look  at  the  facts  as  a 
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whole."  The  general  attitude  of  the  Court  can  best  be  expressed  In  the 
words  of  the  Lord  Chief  Justice  in  Rex  v.  Stoddart  (1909,  2  Cr.  App.  Cas. 
217,  246):  'This  Court  sits  here  to  administer  justice  and  to  deal  with 
valid  objections  to  matters  which  may  have  led  to  miscarriage  of  justice." 
The  detailed  results,  compiled  from  the  ofScial  reports,  of  the  work 
of  the  Court  of  Criminal  Appeal  from  its  first  sitting  on  May  15,  1908,  to 
July  4,  1910,  are  as  follows:  Applications  for  leave  to  appeal  and  appeals 
from  the  order  of  a  single  judge  refusing  leave  to  appeal,  194.  Of  these 
41  were  granted,  and  153  were  dismissed.  Appals  against  conviction, 
217.  The  Court  quashed  62  convictions  and  affirmed  155.  There  were  128 
appeals  against  sentence.  Sixty-one  sentences  were  reduced,  1  was  in- 
creased, 5  were  quashed  and  61  were  affirmed.  There  were  19  petitions 
to  call  further  evidence,  of  which  8  were  granted  and  11  refused.  In  one 
case  the  Court  adjudged  the  applicant  "guilty,  but  insane." 

As  a  result  of  this  study  of  the  English  criminal  pro- 
cedure the  committee  made  the  following  recommendations : 

1.  All  objections  to  the  indictment  should  be  made  before 
evidence  is  heard,  and  errors  in  matter  of  form  amended 
at  once. 

2.  The  prosecuting  attorney  and  counsel  for  the  defense 
should  before  trial  consider  and  discuss  the  qualifications 
of  the  individual  members  of  the  jury  panel  and  agree  to 
the  dismissal  of  any  one  clearly  incompetent  to  be  a  juror. 

3.  The  voir  dire  should  be  limited  to  the  asking  of  ques- 
tions strongly  tending  to  show  incompetency  or  bias  in  the 
present  trial. 

4.  All  prisoners  on  trial  upon  indictment,  who  are  unable 
to  employ  counsel,  should  be  furnished  with  legal  assistance 
throughout  the  trial,  including  the  arraignment. 

5.  The  prosecuting  attorney,  instead  of  being  a  partisan, 
should  investigate  the  case  from  a  non-partisan  standpoint, 
and  should  make  an  impartial  presentation  of  the  evidence 
to  the  jury. 

6.  The  fee  system,  wherever  it  exists,  for  the  compensa- 
tion of  prosecuting  attorneys,  should  be  abolished. 

7.  Counsel  for  the  prisoner  should  defend  him  by  endeav- 
oring to  disprove  his  guilt,  and  never  by  injecting  error  itf 
the  record. 

8.  The  trial  judge  should  not  be  a  mere  presiding  officer, 
but  should  take  an  active  and  controlling  part  in  the  trial.  He 
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should  restrict  cotmsel  in  the  asking  of  irrelevant  questions. 
He  should  promptly  overrule  and  discourage  technical  objec- 
tions. He  should  never  permit  counsel  to  intimidate  or 
improperly  to  confuse  a  witness.  He  should  sum  up  the 
evidence  to  the  jury  and  direct  them  as  to  the  law  appli- 
cable thereto. 

9.  New  trials  should  never  be  granted  for  technical  errors, 
but  only  to  prevent  miscarriage  of  justice. 

10.  Prosecutions  for  minor  offenses,  where  the  accused 
is  not  likely  to  evade  the  hearing,  should  be  begun  by  sum- 
mons, as  in  civil  cases. 

This  report  has  been  printed  in  full  in  the  Journal  of  Crim- 
inal Law  and  Criminology  and  in  the  form  of  a  supplement 
has  been  widely  distributed.  It  has  been  noticed  and  com- 
mented upon  in  most  of  the  leading  newspapers  of  the 
country,  both  lay  and  professional,  and  without  exception 
it  has  received  the  warmest  commendation  and  its  sugges- 
tions have  been  unanimously  indorsed. 

The  press  of  the  country  is  reflecting  the  public  opinion 
of  the  day  which  is  insisting  that  our  legal  procedure  be 
reformed  and  that  the  American  Nation  shall  no'  longer 
be  subject  to  the  reproach,  that  while  in  other  callings  and 
professions  and  in  other  branches  of  science  and  affairs, 
we  keep  pace  with  the  rest  of  the  world;  in  the  matter  of 
the  administration  of  our  civil  and  criminal  law — our 
legal  procedure, — ^we  are  nearly  a  century  behind  other 
civilized  nations.  That  this  public  opinion  is  already  be- 
ginning to  act  upon  the  judiciary  and  that  the  public  dis- 
satisfaction is  already  showing  results,  we  have  pointed 
out  on  another  page. 

Reform  in  legal  procedure  is  one  of  the  burning  questions 
of  the  day,  and  that  it  will  be  brought  about  before  long  no 
student  of  the  subject  can  doubt. 


VOL.  XLV.  13 


Digitized  by 


Google 


194  45  AMEBICAN  LAW  BEVIEW. 


I 


GROTIUS  AND  THE  MOVEMENT  FOR  INTER- 
NATIONAL  PEACE. 

That  Hugo  Qrotms  filled  a  very  large  space  in  the  eye 
of  his  contemporaries  is  beyond  question.  Those  of  his 
own  and  succeeding  generations  best  qualified  to  judge  are 
almost  unanimous  in  ranking  him  as  one  of  the  foremost 
characters  of  modem  history.  But  it  seems  to  be  beyond 
question  also  that  with  the  lapse  of  time,  he  has  come  to 
be  regarded  vaguely — perhaps  even  rather  vaguely  by  the 
members  of  that  profession  of  whose  glory  his  career  is  a 
part.  - 

It  is  because  he  is  worthy  of  very  definite  remembrance, 
and  never  more  so  than  in  our  day,  that  I  am  now  ventur- 
ing to  speak  briefly  of  his  career  and  of  the  effect  of  his 
work  on  the  movement  for  international  peace. 

He  was  bom  in  Holland  in  1583.  He  came  upon  the 
scene  when  armed  conflict  was  so  constant  and  universal 
as  to  seem  inevitable.  There  was  not  an  hour  in  his  life 
when  Europe  was  free  from  it.  He  was  still  young  when 
The  Thirty  Years  War  began,  and  he  witnessed  nearly  the 
entire  course  of  that  struggle,  which  ended  three  years  after 
his  death.  / 

That  war  was  so  general  and  violent  as  to  arouse  the  fear 
that  civilization  on  the  continent  might  be  withered  by  its 
touch  and  men  fall  back  into  barbarism.  But  the  decree  of 
destiny  was  otherwise.  Bancroft  says  that  **The  brightest 
lightnings  are  always  kindled  in  the  darkest  clouds,*'  and 
this  applies  to  The  Thirty  Years  War,  for  in  spite  of  the 
horrors  which  marked  its  long  duration,  its  immediate  and 
far-reaching  consequences  broadened  the  foundation  and 
strengthened  the  fabric  of  the  civilization  whose  perma- 
nence it  had  seemed  to  threaten.  There  were  at  stake  the 
ambitions  of  imperialism,  and  that  it  resulted  in  their  final 
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defeat  is  an  event  the  importance  of  which  cannot  be  exag- 
gerated. 

The  ancients  had  no  real  conception  of  a  state  system 
made  up  of  equal  nations,  the  independence  of  each 
respected  by  the  others,  each  growing  in  experience,  gain- 
ing in  knowledge,  and  improving  in  all  desirable  practices^ 
and  the  citizens  steadily  educated  by  the  performance  of 
the  duties  of  citizenship.  No  such  anti-imperialist  concep- 
tion was  i)0ssible  under  the  Boman  rule.  After  Bome  was 
broken  into  fragments,  there  was  still  for  a  time  no  such 
conception.  In  the  centuries  that  followed,  the  contest 
was,  roughly  speaking,  between  the  forces  on  the  one  hand 
which  represented  the  Boman  idea,  and  the  forces  on  the 
other  hand  which,  never  united  or  harmonious,  and  always 
more  or  less  individual  and  local,  represented  various  plans 
of  government;  at  one  time,  for  instance,  in  the  south  of 
Europe  the  plan  which  had  the  borough  for  its  main  fea- 
ture, and  at  another  time,  in  the  north  of  Europe,  the  plan 
of  feudalism. 

So  fatal  to  progress  was  the  lawless  confusion  every- 
where prevailing,  and  so  apparently  barren  the  situation  of 
any  prospect  of  relief,  except  by  restoring  the  world  em- 
pire, that  many  of  the  best  and  wisest  men  of  the  middle 
ages  longed  for  that  event.  The  De  Monarchia  of  Dante, 
who  was  among  the  best  and  wisest,  is  the  vision  of  such  an 
empire,  which  he  assumed  to  be  the  natural  and  necessary 
government  of  the  world. 

Under  the  operation  of  many  influences,  however,  a  new 
conception  took  form,  finding  at  length  expression  in  the 
system  of  states  which  as  then  existing,  was  guaranteed  by 
the  treaties  known  as  the  Peace  of  Westphalia,  which  closed 
The  Thirty  Years  War.  The  change  was  gradual.  Here 
and  there  a  community,  weary  of  the  tumult  and  clamor  and 
oppression,  successfully  asserted,  under  resolute  leader- 
ship, its  right  to  exist  as  a  nation.  The  assertion  pf  this 
right  was  nowhere  more  bitterly  combatted  than  in  Holland 
and  the  other  provinces  of  The  Netherlands  which,  led  by 
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William  of  Orange,  came  into  national  existence  as  the 
Dutch  Eepnblic  only  after  one  of  the  most  splendid  con- 
tests in  which  a  people  ever  engaged. 

It  is  not  likely  that  Grotins,  clear  sighted  and  optimistic, 
shared  the  extreme  fear  aroused  by  The  Thirty  Years  War. 
But  a  deep  sense  of  its  injustice  helped  to  imbue  him  with 
that  desire  for  more  peaceful  conditions  which  we  may 
think  of  as  his  master  passion.  And  he  was  certain  that 
the  advance  of  civilization  could  be  made  sure  and  his 
desire  realized  only  by  enforcing  the  new  conception  which 
gave  promise  of  a  system  of  states  enjoying  individually 
an  increasing  measure  of  domestic  peace  and  able  by  delih- 
erate  and  orderly  methods  to  co-operate  in  efforts  for  inter- 
national peace.  In  his  historical  works,  which  vindicated 
the  formation  of  the  Dutch  Republic,  and  more  particularly 
in  his  greatest  work — ^his  work  on  the  law  of  nations,  the 
De  Jure  Belli  et  Pacis — he  challenged  all  of  the  claims  of 
imperialism  and  every  contention  which,  as  he  believed, 
made  for  war  instead  of  for  peace,  and  thus,  though  he 
had  then  passed  away,  impressed  with  his  view  those  who 
negotiated  the  Peace  of  Westphalia. 

It  is  clear,  as  a  writer  has  said,  that  **the  independence 
of  the  state  is  the  very  postulate  of  international  law.^' 
As  the  concession  of  the  necessity  of  a  stable  system  of 
equal  and  independent  states  dates  from  the  time  of  Grot- 
ius,  so  the  modern  development  of  the  law  of  nations  dates 
from  his  time.  And  of  that  development  it  is  not  too  much 
to  say  that  he  was  the  pioneer  and  the  prophet. 


Xet  me  glance  at  the  career  of  the  man  who  is  thus  char- 
acterized by  a  volume  of  testimony,  which  in  its  later 
growth  is  marked  by  the  absence  of  almost  any  word  of 
cavil  or  dissent. 

A  few  miles  from  the  Hague  is  the  town  of  Delft.  Delft 
was  Grotius^  birthplace,  and  there  he  now  rests  within  the 
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same  church  which  contains  the  tomb  of  his  compatriot, 
William  of  Orange. 

From  his  youth  he  was  so  conspicuous  that  the  record  of 
his  life,  which  has  come  down  to  us,  is  very  complete,  and 
the  figure  which  it  presents  very  distinct.  There  even  sur- 
vive portraits  of  him  depicting,  as  the  historian  Motley 
says,  a  man  ''of  singular  personal  beauty,  tall,  brown 
haired,  straight  featured,  with  a  delicate  aquiline  nose  and 
piercing  dark  blue  eyes.'^  His  mental  endowment  was 
quite  as  striking.  There  have  been  other  minds  as  vigor- 
ous and  versatile,  but  few  more  so,  and  there  has  hardly 
been  a  mind  more  precocious.  The  story  of  his  youthful 
achievements  would  be  incredible  without  the  convincing 
evidence  which  is  supplied  from  many  sources.  Entering 
the  University  of  Leyden  at  the  age  of  eleven,  he  attracted 
the  attention  and  won  the  friendship  of  the  leading  men  of 
the  faculty,  one  of  whom  at  least  was  a  scholar  who  is  not 
yet  forgotten.  It  was  quickly  predicted  that  he  would 
rival,  if  not  excel,  that  other  remarkable  Hollander,  Eras- 
mus, the  memory  of  whose  extraordinary  gifts  and  learn- 
ing was  then  fresh.  When  he  received  his  degree  at  the 
age  of  fifteen,  his  powers  were  mature,  his  general  educa- 
tion as  ample  as  the  university  could  afford,  and  his  prep- 
aration complete  for  the  profession  which  he  had  selected. 
In  making  that  selection  he  followed  the  example  of  his 
father  and  grandfather,  both  of  whom  were  lawyers. 

Confident  and  eager,  his  hands  filled  with  early  laurels, 
but  stretched  out  for  those  more  to  be  desired,  he  at  once 
went  to  the  front.  He  tried  his  first  case  in  1599,  and  at 
the  age  of  seventeen  he  was  in  full  practice  before  the 
courts  of  The  Hague. 

Meanwhile,  just  after  his  graduation  he  had  accompanied 
the  leading  statesman  of  his  country,  John  of  Barneveld, 
Advocate  of  Holland,  on  a  diplomatic  mission  to  Paris. 
There,  while  in  his  sixteenth  year,  he  was  welcomed  to  the 
brilliant  circle  of  which  Heniy  the  Fourth,  gathering  about 
him  the  most  gifted  intellects  of  France,  was  the  chief.    It 
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was  then  that  he  received  from  the  University  of  Orleans 
the  honorary  degree  of  Doctor  of  Laws. 

As  a  boy,  a  university  student,  and  a  yotmg  lawyer  his 
scholarly  tastes  and  his  talent  for  research  and  literature 
were  displayed  in  a  variety  of  original  productions  and 
translations.  The  critics  comment  upon  the  extent  of  his 
knowledge,  which  was  that  of  an  expert  in  many  subjects, 
including  astronomy  and  mathematics,  upon  the  strength 
of  his  reasoning  and  upon  the  elegance  and  animation  of 
his  style  which  adorned  whatever  he  wrote.  Among  his 
youthful  writings  was  a  history  of  the  struggle  of  the 
Provinces  with  Spain.  The  States  General  of  the  Repub- 
lic chose  him  over  many  others  for  this  task  when  he  was 
only  twenty  and  not  offering  for  the  appointment. 

In  the  light  of  this  recital  we  do  not  wonder,  that  at  an 
age,  when  most  men  are  barely  standing  on  the  threshold 
of  the  serious  business  of  life,  Grotius  was  spoken  of  as 
the  *' miracle  of  Holland'^  and  the  ** pride  of  Europe. ^^ 

His  reputation  as  a  lawyer  grew  rapidly  and  he  was  still 
very  young  when  he  was  elevated  to  an  office  which,  discard- 
ing its  local  name,  we  may  think  of  as  that  of  Attorney 
General  of  Holland  and  Zealand.  Already  he  had  been 
engaged  in  great  cases.  One  of  these  was  of  vital  interest 
not  only  to  his  client,  but  to  more  than  one  nation  and 
started  currents  of  thought  and  action  perhaps  unexampled 
in  the  annals  of  litigation.  His  client  was  the  Dutch  East 
India  Company  which,  in  its  commercial  ventures,  was 
forcibly  opposed  by  the  Portugese  government  by  virtue 
of  its  prescriptive  claim  of  dominion  over  the  eastern 
seas.  One  of  the  vessels  of  the  Company,  using  force 
against  force,  had  captured  a  rich  Portugese  galleon  in  an 
encounter  in  the  Straits  of  Malacca.  It  was  contended  in 
Holland  in  behalf  of  the  Portugese^  that  the  Company  could 
not  lawfully  make  such  a  capture,  and  the  broad  question 
was  raised  of  the  right  of  all  to  navigate  and  fish  in  the 
open  seas  without  being  limited  or  restricted  by  such  claims 
as  that  of  Portugal,    The  brief,  so  to  speak,  of  Grotius  on 
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this  question  was  prepared  in  1604,  when,  as  we  would  say, 
he  had  just  attained  his  majority.  The  brief  was  not  pub- 
lished and  the  manuscript  was  not  discovered  untU  1868, 
when  it  was  found  that  one  of  the  chapters  of  the  brief  was 
identical  with  the  work  entitled  Mare  Liberum  which  was 
published  by  Grotius  in  1608.  The  Mare  Liberum  was 
afterwards  answered  by  the  work  entitled  Mare  Clausum, 
the  author  of  which  was  none  other  than  the  famous  lawyer 
John  Selden,  of  the  Inner  Temple,  London.  The  English 
were  making,  in  respect  to  the  northern  seas,  a  claim  sim- 
ilar to  that  of  the  Portugese  with  respect  to  the  eastern 
seas,  and  Grotius'  argument  applied  as  well  to  the  one 
claim  as  the  other.  The  proposition  for  which  he  stood 
was  that  the  ocean  is  free  to  mankind  for  the  purposes 
mentioned.  This  proposition  is  now  conceded  as  a  prin- 
ciple of  international  law,  but  it  had  not  yet  been  conceded 
by  England  when  prior  to  the  war  of  1812  the  British  gov- 
ernment exercised  the  right  of  searching  vessels  on  the 
high  seas.  The  proposition  was,  however,  successfully  urged 
by  Great  Britain  in  the  Behring  Sea  arbitration  of  1893 
against  the  claim  of  the  United  States  in  respect  to  the 
Alaskan  waters.  Thus  his  employment  as  counsel  led  Gro- 
tius to  a  careful  study  of  maritime  law  which  resulted  in 
his  argument  in  favor  of  a  principle  which  was  then  con- 
sidered novel  and  which,  reluctantly  accepted  by  great 
nations,  is  at  last  in  our  time  approved  by  all. 

A  master  of  maritime  law  and  a  leader  in  that  branch  of 
his  profession,  it  is  not  a  mere  fancy  to  suppose  that  Gro- 
tius was  the  adviser  of  the  merchants  and  mariners  of  hist 
country,  whose  memory  lingers  in  the  early  history  of 
America.  They  were  the  men  who,  seeking  chances  for  col- 
onization and  commerce,  made  the  flag  of  The  Netherlands 
as  well  known  along  our  Atlantic  seaboard  as  that  of  Eng- 
land, and  not  at  New  Amsterdam  alone,  for  the  ships  which 
they  owned  and  manned  were  a  familiar  sight  as  far  south 
as  the  harbor  at  Jamestown,  where  the  right  of  the  Dutch 
to  trade  freely  was  secured  by  a  statute  of  our  colony.  It 
was  not  in  such  a  ship,  however,  but,  as  if  the  event  must 
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have  an  ominous  circumstance,  in  a  war  vessel  flying  the 
same  flag,  that  the  first  negroes  were  brought  by  his  coun- 
trymen to  Virginia. 

In  the  flush  of  his  labors  and  successes  at  the  bar,  the 
public  demand  for  his  services  began  to  draw  Grotius  away 
from  his  profession.  He  was  sent  by  his  government  on  a 
mission  to  England  that  had  reference  to  the  same  question 
which  was  the  subject  of  the  Mare  Liberum.  So  the  lawyer 
and  author  entered  the  field  of  diplomacy.  As  in  his  youth 
he  had  impressed  Frenchmen,  so  now,  according  to  infor- 
mation which  can  be  regarded  as  accurate,  for  letters 
remain  from  distinguished  men  with  whom  he  came  in  con- 
tact, he  stirred  the  admiration  of  Englishmen.  This  is  sig- 
nificant evidence  of  his  unusual  personality,  for  his  visit 
fell  in  that  period  when  the  English  intellect  was  in  its  full 
flower — the  period  which  would  be  always  memorable  had 
it  produced  only  Shakespeare,  Bacon  and  Ealeigh. 

While  still  a  busy  lawyer  he  was  chosen  to  sit  as  a  repre- 
sentative in  the  Assembly  of  the  States  of  Holland,  and 
afterwards  as  a  representative  in  the  Assembly  of  the 
States  General  of  The  Netherlands.  Entering  the  field  of 
statesmanship  he  took  his  place  as  one  of  the  leaders  of  the 
Dutch  Eepublic,  beside  his  patron  and  friend,  Barneveld. 

At  thirty-five  he  was  eminent  as  author,  lawyer,  diplomat 
and  statesman.  His  private  life  was  stainless,  his  genius 
had  brought  renown  to  his  country,  and  he  had  proved  him- 
self an  efficient  servant  of  Holland  and  the  Eepublic.  And 
yet  it  was  then  that  his  good  fortune  having  reached  its 
height,  the  ebbing  of  the  tide  set  in.  It  was  a  time  of  theo- 
logical controversy,  and  into  that  field  also  Grotius  entered 
under  the  mandate  which  seemed  to  impose  itself  upon 
every  one  of  prominence.  The  issue  in  Holland  was  be- 
tween the  followers  of  Calvin  and  the  followers  of  Armin- 
ius.  The  debate  was  carried  on  by  those  who  reasoned 
interminably, 

"Of  providence,  fore-knowledge,  "will  and  fate. 
Fixed  fate,  free  will,  fore-knowledge  absolute." 
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Grotius  was  a  friend  and  adherent  of  Arminins,  who  had 
been  a  professor  in  the  University  of  Leyden.    His  views 
he  put  forward  in  essays  which,  as  those  who  have  read 
them  tell  us,  were  marked  by  a  conciliatory  tone  then  most 
rare.    It  was  in  fact  his  tolerance — a  sort  of  sweet  reason- 
ableness that  marked  all  the  workings  of  his  mind — that 
brought  on  the  crisis  of  his  career.    With  Bemeveld  he 
was  instrumental  in  having  an  edict  enacted  forbidding 
ministers  to  handle  disputed  dogmas.    There  was  agitation. 
Popular  disturbances  took  place.    There  was  even  rioting. 
In  1618  the  authorities  of  the  Eepublic,  hostile  to  the  cause 
which  Bameveld  and  Grotius  espoused,  had  them  arrested 
and  imprisoned.    They  lay  in  prison  until  the  spring  of  the 
next  year,  when  they  were  brought  to  trial  at  The  Hague. 
The  court  was  made  up  of  twenty-six  persons  called  com- 
missioners, nominated  by  the  States  General.    The  defend- 
ants objected  to  the  authority  of  the  States  General,  claim- 
ing that  they  were  amenable  only  to  that  of  Holland.    They 
objected  to  the  jurisdiction  of  the  court,  claiming  that  it 
was  illegally  constituted  and  they  objected  to  its  integrity, 
claiming  that  among  its  members  were  those  who  were  their 
personal  enemies.    They  objected  to  the  statement  of  the 
charges,  as  we  would  say,  to  the  indictment,  a  sample  of 
the  allegations  being  that  ''they  were  public  disturbers  of 
the  tranquility  of  the  Eepublic,.^'  protesting  that  it  should 
be  more  explicit  in  order  that  they  might  be  advised  of  what 
they  were  really  accused.   All  of  their  objections  were  over- 
ruled.   They  doubtless  expected  nothing  else.    They  per- 
haps understood  that  the  result  being  predetermined,  the 
accusation  had  been  framed  in  the  most  general  language 
so  that  the  discretion  of  the  court  might  be  untrammeled. 
They  perhaps  realized  that  they  were  in  the  midst  of  one 
of  the  long  line  of  tragedies  which  ended  only  with  those 
changes  in  criminal  jurisprudence  in  later  times  which  drew 
an  impassable  line  of  separation  between  the  legislative 
and  the  judicial  functions — such  a  tragedy  as  had  for  its 
victim  the  Athenian  philosopher — such  a  tragedy  as  had 
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the  Divine  Man  for  its  central  figure.  They  defended  them- 
selves with  great  ability  and  skill,  Bameveld  being  tried 
first.  Both  were  convicted.  Grotins,  upon  being/ informed 
of  the  result,  summarized  the  prosecution  by  declaring  that 
he  had  been  tried,  convicted  and  sentenced  against  all  prin- 
ciples and  forms  of  law. 

It  was  on  the  13th  day  of  May,  1619,  that  an  officer  vis- 
ited the  cell  of  Barneveld,  who  was  confined  apart  from 
Grotius,  to  inform  him  that,  according  to  the  judgment  of 
the  court,  he  had  only  a  few  hours  to  live.  There  was  not 
then  a  more  accomplished  statesman  in  Europe  than  the 
man  summoned  to  his  death,  or  one  more  widely  known. 
In  The  Netherlands  there  was  no  man  more  capable  and 
patriotic  and  none  who  had  rendered  such  long  and  valuable 
service.  He,  next  to  William  of  Orange,  deserved  the  grat- 
itude of  the  people  of  the  Dutch  Bepublic  whose  institutions 
the  two  men  laboring  together  had  raised  and  supported 
on  the  ruins  of  Spanish  tyranny.  His  first  inquiry  of  the 
officer  was,  **Have  you  heard  whether  Grotius  is  to  dieV^ 
When  the  officer  could  not  tell  him,  Bameveld  remarked 
that  he  would  most  deeply  grieve  if  such  were  the  fact. 
^*That  great  rising  light,  Grotius,  is  still  young  ^'  he  said, 
**but  a  very  wise  and  learned  gentleman,  devoted  to  his 
fatherland  with  all  his  zeal,  heart  and  soul,  and  ready  to 
stand  up  for  her  privileges,  laws  and  rights.  As  for  me, 
I  am  an  old  and  worn-out  man.  I  have  already  done  more 
than  I  was  really  able  to  do."  In  the  early  morning,  after 
a  night,  as  serene  within  this  cell  as  under  the  stars  with- 
out, Bameveld  went  to  his  execution.  Among  his  last  mes- 
SBges  were  words  of  farewell  to  Grotius. 

Grotius'  life  was  spared.  His  sentence  was  perpetual 
imprisonment  and  the  confiscation  of  his  property. 
Removed  from  The  Hague  to  a  castle  nearby,  he  was  con- 
fined in  two  small  rooms.  For  bodily  exercise  he  spent 
a  part  of  each  day  spinning  a  top  which  his  jailer  had 
allowed  him  to  obtain.  I  again  quote  Motley,  who  describes 
his  deportment  in  prison  as  a  magnificent  moral  lesson: 
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**And  thus,*'  says  Motley,  ** nearly  two  years  wore  away. 
Spinning  his  great  top  for  exercise,  soothing  his  active  and 
prolific  brain  with  Greek  tragedy,  with  Flemish  verse,  with 
jurisprudence,  history  and  theology;  creating,  expanding, 
adorning  with  the  warmth  of  his  vivid  intellect,  moving  the 
world  and  doing  good  to  his  race  from  the  depth  of  his 
stony  sepulcher  Grotius  arose  superior  to  his  doom  and 
took  captivity  captive/*  At  the  beginning  he  was  in  soli- 
tary confinement  and  treated  with  rigor.  Soon,  however, 
the  treatment  was  more  lenient  and  his  wife  was  permitted 
to  be  with  him.  At  last  with  her  aid  he  made  a  romantic 
escape  concealed  in  a  chest  used  for  carrying  books  to  and 
from  the  castle.  He  was  transported  in  that  way  for  some 
distance  to  a  place  where  those  waiting  for  him  dressed 
him  in  the  garb  of  a  mason,  with  hod  and  trowel,  and  in 
that  disguise  he  made  his  way  southward  and  finally  to 
Paris. 

A  quarter  of  a  century  of  his  life  still  remained.  He 
spent  much  of  it  in  the  service  of  the  government  of  Sweden 
as  its  representative  at  the  French  Court.  But  before 
entering  that  service  he  published  in  1625  his  work  on  the 
law  of  nations,  which  gives  him  his  fame.  It  is  interesting 
to  know  that  this  work,  like  the  Mare  Liberum,  had  its 
origin  in  his  labors  as  counsel  for  the  Dutch  East  India 
Company  in  connection  with  the  case  already  mentioned. 
This  has  been  made  apparent  by  the  comparatively  recent 
discovery  of  his  brief  in  that  case.  The  brief,  written  when 
he  was  only  twenty-one,  simply  foreshadows  the  greater 
work  of  his  later  years. 

Always  yearning  for  his  native  land,  he  returned  to  Hol- 
land only  to  be  sent  into  banishment.  Towards  the  end, 
having  severed  his  relations  with  Sweden,  he  started  on  a 
voyage  in  the  direction  of  home.  He  was  shipwrecked  on 
the  shores  of  the  Baltic  and,  travelling  overland  in  an  open 
vehicle  in  a  heavy  storm,  reached  the  town  of  Eostock, 
weary  and  ill.    There  among  strangers  he  died  in  1645.    In 
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the  unpretentious  epitaph  which  he  left  he  described  him- 
self as  captive  and  exile. 

If  his  last  journey  was  with  the  design  of  returning  to 
Holland,  he  underestimated  the  hostility  that  still  existed 
there  against  him.  The  feeling  was  so  strong  that  it  even 
failed  to  disappear  with  his  death.  Years  afterwards, 
when  his  body  was  being  removed  to  Delft,  the  coflSn  con- 
taining it  was  stoned  in  the  streets  of  Eotterdam.  The* 
sentiment  of  pride  and  worship  with  which  Holland  now 
cherishes  him  as  her  son,  furnishes  another  example  of  that 
reversal  of  popular  judgment  of  which  the  traveller  in  the 
old  world  is  so  often  reminded.  He  sees  in  the  yard  of 
Westminster  Palace  an  imposing  statue  of  Cromwell,  hold- 
ing the  very  place  where  his  skull  fixed  upon  a  pike  once 
looked  down.  He  sees  in  the  Field  of  Flowers,  at  Rome, 
the  statue  of  Bruno,  which  was  erected  not  long  ago,  on  the 
three  hundredth  anniversary  of  his  death,  upon  the  very 
spot  where  he  was  consigned  to  the  flames.  Both  Crom- 
well and  Bruno  were  contemporaries  of  the  Hollander  who, 
having  been  derided,  is  now  acclaimed,  by  his  countrymen. 


It  is  because  of  his  greatest  work,  which  upon  its  publi- 
cation was  at  once  read  and  discussed  throughout  Europe, 
and  which  soon  contributed  to  bring  about,  if  indeed  it  did 
not  inspire,  the  Peace  of  Westphalia,  that  Grotius  is 
thought  of  as  the  pioneer  and  prophet  of  the  modem  devel- 
opment of  the  law  of  nations. 

That  law,  like  any  other  body  of  law,  is,  of  course,  the 
result  of  a  process  of  evolution.  The  process  up  to  the 
time  of  Grotius  had,  however,  served  only  to  produce  what 
an  American  publicist  has  described  as  a  chaos  of  opinion. 
Dealing  with  this  crude  and  disorderly  mass,  Grotius  wrote 
the  De  Jure  Belli  et  Pacis. 

Hallam,  in  his  careful  analysis,  says,  **The  book  may  be 
considered  as  nearly  original  in  its  general  platform  as  any 
work  in  an  advanced  stage  of  learning  can  be.    *     *     * 
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No  one  had  before  gone  to  the  foundations  of  international 
law  so  as  to  raise  a  complete  and  consistent  superstructure ; 
few  had  handled  even  separate  parts  or  laid  down  any  sat- 
isfactory rules  concerning  it.^^  It  is  an  exhaustive  com- 
pilation of  the  views  of  statesmen,  jurists  and  philosophers, 
as  well  as  everything  in  the  way  of  precedent.  But  it  is 
far  more  than  this.  The  work  is  an  attempt  to  ascertain 
the  principles  which  should  control  nations  in  their  con- 
duct towards  each  other,  and  which  the  author  considered 
should  guide  the  evolution  of  the  law  of  that  conduct. 

These  principles  he  announced  at  the  time,  as  I  have  said, 
when  the  knell  of  the  world  empire  idea  was  being  sounded. 
Their  steady  application,  as  suggested  at  the  outset,  was 
conditioned  upon  the  existence  of  a  system  of  equal  inde- 
pendent states.  And  their  application  has  become  more 
direct  and  effective  as  the  spirit  of  nationalism,  harmon- 
izing and  centralizing,  and  yet  not  centralizing  to  the  point 
of  endangering  a  reaction  in  favor  of  imperialism,  has 
strengthened  that  system.  In  the  recent  period  that  spirit 
has  been  actively  at  work.  To  illustrate,  during  the  last 
century  feeble  and  restless  communities,  under  the  lead  of 
Cavour,  were  welded  into  what  is  now  the  Italian  nation, 
and  other  communities,  under  the  lead  of  Bismarck,  were 
welded  into  what  is  now  the  German  nation,  and  a  little 
earlier  thirteen  American  communities  had  been  welded 
into  the  plural  unit  which  is  our  Eepublic.  And  we  have 
seen  our  constitution  so  modified — the  federation  so  com- 
pletely nationalized — that  no  question  can  now  be  raised 
by  any  of  our  states  which  is  incapable  of  peaceable  set- 
tlement. 

Grotius  declared  as  a  fundamental  premise  that  a  nation, 
like  an  individual,  is  able  by  reason  to  discern  what  is  just 
and,  having  done  so,  is  bound  by  a  moral  obligation  to 
refrain  from  what  is  unjust.  He  thus  found  in  the  natural 
law,  the  everlasting  existence  of  which  as  he  assumed,  is 
not  dependent  on  experience  and  is  not  affected  by  the 
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alteration  of  creeds  and  manners,  the  basis  of  international 
law. 

He  unreservedly  condemned  the  excesses  of  war  as 
unjust.  He  said,  **I  saw  in  the  whole  Christian  world  a 
license  of  fighting  at  which  even  barbarians  might  blush; 
wars  begun  on  trifling  pretexts,  or  none  at  all,  and  carried 
on  without  reverence  for  any  divine  or  human  law,  and  as 
if  a  single  declaration  of  war  warranted  any  crime.'' 

He  did  not  condemn  every  war  as  necessarily  unjust,  but 
he  took  issue  with  those  who  considered  any  war  desirable^ 
One  of  his  contemporaries  was  Machiavelli  who,  in  his 
treatise  called  The  Prince,  said,  **A  prince  is  to  have  no 
other  design,  nor  thought,  nor  study  but  war  and  the  art 
and  discipline  of  it.  For,  indeed,  that  is  the  only  business 
worthy  of  a  prince.''  This  treatise  was  published  with  the 
approval  of  the  papal  authority.  The  same  authority,  and 
the  statement  is  not  made  as  a  reproach,  but  to  indicate  the 
dominant  sentiment  of  the  times,  placed  the  ban  of  its  cen- 
sure upon  the  merciful  and  pacific  work  of  Grotius. 

He  did  not  delude  himself  by  believing  that  armed  con- 
flict Would  soon  cease,  but  he  condenmed  as  unjust  any  war 
which  is  possible  to  be  avoided,  and  he  was  convinced  of 
the  availability  in  most  instances  of  some  method  of  avoid- 
ing war. 

He  was  specific  in  pressing  upon  nations  the  duty  of  set- 
tling their  diflferences  by  conference,  by  arbitration,  or 
even  sometimes  by  lot  rather  than  by  war.  As  a  most 
competent  critic  has  said,  Grotius  planted  the  germ  of  inter- 
national arbitration,  as  we  know  it  in  modern  thought. 
Along  the  same  line  he  urged  that  conventions  be  held  in 
which  thope  nations,  not  themselves  interested  in  pending 
controversies,  might  decide  those  controversies  and  arrange 
for  the  enforcement  of  the  decisions,  so  as  to  remove  any 
ground  for  conflict  between  the  nations  immediately  inter- 
ested.   Again  he  was  forecasting  the  future. 

LooMng  over  the  interval  since  the  death  of  Grotius, 
there  is  no  difficulty  in  perceiving  how  his  views  have  gained 
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J,  and  how  extensively  the  evolution  of  the  law  of 
s  has  been  guided  by  the  principles  which  he  advo- 

knew  that  nations,  without  their  consent,  cannot  be 
ted  to  the  natural  law  which  imposes  upon  them 
obligations.  But  he  insisted  that  they  should  con- 
3  be  thus  subjected.  He  meant  that  their  positive 
Lould  express  their  moral  sense.  He  was  adversely 
sed  for  theorizing  and  dreaming  about  what  the  law 
ions  should  be  and,  as  some  believed,  never  would 
:her  than  announcing  what  it  was.  But  as  I  under- 
the  validity  of  his  premise  has  for  a  long  time  been 
nested.    Unless  I  misapprehend,  it  has  from  the  f oun- 

of  our  government  been  approved  in  this  country, 
ns  to  pervade  the  utterances  of  our  courts.  As  far 
s  1781  the  Federal  Court  of  Appeals,  at  Philadelphia^ 
1  an  admiralty  case,  **As  the  state  of  nature  was  a 
)f  peace,  and  not  a  state  of  war,  the  natural  state  of 
s  is  a  state  of  peace  and  society,  and  hence  it  is  a 
I  of  the  law  of  nations,  founded  on  every  principle  of 
I,  justice  and  morality,  that  one  nation  ought  not  to 

injury  to  another.  As  the  natural  state  (that  of 
s)  is  a  state  of  peace  and  benevolence,  nations  are 
[y  bound  to  preserve  it.''  In  another  admiralty  case^ 
Justice  Marshall,  speaking  for  the  Supreme  Court, 
Dced  the  slave  ttade  as  contrary  to  the  law  of  nature 
3  a  practice  which  should  be  forbidden  by  the  law  of 
LS.  In  passing,  it  is  of  interest  to  observe  that  in  the 
case  Marshall  said,  **No  principle  of  general  law  is 
universally  acknowledged  than  the  perfect  equality 
tions,''  thus  stating  the  doctrine  which  was  slowly 
ring  strength  in  Gro tins'  time,  but  which  might  have 
3eared  had  The  Thirty  Years  War  resulted  differ- 

he  interval  since  the  death  of  Grotius,  war  has  become 

less    frequent,    and    it    has    become    undesirable 

in     the    view     of    those     whose     occupation     it 
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has  been.  I  suppose,  for  example,  that  armed  conflict  has 
never  been  more  deeply  deplored  than  by  the  great  soldiers 
of  this  Commonwealth  who  sleep  at  Mount  Vernon  and 
Lexington.  About  this  time  last  summer,  at  Waterloo,  I 
heard  an  intelligent  foreigner,  who  was  rehearsing  the  story 
of  that  most  noted  of  battlefields,  declare  with  emphasis 
that  if  the  Virginian  had  lived  in  a  military  country  and 
in  a  military  age,  our  Stonewall  Jackson  would  have  shown 
himself  the  greatest  commander  of  history.  And  I  reflected 
that  no  one  would  have  been  more  thankful  than  Jackson 
that  such  was  not  his  fate. 

In  the  interval  with  which  we  are  dealing  the  excesses  of 
war,  such  as  the  execution  of  captives,  the  refusal  of  terms 
of  capitulation  to  towns,  and  the  wanton  devastation  of  an 
enemy's  country,  have  met  with  steadily  increasing  repro- 
bation. The  war  between  Eussia  and  Japan  showed  the 
willingness  and  ability  of  armies,  albeit  not  of  the  most 
highly  civilized  nations,  to  abstain  from  adding  by  unnec- 
essary violence  to  those  horrors  of  war  which  are  inev- 
itable. 

In  the  interval  many  wars  have  been  prevented  by  arbi- 
tration under  general  treaties,  or  by  arbitration  under  spe- 
cial treaties.  An  instance  of  the  latter  class  is  the  pro- 
ceeding to  which  our  government  was  a  party  which 
resulted  in  the  Alabama  award,  and  which  is  a  shining 
example  of  the  possibilities  of  arbitration. 

The  interval  has  been  marked  by  almost  numberless  con- 
ventions, under  various  names.  The  most  important 
among  these  for  more  than  two  hundred  years  was  the 
Congress  of  Vienna,  held  at  the  close  of  the  wars  of  Napo- 
leon, in  which  the  recognition  of  the  need  of  a  balance  of 
power  among  the  nations,  which  was  expressed  in  the  Peace 
of  Westphalia,  was  supplemented  by  the  formal  recognition 
of  the  need  of  mutual  concessions  by  each  nation  in  order 
to  that  concert  of  action  which  is  a  condition  of  the  safety 
and  welfare  of  all.  Some  of  the  conventions  have,  unlike 
the  one  just  mentioned,  dealt  with  a  single  subject.      The 
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-convention  held  at  Geneva  in  1864  was  of  the  latter  class. 
It  is  because  of  the  measures  adopted  at  that  convention, 
which  have  met  with  such  generaj  and  unqualified  commen- 
dation, that  even  when  war  is  flagrant  and  in  the  shock  of 
battle,  the  Eed  Cross  is  a  sign  that  the  brotherhood  of  man 
is  still  a  living  force. 

The  course  of  the  evolution  of  the  law  of  nations,  still 
guided  by  the  principles  of  Grotius,  became  regular  and 
rapid  when  in  1899  the  First  Peace  Conference  was  held, 
and  even  more  so  when  the  Second  Peace  Conference  was 
held  in  1907,  in  which  all  the  nations  by  their  representa- 
tives participated.  These  conferences  were  not  brought 
about  as  were  all  former  congresses  by  the  necessity  of 
grappling  with  problem's  consequent  on  wars  which  had  just 
occurred  or  were  still  in  progress.  To  repair  the  ruin 
and  havoc  wrought  by  war  was  the  chief  purpose  of  those 
congresses.  The  purpose  of  the  conferences  to  which  I  am 
now  referring,  was  to  guard  against  the  recurrence  of 
armed  conflict  and  minimize  the  enormous  evils  directly  and 
indirectly  incident  thereto. 

Not  until  the  Peace  Conferences,  of  which  beyond  perad- 
venture  there  will  be  others  in  fairly  quick  succession, — 
not  until  thus  a  method  was  devised  of  enabling  the  nations 
to  come  together  for  complete  concert  of  action  relative  to 
every  subject, — did  the  evolution  of  the  law  of  nations 
acquire  a  very  close  resemblance  to  that  of  municipal  law. 
It  is  easy,  however,  to  see  how  striking  the  resemblance  has 
now  become. 

As  a  state  has  its  law-making  body  enacting  statutes,  so 
now  the  nations  have  a  vehicle  for  the  expression  of  their 
international  will  which,  bearing  in  mind  the  many  differ- 
ences that  exist,  may  not  unfittingly  be  called  the  parlia- 
ment of  nations. 

Writers  have  disagreed  as  to  the  origin  of  the  law  of 
nations,  its  elements  and  sanctions.  Lord  Salisbury  said 
with  sarcasm  that  it  is  what  this  or  that  writer  thinks.  The 
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courts  have  often  found  it  rather  nebulous.  As  described 
by  the  Supreme  Court  in  the  case  decided  just  after  the 
Bevolution,  in  which  the  Virginia  act  to  sequester  the  prop- 
erty of  British  subjects  was  construed,  it  corresponded  for 
lack  of  definiteness  with  the  law  of  England  as  the  latter 
was,  say,  in  the  fourteenth  century,  at  the  time  when  usage 
was  slowly  hardening  into  custom,  and  when  there  was 
little  legislation,  as  witness  the  fact  that  the  Parliament  of 
Yarmouth  passed  but  a  single  statute.  But  the  work  of  the 
conferences  marks  the  advent  of  a  new  era.  As  the  law  of 
England  became  more  certain  and  precise,  as  the  municipal 
law  of  every  modern  state  has  tended  towards  certainty 
and  precision  and  towards  codification  in  some  form  or 
other,  complete  or  partial,  so  that  positive  tendency  is  now 
manifesting  itself  in  the  growth  of  the  law  of  nations. 

Furthermore,  as  a  state  provides  tribunals  to  which  dis- 
putes may  or  must  be  submitted  for  settlement,  in  order 
that  civil  strife  and  strife  between  individuals  may  be 
averted,  so  now  the  nations  in  their  conferences  are  legis- 
lating similar  tribunals  into  existence.  Already  they  have 
in  operation  a  Permanent  Court  of  Arbitration,  before 
which  at  this  very  time  is  being  heard  a  controversy  be- 
tween Great  Britain  and  the  United  States  of  very  long 
standing.  In  this  case  there  is  at  issue  the  interpretation 
of  the  provisions  of  the  Treaty  of  1818  which  concern  the 
rights  of  our  fisherman  on  the  coast  of  Newfoundland,  and 
perhaps  incidentally  the  question  whether  Hudson  Bay  is 
a  closed  or  open  sea.  The  matters  which  are  to  be  peace- 
fully disposed  of  in  this  case  are  more  complicated  and 
serious  than  those  which  have  caused  any  of  our  foreign 
wars.  It  is  proposed  to  bring  into  operation  also  a  Court 
of  Arbital  Justice  composed  of  judges  not  selected  by  the 
parties  to  a  particular  case,  but  impartially  chosen  in 
advance,  and  within  the  last  few  weeks  our  Secretary  of 
State  has  made  an  announcement,  not  oflScially  but  very 
confidently,  to  the  eflFect  that  this  is  expected  to  be  accom- 
plished without  waiting  for  another  conference  to  perifect 
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an  which  was  left  incomplete  in  1907.  When  this  is 
there  will  be  an  international  tribunal  open  and  con- 
it  of  access,  to  which  the  nations  can  carry  their  dis- 
for  determination  just  as  their  disputes  are  carried 
states  of  our  Union  to  the  Supreme  Court  for  settle- 
It  is  not  improbable  that  the  spectacle  of  nations 
ring  before  the  bar  of  the  proposed  court  and  sub- 
g  to  its  final  jurisdiction,  will  at  no  distant  date,  as 
s  reckoned  in  the  life  of  communities,  be  so  frequent 
jxcite  less  wonder  and  comment  than  has  been  caused 
)rld  over  by  the  spectacle  of  American  states  resort- 
the  same  way  to  a  court  of  their  own  creation. 
3  for  the  nations  to  determine  hereafter  what  ques- 
they  shall  be  compelled  to  submit  to  the  tribunals 
they  are  organizing.  They  have  already  committed 
elves,  with  reservations,  to  the  principle  of  compul- 
Bubmission.  In  future  conferences  it  will  be  con- 
l  that  but  one  question,  namely,  the  question  of  inde- 
Qce,  can  fairly  and  logically  be  reserved.  The  skep- 
lio  doubt  that  this  will  be  the  final  conclusion,  and  who 
that  the  nations  will  then  protect  the  authority  of 
tribunals  by  making  adequate  provision  for  the  en- 
aent  of  the  judgments  they  may  render,  ignore  a 
hich  is  paramount,  and  which  only  need  be  suggested : 
the  modem  state  the  development  of  municipal  law, 
ordance  with  enlightened  principles,  is  controlled  by 
lal  public  opinion,  so,  in  the  modern  period,  the  devel- 
it  of  the  law  of  nations,  in  accordance  with  the  prin- 
which  have  been  stated,  has  been  and  is  being  con- 
i,  less  and  less  by  arbitrary  rulers  and  cabinets  and 
oradic  and  isolated  forces,  and  constantly  more  by 
we  may  call  international  public  opinion.  Jeremy 
am,  who  was  once,  like  Grotius,  considered  a  dreamer, 
[lose  opinions  have  most  materially  aflFected  the  juris- 
nce  of  England  and  America,  outlined  a  plan  for  such 
rt  of  justice  as  is  now  proposed.  He  was  convinced 
ith  such  a  court  in  existence,  the  influence  of  the  press 
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would  be  sufl5cieiit  to  prevent  a  refusal  to  invoke  its  juris- 
diction and  sufficient  to  insure  the  execution  of  its  orders. 
International  public  opinion,  only  one  of  whose  many  voices 
is  the  press,  which  is  vastly  more  influential  than  when  Ben- 
tham  wrote,  was  never  so  concentrated  and  relentless  as 
now,  and  was  never  exerting  itself  so  persitently  in  behalf 
of  the  cause  of  peace.  Except  for  this  opinion  which  pro- 
ceeds from  the  aroused  and  active  intellect  and  conscience 
of  the  world,  the  call  for  the  First  Peace  Conference  would 
not  have  been  issued  in  1898  by  the  Russian  government, 
and  the  Emperor's  rescript,  which  conveyed  the  invitation 
to  the  nations,  would  not  have  contained  such  an  unreserved 
discussion  of  the  dangers  and  burdens  of  armed  peace  and 
such  a  powerful  appeal  for  the  limitation  and  reduction 
of  the  armies  and  navies  which  the  nations  are  maintaining, 
It  was  this  opinion  which  the  nations  obeyed  when  they 
considered  in  their  conference  the  question  of  limiting  their 
armaments,  and  under  the  stress  of  this  opinion,  the  danger 
of  war  being  minimized  by  the  successful  operation  of  the 
tribunals  designed  for  the  peaceful  disposition  of  all  con- 
troversies, they  will  at  length  provide  for  the  reduction  and 
gradual  elimination  of  their  military  establishments,  which 
have  been  called  a  satire  on  civilization. 


The  two  conferences  which  have  been  alluded  to  were 
held  at  The  Hague.  There  also  will  be  held  those  which 
are  to  follow.  The  nations  have  selected  that  historic  city 
as  the  seat  of  their  parliament  and  their  courts.  In  open- 
ing the  first  conference  its  President  remarked,  **It  is  here, 
as  one  may  say,  that  the  cradle  of  the  science  of  interna- 
tional law  has  stood."  The  scholar  and  diplomat, 
Andrew  D.  White,  who  headed  the  delegation  from  the 
United  States,  wrote  in  the  delightful  diary  which  he  kept 
during  the  sessions  of  that  conference,  ''More  than  ever  it 
is  clear  to  me  that  of  all  books  ever  written — not  claiming 
divine  inspiration — the  great  book  of  Grotius,  'War  and 
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ice/  has  been  of  most  benefit  to  mankind.  Our  work 
e  at  the  end  of  the  nineteenth  century  is  the  direct  result 
his  at  the  beginning  of  the  seventeenth  century.''  On 
national  holiday  in  1899,  the  American  delegates,  car- 
ag  out  the  instructions  of  our  government,  laid  upon  the 
lb  at  Delft,  a  spot  which  should  be  a  Mecca  for  the  lovers 
iberty  and  peace  regulated  by  law,  a  wreath  made  of  the 
cious  metals  and  inscribed, 

"To  the  Memory  of  Hugo  Grotius 
In  Reverence  and  Gratitude 
Prom  the  United  States  of  America.'* 

rhaps  there  were  some  in  the  company,  then  gathered 
re,  who  remembered  the  words  of  the  pioneer  and 
»phet  himself,  which  should  stimulate  the  courage  and 
>e  of  all  who  are  laboring  for  the  triumph  of  the  prin- 
les  which  he  advocated:  **If  the  trees  we  plant  do  not 
ide  us,  they  will  at  least  serve  for  our  descendants." 
AJBFAX,  Va.  ^-  Walton  Moobb. 
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THE  VIOLATION  OF  LAWS  LIMITING  SPEED  AS 
NEGLIGENCE. 

I. 
Whether  the  violation  of  a  statute  or  an  ordinance  limit- 
ing the  speed  of  vehicles  and  providing  a  penalty  for  the 
violation  thereof  is  negligence  or  not,  is  a  question  that 
has  been  presented  to  the  courts  in  many  of  our  States 
and  has  been  answered  by  them  in  various  ways,  some  of 
them  diametrically  opposed  to  others.  A  number  of  courts 
have  held  that  violation  of  a  statute  or  ordinance  is  neg- 
ligence per  se,^  and  a  number  have  held  that  it  is  evidence 
to  be  considered  by  the  jury,  from  which,  together  with  the 
other  facts  and  circumstances  in  the  case,  they  may  find 
negligence.^  Between  these  two  rules  are  a  few  cases  hold- 
ing that  such  violation  is  prima  facie  negligence,  i.  e.,  if  the 
violation  is  unexplained  or  unexcused  the  jury  may  or 
must  find  that  negligence  exists.^  This  latter  rule  appears 
in  only  a  few  isolated  cases,  and  no  court  seems  to  have 
adopted  it  as  a  general  principle  of  law,  though  there  is 
a  tendency  towards  it  on  the  part  of  some  courts,*  as  on 
first  sight  it  appears  to  be  a  compromise  between  the 
two  leading  rules  which  are  hopelessly  in  conflict,  and  yet 
it  is  but  a  slight  modification  or  variation  of  the  first  rule, 
permitting  negligence  to  be  predicated  upon  mere  violation 
of  the  statute  or  ordinance  without  considering  any  other 
facts.  Whether  the  jury  are  told  they  may  find  negligence 
from  the  mere  violation,  or  whether  they  are  told  that  they 
must  so  find,  and  whether  under  the  first  rule  or  the  third 
^one,  is  immaterial  so  far  as  our  present  purpose  (which  is 

--^Jackson  v.  R.  Co.,  157  Mo.  621;  « Riley   v.   Salt  Lake   R.   Co.,   10 

Correll  v.  R.  Co.,  38  Iowa,  120.  Utah,    428. 

^McGrath  v.  R.  Co.,  63  N.  Y.  522;  *  Colorado  Midland  R.  Co.  v.  Rob- 
Southern  R.  Co.  V.  Stockton,  106  Va.  bins,  30  Colo.  449;  Augusta,  etc.,  R. 
693;  Meek  y.  Penn.  Co.,  38  Ohio  St.  Co.  v.  McElmurry,  24  Ga.  75. 
£32. 
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to  discover  whether  the  mere  violation  is  negligence  or  not) 
is  concerned.  For  if  the  violation  is  all  that  the  jury  need 
take  into  consideration  in  determining  whether  the  offender 
has  been  gnilty  of  negligence  or  not,  it  follows  that  negli- 
gence can  be  based  on  such  violation  alone,  even  when,  as 
under  the  third  rule,  the  jury  are  told  they  may  consider 
other  facts  as  excusing  or  explaining  the  violation,  be- 
cause it  is  apparent  that  the  violation  alone  is  regarded  as 
negligence,  as  it  may  be  found  so  by  the  jury  if  no  excuse 
or  explanation  is  offered.'  The  excuse  or  explanation 
merely  rebuts  the  prima  facie  case  that  the  violation  is 
negligence,  but  does  not  prevent  that  prima  facie  case  from 
<>oxning  into  existence. 

While  the  general  rules  just  laid  down  are  easily  ex- 
tracted from  the  mass  of  opinions,  yet  those  opinions  are 
so  conflicting  in  their  reasoning  that  many  of  them  are 
practically  irreconcilable,  even  those  adopting  the  same 
general  rule.  One  great  difficulty  in  reaching  a  satisfac- 
tory determination  of  this  question  is,  that  the  violation 
of  the  law  has  seldom  been  the  only  fact  on  which  the  ac- 
tion is  based,  in  consequence  whereof,  the  ratio  decidendi  is 
often  obscure.  Another  is,  th§.t  almost  all  courts  regard 
violation  of  an  ordinance  and  violation  of  a  statute  regu- 
lating speed  as  producing  the  same  effects,®  without  making 
any  distinction  in  these  cases  between  the  two  kinds  of 
laws,  a  difference  which  they  expressly  recognize  else- 
.where,^  laying  down  as  a  general  rule  that  *' violation  of  a 
statute  or  an  ordinance  is  negligence,**  or  some  evidence  of 
negligence,  as  the  case  may  be,*  or,  where  violation  of  an 
ordinance  is  in  question,  the  court  will  base  its  decision  on 
a  precedent  where  violation  of  a  statute  was  the  point  de- 
cided.®  It  cannot  be  predicted  what  these  courts  would  de- 
cide if  the  question  whether  or  not  any  difference  between 

■  Colorado  Midland  R.  Co.  v.  Rob-  '  Bott  v.  Pratt,  33  Minn.  323.  C/. 
l)ins,  supra.         •  State  v.  Lee,  29  Minn.  445 

•  Jackson  v.  R.  Co.,  supra;  Correll  ■  Jackson  v.  R.  Co.,  supra;  South- 
T.  R.  Co.,  supra,  ern  R.  Co.  v.  Stockdon,  106  Va.  693. 

•Correll  v.  R.  Co.,  supra. 
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violation  of  the  two  kinds  of  laws  exists  were  directly  pre- 
sented to  them.  The  whole  subject  is  in  a  chaotic  state,  and 
it  is  apprehended  that  a  failure  to  sift  this  problem  to  the 
bottom  is  responsible  for  its  present  unsettled  condition. 

There  is  prevalent,  too,  a  vague  idea  in  regard  to  the 
question  that  consciously  or  unconsciously  leads  many 
courts  and  lawyers  to  take  a  view  of  the  subject  that  stifles 
further  inquiry.  The  following  quotation  illustrative  of 
that  view  is  from  Thompson's  work  on  Negligence,  and  in- 
cludes almost  every  fallacy  by  which  courts  have  been  mis- 
led. It  discourses  vaguely  and  intemperately,  and  wanders 
into  the  field  of  constitutional  and  political  law ;  it  confuses 
ordinance  and  statute,  and  by  a  petitio  principii  assumes 
the  true  point  in  issue,  which  is,  whether  the  legislative 
power  has  declared  that  violation  of  its  speed  laws  shall 
be  negligence. 

"It  Ib  to  be  regretted  that  two  or  three  authoritative  courts  have  fallen 
into  the  aberration  of  holding  that  the  violation  of  a  statute,  or  a  municipat 
ordinance,  enacted  for  the  public  safety,  does  not  establish  negligence 
per  86,  but  is  merely  what  the  books  term,  'evidence  of  negligence* — that  Is, 
to  say,  competent,  but  not  conclusive  evidence  to  be  submitted  to  the  jury 
on  the  question  of  negligence  or  no  negligence.  It  seems  to  have  escaped 
the  attention  of  the  Judges  who  have  laid  down  this  rule,  that  It  has  tbe 
effect  of  clothing  common  Juries  with  the  Dispensing  Power — the  power 
to  set  aside  acts  of  the  legislature — a  power  exercised  by  the  early  kings 
of  England,  though  its  exercise  was  odious  to  our  ancestors,  so  much  so 
that  the  exercise  of  it  disappeared  with  the  Tudors.  It  was  revived  in 
this  country  by  mere  Judicial  assumption,  when  the  Judges,  without  any 
express  constitutional  warrant  for  so  doing,  laid  hold  of  the  power  to  set 
aside  acts  of  legislation  deemed  by  tnem  to  be  opposed  to  the  constitution. 
American  public  opinion  has  acquiesced  in  that  assumption  of  judicial 
power;  but  the  conception  of  submitting  the  question  whether  an  act  of 
the  legislature  shall  or  shall  not  be  enforced,  to  the  caprice  of  a  common 
Jury,  is  such  a  revival  of  the  Dispensing  Power  as  was  never  dreamed 
of  by  our  ancestors,  and  such  as  sinks  acts  of  the  legislature  below  the 
grade  of  by-laws  of  corporations;  for,  although  the  latter  can  be  set  aside 
and  disregarded  in  Judicial  administration  when  deemed  unreasonable,  yet 
it  is  always  for  the  Judge,  and  never  for  the  Jury,  to  decide  whether  or 
not  they  are  reasonable."" 

The  class  of  laws  now  under  examination  are  those  which 
merely  provide  a  penalty  in  case  of  violation  and  do  not 
expressly  grant  a  right  of  action  to  a  person  injured  there- 
by, nor  state  that  violation  shall  be  considered  negligence. 

"  1  Thomp.  Neg.,  2  ed.  Sec.  11. 
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If  either  of  these  conditions  existed  there  would  be  some 
justification  for  Thompson's  diatribe.  There  are  statutes, 
such  as  the  Illinois  statutes,  authorizing  ordinances  regu- 
lating the  speed  of  railway  trains,  and  providing  that  when 
any  railroad  corporation  shall  violate  the  ordinance,  it 
shall  be  liable  to  the  party  aggrieved  for  all  damages.^ ^ 
Here  the  legislature  has  declared  the  law;  it  has  made 
actionable  what  was  before  not  actionable,  and  it  would  be 
**mere  judicial  assumption",  such  as  Thompson  condemns, 
if  the  courts  held  that  in  spite  of  the  express  provision  of 
the  statute  no  action  could  be  maintained.  But  on  the  other 
hand  where  no  such  provision  exists  it  is  **mere  judicial 
assumption"  to  construe  the  law  as  if  it  were  there,  and  it 
is  this  latter  class  of  cases  that  is  under  discussion. 

The  general  canons  of  construction  of  such  laws  are  as 
follows :  A  statute  or  ordinance  providing  a  penalty  for  the 
violation  thereof  is  a  penal  statute^^  and  cannot  be  extended 
by  implication  or  construction.^*  Where  a  penalty  is  affixed 
by  a  statute  to  an  act  or  omission  such  penalty  is  the  only 
penalty  or  loss  incurred  by  the  guilty  party. ^*  A  law  pro- 
viding a  penalty  for  violation  of  a  speed  limit  creates  a 
liability  where  otherwise  none  would  exist,  as  the  common 
law  recognized  no  such  limit,  but  required  that  under  all 
circumstances  the  driver  should  exercise  reasonable  care,^*^ 
and  where  a  statute  creates  a  new  liability  it  will  be  strictly 
construed.^**  There  is  no  question  of  any  right  of  property 
being  vested  by  the  statute,  but  the  doing  of  some  act  is 
prohibited  under  a  penalty,  and  in  such  case  the  party  vio- 
lating the  statute  is  liable  for  the  penalty  only.^''  There- 
fore there  seems  no  justification  for  holding  that  violation 
of  a  statute  or  ordinance  constitutes  negligence. 

"Chicago  Sec  R.  Co.  v.  Crose,  214  R.  6  Ch.  Div.  556;  Nottage  v.  Saw- 
Ill.  602.  mill  Phoenix.  133  Fed.  979. 

"State  V.  R.  Co.,  133  Wis.  478.  "Norfolk  Ac  R.  Co.  v.  Ferguson, 

»2   Lewis'   Suth.   Stat   Cons.,   2  79  Va.  241;   but  c/.  Massoth  v.  D. 

ed.  Sec.  521;  Van  Buren  v.  Wylie,  A  H.  C.Co.,  64  N.  Y.  524. 

56  Mich.  501.  "McFerren    v.    Umatilla   Co.,    27 

**In  re  International,  etc.  Co.  L.  Ore.  311. 

"  Sedgwick  Cons.   Stat.   A  Cons.  Law,   p.    76. 
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There  is  another  phase  of  this  question  which  sustains 
this  conclusion.  If  violation  of  a  law  alone  can  be  the  basis 
for  the  finding  of  negligence  it  follows  that  an  action  for 
negligence  can  be  brought  on  such  violation,  and  that  it 
will  not  be  necessary  to  state  any  other  facts  constituting 
negligence  except  the  mere  violation.  In  other  words,  the 
statute  or  ordinance  would  create  by  implication  a  right 
of  action  which  did  not  exist  before,  but  this  is  to  give  to 
statutes  and  ordinances  generally  an  effect  that  is  univer- 
sally condemned.^^  The  general  rule  is,  that  no  penal  stat- 
ute gives  rise  to  a  new  cause  of  civil  action^'  unless  it  is  ex- 
pressly stated  therein;  and  the  rule  is  universal  at  the 
common  law  that  no  conceivable  rate  of  speed  is  evidence 
of  negligence,^®  much  less  negligence  per  se.  Where  a  right 
of  property  is  vested  by  virtue  of  the  statute  it  may  be  vin- 
dicated by  the  common  law,^^  unless  the  statute  confines 
the  remedy  to  the  penalty;  but  where  the  doing  of  some 
act  is  prohibited,  the  violator  is  liable  to  the  penalty  only.** 

An  attempt  is  made  by  some  courts  and  text-writers  to 
establish  a  new  rule;  to  distinguish  between  statutes  en- 
acted for  the  public  benefit,  where  the  duties  enjoined  are 
to  the  municipality  or  to  the  public  at  large,  and  those  where 
the  act  was  intended  for  the  benefit  of  the  injured  person 
and  other  individuals^*  It  is  recognized  by  the  great  ma- 
jority of  these,  even  while  holding  that  violation  of  a  speed 
law  is  negligence  per  se,  that  no  action  will  arise  in  case 
of  the  violation  of  statutes  or  ordinances  generally^*  A  per- 
son injured  by  reason  of  the  failure  of  another  to  comply 
with  an  ordinance  requiring  sidewalks  to  be  kept  cleaned 
of  snow  or  ice  will  be  denied  a  right  of  action  by  the  same 
court  which  will  grant  relief  to  one  injured  by  another  vio- 

" Sedgwick,  supra.  "Sedgwick,  p.  341. 

"Lewis'   Suth.   Stat.   Cons.,    Sec.  »Bott  v.  Pratt,  supra;  Taylor  v. 

521.  R.  Co.,  45  Mich.  74;  Jackson  v.  R. 

*  Norfolk  Ac  R.  Co.  v.  Ferguson,  Co.  supra, 

79   Va.   241.  **  Bott  v.  Pratt,  wpra. 

"  Lewis' Suth.  Stat.  Cons.,  Sec.  647. 
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lating  a  speed  ordinance,^'  and  the  above  stated  distinc- 
tion is  given  as  the  reason  for  denying  relief  in  the  former 
case.  It  is  evident,  however,  that  snch  a  distinction  is  what 
Thompson  calls  *'mere  judicial  assumption.'* 

That  this  distinction  fails  not  only  legally  but  logically 
is  shown  by  a  denial  of  a  right  of  action  to  one  whose  prop- 
erty was  destroyed  by  the  failure  of  another  to  comply  with 
an  ordinance  requiring  fireproof  shutters  on  buildings^®  or 
to  an  employee  injured  by  failure  to  provide  safety  ap- 
pliances.^^  The  line  that  the  courts  seek  to  draw  is  an  in- 
visible one ;  one  sees  it  here,  another  sees  it  there,  and  while 
it  is  difficult  to  distinguish  in  principle  between  an  action 
based  upon  a  sidewalk-cleaning  ordinance  and  one  based 
upon  a  speed  ordinance,  it  is  impossible  to  distinguish  be- 
tween a  fireproof-shutter  ordinance  and  a  speed  ordinance. 

n. 

A  failure  to  distinguish  between  a  statute  and  an  ordi- 
nance has  been  above  noted  as  an  important  omission  in 
many  of  the  decisions,  even  by  courts  that  have  in  other 
cases  recognized  such  distinction.  Even  should  the  courts 
assume  that  a  prohibition  of  doing  some  act  under  a  penalty 
by  the  legislature  is  a  declaration  of  the  legislature  on  the 
subject  of  negligence,  still  it  is  apparent  that  an  ordinance 
stands  on  an  entirely  diflFerent  footing.^  The  legislative 
body  of  a  state  is  invested  with  plenary  power  for  all  the 
purposes  of  civil  government,^®  while  the  council  of  a  mu- 
nicipal corporation  can  only  exercise  certain  limited  powers 
which  are  strictly  construed.*®  It  is  undeniable  that  the 
legislature  can  make  such  laws  as  it  sees  fit  on  the  subject 
of  negligence.  Whether  it  has  done  so  in  these  speed 
statutes  is  another  question;  but  even  if  it  has  there  is  no 
analogy  between  that  case  and  one  where  an  ordinance  is 

"Compare  Plynn  v.  Canton  Co.,  "Nottage    v    Sawmill     Phoenix, 

40   Md.    312,   with   Phil.  Ac.  R.  Co.  supra. 

V.  Stebbing,  62  Md.  504.  "Comm.  v.  Turner,  1  Cush.  493. 

"Frontier  Steam  Laundry  Co.  v.  "People  v.  Fleming,  10  Colo.  553. 

Connolly,  72  Neb.  767.  "Mintum  v.  Larue,  23  How.  435. 
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in  question.    It  is  a  settled  maxim  in  constitutional  law  that 
the  legislative  power  to  make  laws  cannot  be  delegated,^^ 
although  there  is  a  well  recognized  exception  in  favor  of 
municipal  corporations  as  to  certain  powers  of  local  regula- 
tion which  are  granted  as  necessary  to  establishing  and 
carrying  on  the  city  government.^^    But  aside  from  these 
the  ordinary  law  making  powers  of  the  state  which  are 
vested  in  the  legislature  cannot  by  that  body  be  delegated, 
and  the  power  to  declare  what  is  or  what  is  not  negligence 
is  unquestionably  part  of  that   purely   legislative   power. 
Consequently  we  may  say  that  the  power  to  legislate  on  the 
subject  of  negligence  cannot  be  delegated.    This  answers 
the  argument  that  the  legislature  in  delegating  the  police 
power  to  make  speed  ordinances,  by  implication  declares 
that  violation  of  such  ordinances  shall  be  negligence,  for 
that  is  in  effect  authorizing  the  municipality  to  say  that 
certain  acts  shall  be  negligence.   But  does  the  power  exist 
in  the  municipal  government  otherwise?   The  powers  that 
a  municipal  corporation  possesses  and  can  exercise,  aside 
from  the  common-law  powers  which  it  possesses  in  common 
with  all  corporations,  such  as  electing,  governing  and  re- 
moving its  members,  regulating  its  franchises  and  property, 
sueing  and  being  sued,  having  a  common  seal,  purchasing 
and  holding  lands  and  other  property  and  conveying  the 
same,  making  by-laws  and  enforcing  the  same  by  penalties, 
entering  into  contracts,^^  etc.,  are  (1)  those  granted  in  ex- 
press words;    (2)  those  necessarily  or  fairly  implied  in 
or  incident  to  the   powers   expressly   granted;    (3)   those 
essential  to  declared  objects  and  purposes  of  the  corpora- 
tion, not  simply  convenient  but  indispensable.^^   The  com- 
mon-law powers  may  be  dismissed  with  the  remark  that  as 
by  virtue  of  them  all  corporations  cannot  pass  laws  an  the 
subject  of  negligence,  it  follows  that  municipal  corporations 
cannot.  As  to  the  extent  of  the  other  powers,  whether  ex- 

"Cooley  Cons.  Lim.,  5  ed.  p.  139;  ••Cooley  Cons.  Lim.,  p.  228;  Rot>- 

Locke    on    Civil    Government,    Sec.      inson  v.  Schenck,  102  Ind.  307. 
142.  »•  Cooley  Cons.  Lim.,  p.  233. 

•*  Dillon  Mun.  Corp.,  4  ed..  Sec.  89. 


lU 


Digitized  by 


Google 


3LATION   OF   LAWS   LIMITING   SPEED   AS   NEGLIGENCE.    221 

implied  or  indispensable,  it  is  one  of  construction.^'^ 
jry  municipal  corporation  the  charter  or  statute  by 
it  is  created  is  its  organic  act,  and  the  corporation 
no  act  not  authorized  thereby  or  by  some  legislative 
plicable  thereto.^^  Any  fair,  reasonable  doubt  con- 
5  the  existence  of  a  power  is  resolved  by  the  courts 
t  the  corporation  and  the  power  is  denied.®^  The 
in  question  must  therefore  be  found  among  those 
ated  and  if  it  is  not  found  there,  it  does  not  exist, 
delegated  powers  are  (1)  to  pass  rules  and  regula- 
tor the  government  of  a  municipality,  the  conduct  of 
3ers  and  the  conduct  of  the  citizens  with  respect  to  the 
ipality;  (2)  of  taxation,  and  (3)  the  police  power. ^® 
nder  the  last  named  power  that  speed  ordinances  are 
l,^®  but  that  power  does  not  give  the  city  the  right  to 
te  the  actions  of  citizens  between  each  other,^^  for  it 
ent  that  the  power  to  legislate  on  the  subject  of  negli- 
is  not  part  of  the  police  power  of  the  state,*  ^  and  if 
B  it  is  not  that  part  of  that  power  which  can  be  dele- 
*^  Police  regulations  are  rules  which  the  government 
ibes  for  the  conduct  of  the  citizens  and  the  citizens 
swerable  to  the  government  for  the  violation  thereof. 
30wer  is  very  different  from  the  legislative  power, 
embraces  all  the  power  of  the  state  to  prescribe 
and  duties  of  the  citizens  among  themselves  and  to 
remedies  to  the  citizens  for  all  violations  of  such  laws 
Y  other  person.*^  Because  of  the  recognized  distinc- 
Btween  police  powers  and  legislative  powers  it  is  held 
t  universally  that  the  former  can  be  delegated  while 
tter  cannot.**   The  police  power  that  is  delegated  to 


on  Mun.  Corp.,  Sec.  91, 
on    Mun.    Corp.,    Sec.     89; 
V.  Mayor,  63  N.  Y.  239. 
on  Mun.  Corp.,  Sec.  91;  Mln- 
Larue,  23  How.  435. 
ley  Cons.  Lim..  p.  228. 
ier  y.  St.  Louis  Transit  Co., 
107;  Cleveland,  Ac.,  R.  Co. 
Ington,  131  Ind.  426. 


*®  Vandyke  v.  Cincinnati,  Dins. 
532;  Flynn  v.  Canton  Co.,  40  Md. 
312;  Heeney  v.  Sprague,  11  R.  I. 
456. 

"Phila.  &c.  R.  Co.  v.  Ervin,  89 
Pa.  St.  71. 

*^Cooley  Cons.  Lim.,  p.  228. 

**  Sluder  v.  St.  Louis  Transit  Co., 
supra:  Marshall,    J.,    diss.    opin. 
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municipal  corporations  will  be  found  to  consist  in  the  right 
to  enact  and  provide  for  the  enforcement  of  ordinances 
necessary  to  protect  life,  health  and  property,  to  prevent 
and  abate  nuisances,  to  preserve  and  enforce  the  good  gov- 
ernment, general  welfare,  order  and  general  security  of  the 
city  and  inhabitants  thereof,  and  to  enforce  these  ordinances 
and  regulations  by  fine  or  imprisonment  or  both.  Where 
the  mode  in  which  the  power  delegated  to  a  municipal  cor- 
poration on  any  given  subject  can  be  exercised  is  prescribed 
by  charter  or  statute,  that  mode  must  be  followed.**^  An 
ordinance  is  not  a  public  law,  but  a  mere  local  rule  or  by- 
law,*® and  the  authority  to  make  by-laws  is  a  widely  differ- 
ent thing  from  the  general  power  to  make  laws.*^ 

The  distinction  between  ordinances  and  statutes,  though 
generally  overlooked,  has  never  been  entirely  lost.  In  an 
early  case  it  was  held  that  violation  of  a  sidewalk-cleaning 
ordinance  created  no  civil  liability,  as  no  power  existed  in 
the  municipality  to  annex  any  such  liability,  and  further, 
'*If  the  liability  exists  under  the  ordinance  in  question,  it 
exists  pari  ratione  under  every  ordinance  prescribing  a 
similar  duty.*®  In  Pennsylvania  it  was  held  that  an  action 
cannot  be  based  on  a  violation  of  an  ordinance,  and  the 
effect  of  acts  of  a  municipal  council  were  distinguished  from 
those  of  the  national  or  state  legislature.*®  In  Maryland  the 
court  said  in  regard  to  the  violation  of  an  ordinance  that 
the  duty  required  was  for  the  benefit  of  the  public  and  '4t 
is  not  like  the  case  where  an  individual  is  bound  by  a  pri- 
vate statute  under  which  he  derives  a  benefit.  ^'**^ 

When  we  have  reached  this  point  it  seems  too  evident  to 
require  argument  that  the  power  in  question  is  not  delegable 
nor  does  it  exist  *'by  implication''  or  as  an  ''indispensable" 
power. 

To  hold  that  violation  of  an  ordinance  is  negligence  is  to 


*•  Brown  v.  Mayor,  supra;  Zott- 
man  v.  San  Francisco,  20  Cal.  96. 

*•  State  V.  Fourcade,  41  La.  Ann. 
717;  Mayor,  etc.  v.  Swink,  96  Tenn. 
564;  1  Dillon  Mun.  Corp.  Sees.  307, 366. 


*'Com.  V.  Turner,  1  Cush.  493. 
**Heeney  v.  Sprague,  supra,    , 
"  PhUa.  k  R.  Co.  V.  Ervln,  «t<pra. 
••  Flynn  ▼.  Canton  Co.,  supra. 
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id  into  the  ordinance  these  words :  ^  ^  And  violation  hereof 
ill  be  negligence  in  civil  actions/'  And  yet  this  clause 
1  not  be  read  even  into  statutes,^  ^  and  while  such  a  clause 
ually  existing  in  a  statute  would  be  effective  it  would 
;  in  an  ordinance.**^  Thus  while  a  city  council  has  the 
ht  to  limit  the  hours  of  labor  on  public  works  it  cannot 
ke  the  violation  of  such  an  ordinance  a  misdemeanor 
ess  expressly  authorized.'®  Nor  can  the  council  declare 
orf eiture  of  goods  as  a  penalty  for  violating  an  ordinance 
ere  no  such  power  is  granted.***  Nor  has  a  city  council 
^er  to  prescribe  new  definitions  for  terms  already  hav- 
:  legal  definitions.**'  The  powers  denied  in  these  last  cases 
i  such  as  might  be  delegated  by  the  state  to  the  munici- 
ity,  but  were  not,  and  a  fortiori  the  rule  applies  where 
I  power  is  one  that  could  not  be  delegated.  If  the  clause 
L  be  read  into  an  ordinance  why  is  it  necessary  to  pro- 
le expressly  as  in  certain  safety  appliance  acts'^  that  f ail- 
i  to  comply  with  the  provisions  thereof  shall  be  prima 
ie  negligence  where  any  person  may  be  caught  between 
I  rails  not  blocked  according  to  requirements,  and  why, 
nay  be  further  asked,  unless  this  provision  and  similar 
38  in  other  acts  are  redundant,  can  the  clause  be  read 
o  statutes  where  it  does  not  appear? 
rhe  conclusion  is,  that  no  such  construction  should  be 
^en  to  the  ordinance  or  the  statute  either;  that  to  give 
;o  the  statute  is  to  strain  the  canons  of  construction,  and 
give  it  to  the  ordinance  is  to  disregard  fundamental  law. 
neither  case  should  violation  of  the  law  be  held  negli- 
ice,  or  permitted  to  support  an  action  for  damages.  And 
t  courts  which  admit  that  an  ordinance  creates  no  civil 
bility  will  uphold  an   action   based   on   that   violation 
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Nottage    ▼.    Sawmill    Phoenix, 
ra;  Lewis  Suth.  Stat.  Cons.,  Sec. 

Sanders  v.  So.  Elec.  Co.,  147  Mo. 

;  but  cf.  Osborne  ▼.  McMasters, 

Minn.  103. 

State  v.  McNaUy,  48  La.  Ann. 

}. 

Philliiw  V.  Allen,  41  Pa.  St.  481. 


"Allport  V.  Murphy,  153  Mich. 
486. 

"Sess.  Laws  Colo.,  1897,  p.  258; 
Sec.  3  "Act  of  June  3,"  1885  (P.  L. 
p.  65)  Penn.;  Sec.  87  Ch.  114;  Kurd's 
Rev.   Stat.    (111.)    1903. 

"  Compare  Jackson,  v.  R.  Co.,  157 
Mo.  621,  with  Sanders  v.  So.  Elec. 
Co.,  147  Mo.  411. 
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But  is  it  evidence  of  negligence?  If  from  the  viola- 
tion alone  the  jury  may  find  negligence,  the  same  reasoning 
applies,  as  the  condition  is  the  same  if  negligence  is  fomid 
as  under  the  rule  that  violation  is  negligence  per  se.  But 
if  the  evidence  of  the  violation  be  merely  admitted  for  thft 
purpose  of  taking  it  into  consideration  with  all  the  other 
facts  and  circumstances,  but  under  no  conditions  to  base 
a  finding  of  negligence  thereon  alone,  the  question  is  more 
open;  but  even  then  it  is  hard  to  justify  it.  There  are  de- 
cisions refusing  to  admit  such  evidence,^^  and  pursuing  the 
question  to  its  logical  outcome  this  would  seem  to  be  the 
true  rule.  The  ordinance  says  nothing  about  its  violation 
being  negligence,  and  unless  we  accept  the  dictum  of  a  city 
council  as  equivalent  to  an  express  legislative  act  we  must 
look  to  the  state  of  mind  of  the  defendant,  his  knowledge  of 
the  ordinance  and  of  his  violation  thereof,  before  we  can 
say  that  such  violation  was  negligence.  Every  man  is  pre- 
sumed to  know  the  ordinances  of  his  city,  it  is  true,  and  on 
the  presumption  of  that  knowledge  proof  of  violation  might 
be  admitted  in  evidence  as  showing  a  state  of  mind  on  the 
part  of  the  violator  in  disregarding  the  ordinance  which 
would  have  some  bearing  on  the  question  of  his  negligence; 
but  even  then,  unless  we  fall  back  on  the  council's  dictum 
there  must  necessarily  be  shown  a  reckless  disregard  of 
whether  he  was  or  was  not  violating  an  ordinance  in  order 
to  make  out  a  case  of  negligence  against  him.  There  are 
ordinances  the  violation  of  which  the  courts  punish  regard- 
less of  any  knowledge  on  the  part  of  the  violator,  but  they 
expressly  say  that  a  state  of  mind  is  immaterial  as  regards 
the  intention  to  punish,  while  here,  as  we  have  just  seen, 
the  state  of  mind  is  material,'"^^  unless  a  city  councirs  power 
to  disregard  one's  state  of  mind  in  providing  a  penalty  is 
extended  to  a  similar  power  to  disregard  it  in  a  civil  actionj 
and  this  would  be  carrying  the  power  of  the  council  too  far. 
Aside  from  the  case  just  spoken  of,  presenting  the  presump- 


"Brown  v.  R.  Co.,  22  N.  Y.  195; 
Southern  R.  Co.  v.  Wood,  21  Ky. 
Law  Rep.  575. 


^'^  c/.  N.  Y.  V,  Hewitt.  91  N.  Y.  App. 
Div.  445. 
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f  knowledge  of  the  ordinance  and  the  knowledge  of 
olation  thereof,  there  seems  no  good  reason  why  the 
inee  and  the  violation  thereof  should  be  considered  at 
an  action  for  injuries  so  far  as  any  real  negligence 
.  It  is  difficult  to  justify  this  rule  on  any  grounds  and 
ns  less  defensible  logically  than  the  rule  that  viola- 
3  negligence  per  se.  If  violation  is  not  negligence, 
s  it?  There  is  no  half-negligence  which,  added  to  other 
Bgligence,  constitutes  full  negligence.  If  one  of  the 
facts  to  be  considered  was  knowledge  of  the  ordinance 
le  could  be  understood,  but  that  is  never  considered, 
lere  fact  of  the  violation  aside  from  knowledge  of  the 
ince  has  no  bearing  on  the  state  of  mind  of  the  def  end- 
lich  is  the  crux  of  the  inquiry  in  case  the  violator  has 
to  inform  himself  of  the  ordinance.  While  that  fail- 
Lght  be  evidence  of  the  defendant's  state  of  mind,  the 
on  of  the  ordinance  in  case  of  such  failure  would  not. 
a  matter  of  fact,  an  action  based  on  violation  of  an 
LUce  is  not  one  based  on  negligence,  and  it  is  erron- 
nd  absurd  to  so  entitle  it.  Of  course,  cases  hold  that 
on  of  an  ordinance  is  negligence  per  se  or  prima 
>r  evidence  of  negligence,  but  such  language  is  mis- 
g.  There  are  three  elements  essential  to  the  exist- 
>f  negligence;  (1)  a  duty  owing  from  defendant  to 
iff,  (2)  defendant's  failure  to  perform  that  duty,  (3) 
to  plaintiff  from  such  failure.®^  The  ideas  of  duty 
jgligence  are  strictly  co-relative,  and  there  is  no  such 
as  negligence  in  the  abstract.®^  It  is  necessary  that 
Lrty  charged  with  negligence  should  have  knowledge 
lere  was  a  duty  for  him  to  perform,  or  he  must  have 
id  to  inform  himself  as  to  his  duty  in  a  given  case.®^ 
^e  never  find  the  question  raised  as  to  whether  the 
lant  knew  of  the  existence  of  the  law  or  not.  He  is 
ned  to  know  the  law,  or  at  least  is  held  liable  for  all 

Jidrews  v.  R.  Co.,  222  111.         "Daniels  v.  Noxon,  17  Ont.  App. 

206. 
•  Sherman  ▼.  Western  Transp.  Co.„  62   Barb.   150. 
>L.  XLV  15 
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Violations  of  it,  i^egai'dless  of  his  knowledge  or  lack  of 
knowledge,  bnt  ttis  is  not  equivalent  to  Baying  that  his  viola- 
iion  constitutes  negligence.  It  cannot  be  6aid'  that  his  omis- 
sion to  infoim  himself  as  to  the  law  is  negligtoce,  as- that  fict 
IS  not  established ;  nor  is  the  contention  tenable  that  he  is 
liable  for  all  the  consequences  of  his  acts  (because  a  man 
is  only  liable  for  such  consequences  where  there  is  a  duty 
on  his  part,  and  negligence  always  connotes  a  duty),  unless 
we  admit  the  reasoning  of  those  courts  who  hold  that  cer- 
4;ain  laws  are  made  for  the  benefit  of  individuals  as  dis- 
•iinguished  from  the  public  or  ^he  municipality,  and  thereby 
by  implication  create  a  duty.  And,  ad  we  have  seen,  there 
is  no  legal  or  logical  basis  for  this  distinction. 

in. 

The  rule  that  violation  of  a  law  is  negligence  is  some- 
-times  stated  in  the  form  of  a  presumption.**  If  the  rule 
fean  be  sustained  on  this  ground^  it  must  be  admitted  it  is 
a  reasonable  one.  Presumptions,  though  generally  applied 
to  the  common  law,  are  occasionally  applied  to  statute 
law,®*  though  there  seems  to  be  no  instance  of  their  being 
carried  into  the  realm  of  criminal  and  penal  statutes  unless 
such  statutes  are  declaratory  of  the  common  law.  It  is 
^apparent  at  a  glance  that  there  is  more  than  one  kind  of 
t)resumption  to  account  for;  (1)  where  the  jury  are  told  that 
violation  constitutes  negligencie  per  56,®'  and  that  they  may 
base  a  verdict  on  the  violation  alone,  and  (2)  where  the  jury 
are  told  that  the  violation  constitutes  negligence,  but  that 
certain  oth^r  facts  may  justify  the  violation,®®  which  other 
facts  must  be  taken  into  consideration  in  rendering  their 
verdict.  These  two  presumptions  cover  all  the  cases  which 
hold  violation  of  a  law  to  be  negligence  per  se  or  prima 
fade;  in  fact  all  cases  which  permit  negligence  to  be  based 
bn  the  mere  violation  alone.  They  are  both  *' conclusive'^ 
presumptions  in  the  strictest  sen^e,  though  in  the  second 

"  Taylor  v.,  Harwood,  Taney,  437.         ••  Colors^do    Midland    Ry.    Co.    v. 
"Thayer  trel.  Treat.  Evld.  315.-    Robblns,  30  Colo.  449. 
"  Jackson  v.  R.  Co.,  157  Mo.  621.     ' 
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class  the  courts  appear  to  state  a  prima  facie  rule  only^ 
The  presumption  in  this  case  can  be  met  only  by  evidence 
excusing  or  justifying  the  violation,  and  not  by  evidence 
which  rebuts  the  presumption  by  showing  that  the  defend- 
ant was  not  negligent  as  matter  of  f act.^^  He  may  show,  for 
instance,  that  he  was  going  at  a  speed  forbidden  by  the 
ordinance  to  escape  from  a  runaway  team  that  threatened 
his  life;  in  this  case  the  presumption  of  negligence  still 
exists  as  a  result  of  his  violation,  but  its  effect  is  null 
because  the  court  considers  he  has  offered  a  sufficient 
excuse.  It  is  clear  therefore  in  both  of  these  cases  that  the 
presumption  that  violation  of  the  ordinance  creates  negli- 
gence is  conclusive  because  no  evidence  that  the  driver  was 
careful  is  material,  for  the  reason  that  the  essential  fact, 
his  negligence,  is  already  established  by  his  violation.^®  If 
he  can  excuse  or  justify  this  act  of  negligence  there  will 
be  no  legal  liability,  but  he  cannot  seek  to  avoid  such  lia- 
bility by  offering  evidence  of  due  care.  He  is  not  even  per- 
mitted to  show  the  unreasonableness  of  the  ordinance.^®* 
There  is  a  third  class  of  cases,  which  permits  the  jury  to 
take  the  fact  of  violation  into  consideration,  but  does  not 
permit  them  to  find  negligence  on  that  fact  alone.®*  Here 
it  is  clear  there  is  no  presumption ;  but  abandoning  the  third 
class  an  examination  of  the  other  two,  which  constitute  a 
more  or  less  logical  species  as  distinguished  from  the  third, 
may  reveal  some  justification  for  basing  the  decisions  in 
those  classes  on  the  theory  of  presumption. 

No  decision,  however,  has  gone  so  far  as  to  say  that  a 
judicial  presumption  is  the  foundation  of  the  law  laid  down 
therein,  and  indeed  the  general  rule  is  that  negligence  will 
not  be  presumed  but  must  be  proved  like  any  other  fact.*^^ 
Nor  -can  the  doctrine  of  res  ipsa  loquitur  be  invoked  to  sus- 
tain the  presumption,  for  that  would  be  reasoning  in  a 
circle.    It  is  assumed  by  implication  that  violation  of  the 

*  Colorado  Midland  R.  Co.  v.  Rob-         «%  R.  Co.  v.  Harrington,  131  Ind. 
bins,  supra,;  Riley  v.  Salt  Lake  R.      426. 

T.  Co.  10  Utah  428.  ••  McGrath  v.  N.  Y.  C.  ft  H.  R.  R. 

•  1  Thomp.  Neg.,  2  ed..  Sec.  10.      Co.,  63  N.  Y.  522. 

'•Swift  V.  Holoubek,  60  Neb.  784. 
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law  constitutes  negligence,  bnt'no  court  has  examined  the 
law  of  presumptions  to  see  if  its  reasoning  can  be  sustained 
on  that  ground. 

Presumptions  must  have  some  basis  ;*^^  they  must  be  logi- 
cal and  evidential,'^^  or  they  must  be  based  on  convenience 
or  policy  j"^^  or  they  may  have  a  combination  of  all  these  bases ; 
that  is  to  say,  there  must  be  some  causal  connection  between 
the  facts  and  the  presumption  based  thereon  such  as  would 
warrant  or  has  warranted  a  jury  in  finding  in  the  vast  ma- 
jority of  cases  from  certain  facts,  X,  a  certain  state,  Y,  or, 
as  in  the  case  of  prescription,  there  must  be  a  greater  ben- 
efit derived  from  having  a  fixed  rule  of  property  than  the 
harm  done  in  individual  cases  by  the  lack  of  the  presump- 
tion, or  there  may  be  difficulty  in  proving  or  disproving  a 
fact  to  overcome,  and  the  logically  probable  alternative 
is  accepted  in  lieu  of  proof.  In  the  case  of  violation  of  an 
ordinance  no  such  conditions  exist.  As  to  the  difficulty  of 
proof  it  is  evident  that  negligence  can  be  proved  like  other 
facts,"^*  and  there  is  no  rule  of  property  in  question,  nor 
can  it  be  said  that  a  jury  would  be  justified  in  the  great  ma- 
jority of  cases  in  holding  that  violation  of  a  law  constitutes 
negligence;  that  is  to  say,  real  negligence,  because  there 
are  no  data  on  which  to  base  such  a  conclusion,  and  to 
assume  this  position  a  priori  is  to  beg  the  whole  question. 
To  apply  a  conclusive  presumption  to  cases  where  evidence 
proving  or  disproving  the  ultimate  fact  can  be  easily  pro- 
duced, where  there  is  no  rule  of  property  involved,  and  no 
question  of  necessity  or  public  policy,  is  to  disregard  all 
precedent.  A  ** conclusive'^  presumption,  as  has  been 
pointed  out,  is  a  rule  of  substantive  law  and  is  justified  by 
public  policy  or  the  necessity  felt  by  trained  judges  to  con- 
trol and  guide  untrained  jurors.*^'  The  end  justifies  the 
means,  whereas  in  case  of  violation  of  a  speed  law,  neither 
reason,  convenience  nor  policy  requires  that  a  presumption 

"  See  generally    Thayer    Prelim.         "  United  States  v.  Searcy,  26  Fed. 
Treat.  Evid..  314  et  seq.  Rep.  435. 

"  McCagg  V.  Heacock,  34  111.  476.         "  Swift  v.  Holoubek,  supra. 
*•  Thayer  Prelim.  Treat  Bvid.,  p.  212. 


Digitized  by 


Google 


VIOLATION   OF  LAWS   LIMITING   SPEED   AS   NEGLIGENCE.    229 

shoud  be  invoked.  Presumptions  sometimes  offset  pre- 
smnptions,*^®  but  nowhere  do  presumptions  offset  actual  and 
admissible  proof  of  what  is  the  point  in  issue ;  in  this  case 
negligence.''^  Thus  a  man  is  driving  a  horse  in  a  place 
where  an  ordinance  provides  a  penalty  for  a  speed  exceed- 
ing four  miles  an  hour;  the  evidence  shows  he  is  driving 
at  the  rate  of  five  miles  an  hour,  a  fair  rate  under  the  cir- 
cumstances existing  at  that  particular  place  and  time,  and 
in  all  of  his  facts  he  is  exercising  the  highest  care.  If  a 
presumption  is  proper  that  exceeding  the  speed  limit  is 
negligence,  then  it  is  apparent  that  such  presumption 
destroys  all  the  legally  and  logically  probative  evidence  in 
the  case  on  the  question  of  the  driver  ^s  negligence. 

Again  it  is  frequently  stated  as  a  rule  of  law,  which  per- 
haps is  of  universal  application,  that  a  presumption  will 
not  sustain  another  presumption.'^®  As  the  question  of  the 
violator's  knowledge  of  the  ordinance  is  never  raised,  the 
presumption  of  such  knowledge  on  his  part  must  be  the 
basis  of  his  liability  for  violation  of  the  law.''®  Then  if  the 
theory  now  under  examination  is  correct,  this  presumption 
of  knowledge  is  required  to  sustain  the  further  presump- 
tion of  negligence.  Here  is  an  unmistakable  support  of 
one  presumption  by  another.  And  again  it  is  held  that 
where  a  person  is  injured  by  another  while  the  latter  is  vio- 

^•Lowery  v.  People,  172  HI.  466.  tent    falls.     (7/.     Thayer's    Prelim. 

"  It  will  be  observed  in  regard  to  Treat.  Evid.  p.  317.    Roberts  v.  Wa- 

conclusive  presumptions  based    on  bash  R.  Co.,  113  Mo.  App.  6. 

necessity  or  public  policy  that  re-  "  Pennington's  Exec' rs   v.  Yell,  11 

butting   evidence   is   not   admitted.  Ark.  212.    United  States  v.  Ross,  92 

In   negligence  cases,  however,  evi-  U.  S.  281.    A.  T.  ft  S.  F.  R.  Co.  v. 

dence  of  due  care  or  lack  of  it  is  McFarland,  2  Kan.  App.  671. 

admitted,  but  it  is  denied  any  ef-  ^  The  true  statement  of  this  prin- 

feet   so  far   as   rebutting  the   pre-  ciple  is  that  every  man  Is  liable  for 

sumption  of  negligence  arising  from  the  consequences  of    his    acts,  but 

Tiolation  of  the  ordinance.      This  only  when  he  owes  a  duty  to  the  per- 

anomaly  is  owing  to  the  fact  that  son  injured  thereby  is  he  liable  in 

the  cause  of  action  Is  based  on  neg-  damages  to  him.    This  throws  us 

ligence  generally,  of  which  violation  back  on  the  question  whether  the 

is  but  one  phase  (though  as  it  turns  ordinance  creates  a  duty  between  in- 

out  it  may  be  the  controlling  one.  dividuals,  a  question  we  have  al- 

Still  the  evidence  is  before  the  Jury  ready    answered    in    the    negative. 

80  that  the  analogy  between  these  This  will  be  the  case  if  all  these  so- 

cases  and  those  based  on  prescrip-  called  conclusive  presumptions  are 

tion  or  the  question  of  knowledge  regarded   as   rules    of    substantive 

of  the  law  in  question  to  that  ex-  law,  as  they  really  are. 
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lating  a  law,  it  may  be  presumed  that  the  violation  of  the 
law  was  the  proximate  cause  of  the  injury.®^  This  latter 
presumption  arises  from  the  rule  that  where  an  act  that  is 
negligent  in  itself  constitutes  a  part  of  the  res  gestae  it 
will  be  presumed  that  it  was  the  proximate  cause  thereof,®^ 
on  the  theory  that  an  act  in  violation  of  a  statute  or  ordi- 
nance is  negligent  in  itself.  Thus  it  is  seen  that  the  pre- 
sumption of  negligence  is  sometimes  the  sustained  pre- 
sumption and  sometimes  the  sustaining  one,  and  in  either 
case  the  rule  or  law  of  presumptions  is  violated. 

IV. 

An  investigation  of  the  manner  in  which  the  rules  fol- 
lowed in  the  different  States  have  developed  would  be  inter- 
esting and  instructive,  but  beyond  the  limits  of  this  article. 
The  rule  that  violation  of  a  law  is  negligence  per  se  (and 
this  includes  the  prima  facie  rule)  grows  out  of  the  idea 
that  wherever  a  statutory  duty  is  created  any  person  who 
can  show  that  he  has  sustained  injuries  from  the  non-per- 
formance thereof  can  bring  an  action  for  damages  against 
the  person  on  whom  the  duty  is  imposed,®^  which  statement 
is  not  true,  and  when  its  untruth  as  a  general  proposition 
is  recognized  a  distinction  is  sought  to  be  made  between 
statutes  enjoining  duties  to  the  municipalities  or  to  the  pub- 
lic at  large  and  those  enjoining  duties  to  individuals,®^  a  dis- 
tinction which  is  not  only  illogical  and  impractical,  but  non- 
existent.®* Then  there  are  cases  seeking  to  extend  this 
rule  to  ordinances  by  assuming  the  similarity  or  identity 
between  statutes  and  ordinances,®'  which  likeness  cannot  be 
sustained  on  principle  and  is  contrary  to  many  well  rea- 
soned cases. 

*  Shellabarger  v.  Fisher.  143  Fed.  "  Jackson  v.  R.  Co.,  supra. 

Rep.  937 ;  Roberts  v.  Wabash  R.  Co.,  "  See  dissenting  opinion  of  Mar- 

113  Mo.  App.  6;   contra,  Hayes  v.  shall,  J.,  in  Sluder  v.  St.  Louis  R. 

R.  Co.,  Ill  U.  S.  228.  T.     Co.,     supra.       Cf.   Heeney     v. 

"  Henderson  v.  R.  Co.  144  Pa.  St.  161.  Sprague,  supra, 

••letter  v.  R.  Co.,  2  Abb.  Ct.  App.  "Jackson  v.  R.  Co.,  supra. 
<N.  Y.)   458. 
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The  growth  of  the  other  rule  tl^it  violation  is  only  evid- 
dence  of  negligehce  (unless  it  pieans  that  while  the  jury; 
are  not  to  be  instructed  it  is  negligence  per  se,  yet  they  ijiay 
base  their  finding  of  negligence  on  that  alone,  in  which  casq 
it  is  identical  for  ou^*  purpose  with  the  negligence  per  se 
rule)  may  be  seen  in  the  State  of  New  York  where  the  courl; 
by  failing  to  consider  the  questions  involved  sufl&cientlyy 
threw  itself  into  hopeless  confusion  and  seems  to  have  been 
guided  in  reaching  its  conclusions  by  a  vague  idea  thai; 
the  intent  of  the  legislature  was  in  some  way  involved.      , 

In  a  case  decided  in  I860,**  the  Court  of  Appeals  said^ 
that  simple  violation  of  a  speed  ordinance,  unconnected; 
with  any  actual  negligence,  involved  the  defendant  in  no. 
other  consequence  than  the  payment  of  the  penalty.  The, 
case  only  decided,  however,  that  evidence  of  violation  o£ 
the  ordinance  was  not  sufficient  evidence  of  negligence  ouj 
which  to  base  a  verdict  against  the  defendant.  This  decis-, 
ion  makes  no  distinction  between  statutes  and  ordinances, 
and  the  reasoning  applies  equally  to  both,  being  based  on, 
the  principle  that  where  a  law  is  passed  prescribii^g  a  spe-: 
cific  penalty  for  the  violation  thereof,  there  is  no  other  lia-, 
bility  thrown  on  the  violator,  unless  st^ch  liability  is  declared  ^ 
in  the  statute,  or  unless  the  act  which  constitutes  the  viola-, 
tion  was  unlawful  independent  of  the  statute.  This  case^ 
was  never  followed  and  was  at  once  subjected  to  criticism  ;f 
the  court  refusing  to  apply  the  rule  which  it  supposed  had, 
been  decided  therein,  that  violation  of  an  ordinance  is  no^ 
evidence  of  negligence,  although  the  earlier  case  had  merely , 
decided  that  violation  of  an  ordinance  was  not  sufficient  ^ 
evidence  of  negligence  on  which  to  base  a  verdict.  In  a 
later  case®^  the  question  was  raised  as  to  the  correctness  of  \ 
the  charge  of  the  trial  court  that  defendant  would  be  liable ) 
where  the  accident  was  the  result  of  its  violating  a  speed , 
ordinance.  It  was  held  to  be  correct  anfi  the  court  said  ^ 
of  the  former  case:  ''The  case  stands  upon  ground  alto- . 
gether  too  doubtful  to  justify  its  application  to  cases  not 

i  ) 

"Brown  v.  R.  Co..  22  N.  Y.  195.         "Jetter  v.  R.  Co.,  supra. 
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strictly  within  it."  It  then  proceeds  to  distinguish  the 
cases,  although  it  appears  the  distinction  is  not  a  real  one. 
As  to  the  Brown  case  the  court  said  *4t  failed  to  recognize 
the  axiomatic  truth  that  every  person  while  violating  an 
express  statute  is  a  wrong-doer  and  as  such  is  ex  necessi- 
tate negligent  in  the  eye  of  the  law  and  every  innocent  party 
whose  person  is  injured  by  the  act  which  constitutes  the 
violation  of  the  statute  is  entitled  to  a  civil  remedy  for  suoJr 
injury  notwithstanding  any  redress  the  public  may  also 
have/'  implying  that  an  action  would  lie  for  mere  violation, 
though  that  question  is  not  directly  decided.  That  there 
is  no  such  axiomatic  truth  is  shown  by  the  unanimous 
approval  of  the  courts  of  the  doctrine  laid  down  in  the  side- 
walk-cleaning cases  and  others  above  cited  even  by  courts 
which  hold  that  an  action  will  lie  based  on  violation  of  speed 
laws.®®  In  a  still  later  case,®®  holding  that  violation  of  the 
ordinance  was  mere  evidence  of  negligence,  the  New  York 
court  criticized  the  Brown  case  because  it  held  that  violation 
was  not  evidence  of  negligence  (which  was  a  mistake),  and 
implied  that  an  action  would  lie  for  mere  violation.  It 
further  said:  ** Ordinances  passed  by  municipal  corpora- 
tions pursuant  to  the  powers  of  local  legislation  conferred 
upon  them  by  the  legislature  have  the  same  effect  as  laws 
in  localities  where  thus  adopted  as  if  enacted  by  the  legis- 
lature." This  doctrine  is  true  only  in  a  limited  sense  and 
does  not  mean  that  an  ordinance  expressly  or  by  implication 
declaring  certain  acts  to  be  negligence  or  fraud  is  effective 
as  a  piece  of  general  legislation  within  the  limits  of  the 
municipality. 

In  a  case®^  where  the  question  was  whether  evidence  of 
the  violation  of  an  ordinance  requiring  a  flagman  to  be  sta- 
tioned at  street  crossings  was  admissible,  the  New  York 
court  held  it  was,  because  "a  violation  or  disregard  of  the 
ordinance,  while  not  conclusive  evidence  of  negligence,  is 
some  evidence  of  negligence  to  be  submitted  to  the  jury 

" Bott  V.  Pratt,  supra.  ■*  McGrath    v.    R.    Co.,  63    N.' Y. 

"Belsegel  v.  R.  Co..  14  Abb.  Pr.      522.    ^ 
(N.  S.)  29 
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with  all  the  other  evidence/^  The  positions  are  so  dissim- 
ilar that  within  a  year  the  court  was  compelled  to  acknow- 
ledge that  it  was  an  open  question  in  New  York  whether 
violation  of  a  speed  ordinance  was  negligence  per  se,  but 
held  that  at  any  rate  it  was  some  evidence  of  negligence.** 
This  seems  to  be  the  rule  finally  accepted.®^ 

In  Missouri,  an  equally  tortuous  course  has  been  followed 
by  the  courts.  Lack  of  space,  however,  forbids  an  extended 
examination  of  the  cases  although  it  might  be  of  interest. 
Any  one  who  will  take  the  trouble  to  read  both  the  ma- 
jority and  dissenting  opinions  in  Sluder  v.  St.  Louis  Tran- 
sit Co.,  189  Mo.  107,  will  see  the  predicament  the  court  was 
placed  in  with  two  contradictory  lines  of  decisions  and 
that  to  cut  the  Qordian  knot  it  was  necessary  for  the  court 
to  expressly  overrule  five  of  its  own  decisions.^^Careless  pre- 
sumptions and  a  failure  to  apply  general  principles  of  law 
led  the  court  into  this  blind  alley  from  which  it  refused 
to  come  out  even  when  a  light  was  furnished. 

Some  cases  upholding  this  rule  seek  to  justify  it  by 
declaring  the  law  to  be  evidence  of  municipal  or  legislative^ 
expression  of  opinion  as  to  what  constitutes  negligence^** 
but  if  this  evidence  is  not  conclusive  and  is  only  to  be  con- 
sidered by  the  jury  in  connection  with  the  other  facts  and 
circumstances,  it  is  only  what  we  may  call  half  negligence, 
and  this  ground  is  indefensible.  Suppose  the  jury  were^ 
asked  specifically  as  to  what  act  or  acts  constituted  the  neg- 
ligence, could  they  add  this  half  negligence  to  another  act^. 
which  in  itself  would  not  be  full  negligence,  and  make  full 
negligence  thereby?  It  is  believed  not,  and  yet  unless^ 
they  can  do  so  the  other  act  must  constitute  full  negli- 
gence in  itself,  in  which  case  the  violation  would  be  of  no^ 
effect,  or  the  violation  must  constitute  full  negligence,  itt 
which  case  the  rule  has  no  value. 

"  Massoth  V.  D.  k  H.  C.  Co.,  64  N.  phy  v.  R.  Co.,  153  Mo.  253;  Sandem 

Y.  524.  V.  Southern  Electric  Ry.,  147  Mo. 

"See  Knnpfle  ▼.   Knickerbocker  411;  Holwerson  v.  R.  Co.,  157  Ma. 

Ice  Co.,  84  N.  Y.  488.  245. 

•Path  ▼.  R.  C,  106  Mo.  537;  By-         ••Ubelmann  v.  American  Ice  Co.^ 

Ington  V.  R.  Co.,  147  Mo.  673;  Mur-  209  Pa.  St.  398.. 
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It  is  believed  the  only  strictly  defensible  position  to  tak^ 
is,  that  violation  of  speed-laws  in  which  a  right  of  actioi^ 
is  not  expressly  provided,  is  punishable  only  py  the  i)enaltjf 
stated  and  can  not  be  made  the  basis  of  a  c^vij  aqtion,  can-, 
not  alone  sustain  a  verdict  in  an  action  fqr  negligence,  ancl 
is  in  fact  no  evidence  of  negligence;  and  that  even  if  a 
statute  providing  a  penalty  for  its  violation  can  be  regarded 
as  creating  a  duty  between  individuals,  this  rule  cannot  be^ 
extended  to  ordinances  on  which  most  of  the  cases  are, 
based.  It  is  evident,  however,  that  the  courts  have  deliber- 
ately turned  their  backs  on  this  position,  and  it  is  further 
evident  that  they  are  likely  to  continue  as  heretofore  in, 
hopelessly  divided  ranl^s.  , 

Denveb,  Colorado.  Wm  P.  >IalbuEK.    ,- 
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INTERNATIONAL  SOCIETY  OF  ESPEBANTIST 
JURISTS. 

object  of  this  article  is  to  bring  to  the  attention  of 
►f  this  country  the  very  interesting  subject  of 
anto,  the  international  idiom  of  communication  for 
ith  all  men.  This  important  subject  has  never  before 
iiscussed  in  a  legal  periodical,  and  we  are  impera- 
driven  by  the  force  of  usage  to  speak  of  its  merits 
1  as  its  usefulness  for  all  purposes  of  legal  endeavor, 
specifically,  it  is  intended  in  the  following  pages  to 
n  the  various  purposes  for  which  a  new  International 
Association  has  been  created — the  International  So- 
>f  Esperantist  Jurists. 

dentally,  it  will  be  necessary,  in  passing,  to  dwell 
the  theme  of  international  language,  but  it  is  not  of 
tance  to  take  up  theoretical  considerations, 
current  legal  opinion  in  this  country  and  on  the  con- 
is  that  there  is  an  urgent  need  for  a  new  organiza- 
f  lawyers,  not  a  national  association  but  international 
scope.  The  day  for  national  enterprises  has  passed ; 
e  living  in  an  age  that  shows  the  international  spirit 
ested  in  a  thousand  and  one  ways,  and  the  trend  of 
•n  thought  induces  the  lawyer  to  submit  to  the  growing 
ids  of  a  new  and  higher  civilization.  The  part  the 
r  has  played  in  international  affairs  has  been  im- 
).  It  was  Rome  that  first  formulated  a  system  of  laws 
ate  for  the  diversified  relations  of  a  civilized  nation; 
id,  therefore  advocates  as  a  profession  springing  up 
BT  the  early  illustrious  days  of  Rome.  We  are  famil- 
ith  the  growth  of  the  jus  gentium,  and  the  jus  pere- 
s,  the  two  bodies  of  substantive  law  which  pre- 
l  while  Rome  was  a  strong,  centralized  political  fac- 
Many  Greek  orators  were  both  lawyers  and  legislat- 
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ors  and  these  had  a  very  extensive  knowledge  of  history 
and  tradition.  International  law  has  its  roots  in  the  corpus 
juris  civilis  of  Rome.  The  men  who  prepared  the  code 
of  Justinian  were  cosmopolitans  in  sentiment.  So  should 
the  lawyer  of  the  twentieth  century  be. 

In  this  country  and  in  England  the  common  law  is  in 
general  use  but  in  Europe  the  code  is  in  full  force.  Judi- 
cial precedent  is  supreme  with  us,  but  on  the  continent  the 
judges  do  not,  as  a  rule,  decide  a  case  in  accordance  with 
a  previous  adjudication.  Judge-made  law  is  entirely  un- 
known in  the  sense  in  which  it  is  understood  in  this  country. 
A  practical  problem  attaches  to  each  of  these  divergent  sys- 
tems, a  problem  to  be  solved  by  international  jurists.  The 
European  lawyers  can  learn  much  from  our  system,  and 
we  can  also  derive  much  profit  by  acquainting  ourselves 
with  the  system  in  vogue  in  Europe.  This  is  precisely 
what  the  International  Society  of  Esperantist  Jurists  aims 
to  bring  about,  and  its  program  is  particularly  fitted  to 
accomplish  this  result. 

To  day  we  have  reached  an  epoch  in  history  that  is  char- 
acterized by  the  fact  that  the  various  nations  are  ready  to 
labor  in  peace,  harmony,  and  in  union,  to  solve  the  prob- 
lems which  confront  civilized  mail.  It  is  not  generally 
known  to  what  extent  the  lawyer  is  laboring  in  this  direc- 
tion but  it  is  perceptible  that  jurisprudence  is  not  today 
what  it  has  been.  The  growth  in  principles  of  international 
application  is  important  and  vital.  Organization  and  uni- 
fication is^  the  pressing  demand  of  the  day  and  it  is  receiv- 
ing due  attention  from  various  sources;  the  International 
Society  of  Esperantist  Jurists  is  one  of  these  sources  and 
it  emphasizes  a  growing  need, — the  need  of  an  international 
association  of  active  legal  workers. 

The  International  Society  of  Esperantist  Jurists  is  a  fed- 
eration. A  developed  form  of  a  federation  is  a  cardinal 
point  in  the  work  of  a  nation.  The  need  for  an  interna- 
tional organization  or  federation  of  lawyers  has  long  beei\ 
felt  in  Europe  as  well  as  in  America.    At  the  congress  of 
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3  and  jurists  which  was  held  in  St.  Louis,  September 
9th,  and  30th,  1904,  under  the  auspices  of  the  Uni- 
Exposition  and  the  American  Bar  Association,  the 
Y  of  establishing  such  an  international  organization 
ryers  was  manifested.    Various  attempts  have  been 

0  establish  an  association  that  would  enable  lawyers 
7  country  to  converse  easily  in  one  common  language 
herto  all  labor  in  this  direction  has  been  in  vain. 
Committee  of  Nations,  in  their  report,  offered  the 
Dg  resolution : 

^ed,  That  this  Congress,  recognizing  the  importance  of  promoting 
intercourse  between  jurists  and  lawyers  of  different  nations,  to 
that  by  harmonious  effort  they  may  labor  efficiently  for  the 
Qent  of  the  law,  and  the  maintenance  of  international  peace, 
he  American  Bar  Association  to  take  such  steps  as  are  necessary 
Ize  a  permanent  association  of  lawyers  representing  the  different 

1  in  the  world,  which  shall  meet  at  intervals  to  discuss  legal 
)  of  public  interest,  and  that  this  resolution  be  transmitted  to 
stary  of  the  American  Bar  Association." 

T  in  the  history  of  the  world  has  the  time  been  more 
ble  for  the  accomplishment  and  execution  of  all  great 
itional  undertakings.  In  all  parts  of  the  world  activ- 
L  bustle  result  in  occurrences  of  world-wide  note  such 
^mational  movements  and  pan-harmonic  undertak- 
Organization  is  the  order  of  the  day.  The  interna- 
Postal  Union,  the  international  peace  societies,  the 
utic  clubs,  tourist  associations,  cosmopolitan  socie- 
rbitration  conferences,  educational  institutions,  me- 
U  enterprises  on  international  highways,  political 
Socialist  conferences,  Esperanto  meetings,  unifica- 
■  special  laws,  regulations  of  waterways,  etc. — these 
t  limited  examples  of  the  incorporation  of  the  pres- 
j  international  spirit. 

Qtists  are  busy;  educators  are  plodding;  men  of  every 
f  life  are  zealously  working  for  organization  for  the 
;e  of  enlargement  and  fructification,  not  within  na- 
borders  but  within  international  lines  and  spheres, 
ess  agencies  have  long  been  international,  the  indus- 
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tries  are  being  amalgamated,  and  the  workers  for  interna- 
tional associations  are  increasing  in  number.  The  legal 
profession  should  organize  on  the  basis  of  international 
comprehension  and  mutual  understanding. 

Esperanto  is  the  name  of  an  international  language,  a 
universal  language  and  an  auxiliary  idiom  all  in  one.  It  is 
a  secondary  language  and  is  intended,  in  no  way,  to  sup- 
plant any  language  now  in  use,  being  simply  designed 
to  enable  one  knowing  his  own  language  only,  to  com- 
municate readily  with  foreigners  also  knowing  their 
own  language  and  Esperanto.  It  has  been  twenty- 
two  years  in  existence  and  its  creator  was  Dr. 
Louis  L.  Zamenhof,  a  prominent  oculist  of  Warsaw, 
Russia.  A  congress  of  Esperantists  held  at  Washington 
last  August,  1910,  at  which  official  representatives  from 
thirteen  nations  were  present  gave  evidence  of  the  great 
susceptibilities  of  Esperanto  and  in  consequence  Ameri- 
cans are  learning  it.  Esperanto  is  an  artificial  language 
as  indeed  it  must  be  when  we  consider  how  unsuitable,  im- 
practicable it  is  to  make  any  living  or  dead  language  per- 
form the  role  of  an  international  idiom,  one  to  be  used, 
studied,  propagated,  officially  sanctioned,  introduced  in 
schools,  made  obligatory  in  institutions  of  learning  and 
gradually  to  become  disseminated  in  every  nook  and  cor- 
ner of  the  world.  Clearly  such  a  language  must  be  inter- 
national and  artificial  in  its  construction. 

The  reason  is  in  a  nutshell.  No  nation  is  today  so  uni- 
versally trusted  and  loved  as  to  hope  to  have  its  language 
adopted  as  the  international  language,  as  the  idiom  for  all 
men  to  speak.  Special  reasons  are:  (1)  the  adoption  of 
the  living  language  of  any  nation  would  give  that  nation 
such  a  predominance  and  supremacy  over  the  other  nations 
that  would  virtually  make  it  the  arbiter  of  affairs.  (2)  It 
would  threaten  every  other  language  with  destruction  and 
bring  about  chaps.  (3)  It  would  not  be  an  international 
language  in  the  strict  sense  of  the  word,  nor  in  any  way 
be  useful  as  such,  for  it  would  be  too  difficult  to  master;  it 
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Id  be  a  language  for  scholairs ;  there  would  always  be  a 
jer  that  millions  of  the  world's  inhabitants  would  not^ 
i  not  leam  it  so  as  to  write,  read  and'speak  it  fluently, 
J  they  are  not  scholar^  by  inclination  or  good  fortune. 
It  would  not  be  universal  for,  while  continuing  to 
k  his  own- language  in  addition  to  the  so-called  inter- 
nal language,  the  user  would  be  conscious  that  he  is 
g  a  foreign  language  and  not  an  international  idiom. 
It  would  never  bei  in  extensive  use  because  of  lack  of 
ate  initiative;  it  could  not  create  that  enthusiasm 
sh  pioneers  must  possess  in  order  to  do  work  which 
Its  in  spreading  the^  propaganda.  Finally  (6),  the 
>tion  of  any  living  language  as  the  international  tongue 
id  cause  confusion  because  the  time  it  would  take  to 
1  it  would  take  away  most  of  the  time  needed  for  more 
)rtant  occupations.     Thesfe  are  the  obvious  reasons; 

apply  to  dead  languages  with  equal  force. 
a  international  language  must   he    simple,    flexible, 
lonious,  easy  to  learn — international  in  its  makeup^ 
I  a  language  must  discard  all  irregularities,  superflui- 

and  exceptions  and  reduce  language  within  recog- 
ble  bounds,  consistent  throughout,  and  capable  of  serv- 
the  needs  of  the  user  for  every  conceivable  purpose. 
i  a  language  is  Esperanto.  While  hundreds  of  other 
ects  have  failed,  Es'pei*anto  has  succeeded  because  it 
been  rightfully  conceived,  properly  and  conveniently 
trusted,  and  extensively  used  and  applied.  It  is  inter- 
3nal  in  its  scope  and  tendency.  The  root  words  are 
n  f  roni  every  language,  dead  and  living,  with  the  result 

every  learner  recognizes  most  of  th^m;  similar  root 
Is  existing  in  the  various  languages  are  taken  as  the 
s  of  Esperanto.  By  the  use  of  about  thirty  suflSxes  and 
hces  and  of  ^bout'nine  hundred  r6ot  wotds  or  words,  it 
ossible  to  build  up  ad  large  a  vocabulary  as  is  needed 
xpresd  ideas  in  evei^yday  life.  Technical  words  are 
n  as  they  are  found  in  most  of  the  languages  and  giv- 
the  correct  Esperanto  endings ;  the  entire  grammar 
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can  be  learned  in  less  than  a  half  hour  and  remembered 
forever  afterwards. 

The  most  remarkable  thing  about  Esperanto  is  that  one 
xsan  put  it  into  immediate  use  on  account  of  the  very  exten- 
isive  utilization  and  application  of  which  it  admits  for  the 
attainment  of  international  ends  and  objects.  Associations 
without  number  exist  for  the  study  of  Esperanto;  others 
«xist  to  enable  the  beginner  and  learner  to  put  it  into  prac- 
tical use.  The  former  are  national  associations  and  are 
local  in  their  nature;  the  latter  are  from  every  standpoint 
international  associations.  Of  the  former  type  is  the 
Esperanto  Association  of  North  America;  of  the  latter 
type  is  the  International  Society  of  Esperantist  Jurists. 
Hundreds  of  Esperantist  clubs,  societies  exist  and  are 
located  in  every  country. 

The  history  of  Esperanto  can  be  read  in  many  periodi- 
cals and  books  devoted  to  Esperanto,  having  a  two-column 
subject  matter,  one  in  Esperanto  and  the  other  in  the  appro- 
priate language.  It  is  a  subject  that  should  interest  every- 
body. It  made  very  little  headway  at  first,  like  every  good 
and  worthy  idea,  but  in  more  recent  times  its  advance  has 
been  rapid  and  steady,  and  today  it  is  spread  and  spreading 
in  every  part  of  the  world.  The  number  of  periodicals 
printed  in  Esperanto  alone  is  legion. 

There  is  an  Esperanto  club  in  Paris  numbering  more 
than  twenty-five  hundred  persons.  Each  succeeding  year 
the  number  of  Esperantists  increases.  Esperanto  can  be 
studied  within  so  brief  a  time  that  it  has  every  condition 
of  practical  success.  If  we  look  at  Esperanto  from  the 
standpoint  of  an  English  speaking  man,  the  following  fea- 
tures will  be  noted :  (1)  a  very  large  number  of  words  will 
have  a  striking  resemblance  to  English  words;  (2)  we  see 
similar  endings  occur  every  now  and  then  suggesting  the 
use  of  many  prefixes  and  suffixes;  (3)  it  resembles  a  living 
language,  say  Spanish  or  Italian ;  (4)  it  looks  to  be  adapt- 
able to  words  found  in  the  dictionaries  of  every  people; 
<5)  there  seems  to  be  something  ugly  in  the  pronunciation 
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>rds.  With  regard  to  the  last  point  the  difficulty  can 
r  be  removed.  J's  are  used  very  frequently  in  Esper- 
ond  the  reader  thinks  it  is  pronounced  as  it  is  English, 
t  is  pronounced  as  the  English  *'y'';  that  is  all.  An 
rantist  can  tell  instantly  to  what  part  of  speech  a  word 
gs;  he  knows  on  the  spur  of  the  moment  that  a  sen- 
is  bad  if  he  cannot  at  sight  locate  the  subject  and 
cate.    Here  is  an  excerpt  in  Esperanto  with  transla- 

inerale  onl  pensas  ke  la  leghosclenco  estas  pure  abstrakta  studajho 
vas  Interesl  nur  la  Jurlstojn.  Tia  opinio  estas  funde  erara.  Efek- 
leghoj  de  la  lando  estas  la  vldebla  esprimo  de  ghiaj  moroj;  tlal  la 
0  de  la  leghoj  estas  la  plejbona  maniero  havi  kontakton  kun  ghi, 
mpreni  ghln  esence  kaj  fundamente." 

e  translation  is  given  literally  in  order  to  leave  room 
omment. 

lerally  one  thinks  (or  it  is  thought)  that  the  law-science  (juiis- 
Lce)  is  purely  an  abstract  study  which  can  interest  only  the  jurists, 
in  opinion  is  deeply  erroneous.  Exactly,  the  laws  of  the  land  are 
slble  expressions  of  its  customs;  therefore  the  study  of  the  laws 
land  is  the  most  good  (best)  manner  to  have  contact  with  it  in 
to  understand  it  in  essence  and  in  fundamentum." 

e  following  words  suggest  English  equivalents: 
eral,  general;  scienco,  science;  pure,  pure;  abstrakta, 
act;  studajho,  study;  interest,  interesting;  juristojn, 
ts;  opinio,  opinion;  maniero,  manner;  havi.  have; 
ikton,  contact;  esence,  essence;  fu/ndamente,  funda- 
um ;  all  these  call  for  no  explanation, 
further  effort  enables  many  of  us  to  suggest  equiva- 
from  some  foreign  language,  especially  from  Latin, 
lan,  and  French,  which  go  to  show  the  international 
;  of  Esperanto. 

i  (Fr.  we,  it) ;  pensas  (Latin-think) ;  legho  (Latin- 
;  povas  (Latin-power,  ability) ;  de  (Fr-of ) ;  la  (Fr. 
;  estas  (Latin-is) ;  nur  (Gterman-only);  esprimi  (Latin- 
ession) ;  moroj  (Latin-customs) ;  bona  (Latin-Fr- 
i) ;  por  (Latin-for) ;  kompreni  (Latin-understand) ; 
rOL.  XLV.  16 
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Whenever  we  see  a  word  ending  in  ''e''  we  have  an  adverb 
as  all  adverbs  invariably  end  in  **e**;  thus,  ghenerale-gen- 
erally;  esence-essentially,  fundamente-fundamentally;  All 
nouns  end  in  *'o'';  plurals  are  formed  simply  by  adding 
**j*'  to  the  **o'',  making  ^^o]'\  as  in  **boy".  Thus  leghoj- 
laws;  esprimo-expression;  moroj-customs ;  studado-study; 
lando-land;  maniero-manners.  All  adjectives  end  in  ^*a"; 
we  have :  erara-erroneous ;  videbla-visible ;  we  likewise  add 
*'j**  to  '*a"  to  make  adjectives  have  tEe  plural  ending,  con- 
forming thereby  to  the  noun  ending,  thus:  ghia  (root-word 
meaning  it);  ghiaj  (its-plural  number);  bona-good,  etc. 
We  have  used  several  compound  words  nicely  put  together. 
Thus,  videbla  is  an  adjective,  ''vid'*  being  the  root-word 
for  ''see'',  **ebla''  being  the  adjective  for  the  word  ''pos- 
sible,''— combining  we  get  the  words  "possible  to  see"  or 
"visible."  Also  with  legho-scienco  suggesting  "law- 
science"  or  jurisprudence;  studajho — study  is  the  root, 
ajho  being  the  suffix,  meaning  anything  pertaining  to  or 
having  a  certain  quality;  thus  "studajho"  signifies  the  sub- 
ject of  study  or  studies ;  juristojn :  here  we  have  the  accus- 
ative ending  "n"  added  to  the  noun  ending  "o",  and  the 
"n"  comes  last  after  the  "o"  in  a  plural  noun. 

In  this  last  sentence  jurists  relates  back  to  the  word 
interesi  (that  jurisprudence  can  only  interest  jurists) ;  the 
combination  is  of  the  root-word  "  jur"  (law)  and  "ist"  (a 
suflSx  in  Esperanto  denoting  a  given  occupation  or  fixed 
calling) — ^juristo  means  "jurist"  as  in  English.  Were 
I  to  say  that  the  present  tense  ends  in  "as",  past  tense  in 
"is"  and  future  in  "os"  so  that  "pensas"  means  "think", 
there  being  no  number  in  verbs  and  that  the  infinitive  ends 
in  "i"  as  in  "interesi,"  and  to  this  add  a  little  more,  I 
should  be  giving  you  the  other  half  of  Esperanto. 

The  International  Society  of  Esperantist  Jurists  was 
founded,  as  already  said,  to  promote  international  inter- 
course between  language-divided  lawyers.  It  has  an  an- 
nual convention  which  takes  place  simultaneously  with  the 
International  Esperanto  Convention.    Among  the  members 
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of  the  society  are  advocates  practising  in  all  the  courts  of 
every  country  from  the  Justice  of  the  Peace  court  up  to  the 
Supreme  Court.  Advocates,  barristers,  special  pleaders, 
Judges,  notaries,  law  students,  professors  of  law,  law  re- 
porters, and  law  publishers  are  included  among  the  mem- 
bers of  the  International  Society  of  Esperantist  Jurists. 
Many  prominent  advocates  on  the  continent  are  enrolled 
as  members.  The  officials  of  the  organization  are  at  pres- 
ent: President,  Alfred  Micheau,  Boulogne,  France;  Gen- 
eral Secretary,  Paul  Degon,  Douai,  France;  and  among 
the  national  vice-presidents  are:  Heinrich  Arnhold,  Dres- 
den, Vice-President  for  Germany ;  Jules  Brunet,  Bruxelles, 
Vice-President  for  Belgium ;  Charu  Das,  Gorakhipur,  Vice- 
President  for  Hindoostan;  Lucretius  Avellino,  Eio  de  Ja- 
niero,  Vice-President  for  Brazil;  Salvatore  Ferrazini,  Na- 
ples, Vice-President  for  Italy;  P.  Fewings,  Queensland, 
Vice-President  for  Australia;  Ruis  J.  Garzon,  San  Ferdi- 
nando,  Vice-President  for  Spain;  Marcel  Laignier,  Paris, 
Vice-President  for  France;  Joseph  Eajchmann,  Warsaw^ 
Vice-President  for  Bussia;  Van  Sypriaan,  Hague,  Vice- 
President  for  Holland;  Pasquale  Didorono,  Sofia,  Vice- 
President  for  Bulgaria ;  Bitter  Von  Duniecki,  Vienna,  Vice- 
President  for  Austria ;  John  Ellis,  Vice-President  for 
England;  G.  Monster,  Copenhagen,  Vice-President  for 
Denmark;  William  Page,  Edinburg,  Vice-President  for 
Scotland;  Negreanu,  Bucharest,  Vice-President  for 
Boumania ;  Alfred  Letellier,  Algiers,  Vice-President 
for  Algeria;  F.  Gentet,  Geneva,  Vice-President  for 
Switzerland,  and  William  E.  Baff,  Washington,  Vice-Pres- 
ident for  the  United  States. 

The  International  Society  of  Esperantist  Jurists  is  in 
fine  shape  and  in  good  working  order  but  it  is  only  a  shade 
of  its  future  growth.  It  is  easy  to  suggest  in  how  many 
different  ways  the  society  can  be  built  up  into  an  interna- 
tional society  able  to  command  the  attention  and  respect 
of  the  entire  world.  It  is  not  too  much  to  expect  that  the 
various  bar  associations  will  take  the  initiative  in  the  for- 
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mation  of  clubs  and  societies  among  lawyers,  for  the  study 
and  propagation  of  Esperanto. 

The  advantages  to  be  derived  by  lawyers  by  the  study 
and  application  of  Esperanto  are  very  numerous.  Since 
communication  has  already  been  had  between  lawyers  of 
the  different  countries,  we  can  state  from  experience  that 
the  benefits  are  such  that  the  modem  advocate  cannot 
afford  to  be  without  them.  The  International  Society  of 
Esperantist  Jurists  is  the  greatest  instrument  in  the  hands 
of  the  lawyers  to  bring  about  arbitration,  to  effect  the 
reduction  of  the  armaments  of  the  nations.  It  may  become 
the  most  powerful  international  organization  existing  to 
promote  the  study  of  international  law  and  the  cause  of 
peace  and  arbitration.  This  international  institution  has 
work  for  every  advanced  student  of  the  law,  whether  advo- 
cate or  judge,  in  every  country, — it  has  work  for  those 
whose  sympathies  lead  them  to  favor  the  movement. 

Judges  will  find  this  association  of  the  greatest  value 
and  utility  to  them — ^we  can  say  truthfully  that  the  organi- 
zation will  be  invigorated  by  contact  with  the  bench;  the 
judges  are  to  lead  and  the  lawyers  to  follow.  As  a  medium 
for  correspondence  with  judges  in  other  countries,  Esper- 
anto is  demonstrative  as  the  most  suitable  vehicle  for  ele- 
vation in  point  of  world-culture.  It  is  hardly  necessary  to 
point  out  the  benefits  which  will  accrue  as  soon  as  judges 
seek  to  enlighten  themselves  as  to  the  true  opportunities 
afforded  by  international  correspondence,  and  so  come  to 
know  one  another. 

It  should  not  be  forgotten  that  the  International  Society 
of  Esperantist  Jurists  is  an  international  movement  -auxil-. 
iary  to  all  undertakings  which  cause  advocates  to  unite  for 
mutual  objects  and  ends. 

Increased  interest  is  being  manifested  among  medical 
men,  educators,  scientists,  business  men,  etc.,  for  Esper- 
anto, and  it  is  a  question  which  will  make  the  most  progress, 
or  point  to  the  most  results  obtained.  Lawyers  cannot 
afford  to  be  in  the  rear  of  the  movement.    Every  lawyer 
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study  Esperanto  and  become  a  member  of  the  new 
itional  association.  It  may  not  have  a  present  pecun-^ 
due  to  him — it  may  not  be  essential  to  study  it  and 
md  the  services  of  our  organization  in  order  to  prac- 
e  profession,  give  legal  advice,  attend  the  courts, 
this  extent  form  no  part  of  the  lawyers  legal  educa- 
iit  it  is  surprising  that  every  lawyer  who  has  become 
ber  of  this  international  society  has  helped  to  con- 
!  articles  in  Esperanto,  or  helped  to  prepare  the 
into  law  dictionary  thereby  becoming  enthusiastic  in 
rk  as  an  advocate.  The  environment, — the  intema- 
environment  in  this  case — ^has  worked  wonders. 
3ranto  will  be  useful  in  the  courts  for  it  will  be  pos- 
>  do  away  with  the  expense  of  hiring  interpreters  as 
B  Esperanto  is  taught  in  all  the  schools  of  the  world, 
the  proceedings  could  take  place  entirely  in  Esper- 

yers  can  by  using  Esperanto  bring  about  some  of  the 
st  reforms  in  the  law,  modifications  embracing  the 
jystems  of  all  the  nations,  such  as  uniform  bills  of 
ige,  uniform  and  universal  banking  laws  and  patent 
In  the  latter  case  especially,  will  the  importance  of 
Esperanto  be  perceived;  by  dint  of  his  very  specialty 
patent  lawyer,  every  admiralty  lawyer  and  practi- 
in  the  Federal  courts  should  be  a  member  of  the 
ational  Society  of  Esperantist  Jurists  in  order  ta 
the  organization  on  a  stiU  higher  footing  and  prac- 
)asi8.  The  necessity  of  engaging  the  assistance  of 
a  attorneys  in  cases  involving  issues  between  citi- 
f  this  country  and  other  countries  where  special  con- 
j  must  be  reposed  impels  every  Federal  practitioner 
iy  Esperanto  and  have  interrelation  with  able  mem- 
f  the  I.  S.  E.  J.  Judging  by  the  small  length  of  time* 
ary  to  master  Esperanto,  and  the  results  possible  ta 
lieved,  no  one  can  fail  to  be  convinced  as  to  the 
tages  which  Esperanto  presents  to  the  members  of 
sderal  bar. 
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Every  law  student  should  study  Esperanto,  should  or- 
ganize clubs  and  societies  in  order  to  become  a  member  of 
the  International  Society  of  Esperanti&t  Jurists.  Many 
have  availed  themselves  of  this  opportunity  in  Europe.  Law 
students  have  every  advantage  over  their  more  expe- 
rienced brethren — and  knowing  Esperanto,  they  will  be  the 
first  participators  in  the  new  civilization  that  will  make 
Esperanto  an  important  factor. 

Contact  with  the  I.  S.  E.  J.  will  elevate  professional  con- 
duct by  acquainting  the  members  of  the  International 
Society  of  Esperantist  Jurists  with  the  codes  of  legal  ethics 
prevailing  in  every  country.  This  is  very  important.  At 
the  Universal  Congress  of  lawyers  which  was  held  at  the 
St.  Louis  Exposition  topics  of  this  nature  received  large 
attention,  and  a  desire  was  expressed  for  more  active  labor 
in  this  direction.  Esperanto  is  an  excellent  medium  for 
large  gatherings  of  lawyers,  not  only  in  internaCtional  con- 
gresses but  in  national  assemblies  as  well,  because  of  the 
ability  to  diagnose  favorably  aU  international  movements. 

Self  sacrifice  is  not  necessary  in  order  to  study  Esper- 
anto,— the  learner  is  no  longer  a  pioneer;  the  generation 
of  the  pioneer  is  almost  by.  The  learner  is  only  called 
upon  to  use  it.  Innumerable  applications  have  been  made 
and  can  be  made  by  every  Esperantist.  The  influence 
which  will  come  with  increased  membership  is  most  remark- 
able to  behold.  The  activity  in  one  country  will  react  in 
other  countries  when  the  results  are  announced,  and  this 
influence  will  also  spread  within  healthy  bounds. 

A  fair  trial  will  convince  anyone  of  the  utility  of  Esper- 
.anto  for  every  species  of  legal  work. 

The  law  is  an  expanding  science,  the  framer  of  the  law, 
"ithe  interpreter,  and  the  appliers — all  have  a  hand  in  shap- 
ing future  legislation.  All  should,  therefore,  acquire  the 
.comparative  method  of  international  research  obtainable 
only  through  the  medium  of  Esperanto.  Translations  of 
foreign  statutes,  if  made  in  Esperanto,  would  result  in  a 
great  saving  of  time  and  energy. 
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e  unification  of  the  excellencies  of  the  common  law 
the  Corpus  Juris  Civilis  will  be  brought  about  by 
ranto  in  the  course  of  time.  Neither  system  will  be 
lanted — ^both  will  become  harmonized  and  invigorated 
by.  There  must  follow  legal  chaAges  as  soon  as  the 
sates  of  one  country,  looking  for  needed  legislation 
her  countries  find  the  need  anticipated  in  a  foreign 
try  and  avail  themselves  through  Esperanto  to  receive 
af ormation  required.  In  this  way,  it  is  to  be  noted,  it 
3e  possible  for  lawyers  using  Esperanto  to  receive  in- 
ation  on  all  legal  topics  of  interest  directly  from  the 
Dal  foreign  sources.  Private  reports  will  be  exchanged 
Ben  the  lawyers  of  the  various  countries, 
lion  is  strength;  the  lawyers  all  over  the  world  should 
.  A  slight  effort  that  could  not,  would  not  interfere 
the  daily  work  of  the  advocate  is  all  that  is  demanded, 
time  required  to  master  Esperanto  is  very  short  1  to 
t,  the  field  is  unlimited.  The  best  argument  for  taking 
is  the  individual  results  to  be  achieved.  The  Interna- 
i  Society  of  Esperantist  Jurists  invites  the  assistance 
rerj  lawyer  to  build  up  this  world-wide  organization 
is  country  and  the  Vice-President  for  this  country  will 
the  matter  in  hand  with  the  bar  associations.  Good 
sel  and  association  with  lawyers  in  every  state  in  the 
n  is  needed  and  expected. 
iHiNOTON,  D.  c.  WhiLiam  E.  Baff. 
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BATE  REGULATING  BODIES  AND  THE  POSTAL 

SERVICE. 

If  the  question  was  asked  of  the  many  commission  and 
rate  regulating  bodies  of  the  several  states;  those  bodies 
which  have  superintendence  and  control  over  public  service 
corporations;  ''What  authority  have  you  to  make  rates  on 
mail  matter  f  the  answer  would  likely  be  uniform  and 
unanimous  and  consist  of  the  single  word,  ''None.'* 

Yet,  perhaps  for  the  reason  that  the  question  has  never 
been  presented  and  considered  by  such  bodies,  they  are 
continually  either  making  or  attempting  to  make,  are 
enforcing  or  attempting  to  enforce,  or  are  passively  allow- 
ing rates  to  be  collected  and  practices  followed  within  their 
several  jurisdictions  which  in  effect  very  materially  operate 
to  make  rates  upon  mail  matter  and  which  at  the  same  time 
very  materially  operate  to  create  the  unfortunate  and  inde- 
fensible condition  of  an  annual  deficit  in  the  operations  of 
the  postal  department  of  our  common  country.  A  deficit 
of  millions.  A  deficit  which  the  people  of  the  whole  coun- 
try pay.  A  deficit  which  while  it  may  be  augmented  on 
account  of  other  matters  is  most  largely  created  by  the 
rates  and  practices  herein  set  forth.  A  deficit  which 
seriously  retards  the  proper  development  of  this  most  use- 
ful agency  of  the  general  government. 

Right  here  it  perhaps  occurs  to  rate-making  commissions 
that  this  is  no  affair  of  theirs.  But  it  is  an  affair  of  theirs. 
They  are  citizens  of  the  United  States  of  America.  This 
is  our  government.  This  is  our  postofBce.  If  there  is  any- 
thing that  such  bodies  can  do  to  hasten  the  day  when  the 
present  unfortunate  condition  of  the  postal  service  will  be 
remedied,  it  would  appear  to  be  one  of  their  most  pleasure- 
able  duties  and  of  the  highest  concern  to  every  citizen.  It 
is  contended  that  there  is  such  a  way ;  that  it  will  not  con- 
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ith  any  duty  to  any  state  or  conflict  with  the  laws  of 
ate.    Let  ns  briefly  consider  the  question, 
postoffice  is  a  public  establishment,  instituted  for 
rpose  of  performing  such  public  service  with  relation 
riage  and  distribution  of  mail  matter  as  it  may,  by 
^  authorized  and  required  to  undertake.    Long  before 
esent  Constitution  was  adopted,  the  postal  service 
itablished  in  this  country.    Its  early  conception  and 
ies  embraced  very  much  the  same  service  as  it  is  now 
;ted  to  perform — the  carriage  of  intelligence — letters 
the  transportation  of  small  portable  goods,  later,  it 
to  embrace  the  carriage  of  newspapers  and  periodi- 
In  1672  a  postal  service  was  put  in  operation  between 
a  and  New  York  by  Francis  Lovelace,  Governor  of 
York.    Writing  to  John  Winthrop,  under  date  of 
iber  27,  1672,  he  says:    **I  herewith  present  to  you 
Eirities,  a  pacquett  of  the  latest  intelligence  I  could 
withal,  and  a  post    .    .     .    this  person    that    has 
taken  the    employment    I   conceaved   most   proper, 
voted  active,  stout  and  indefatigable    ...    I  have 
an  annuall  sallery  on  him,  which,  together  with  the 
tage  of  his  letters  and  other  small  portable  packes, 
-fford  him  a  handsome  livelyhood.''^  Of  the  initial  trip 
3  first  t>ost  the  Memorial  History  of  New  York  says  r^ 
J  recorded  as  creating  great  excitement  in  the  little 
e  of  Harlem  when  that  first  postman  drew  up  at  the 
1  door  to  refresh  himself,  as  he  undoubtedly  did,  with 
good  home-brewed  Harlem  beer — ^his  'port  mantles^ 
manteaux)  crammed  with  'letters  and  small  portable 
,'  the  'locked  box'  in  the  office  of  the  colonial  secre- 
iccumulating  the  next  month's  mail,  and  what  he  had 
:ht  being  carried  to  the  'coffee  house'  to  be  'well- 
bed^  until  called  for."    As  we  shall  later  see,  this 
conception  of  the  legitimate  field  of  the  postoffice — the 
mission  and  delivery  of  public  intelligence — ^newspa- 
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pers — the  '* comforts  of  friendly  correspondence*' — ^letters 
— and  the  carriage  and  delivery  of  '* small  portable  goods'* 
— a  limited  parcels  post — ^was  faithfully  adhered  to  by  the 
people  of  this  country  for  about  two  hundred  years,  both 
in  law  and  practice. 

We  shall  have  occasion  to  later  find  that  the  postal  busi- 
ness was  early  regarded  as  a  proper  governmental  monop- 
oly and  that  it  was  considered  both  reasonable  and  neces- 
sary that  the  general  government  should  have  and  exercise 
the  sole  duty  and  responsibility  of  providing  ways,  means, 
and  facilities  for  the  carriage  of  the  mail  and  at  the  same 
time  be  entitled  to  and  receive  all  the  emoluments  and 
profits  growing  out  of  the  performance'  of  that  service — 
that  all  mail  matter  should  pass  through  the  postoflSce  and 
be  subject  to  its  tolls — ^postage.  When  in  1691,  William 
and  Mary  farmed  out  by  royal  grant  the  right  to  establish 
and  maintain  a  postal  service  in  the  American  colonies  for 
the  term  of  21  years,  they  used  the  following  words: 
**  Thomas  Neale  Esq.  is  hereby  granted  full  power  to  erect, 
settle  and  establish  within  the  chief  parts  of  their  majes- 
ties' colonies  and  plantations  in  America  an  office  or  offices 
for  the  receiving  and  dispatching  letters  and  pacquets  and 
to  receive,  send  and  deliver  same  .  .  ."  **  Letters  and 
pacquets"  what  a  fateful  and  interesting  term.  ** Pacquets" 
is  now  in  the  law  as  ''packets"  and  ''letters  and  packets" 
is  rather  an  old-fashioned  term  for  the  more  modem  "mail 
matter."^  In  the  early  days,  no  limit  was  made  in  the 
law  as  to  the  weight  of  "packets"  which  might  be  sent  by 
post,  /SO  we  find  the  postmaster  general,  in  1799,  writing 
to  Congress  and  urging  that  a  weight  limit  be  fixed  on 
packets;  saying  that  in  consequence  many  "packages"  had 
been  sent  which  those  to  whom  they  were  addressed  had 
refused  to  take  up  on  account  of  the  expense. 

"Letters  and  packets"  is  a  phrase  which  has  always 
been  synonymous  with  the  term  "mail  matter"  in  postal 

'  United  states  v.  Huggett,  40  Fed.  is  mailable,  such  as  merchandise 
S38-40.  "Revised  Statutes,  Sec.  3981,  and  not  necessarily  a  bag  of  letters." 
'packet'  means  any  package  which      U.  S.  v.  Blackman»  17  Fed.  837. 
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law  and  postal  history.  ** Letters'*  meant  the  same  thing 
that  the  word  means  today,  while  ^'packef  or  *  Vpackets'* 
meant  all  other  mail  matter.  The  rates  of  postage  as 
defined  by  the  early  acts  of  Congress  make  this  clear. 
** Letters''  were  rated  by  the  sheet — there  were  no  envelopes 
in  those  days — so  a  letter  of  on^  sheet  took  so  much  postage 
while  a  letter  of  two  or  more  sheets  paid  more.  **  Packet 
or  packets"  of  other  mail  matter  was  rated  by  the  ounce 
as  it  is  today.  And  what  is  equally  important,  at  first, 
there  was  no  limit  to  its  weight,  an  unlimited  parcels  post.* 

The  Neale  patent  was  bought  back  by  the  English  Crown 
in  1710  and  from  thence  the  post  in  this  country  has  always 
been  considered  and  conducted  as  a  public  agency. 

It  has  a  few  times  since  been  suggested  that  the  postal 
service  could  be  best  administered  in  private  hands,  but 
so  far  as  we  can  find  only  once  was  ever  such  a  query  asked 
in  the  Congress  of  the  United  States. 

Congress  asked  the  committee  on  postoffice  and  post 
roads  to  ''inquire  into  the  expediency  of  abolishing  the 
postoffice  department;  and  if  it  deems  it  inexpedient,  that 
then  they  report  on  the  propriety  of  repealing  all  laws  that 
restrain  individuals  or  corporations  from  carrying  mails 
or  mail  matter,"  and  on  January  21,  1859,  the  committee 
reported  that  it  would  be  ''inexpedient"  to  do  either  of 
these  things.  So  we  learn  from  this  that  in  1859  there  were 
laws  which  forbid  the  carriage  by  other  means  than  the 
mail  of  any  "mail  matter;"  that  there  was  at  that  time 
a  law  which  forbid  private  agencies  from  carrying  mail 
matter.'  Congress  had  just  eleven  years  before  that  passed 
an  act  which  was  intended  to  forever  settle  any  doubt  on 
the  question  of  the  power  of  Congress  to  forbid  the  car- 
riage of  mail  matter  by  other  agencies  than  that  afforded 

^To  find  the  early  rates  and  the  1692.    Mass.  Historical  Collections, 

early  definitions  of  mall  matter  you  6th  Series,  Vol.  V,  pp.  52,  101,  116. 

should  read:     English  Statutes  at  140.    Senate  Doc.  No.  642,  61st  Cong. 

Large,  Vol.   12,   115;    Vol.   26,   249.  2  Sess. 

Henning's  Statutes  at  Large   ( Vir-  » See  report  No.  185,  35th  Cong.  , 

glnia).  Vol.  3,  11M5.    Act  of  New  2  Sess. 
York    Colony,    passed     November, 
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by  the  postal  department  and  at  the  same  time  to  announce 
the  view  of  Congress  as  to  the  wisdom  of  such  procedure. 
Congress  determined  both  of  such  questions  in  favor  of  the 
power  and  the  right  of  such  a  course. 

The  agitation  over  the  private  carriage  of  mail  matter 
by  express  companies  and  others  was  constant  and  of  prime 
interest  for  many  years  before  the  passage  of  the  law  men- 
tioned. The  subject  was  considered  by  a  committee  of 
Congress.®  This  committee  reported  that  *^  further  legis- 
lation (is)  necessary  to  protect  the  public  service,  and  pre- 
sents a  question  no  less  momentous  than  this:  Whether 
the  constitution  and  laws  of  the  country  or  a  lawless  com- 
bination of  refractory  individuals  shall  trvumphf  This 
committee  was  writing  about  the  violations  of  the  spirit  of 
then  existing  laws  by  the  express  companies  of  that  time. 
They  urged  the  passage  of  more  comprehensive  laws ;  such 
laws  were  passed  and  yet  continue  in  our  law.  This  report 
is  a  vigorous  one  and  should  be  read  in  its  entirety. 

The  postal  service  is  a  natural  governmental  monopoly. 
Such  monopoly  should  be  complete.  Under  the  law  such 
monopoly  is  complete,  allowing  certain  exceptions  consid- 
ered proper  in  the  wisdom  of  Congress.  Early  legislation 
recognized  this  principle  and  later  legislation  has  empha- 
sized it.  ^^The  business  of  carryvng  letters  and  other  mail 
matter  belongs  exclusively  to  the  government.^ ^  Thus 
speaks  the  Attorney  General  of  the  United  States  on  June 
3, 1858.  This  opinion  is  reported  in  9th  Atty.  Gen.  Op.  161, 
and  this  opinion  is  quoted  with  approval  by  the  United 
States  Court  in  the  case  of  Blackham  v.  Gresham.*' 

"No  government  has  ever  organized  a  system  of  posts  without  secur- 
ing to  itself,  to  some  extent,  a  monopoly  of  the  carriage  of  letters  and 
mailable  packets.  The  policy  of  such  an  exclusive  system  is  a  subject 
of  legislative,  not  of  Judicial,  inquiry.  But  the  monopoly  of  the  govern- 
ment is  an  optional,  not  an  essential,  part  of  its  postal  system.  The 
mere  existence  of  a  postal  department  of  the  government  is  not  an 
establishment  of  the  monopoly.    When  it  is  legislatively  established.  It 

•H.  R.  Rep.  No.  228,  Fed.  28,  1844.      Gen.  Op.,  152;  21st  Atty.  Gen.  Op., 
'  16  Fed.  609.    See  also  14th  Atty.      398. 
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may  include  one  or  more  without  embracing  all  of  the  subjects  of  the 
government's  postal  arrangements.  The  business  of  private  carriers  of 
letters  and  mailable  packets,  even  on  the  principal  mail  routes,  is  lawful 
unless  legislatively  prohibited." 

Thus  spoke  Judge  Cadwalader,  in  the  case  of  United 
States  V.  Kochersperger.® 

Now,  let  ns  see  whether  or  not  the  government  has,  as  a 
matter  of  legislative  policy,  determined  that  the  postal  serv- 
ice shall  enjoy  within  legislative  limits  a  monopoly  in  the 
carriage  of  mail  matter — all  mail  matter — all  letters  and 
packets  which  are  by  law  mailable,  permissible  to  go  in  the 
mail. 

The  exceptions  from  the  monopoly  of  the  postal  service 
as  created  by  legislative  authority  are: 

(J.)  Common  carriers  may  carry  otherwise  than  in  the 
mail,  letters  or  packets,  relating  to  the  merchandise  under 
their  control,  or  respecting  the  current  business  of  the 
carrier. 

(2)  You  may  send  a  letter  or  packet  by  a  friend  without 
compensation,  or  by  a  messenger  employed  for  the  partic- 
ular occasion  only. 

(3)  Certain  matter  may  be  sent  by  private  express,  pro- 
vided you  place  thereon  the  requisite  amount  of  stamps, 
necessary  to  carry  the  same  by  mail  and  cancel  same.  This 
is  to  give  you  an  opportunity  of  sending  diamonds  or  thou- 
sand-dollar bills,  or  other  extra  valuable  matter,  by  private 
express  and  get  any  extra  security  afforded  by  express 
companies  and  at  the  same  time  the  government  gets  its 
revenue  by  the  cancellation  of  the  proper  amount  of  stamps. 

Congress  gets  its  authority  in  postal  matters  from  the 
ten  words  in  section  eight  of  the  Constitution  of  the  United 
States;  reading:  *'The  Congress  shall  have  power:  To 
establish  Postoffices  and  Post-Eoads."  Since  the  establish- 
ment of  the  government,  this  grant  has  always  been  taken 
to  mean  that  thereby  Congress  is  invested  with  the  exclus- 

•Fed.  Cases.  No.  15,541. 
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ive  control  of  the  entire  postal  system,  with  all  its  incidents 
and  accessories.    ** President  Monroe  said: 

"Whatever  Is  absolutely  necessary  to  the  accomplishment  of  the  object 
of  the  grflCnt,  though  not  specified,  may  fairly  be  considered  as  included 
In  it.  .  .  .  PostofBces  were  made  for  the  country,  and  not  the  country 
for  them,"  and  again  in  the  same  connection,  he  states  that  the  power 
contained  \n  this  grant  should  be  so  used  "as  to  diffuse  intelligence  as 
extensively  and  to  make  the  Institution  as  useful  as  possible,  to  fix  the 
postage  to  be  paid  on  every  letter  and  packet  thus  carried."* 

In  the  first  message  of  President  J.  Q.  Adams,  he 
expresses  his  idea  as  to  the  proper  **nse"  of  the  postal 
establishment  as  embracing  **the  comforts  of  friendly  cor- 
respondence, the  echanges  of  internal  traffic  and  the  lights 
of  the  periodical  press  shall  be  distributed  to  the  remotest 
comers  of  the  Union  at  a  charge  scarcely  perceptible  to 
any  individual,  and  without  the  cost  of  a  dollar  to  the 
public  treasury/^ 

How  must  the  shades  of  the  immortal  fathers  of  our 
constitution  be  grieved  at  the  monumental  deficits  now 
annually  occurring  in  our  postal  department!  How  they 
must  weep  at  our  lack  of  vigilance  which  permits  private 
greed  to  make  such  enormous  inroads  upon  this  most  neces- 
sary agency  of  the  government!  It  is  inconceivable  that 
the  government  should  provide  for  postage  upon  * 'letters 
and  packets"  and  not  have  the  right  to  protect  the  revenue 
arising  from  such  service  by  making  all  mail  matter  pass 
through  the  mails,  and  by  making  all  mail  matter  pay  pos- 
tage when  carried  over  a  post  route.  Congress  making 
such  exceptions  as  it  in  its  wisdom  should  deem  proper. 
To  do  otherwise  is  to  invite  private  enterprise  to  take  the 
profitable  routes  and  absorb  a  great  volume  of  the  business 
properly  belonging  to  the  postoffice  and  to  leave 
those  remote  and  isolated  places  of  our  country  to  be 
served  by  the  postoffice  at  a  loss  and  with  no  opportunity 
to  recoup  such  losses  from  the  business  done  in  the  more 
populous  sections.    Thus  the  mailable  package  business 

'Messages  and  Papers  of  the  and  packet"  means  and  has  always 
Presidents,    Vol.    2,    144.     "Letter      meant  "mail  matter." 
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done  by  the  govenunent  averages  only  a  little  more 
one-fourth  pound  per  package;  rural  carriers  go  out 
part  of  a  load  at  the  price  of  a  full  load  and  we  have 
en  million  dollar  postoffice  deficits  and  twenty-four 
>n  dollar  dividend  ''melons'*  of  express  companies; 
■  which  the  whole  people  pay.  But  has  Congress  pro- 
i  by  proper  legislation  this  manifestly  proper  right 
ive  postage  on  all  mail  matter  passing  over  post 
IS  and  protected  by  law  the  revenues  of  the  depart- 
t    Let  us  see  further. 

Dgress  has  determined  what  are  post-roads  and  such 
ie  all  rail  and  water  transportation  lines,  and  all  dirt 
I  over  which  the  mails  pass  and  all  letter  carrier  routes 
ties.^®  Congress  has  defined  mail  matter  and  deter- 
i  the  classification  thereof.  Its  last  registered  will  in 
•espect  is  expressed  in  section  7  of  the  act  of  March  3, 
^^  which  inter  alia  provides:  ''That  mailable  matter 
be  divided  into  four  classes:  (1)  written  matter;  (2) 
dical  publications;  (3)  miscellaneous  printed  matter; 
Qerchandise.'* 

L8  snflScient  for  the  purposes  of  this  discussion  to  now 
before  us  the  definition  of  mail  matter  of  the  fourth 
,  which  according  to  the  highest  authority,  Con- 
;,  is: 

'hat  mailable  matter  of  the  fourth  class  shall  embrace 
atter  not  embraced  in  the  first,  second,  or  third  class, 
ti  is  not  in  its  form  or  nature  liable  to  destroy,  deface 
herwise  damage  the  contents  of  the  mail  bag  or  harm 
person  of  anyone  engaged  in  the  postal  service,  and  is 
sibove  the  weight  provided  by  law,  which  is  hereby 
red  to  be  not  exceeding  four  pounds  for  each  package 
5of,  except  in  the  case  of  single  books  weighing  in 
^8  of  that  amount  .  .  .'*^*  Certain  things  and  cer- 
matter  are  made  non-mailable  by  the  terms  of  the  new 


€.  3964  Reylsed  Statutes  of 
nlted  States  and  First  Supp. 
0,  p.  422. 


"  First  Supp.  R.  S.  U.  S..  page  246. 

"Section  20,  Act  March  3,  1879, 

as  amended  by  Act  of  June  8,  1896. 


Digitized  by 


256  45  AMEBIOAK  LAW  BBVIBW. 

penal  or  criminal  code  which  went  into  effect  January  1, 
1910. 

Now,  let  us  not  become  confused  over  the  use  of  the 
phrase  '*  mailable  matter,  ^^  as  used  in  the  Congressional 
definition  of  matter  of  the  fourth  class  and  conclude  that  it 
means  that  Congress  has  simply  made  it  permissible  that 
such  matter  might  be  sent  in  the  mail ;  that  the  sender  had 
his  choice  of  agencies.  The  same  words  are  used  in  defin- 
ing mail  matter  of  the  first  and  second  class,  while  the 
words  *'mail  matter**  are  used  in  the  same  sense  in  defin- 
ing matter  of  the  third  class,  instead  of  the  words  *' mailable 
matter.'*  *' Mailable  matter**  and  *'mail  matter'*  are 
used  as  interchangeable  terms  in  the  acts  of  Congress  relat- 
ing to  the  postal  service. 

Now  what  are  the  existing  provisions  of  the  law  which 
are  intended  to  protect  the  revenues  of  the  postal  depart- 
ment and  to  make  it  unlawful  to  carry  mail  matter  over  a 
post-road  for  hire,  except  it  is  carried  as  a  part  of  the 
mail,  or  falls  within  the  exceptions  provided  in  the  acts  of 
Congress! 

Section  181  of  the  new  criminal  code  of  the  United 
States,  effective  January  1,  1910,  provides: 

"Whoever  shall  establish  any  private  express  for  the  conveyance  of 
letters  or  packets,  or  in  any  manner  cause  or  provide  for  the  conTey- 
ance  of  the  same  by  regular  trips  or  at  stated  periods  over  any  post 
route  which  is  or  may  be  established  by  law,  or  from  any  city,  town, 
or  place,  to  any  other  city,  town,  or  place,  between  which  the  mall  is 
regularly  carried,  or  whoever  shall  aid  or  assist  therein  shall  be  fined 
not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than  six 
months,  or  both:  Provided,  that  nothing  contained  in  this  section  shall 
be  construed  as  prohibiting  any  person  from  receiving  and  delivering  to 
the  nearest  postofflce,  postal  car,  or  other  authorized  depository  for  mail 
xnatter,  any  mail  matter  properly  stamped." 

This  is  in  the  terms  of  the  old  law  as  amended  in  1879; 
is  the  law  of  1848,  re-stated  to  modem  conditions ;  the  civil 
liability  of  $150,  under  the  old  law  being  changed  to  a 
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fine  of  not  more  than  $500,  with  possibility  of  impris- 
onment.^* 

^In  defining  what  is  tmlawful  to  be  carried  by  private 
express  it  says  *' letter  or  packet**;  in  noting  the  excep- 
tions, the  term  **mail  matter**  is  used.  Both  terms  appear 
in  the  same  section.  They  are  used  in  a  number  of  other 
sections  of  the  new  code  in  the  same  connection.  The 
opinions  of  the  attorney  general  hereinbefore  cited  as  sup- 
porting our  contention  and  the  cases  cited  from  the  courts 
of  the  United  States  are  set  out  in  the  annotations  appear- 
ing alongside  section  181  of  this  code,  in  the  official  author- 
ized publication  thereof. 

Other  sections  of  this  code  use  the  same  phraseology  and 
manifestly  are  designed  to  meet  other  phases  of  the  unlaw- 
ful carriage  of  mail  matter.  Such  is  the  provision  against 
any  carrier  transporting  any  agent  of  such  unlawful 
express  engaged  in  the  unlawful  carriage  of  letters  or 
packets ;  the  inhibition  against  any  person  sending  any  let- 
ter or  packet  by  such  express ;  making  it  unlawful  for  any 
carrier  to  carry  any  letter  or  packet  except  as  a  part  of 
tlte  mail,  etc. 

To  say  that  the  word  ** packet**  in  these  statutes  is  sur- 
plusage, or  that  it  means  nothing,  or  that  it  does  not  mean 
and  does  not  include  all  other  kinds  of  mail  matter  not 
included  in  the  term  ''letters,**  is  to  accuse  Congress  of 
carelessness  in  the  use  of  words,  an  imputation  which  Con- 
gress would  doubtless  resent.  If  the  word  ''packet**  as 
used  in  these  statutes  does  not  mean  and  was  not  intended 
to  mean  and  to  include  all  other  mail  matter  not  included 
in  the  term  "letter**  then  what  does  it  mean!  Certainly, 
it  cannot  be  considered  as  intending  to  mean  the  plural 
of  "letter.**  Had  Congress  intended  any  such  meaning, 
why  resort  to  such  unusual  methods;  why  violate  all  laws 
of  good  diction  and  accuracy  in  terminology  in  such  an 

^  See  also  Sees.  200  and  203  of      age"  while  Sec.  203  says  "letters  or 
New  Criminal  Code  of  N.  S.    Sec.      other  mailable  matter." 
200  used  the  term  "letter  or  pack- 

VOL.  XLV.  17 
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unusual  way?  It  would  appear  that  there  can  be  no  doubt 
that  these  statutes  first  passed  in  1848 ;  re-enacted  in  1872 
and  since  remaining  in  the  laws  of  the  land  and  now  sol- 
emnly re-affirmed  in  the  new  penal  code,  were  and  are 
intended  to  effectually  and  for 'all  time  assert  the  monopoly 
of  the  postal  department  of  the  general  government  in  the 
carriage  of  all  mail  matter  as  well  as  the  wisdom  of  such 
monopolistic  carriage.  Especially  would  this  seem  to  be 
a  correct  interpretation  of  these  statutes  when  it  is  conclus- 
ively shown  that  these  laws  were  first  made  to  meet  the 
very  conditions  of  competition  by  private  expresses,  exist- 
ing at  the  time  of  their  enactment. 

They  are  then  the  supreme  law  of  the  land.  The  duty 
of  all  good  citizens  is  then  plain.  Such  should  lend  their 
every  aid  and  encouragement  to  the  enforcement  of  the 
law.  Only  by  their  full  enforcement  can  the  people  of  the 
whole  country  come  to  know  and  understand  their  effect 
and  then  in  the  light  of  experience  we  shall  come  to  know 
of  a  certainty  whether  or  not  we  want  the  limits  of  the 
postal  monopoly  extended  to  include  a  larger  weight  of 
packets  or  whether  we  want  such  limit  reduced. 

The  oath  of  office  of  the  commissions  and  rate  regulating 
bodies  of  the  several  states  binds  them  to  the  support  and 
enforcement  of  these  statutes.  Their  plain  duty  can  not 
be  escaped  by  the  imputation  that  this  is  the  duty  of  the 
postoffice  department  and  that  is  lax  and  inactive.  Prior 
to  1881  the  postoffice  department  was  zealous  in  the  enforce- 
ment of  these  statutes  and  we  had  few  and  small  postal 
deficits.  It  remains  to  be  seen  what  this  department  will 
do  with  the  law  effective  January  1,  1910. 

The  neglect  or  failure  of  others  can  not  excuse  our  own 
lack  of  performance  of  our  duty. 

The  several  states  in  agreeing  to  the  national  constitu- 
tion gave  Congress  this  power  over  the  whole  postal  estab- 
lishment and  committed  to  Congress  the  duty  of  determin- 
ing its  limitations.  The  Congress  has  acted.  It  would 
appear  to  be  highly  improper  for  the  states,  or  any  officer 
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or  oflScers  thereof,  to  impede  or  hinder  the  enforcement 
of  the  postal  laws  of  Congress. 

In  most  states  there  is  some  body  which  has  jurisdiction 
over  common  carriers.  Express  companies  are  daily 
within  the  confines  of  every  state  carrying  mail  matter  in 
defiance  of  law.  So  far  we  have  not  been  able  to  ascertain 
that  any  state  commission  having  jurisdiction  over  express 
companies  has  affirmatively  ruled  upon  this  question  and 
directed  or  fixed  rates  at  which  express  companies  might 
carry  mail  matter  within  the  confines  of  such  states.  Cer- 
tainly no  such  commission  should  do  so.  If  a  commission 
of  a  state  can  make  rates  for  mail  matter  passing  within 
its  confines  then  a  state  can  establish  a  postal  service  in 
opposition  to  that  of  the  general  government.  May  a 
state  set  up  a  postal  system?  To  ask  the  question  is  to 
answer  it.  The  right  to  make  rates  on  mail  matter  was  a 
long  time  ago  by  the  adoption  of  the  constitution  commit- 
ted to  Congress.  Congress  has  exercised  such  right  with- 
out serious  question  for  more  than  one  hundred  years. 

Until  Congress  shall  determine  that  it  will  restrict  the 
activities  of  the  postal  service  to  letters  and  periodical  pub- 
lications, we  maintain  that  it  is  the  manifest  duty  of  all 
good  citizens  and  especially  those  in  office  and  of  power 
over  express  companies  to  see  that  such  agencies  do  not 
violate  the  law  within  their  jurisdictions  by  the  carriage 
of  mail  matter  between  points  and  places  within  such  state. 

The  Interstate  Commerce  Commission  derives  its  power 
from  an  act  of  Congress  passed  in  1887,  later  amended  so 
as  to  include  express  companies.  Such  commission  has 
lately  excused  its  consideration  of  express  rates  involving 
rates  for  the  carriage  of  mail  matter  on  the  ground  that 
such  handling  by  express  companies  of  such  matter  and  the 
filing  of  tariflFs  relating  thereto  did  not  violate  the  act 
which  such  commission  administers  and  certified  a  copy 
of  the  record  to  the  Attorney  General,  March  8,  1910. 

Thus  we  have  Congress,  the  Interstate  Commerce  Com- 
mission and  the  rate  regulating  bodies  of  forty-six  states 
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making  rates  on  the  carriage  of  mail  matter,  money  letters, 
packets,  newspapers,  magazines  and  other  printed  matter. 
The  responsibility  for  this  chaotic  jumble  must  lie  some- 
where. It  is  a  jumble  allowed  by  ignorance  or  worse.  In 
1844,  just  after  express  companies  were  started  and  while 
their  competition  with  the  postal  department  was  new,  it 
was  the  opinion  of  those  competent  to  judge  that  such  com- 
petition cost  the  postal  service  at  least  one-third  of  its 
revenue.  Doubtless  fifty  thousand  dollars  daily  is  not  too 
high  a  figure  to  place  upon  what  such  competition  now  costs 
the  people  of  the  country.  But  it  may  be  remarked  that 
as  these  transportation  expenses  are  not  paid  to  the  postal 
service  but  paid  to  express  companies  at,  in  most  instances, 
a  rate  less  than  postal  rate  that  the  whole  people  are  ahead. 
This  consid'eration  does  not  take  into  account  the  fact  of 
postal  deficits,  so  as  we  pay  the  deficit  and  the  express  com- 
panies at  the  same  time  we  are  paying  our  postage  bills 
twice,  besides  delaying  improvments  and  extensions  of  the 
service  to  the  good  of  the  whole  people.  In  my  judgment, 
so  far,  the  responsibility  for  this  unhappy  situation  in 
postal  conditions  does  not  lie  with  Congress.  Congress  so 
far  has  never  taken  a  backward  step  but  there  are  some 
jokers  concealed  in  the  provisions  of  the  pending  postal 
re-organization  bill;  some  phrases  which  would  repeal  the 
provisions  of  the  Federal  Criminal  Code.  All  the  power 
and  jurisdiction  Congress  has  over  commerce,  its  agencies 
or  instrumentalities,  is  to  be  found  in  the  *'conmierce 
clause"  of  the  constitution,  supplemented  by  the  *^post 
roads  clause."  These  clauses  of  the  constitution  are  not 
opposed  to  each  oth»er,  but  rather  supplement  and  aid  each 
other.  The  commerce  clause  has  limitations,  the  post  roads 
clause  has  no  limitations.  They  are  each  distinct  and 
plenary  grants  of  power  to  Congress.  It  lies  with  Con- 
gress to  determine  the  bounds  or  limitations  of  each  of 
:  these  powers.  Congress  has  made  certain  matter  of  com- 
imerce  mail  matter  and  thereby  committed  its  carriage  over 
post  roads  for  hire  (all  railroad  lines  are  post  roads)  to 
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mails  long  before  it  dreamed  of  an  interstate  commerce 
mission.  In  determining  the  bounds  of  the  postal  sys- 
Congress  has  under  the  post  roads  clause  of  the  con- 
ition  built  up  a  great  postal  service,  reaching  to  the 
rmost  confines  of  the  country,  daily  serving,  as  no 
r  agency  could,  the  most  isolated  inhabitant  as  well 
le  populous  marts  of  trade  and  commerce, 
cannot  believe  that  Congress  ever  intended  to  give  to 
Interstate  Commerce  Commission  any  authority  to 
lire  into  or  make  rates  on  mailable  matter  carried  inter- 
5  by  express  companies  or  other  carriers.  To  permit 
Interstate  Commerce  Commission  or  any  other  rate 
ing  or  rate  regulating  body  to  make  rates  upon  mail 
er  is  to  supercede  and  set  aside  the  work  of  Congress 
he  same  subject;  it  is  in  effect  to  repeal  the  laws  of 
jress,  an  unheard  of  proceeding.  The  effect  of  such 
m  is  to  make  havoc  and  create  chaos  or  worse  in  the 
inistration  of  the  laws  governing  the  postal  service, 
jsides,  the  rate  making  principle  which  has  for  many 
s  governed  Congress  in  making  postal  rates  is  squarely 
►sed  to  the  principles  and  methods  used  by  express  com- 
es. Congress  says  that  as  to  mail  matter  we  shall  have 
rate  for  any  distance ;  the  same  rate  for  all  distances ; 
3  express  companies  make  rates  in  most  any  old  way, 
nding  upon  competition,  distance,  volume,  and  many 
r  factors.  If  you  prepay,  the  rate  is  one  thing;  if 
ct,  a  different  rate  applies.  Their  rate  in  one  direction 
lually  different  from  the  rate  on  the  same  line  in  the^ 
r  direction. 

18  express  companies  charge  $2.15  for  an  eleven-pound 
age  from  Washington,  D.  C,  to  San  Francisco,  while 
American  Express  Company  will  carry  the  same  pack- 
■rom  New  York  to  San  Francisco  for  the  British  postal 
jm  for  sixty  cents.  For  this  contract  which  has  been 
istence  since  1902,  see  H.  E.  2189,  61st  Cong.,  3  Sess.^ 
Ki  Feb.,  1911. 
>  clear  up  this  situation  and  put  an  end  to  these  flag- 
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rant  floutings  of  the  rights  of  our  people,  it  is  only  neces- 
sary that  a  plain  common-sense  interpretation  be  made  of 
sections  181,  200,  203  of  the  New  Penal  Code  of  the  United 
States,  and  that  these  laws  be  enforced.  Section  181  re- 
lates to  carriage  of  mail  matter  by  private  express  and 
nses  the  term  **  letter  or  packet. '*  This  section  applies 
to  the  operations  of  express  companies  over  post  roads 
within  the  confines  of  the  boundaries  of  the  United  States. 
Section  200  of  code  relates  to  the  carriage  of  matter  by 
ships  plying  between  American  ports,  such  as  New  Orleans 
and  New  York  and  this  section  of  the  code  uses  the  term 
*  betters  or  packages.^*  Section  203  of  code  relates  to  ships 
plying  between  foreign  and  domestic  ports  and  this  sec- 
tion uses  the  term  ** letters  or  other  mailable  matter.*' 

Will  any  one  for  a  moment  contend  that  Congress  meant 
to  impose  restrictions  on  foreign  vessels,  carrying  mailable 
matter  to  this  country,  or  to  impose  restrictions  upon 
domestic  vessels  plying  between  domestic  ports,  which  it 
did  not  intend  to  impose  upon  the  express  companies  oper- 
ating over  the  post  roads  of  the  United  States!  There 
may  be  such  persons  but  I  have  not  yet  the  hardihood  to 
be  one  of  them. 

It  is  earnestly  submitted  that  in  the  pending  postal 
reorganization  bill  that  Congress  should  put  an  end  to 
these  quibbles ;  that  state  rate-making  bodies,  whether  com- 
niissions  or  legislatures,  should  see  to  it  that  no  express 
company  operating  within  their  jurisdiction  shall  have  any 
tariff  or  rates  for  the  carriage  of  mail  matter  between 
points  and  places  within  such  state. 

Let  each  citizen  and  official  do  his  full  duty  and  this  great 
public  agency,  the  postoffice,  will  yet  again  be  restored  to 
the  lines  of  its  founders ;  there  to  remain  a  beneficent  pub- 
lic service,  carrying  comfort  and  profit  to  the  whole  peo- 
ple and  all  ^^  without  the  cost  of  a  dollar  to  the  public 
treasury.'* 

Payetteville,  Abk.  Nathan  B.  Williams. 
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CURRENT  TOPICS  AND  NOTES. 

R  Contributors. — ^R.  Walton  Moore,  the  author  of  "Gro- 
md  the  Movement  for  International  Peace,"  is  at  present 
il  counsel  at  Washington  for  the  eastern  carriers  by  rail  and 
,  before  the  Interstate  Commerce  Commission  and  the  Fed- 
courts,  and  likewise  a  member  of  the  law  firm  of  Moore, 
)ur  &  Keith,  at  Fairfax,  Va.  He  has  served  in  the  Virginia 
Senate  and  in  the  Virginia  Constitutional  Convention  of 
;  and  is  a  member  of  the  Board  of  Visitors  of  the  University 
rginia,  and  of  William  and  Mary  College.  He  was  elected 
lent  of  the  Virginia  State  Bar  Association  during  his  absence 
trope  in  1909,  and  presided  at  the  Hot  Springs  (Va.)  meet- 
1  July,  1910,  when  the  Maryland  association  met  with  the 
nia  association.  His  address  on  "Grotius"  was  delivered  at 
meeting. 

LLiAM  P.  Malburn,  the  writer  of  "The  Violation  of  Laws 
ing  Speed  as  Negligence,"  is  a  member  of  Colorado  bar  and 
een  a  practitioner  in  Denver  since  1889. 


XLiAM  E.  Baff,  of  Washington,  D.  C,  the  writer  of  "The 
national  Society  of  Esperantist  Jurists,"  was  bom  in  New- 
New  Jersey,  but  moving  while  young  to  Worcester,  Mass., 
iccived  his  education  and  was  admitted  to  the  bar  there, 
le  is  at  present  engaged  in  the  practice  of  patent  law  in 
federal  courts  and  in  the  United  States  Patent  Office  ex- 
rely.  Mr.  Baff  is  regarded  as  one  of  the  leaders  of  the  Esper- 
movenaent  in  Europe  as  well  as  in  America.  He  was  one  of 
irst  pioneers  of  the  auxiliary  language  in  his  country,  and 
in  adept  at  a  time  when  the  advocates  of  this  international 
lage  could  be  counted  on  one's  fingers.  He  has  written  many 
J  and  pamphlets  about  and  in  Esperanto.  He  received  a 
ma  from  the  British  Esperanto  Association  in  1906.     The 

year  he  made  an  effort  to  have  Esperanto  introduced  into 
rmy  and  navy  academies,  having  written  and  submitted  doc- 
its  to  the  secretary  of  war,  and  of  the  navy.  While  in 
«st€r,  Mr.  Baff  was  allied  with  the  peace  movement  in  Europe 

contributed  articles  in  Esperanto  in  French  periodicals 
t  internationalism,  and  was  requested  by  the  French  Espe- 
>  Federation  to  write  a  treatise  on  Peace  and  Patriotism  in 
panto.  This  was  written  in  1908  for  which  he  was  awarded 
)loma  from  the  International  Exposition  of  Art,  Labor,  & 
iene,  held  at  Bologna,  Italy,  1909.  Mr.  Baff  is  now  engaged 
•anslating  into  Esperanto,  Blackstone's  Commentaries  with 
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notes  for  foreign  lawyers.  In  1907^  Mr.  Baff  was,  among  others 
in  Europe,  instrumental  in  organizing  the  International  Society 
of  Esperantist  Jurists  (I.  S.  E.  J.).  He  has  translated  in  Espe- 
ranto the  Code  of  Legal  Ethics  adopted  by  the  American  Bar 
Association,  which  is  now  being  printed  by  instalments  in  ''La 
Revuo/'  the  official  organ  of  the  1.  S.  E.  J.,  published  at  Paris. 
He  is  also  engaged  simultaneously  with  European  members  of  the 
new  international  jurist  association  in  preparing  a  legal  standard 
dictionary  for  general  use  among  lawyers  knowing  Esperanto. 
Besides  being  vice-president  of  the  I.  S.  E.  J.  for  this  country, 
Mr.  Baflf  is  counsel  for  the  Universal  Esperanto  Association  of 
Geneva,  Switzerland,  having  delegates  in  every  large  city  in  the 
world. 

Nathan  B.  Williams,  the  writer  of  "State  Regulating  Bodies 
and  the  Postal  Service,"  is  a  native  of  Arkansas  and  has  been  a 
practicing  lawyer  at  Fayetteville  in  that  state  since  1894.  He 
served  three  terms  as  United  States  Commissioner  for  the  Western 
District  of  Arkansas  and  in  1907  began  an  investigation  which 
convinced  him  that  the  laws  were  being  violated  by  express  com- 
panies carrying  mailable  matter.  He  has  written  a  number  of 
articles  in  the  various  magazines  on  this  subject. 


Lord  Chief  Justice  Alverstone:  Lord  Alverstone,  Chief 
Justice  of  England,  was  bom  in  1842,  the  second  son  of  Thomas 
Webster,  Q.  C.,  and  was  educated  at  King's  College  School,  the 
Charterhouse,  and  Trinity  College,  Cambridge.  He  was  called  to 
the  bar  in  1868  and  at  the  age  of  36  became  a  Queen's  Counsel. 
He  was  elected  to  Parliament  from  the  Isle  of  Wight  in  1885, 
becoming  soon  after  attorney-general  of  England,  a  position 
which  he  held  until  1900,  when,  after  a  brief  tenure  of  the  Mas- 
tership of  the  Rolls,  he  was  elevated  to  his  present  hd^h  office  and 
created  a  Baron  of  the  United  Kingdom.  As  Sir  Richard  Web- 
ster, attorney-general,  he  became  well  known  to  the  bar  of  the 
United  States,  as  British  counsel  in  the  Behring  Sea  and  Ven- 
ezuela arbitrations,  and  as  Lord  Alverstone  and  as  one  of  the 
judges  in  the  Alaska  boundary  dispute  that  decided  the  case  for 
the  American  contention,  he  is  entitled  to  our  respect  and  regard. 
He  is  one  of  the  great  judges  of  the  age  and  it  is  to  be  hoped  that 
he  may  before  long  be  able  to  accept  the  welcome  and  hospitality 
of  the  American  Bar  Association,  as  two  of  his  predecessors,  Lord 
Coleridge  and  Lord  Russell,  did  in  their  day.  His  portrait  in  this 
issue  ds  presented  to  our  readers  with  the  permission  of  the  pho- 
tographers, Messrs.  Elliott  &  Fry,  of  London. 


The  Centenary  of  the  French  Bar. — It  seems  rather 
strange  that  in  so  old  a  country  as  France  the  Centenary  of  its 
bar  should  have  been  celebrated  only  last  December.    But  the  old 
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ach  Ordre  des  Avocats  was  abolished  by  the  Constituent 
jinbly  in  1790,  and  after  a  lapse  of  twenty  years  was  reinsti- 
d  by  Napoleon  on  the  14th  December,  1810.  It  was  the  cen- 
xy  of  the  latter  event  that  has  just  been  celebrated  in  Paris 
I  ^reat  pomp  and  ceremony.  The  proceedings  opened  with  a 
ption  of  the  provincial  and  foreign  representatives  at  the 
lis  de  Justice,  delegates  coming  from  places  as  widely  distant 
lontreal  and  Constantinople.  The  bar  of  the  United  States 
1  not  seem  to  have  been  represented,  but  among  the  English 
gates  were  two  barristers  known  on  this  side  of  the  Atlantic: 
i,  D.  Acland,  K.  C,  Recorder  of  Oxford  and  Judge  Advocate 
he  Fleet,  and  W.  English  Harrison,  K.  C,  Chairman  of  the 
eral  Council  of  the  bar.  At  the  opening  conference,  Maitre 
3on-Billault,  the  Batonnier,  presided,  and,  in  the  course  of  a 
^hy  address,  sketched  the  origin  and  history  of  the  illustrious 
er  of  Advocates.  A  reference  to  ladv  barristers  was  warmly 
Lauded.  "In  Rome,  as  in  Greece,"  he  said,  "the  bar  was  a 
"ession  for  men,  but  the  historians  relate  that  in  Rome  two 
3rously  endowed  women,  Amasia  and  Hortensia,  proved  to  be 
rirable  barristers.  According  to  Valerius  Maximus,  however, 
Phrasia  scandalized  the  judges  by  her  bad  character  and  her 
ence,  and  they  wer6  compelled  to  forbid  her  to  speak  in  pub- 
The  next  evening  a  banquet  was  held  in  the  Salle  des  ras- 
3us  at  the  Palais  de  Justice.  President  Fallieres  and  several 
isters  were  present,  and  the  guests,  including  the  foreign  rep- 
ntatives  and  fifteen  lady  barristers,  numbered  1,300.  M. 
son-Billault,  proposing  the  toast  of  the  provincial  and  foreign 
iors,  recalled  the  opening  of  the  Palais  de  Justice  and  the  many 
orical  scenes  that  its  walls  had  witnessed.  M.  Girard,  the  Min- 
'  of  Justice,  then  spoke  of  the  excellent  relations  existing 
ireen  the  magistracv  and  the  bar.  "Some  of  the  nations  here 
■esented,"  he  said,  "may  have  benefited  by  the  example  of  our 
1  Code,  but  all  have  themselves  put  forth  fruitful  efforts.  Their 
hods  represent  a  considerable  advance  which  we  should  not 
>re,  for  a  perfect  knowledge  of  the  laws  of  other  countries  can- 
but  facilitate  international  agreements."  The  President  of 
French  Republic,  who  was  warmly  applauded  on  rising  to 
ik,  paid  a  tribute  to  the  legal  profession,  and  extended  a  warm 
come  to  the  provincial  and  foreign  representatives.  In  addi- 
i  to  the  official  functions,  numerous  private  entertainments 
e  given  to  the  visitors  from  other  countries  by  distinguished 
nl^rs  of  the  Paris  bar. 


;^E  History  op  the  French  Bar. — Maitre  Decoxi,  thus 
bribed  the  conditions  under  which  the  Order  of  Advocates  was 
pressed  and  then  re-established. 

le  origin  of  the  order  dates  back  from  time  immemorial.    Juvenal 

that  after   the  Roman  Conquest  the   natural   taste   of  the   Gauls 

eloquence  soon  led  to  the  creation  of  a  body  of  professional  advo- 
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cates  who  found  fame  and  fortune  within  easy  reach.  In  the  thir- 
teenth century  the  first  attempts  were  made  at  a  system  of  regulation. 
Barristers  were  required  to  swear  that  they  would  only  take  up  just 
causes;  their  fees,  proportionate  to  the  importance  of  their  cases,  and 
being  fixed  by  the  Judges,  were  never  to  exceed  the  then  equivalent  of  £27 
and  an  ordinance  of  the  year  1277  restricted  the  length  of  speeches,  for- 
bidding repetition  and  allowing  the  advocate  only  to  supplement  what  his 
confrdres  had  said  if  he  had  something  really  essential  to  add.  Philip 
the  Hardy  was  the  author  of  this  ordinance. 

The  history  of  the  French  Bar  is  interwoven  with  the  history  of  Par- 
liament. In  the  most  ancient  times,  in  fact,  Parliament  was  recruited 
from  the  bar,  and  the  most  eminent  magistrates — DeThou,  Siguier,  Pas- 
quier — had  first  been  famous  barristers.  When  the  Parliaments  were 
exiled,  advocates  closed  their  chambers,  and  when  the  magistrates  were 
recalled  the  advocates  returned  in  triumph  with  them.  In  their  pursuit 
of  equality  by  the  abolition  of  all  privileged  corporations  the  Constituent 
Assembly  did  not  overlook  the  ban  The  order  was  suppressed,  and  every 
citizen  who  had  made  the  necessary  studies  was  allowed  to  follow  the 
profession  "v/ithout  having  to  account  for  his  conduct  to  any  but  the  law." 
Although  some  illustrious  advocates — Tronchet,  Duport,  Treillard — were 
in  the  Assembly  they  dare  not,  or  would  not,  protest.  There  was  one, 
however,  who  possessed  the  courage  to  attack  the  project — Robespierre — 
but  his  counsel  was  disregarded,  and  the  Order  of  Advocates  was  abolished 
by  the  laws  of  the  16th  Aug.  and  the  2nd    Sept.,  1790. 

About  a  hundred  advocates,  however,  while  accepting  the  new  designa- 
tion homines  de  lot,  founded  a  free  society  which  preserved  the  customs 
and  discipline  of  happier  days.  They  dissociated  themselves  from  the 
new  comers,  who  were  often  without  capacity  and  not  infrequently  without 
morals. 

A  regrettable  failing,  however,  was  shown  in  certain  quarters.  Selected 
by  Louis  XVI.  to  defend  him,  Target  declined  on  the  ground  of  his  age 
and  weariness,  and  Tronchet  only  accepted  the  task  with  bad  grace.  But, 
indignant  at  these  unlooked-for  defections,  many  advocates  spontaneously 
offered  to  defend  the  unhappy  monarch.  Berryer  p^re  relates  in  his 
Souvenirs  that  Tronson-Ducoudray  assembled  a  large  number  of  confreres 
at  dinner  one  day.  It  was  then  resolved  to  form  a  defensive  league. 
If  the  choice  of  the  King  fell  on  any  one  of  them,  all  would  lend  their 
aid.  Even  the  line  of  defence  and  the  exordium  were  decided  on.  Leading 
counsel  for  the  defence  was  to  say,  in  substance:  "J'apporte  &  la  Con- 
vention la  v6ritd  et  ma  tete.  Elle  pourra  disposer  de  ma  vie  quand  elle  aura 
entendu  mes  paroles."  But,  as  it  turned  out,  none  of  these  resolute  advo- 
cates were  called.  Tronchet  and  the  venerable  Lamoignon  de  Malesherbes, 
whose  spontaneous  and  generous  offer  the  King  accepted,  asked  for  the 
aid  of  a  third  counsel.  The  King  designated  De  Sdze,  who  acquiesced 
without  hesitation  and  read  his  pleading  before  the  convention. 

Little  was  needed  in  those  days  for  a  man  to  be  sent  before  the  Revo- 
lutionary Tribunal.  Malesherbes  carried  his  head  to  the  scaffold,  and 
Tronchet  and  De  S^ze  only  owed  their  salvation  to  flight.  Yet  these 
happenings  failed  to  intimidate  the  advocates  of  that  day.  Tronson- 
Ducoudray  defended  Marie  Antoinette,  and  Chauveau-Legarde  Madame 
Elisabeth,  the  Glrondlns,  and  Charlotte  Corday. 

But  the  defenses  made  by  these  advocates  soon  became  Intolerable  to 
the  Tribunal  of  Blood,  and  a  law  of  the  11th  June,  1794,  reorganized 
the  Revolutionary  Tribunal  in  such  manner  that  henceforth  there  would 
be  but  one  sentence — death.  "No  more  advocates!"  said  art.  16.  "Calum- 
niated patriots  will  be  defended  by  patriotic  juries;  conspirators  will 
have  no  advocates  for  the  defence." 

Napoleon,  when  First  Consul,  undertook  to  raise  up  a  new  society  on 
the  ruins  of  the  old.    Having  drafted  the  regulations  of  general  adminleh 
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tration,  he  occupied  himself  with  the  reorganization  of  the  judiciary. 
The  tribunals  and  the  law  colleges  were  successively  established.  The 
First  Book  of  the  Civil  Code  was  promulgated,  soon  to  be  followed  by 
the  Code  of  Commerce,  the  Code  of  Criminal  Investigation,  and,  finally, 
the  Penal  Code.  At  length  came  laws  for  the  recognition  and  protection 
of  advocates,  but  at  this  Juncture  the  order  was  not  yet  re-established. 
'Subsequently  Cambacdr^  submitted  a  project  to  Napoleon  involving  this 
concession.  But  the  Emperor,  although  he  held  consultative  advocates 
and  jurisconsults  in  high  esteem,  professed  disdain  for  pleaders,  and  he 
scribbled  at  the  foot  of  the  project  this  comment:  "These  proposals  are 
absurd,  and  leave  no  room  for  action  against  advocates,  who  are  the 
artisans  of  crime  and  treason.  I  will  never  sign  such  a  decree  as  long  as 
I  have  the  sword  at  my  side.  I  wish  we  could  cut  out  the  tongue  of  any 
-advocate  who  uses  it  against  the  government." 

However,  the  project  was  amended,  and  on  the  14th  Dec.,  1810,  appeared 
the  decree  reestablishing  the  Order  of  Advocates  "as  one  of  the  means 
calculated  to  maintain  probity,  tact,  disinterestedness,  desire  for  con- 
ciliation, love  of  truth  and  justice,  and  enlightened  zeal  for  the  weak 
■and  oppressed." 


Law  Reform — The  Courts  Recognize  the  Call. — ^The  cry 
for  speedier  and  more  certain  justice  is  reaching  the  courts ;  the 
demand  that  technicality  shall  not  obscure  the  real  issue  is  finding 
already  a  response  by  more  than  one  appellate  judge  and  in  more 
than  one  appellate  court,  and  public  opinion  is  beginning  to  make 
itself  heara,  and  is  inducing  some  of  the  judiciary  to  sweep  aside 
form  when  it  stands  in  the  way  of  right.  In  the  place  of  a  recital 
of  cases  of  the  law's  delay,  we  will  this  month  set  out  a  number 
-of  current  decisions  which  stand  for  the  new  idea  of  courts  and 
judges.  First,  there  is  Holt  v.  United  States^  decided  at  the 
present  term  of  the  Supreme  Federal  Court.  The  prisoner,  who 
shot  a  man  in  the  barracks  at  Fort  Worden  and  was  convicted 
and  sentenced  to  imprisonment  Tor  life,  appealed  to  the  Supreme 
Court  of  the  United  States  on  the  various  technical  grounds; 
which  convicted  criminals,  through  their  lawyers,  are  accustomed 
to  urge  as  a  reason  which  they  should  go  impunished  or  that  the 
trial  should  be  gone  over  again  with  another  chance  to  escape. 
These  were  infelicity  in  the  phraseology  of  the  indictment;  the 
claim  that  incompetent  evidence  was  admitted  before  the  grand 
jury;  the  refusal  of  the  court  to  exclude  from  the  jury  a  man 
who  had  read  the  newspapers,  who  had  no  opinion  other  than 
that  derived  from  the  papers,  but  who  believed  that  he  could 
try  the  case  solely  upon  the  evidence,  fairly  and  impartially ;  the 
allowing  of  the  jury  to  be  present  during  the  argument  of  a  legal 
question  before  the  court ;  remarks  made  by  the  prosecuting  attor- 
ney in  his  opening  address;  permission  to  the  jury  to  separate 
during  the  trial ;  an  opportunity  for  them  to  read  the  daily  papers 
pending  the  trial ;  evidence  that  the  prisoner  was  required,  in  the 
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preliminary  proceedings,  to  put  on  a  blouse  in  order  to  aid  a 
witness  to  identify  him.  But  these  objections  were  all  overruled 
by  the  court  as  technical  objections  that  did  not  go  to  the  merits 
of  the  case. 

To  the  claim  of  the  prisoner's  counsel  that  the  jury  should  not 
have  been  allowed  to  hear  the  argument  on  the  admission  of  an 
alleged  confession  which  was  rejected  by  the  Court,  Mr.  Justice 
Holmes  said  that  "if  juries  are  fit  to  play  the  part  assigned  to 
them  by  our  law,  they  will  be  able  to  do  what  a  judge  has  to  do 
every  time  that  he  tries  a  case  on  the  facts  without  them,  and  we 
cannot  say  that  he  was  wrong  in  thinking  that  the  men  before 
him  were  competent  for  their  task."  And  on  the  point  that  as 
the  jury  were  allowed  to  separate  they  might  have  read  newspaper 
comments  on  the  case,  Mr.  Justice  Holmes  said:  "If  the  mere 
opportimity  for  prejudice  or  corruption  is  to  raise  a  presumption 
that  they  exist,  it  will  be  hard  to  maintain  jury  trial  under  the 
conditions  of  the  present  day." 

The  second  is  Post  v.  Brooklyn  R,  Co.,^  where  the  Court  of 
Appeals  of  New  York  says  per  curiam. : 

"There  are  errors  In  this  record,  but  we  find  none  calling  for  reversal, 
when  the  circumstances  under  which  the  erroneous  rulings  were  made  and 
their  probable  effect  on  the  result  are  taken  into  account.  Under  our  system 
of  appeals  every  error  does  not  require  a  new  trial,  for  the  vast  judicial 
work  of  the  state  could  not  be  done  on  that  basis.  Unless  the  error  is 
so  substantial  as  tx)  raise  a  presumption  of  prejudice,  it  should  be  disre- 
garded, for  undue  delay  is  a  denial  of  justice.  We  think  that  the  evidence 
received,  subject  to  objection  and  exception,  could  have  had  no  effect  on 
the  final  result,  for  it  did  not  change  the  material  aspect  of  the  case  or 
the  standing  of  any  witness,  or  the  attitude  of  either  party,  in  any  respect, 
nor  make  the  theory  of  either  party  more  probable  than  it  was  before." 

The  third  is  Parb  v.  State,^  where  the  Supreme  Court  of  Wis- 
consin ruled  that  a  conviction  of  wilfully  burning  insured  prop- 
erty would  not  be  reversed  because  of  the  misconduct  of  certain 
members  of  the  jury  in  going  to  the  building  where  the  fire  had 
occurred  and  making  an  examination  of  it.  On  this  point  the 
court  said :  "It  appears  that  during  the  trial  several  of  the  jury- 
men went  to  the  building  where  the  fire  occurred,  which  it  seems 
was  not  destroyed,  but  only  damaged,  and  made  some  examina- 
tion of  it.  This  was  misconduct  on  the  part  of  such  jurors.*  Such 
misconduct  should  not  result  in  reversal  of  the  judgment,  how- 
ever, unless  in  the  opinion  of  the  court  it  appears  that  it  has 
affected  the  substantial  rights  of  the  plaintiff  in  error.  After  an 
examination  of  the  entire  record  we  cannot  say  that  it  so  appears. 
The  trial  judge  examined  into  the  matter  very  carefully,  ana  took 
the  testimony  of  all  the  jurors,  and  became  convinced  that  such 
examination  of  the  building  had  not  in  any  way  affected  the  ver- 
dict or  prejudiced  the  plaintiff  in  error,  and  we  are  unable  to  say 

'  87  N.  E.  771.  » 128  N.  W.  65. 
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that  his  conclusion  was  not  correct."    But  Wisconsin  is  happy  in 
having  a  statute  (passed  in  1909)  in  these  words: 

"No  Judgment  shall  be  reversed  or  set  aside  or  new  trial  granted  in  any 
action  or  proceeding,  civil  or  criminal,  on  the  ground  of  misdirection  of 
the  jury,  or  the  improper  admission  of  evidence,  or  for  error  as  to  any 
matter  of  pleading  or  procedure,  unless  in  the  opinion  of  the  court  to 
which  the  application  is  made,  after  an  examination  of  the  entire  action 
or  proceeding,  it  shall  appear  that  the  error  complained  of  has  affected 
the  substantial  rights  of  the  party  seeking  to  reverse  or  set  aside  the 
Judgment,  or  to  secure  the  new  trial." 

The  fourth  is  Press  Publishing  Co.  v,  Monteith,^  in  the  United 
States  Circuit  Court  of  Appeals  for  the  second  circuit,  where 
aflSrming  a  verdict  for  damages  for  libel  by  a  newspaper,  Coxe,  J., 
delivering  the  judgment  of  the  court,  says: 

'The  defendant  realizing,  apparently,  that  even  upon  its  own  presenta- 
tion no  very  serious  error  has  been  committed,  invokes  the  archaic  rule 
that  if  error  be  discovered,  no  matter  how  trivial,  prejudice  must  be  pre- 
sumed. The  more  rational  and  enlightened  view  is  that  in  order  to 
justify  a  reversal,  the  court  must  be  able  to  conclude  that  the  error  is  so 
substantial  as  to  affect  Injuriously  the  appellant's  rights.  Prejudice  must 
be  perceived;   not  presumed  or  imagined. 

"The  writer  speaking  only  for  himself,  is  in  hearty  accord  with  the 
modern  tendency.  The  object  of  all  litigation  should  be  to  arrive  at  a  just 
result  by  the  most  direct,  speedy  and  inexpensive  proceedings.  If  such  a 
result  can  be  reached  by  absolutely  Inerrant  methods,  so  much  the  better; 
but,  while  the  administration  of  justice  is  In  the  hands  of  merely  finite 
beings,  such  perfection  can  hardly  be  expected.  I  venture  to  think  that 
no  long  continued,  hotly  contested  trial  can  be  conducted  to  a  conclusion 
without  mistakes  being  committed.  Few  minds  are  so  constituted  that 
they  can  grasp  at  the  outset  all  the  ramifications  of  a  complicated  con- 
troversy, and,  before  the  judge  can  get  the  perspective  of  the  trial,  some 
mistakes  may  occur,  but  these  should  be  disregarded  if  it  can  be  seen 
that  the  case  was  correctly  decided,  and  that  even  if  they  had  not  been 
made  the  same  result  would  have  been  reached.  Justice  can  be  attained 
without  infanibility. 

"One  of  the  English  rules  provides:  *A  new  trial  shall  not  be  granted 
on  the  ground  of  the  misdirection  of  the  jury  or  of  the  improper  admission 
or  rejection  of  evidence,  unless  in  the  opinion  of  the  court  to  which  the 
application  is  made  some  substantial  wrong  or  miscarriage  of  justice 
has  been  thereby  occasioned  on  the  trial.'  Were  such  a  rule  in  force 
here,  even  assuming  that  defendant's  contentions  are  correct,  the  court 
would  be  unable  to  say  that  substantial  wrong  has  been  done  the  defend- 
ant. In  several  instances  the  alleged  error  was  subsequently  corrected 
and  the  excluded  evidence  supplied. 

'The  granting  of  a  new  trial  is  often  a  denial  of  justice;  witnesses  die 
or  remove  beyond  the  jurisdiction  of  the  court  and  the  resources  of  the 
litigants  become  exhausted.  Believing  as  we  do  that  the  libel  here  was 
without  justification  or  excuse,  and  that  the  verdict  was  not  excessive, 
we  should  hesitate  long  before  requiring  the  plaintiff  to  begin  anew  the 
weary  pilgrimage  through  the  courts." 

The  fifth  is  State  v,  Byrd,^  in  Montana.  The  defendant  having 
been  convicted  of  murder  in  the  second  degree,  appeals  and  assigns 

•180  Fed.  356.  •Ill   Pac.  407  Mont. 


Digitized  by 


Google 


270  45  AMBMCAN  LAW  EEVIEW. 

a  number  of  errors  as  a  ground  for  a  new  trial.  One  of  them  was- 
that  a  witness  being  asked  whether  the  prisoner  "looked  scared"  at 
a  certain  time,  the  trial  court  sustained  the  objection  of  the  state's- 
attorney  to  the  question.  The  supreme  court  rules  that  the  ques- 
tion was  competent  but  inquires  was  the  error  prejudicial  ta 
defendant's  rights,  and  says:  "It  ought  no  longer  to  be  the  rule 
in  criminal  cases  in  this  state  that  error  being  shown,  prejudice 
will  be  presumed,  as  was  held  prior  to  1895  when  the  Codes  were 
adopted.  The  former  practice  resulted  in  altogether  too  many- 
reversals  of  criminal  cases  for  technical  errors  which  did  not  affect 
the  substantial  rights  of  the  defendant.  Section  9415,  Rev.  Codes^ 
provides:  *  After  hearing  the  appeal,  the  court  must  give  judg- 
ment without  regard  to  technical  errors  or  defects,  or  to  excep- 
tions, which  do  not  affect  the  substantiaL  rights  of  the  parties.' 
It  is  for  this  court  to  determine  whether  an  error  affects  the  substaa- 
tial  rights  of  the  defendant.  If  the  point  can  be  decided  from  an  in- 
spection of  the  record,  the  court  may  act  accordingly;  but  it  i» 
the  duty  of  the  defendant  who  claims  prejudice  to  make  the  rec- 
ord so  show.  In  this  case  we  have  no  means  of  knowing  what 
answer  would  have  been  returned  by  Chamberlain  to  the  questioii 
propounded.  If  he  would  have  answered  that  he  did  not  notice 
the  defendant's  appearance,  or  that  the  latter  did  not  appear  to 
be  'scared,'  then  the  ruling  of  the  court  carried  no  prejudice.  If^ 
on  the  other  hand,  he  was  prepared  to  answer  that  the  defendant 
appeared  to  fear  the  deceased,  such  testimony  would  have  been- 
material  to  the  defendant,  and  its  exclusion  would  undoubtedly 
have  injured  his  case.  It  was  within  his  power  to  place  the  trial 
court  and  this  court  in  a  situation  to  judge  whether  or  not  the 
answer  to  the  question  would  benefit  him,  by  offering  to  prove 
by  the  witness  that  the  defendant  appeared  to  be  'scared.'  This 
he  did  not  do." 

And  the  sixth,  and  the  last  to  be  noted  this  month,  is  Siemers^ 
V.  Insurance  Co,,''  where  the  supreme  court  of  Wisconsin,  through 
Barnes,  J.,  says:  "Courts  are  established  for  the  purpose  of  get- 
ting at  the  rights  of  the  parties  who  come  before  tnem  with  con- 
troversies, and  such  rights  should  not  be  defeated  by  technical 
rules.  It  is  necessary  that  the  trials  be  carried  on  in  an  orderly- 
way.  However,  where  counsel,  through  some  inadvertence,  fail 
to  prove  some  vital  fact  at  the  proper  time,  the  client  should  not 
be  turned  out  of  court  because  of  such  failure  if  he  in  fact  has  a 
meritorious  cause  of  action." 


A  Railroad  Ticket  as  an  Illegal  Contract— Is  the  Pas- 
senger IN  Pari  Delicto. — ^The  Supreme  Court  of  South  Dakota 
rules  that  a  ticket  issued  to  a  passenger  by  a  railroad  in  violation 
of  the  terms  and  conditions  oi  orders  of  the  Interstate  Commerce 
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Commission  confers  no  right  to  passage,  and  is  not  required  to  be 
accepted  by  the  conductor  of  a  train,  and  such  passenger  may  be 
ejected  without  liability  by  the  carrier  to  damages.  The  court 
places  its  decision  on  the  elementary  and  well  settled  ground  that 
a  contract  which  is  illegal  confers  no  right  and  can  be  the  founda- 
tion of  no  relief  to  either  of  the  parties  to  it.' 

But  this  is  not  always  true;  there  are  three  exceptions  at  least 
to  this  rule  and  one  of  them  is  that  the  parties  shall  be  in  pari 
delicto.  And  can  it  be  said  that  a  passenger  and  a  railroad  are 
ever  on  equal  terms,  in  the  making  of  a  contract  to  carry,  and  if 
they  are  not  on  equal  terms  they  cannot  be  in  equal  guilt.* 


Sporting  Contests  and  the  Umpire. — In  Smith  v.  American 
Automobile  Association,^®  one  diaries  Glidden  had  oflFered  a 
trophy  to  the  winner  of  an  automobile  race.  The  American  Auto- 
mooile  Association  was  made  the  trustee,  the  contract  was  to  be 
carried  on  under  its  rules  and  the  award  was  to  be  made  by  it. 
One  Smith  was  awarded  the  prize  by  the  judges  of  the  race,  but 
another  contestant  (Dimham)  appealed  to  the  board  of  appeal, 
which  was  constituted  under  the  rules  of  the  association  to  nnally 
determine  the  result,  which  body  awarded  it  to  him  (Dvmham). 
The  plaintiflF  now  attacks  in  court  the  validity  of  this  award  and 
claims  the  trophy.  But  the  supreme  court  decides  against  him, 
saying: 

"It  is  a  primary  principle  of  all  sporting  contests  that  rules  must  be 
made  by  the  bodies  conducting  them,  and  that  thos^  regularly  appointed 
must  decide  who  wins.  The  entrants  in  such  competition,  as  a  matter 
of  fairness,  agree  to  abide  by  the  decisions  of  the  umpires,  referees  or 
boards  having  jurisdiction,  as  the  rules  may  provide.  Especially  is  this 
true  in  a  contest  where  the  points  of  eligiblity  are  highly  technical,  and 
the  association  is  composed  of  experts  who  themselves  are  well  fitted  to 
judge.  Before  a  dissatisfied  entrant  can  ask  the  courts  to  interfere  and 
set  aside  the  rulings  of  a  sport  governing  body  there  must  ordinarily  be 
evidence  of  fraud,  either  by  a  competitor  or  by  the  official  making  the 
decision.  The  track  judges,  umpires,  referees,  executive  committees  and 
governing  boards  of  such  associations  are  supreme  within  themselves  when 
acting  under  their  recognized  authority.  If  they  give  the  parties  con- 
cerned a  fair  opportunity  to  be  heard  and  there  is  evidence  on  which 
their  findings  can  be  based,  their  decisions,  in  the  absence  of  fraud,  are 
not  subject  to  judicial  review." 


The  Presumption  op  Knowledge  op  the  Law. — In  the  days 
in  Hissouri  when  there  was  no  standard  for  admission  to  the  bar 
and  when  some  of  the  circuit  judges  admitted  any  one  who  had 
a  few  friends  to  certify  that  he  was  of  good  moral  character — ^the 
statutory  requirement  for  a  saloon  license — ^there  was  a  conviction 
of  murder  reversed  by  the  appellate  court,  because  though  the 

•  Melody  v.  R.  Co.,  127  N.  W.  543.         •  Lawson,  Contrs.,  Sees.  56,  331. 
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f)risoner  had  been  defended  by  an  individual  who  had  been  duly 
icensed  by  a  circuit  judge  and  who  bore  the  state's  certificate 
that  he  had  been  found  qualified  by  one  of  its  judicial  officers, 
the  appellate  court  thought  that  he  had  had  no  "counsel,"  which 
the  constitution  of  the  state  guarantees  him.^^  Things  have 
•changed  a  good  deal  in  this  state  since  those  days,  but  look  a 
moment  on  the  following  two  pictures  of  knowledge  of  legal  ethics 
in  recently  decided  cases.  In  South  Dakota,*-  proceedings  being 
taken  to  disbar  a  state's  attorney  for  bringing  actions  for  his 
clients  against  persons  whom  he  was  prosecuting  for  crime  grow- 
ing out  of  the  same  transactions  which  things  were  specifically  for- 
bidden by  statute  for  a  state's  attorney  to  do,  the  attorney  pleaded 
that  he  was  ignorant  of  the  existence  of  the  law. 

In  New  York*'  an  attorney  had  advised  a  person  to  avoid  the 
service  of  a  subpoena  issued  out  of  a  court  of  the  United  States 
and  the  latter  thereupon  evaded  the  marshal  and  subsequently 
fled  to  Canada  and  the  subpoena  was  not  served.  The  attorney  was 
subsequently  indicted  by  a  Federal  Grand  Jury  under  Sec.  5398, 
5399  of  the  U.  S.  Revised  Statutes,  and  was  tried,  convicted  and 
fijied.  The  attorney,  in  a  proceeding  to  disbar  him  for  miscon- 
duct set  up  as  a  defense  that  he  did  not  know  of  the  existence 
of  this  Federal  statute  and  that  an  act  which  directly  obstructed 
the  administration  of  justice  could  -be  pimished  criminally. 

Both  the  Dakota  and  the  New  York  courts  refused  to  consider 
such  a  defence.  But  think  of  the  appalling  ignorance  of  the  prin- 
ciples of  right,  of  fair  dealing,  of  good  faith  and  of  the  obligations 
of  a  lawyer  which  these  cases  disclose.  The  bar  was  once  known 
as  an  honorable  profession.  What  can  be  said  of  it  today  in  the 
light  of  these  examples.  Individual  members  there  are  who  have 
the  lofty  ideals  of  yore,  the  bar  associations  of  the  coimtry  in  dif- 
ferent states  are  trying  hard  to  inculcate  in  the  minds  of 
the  young  men  who  are  coming  into  the  profession  the  canons  of 
professional  ethics,  the  law  schools  by  raising  their  standard 
and  the  legislature  by  making  admission  a  little  more  difficult  are 
aiding  in  the  work,  but  a  century  of  free  trade  in  the  practice 
of  the  law  has  done  its  work. 

And  what  a  view  from  another  standpoint  is  given  in  the 
opinion  in  the  last  case  of  the  commercializing  of  the  profession 
in  the  large  cities.  Remember  that  this  is  a  judge  of  the  supreme 
court  of  New  York  who  is  speaking,  and  who  says: 

"The  respondent  in  this  case  was  In  the  employ  of  clients  who  were 
supposed  to  have  great  wealth  and  who  were  at  the  head  of  important 
corporations.  The  impression  that  they  are  immune  from  civil  or  crim- 
inal prosecution  for  their  acts  seems  to  have  pervaded  the  community  of 
late  years,  and  with  it  has  grown  up  a  sentiment  among  many  members 
of  the  profession  that  in  carrying  out  their  behest  a  lawyer  is  performing 
his  duty  to  the  profession,  to  the  public  and  to  the  courts.    It  is  the 

"State  V.  Jonee,12  Mo.  App.  93.  "Re  Schull,  127  N.  W.  541. 

"  Re  Robinson,  44  N.  Y.  L.  J.  369. 
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importance  or  assumed  importance  of  the  client  which  is  sought  to  justify 
acts  which  would  be  at  once  condemned  in  connection  with  a  client  who 
did  not  have  great  wealth  or  great  prominence.  If  the  profession  is  to 
have  the  respect  of  the  community,  if  it  is  to  he  trusted  by  courts  and  by 
others  who  have  to  do  with  the  administration  of  Justice,  its  members 
must  realize  that  a  crime  is  a  crime  whosoever  commits  it;  and  while  the 
highest  as  well  as  the  lowest  criminal  is  entitled  to  the  protection  that  the 
law  gives,  is  entitled  to  have  counsel  of  his  selection  and  is  entitled  to 
all  the  safeguards  that  have  been  devised  for  his  protection,  neither  his 
wealth  nor  prominence  will  protect  a  lawyer  in  going  outside  of  his  pro- 
fessional obligations  to  shield  him  from  the  consequences  of  his  acts." 

When  we  come,  however,  to  the  question  of  how  will  a  court 
decide  a  certain  legal  point,  is  it  not  a  good  deal  of  a  guess  that 
the  lawyer  must  make.  With  our  thousands  of  volumes  of  reported 
decisions  on  both  sides  of  nearly  every  question  presented,  what 
man,  learned  in  the  law  though  he  may  be,  can*guarantee  that 
another  man  or  set  of  men  will  think  as  he  thinks.  Our  valuable 
contemporary,  Law  Notes,  cites  a  case,^*  where  it  says,  twenty- 
four  leading  New  York  city  lawyers  signed  a  written  opinion 
that  the  Supreme  Court  was  authorized  to  grant  a  petition  for 
mandamus  then  pending  before  the  court.'  "We  cannot  do  so," 
said  Mr.  Justice  Fuller,  speaking  for  a  unanimous  court  in  an 
opinion  of  only  a  dozen  lines  denying  the  petition.  Again  during 
the  preparation  of  a  complaint  in  an  action  for  partition  which 
involved  the  title  to  a  very  valuable  property,  "the  most  eminent 
counsel  then  at  the  New  York  bar  was  retained  to  supervise  the 
proceeding."  Attorneys  in  the  case  strongly  advised  that  an 
assignee  appointed  in  bankruptcy  proceedings  many  years  before 
be  joined  as  a  defendant,  ^ut  the  eminent  counsel  declared 
that  he  would  retire  from  the  case  if  any  such  unnecessary  parties 
were  made  defendants."  The  attorneys  were  overawed,  the  action 
went  on  without  the  assignee,  and  as  a  result  the  New  York  Court 
of  Appeals  decided  that  the  title  to  the  whole  of  the  property  par- 
titioned was  defective.^' 

And  relying  upon  a  written  opinion  signed  by  five  of  the 
ablest  lawyers  then  at  the  Connecticut  bar — ^the  opinion  is  set 
forth  in  44  Conn.  395 — ^the  directors  of  a  railroad  company 
refused  to  obey  a  peremptory  mandamus  issued  by  the  Superior 
Court.  They  were  adjudged  guilty  of  contempt  and  sentenced 
to  imprisonment,  and  the  judgment  was  affirmed,  the  court  say- 
ing :  "The  reasons  assigned  in  their  behalf  furnish  no  excuse  for 
their  misconduct,  and  cannot  under  the  circumstances  be  received 
in  palliation  of  their  contempt." 


False  Pretenses — Swindling  a  Swindler. — A  curious  mix- 
ture of  crime  and  sentiment  is  disclosed  in  Foster  v.  State,^* 
recently  before  the  Supreme  Court  of  Georgia.     There  lived  in 

"Re  Hawkins,  147  U.  S.  486.  13  "See  11   Daly,  373,  464. 

S.  C.  512.  "68  S.  B.  793. 
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Gainesville,  in  that  state,  a  grass  widow  named  Mrs.  Robertson, 
who  had  as  an  intimate  acquaintance  the  defendant,  Foster,  a 
young  married  man,  connected  with  some  kind  of  a  show.  Foster 
told  her  that  he  represented  a  Cincinnati  company  which  organ- 
ized lodges  and  furnished  counterfeit  money  to  its  memfera; 
that  he  could  cause  her  to  be  initiated  by  her  paying  the  sum  of 
$100,  and  that  she  would  receive  $500  in  counterfeit  money; 
but  that  she  would  have  to  go  to  Jacksonville,  Fla.  (where  the 
company's  agent  would  be  on  January  12),  to  be  initiated  and 
get  the  money.  As  they  were  to  leave  Gainesville  secretly,  on  the 
night  of  January  12th,  she  privately  met  him  at  the  station, 
where  she  gave  him  $10  to  purchase  her  ticket  to  Atlanta.  He 
purchased  it  for  $3.15  and  offered  her  back  the  change,  but  she 
told  him  to  keep  it  for  her.  In  Atlanta  she  gave  him  $20  with 
which  to  buy  her  a  mileage  book,  and  he  bought  that  for  her, 
putting  the  book  in  his  pocket  after  securing  her  transportation 
to  Jacksonville  from  it.  Arriving  in  Jacksonville  next  day,  she 
gave^  him  the  $100  with  which  he  was  to  get  her  the  $500  in 
spurious  currency.  But  Foster  did  not  come  back.  The  widow 
was  left  penniless,  but  borrowed  enough  money  from  a  police- 
man to  get  back  home,  and  returned  from  Jacksonville  on  the 
same  day  she  arrived  there.  The  Supreme  Court  was  obliged  to 
reverse  a  conviction  for  swindling  by  Foster,  as  there  was  nothing 
of  value  to  the  subject  of  the  false  representation.  He  is  not 
guilty  of  the  statutory  offense  of  cheating  and  swindling  because 
he  fsJsely  represented  that  the  existing  conditions  were  such  that, 
if  she  would  go  to  certain  expense,  she  could  buy  a  certain  amount 
of  counterfeit  money,  and  she,  believing  him,  incurred  that  ex- 
pense and  did  not  get  the  counterfeit  money.  If  the  representa- 
tion had  proved  true,  she  would  have  been  in  a  worse  fix  than  she 
was  when  they  proved  imtrue.  The  very  possession  of  the  coim- 
terfeit  money  would  have  made  her  a  felon.  As  it  was,  when  she 
did  not  get  it,  she  was  simply  left  as  a  foolish  woman  with  less 
money  and  more  experience ;  and,  in  legal  contemplation  at  least, 
even  this  is  better  than  being  a  felon.  Counterfeit  money  is  not 
a  thing  of  value.  The  very  possession  of  it  is  criminal.  It  is  a 
violation  of  law  to  make  if,  to  own  it,  or  use  it.^  It  is  utterly 
without  value.  Suppose  that  the  defendant  had  said  to  the  prose- 
cutrix: "Your  sworn  enemy  is  in  Jacksonville,  if  you  will  go 
there  with  me  and  pay  me  $100,  I  will  show  that  enemy  to  you 
that  you  may  poison  him."  Suppose  the  defendant's  statement 
were  a  lie,  could  the  transaction  be  treated  as  cheating  and  swind- 
ling? The  privilege  of  poisoning  one's  enemy  is  not  a  thing  of 
value.    And  as  to  the  other  things  that  occurred,  the  court  says ; 

"Plainly,  the  conviction  cannot  rest  on  the  failure  of  the  defendant  to 
return  the  change  out  of  the  $10  bill  which  he  received  from  the  prose- 
cutrix at  Gainesville  to  buy  her  railroad  ticket  at  Atlanta.  She  asked  him 
to  keep  that  for  her.  If  he  failed  to  return  it  on  demand,  the  criminality 
of  the  transaction  might  he  investigated  under  an  indictment  for  larceny 
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after  trust,  but  not  under  this  accusation  for  cheating  and  swindling. 
However  consummate  the  defendant's  knavery  may  appear,  however  piti- 
able is  the  plight  of  the  prosecutrix,  we  are  constrained  to  hold  that  the 
defendant's  conviction  jnust  be  set  aside.    And  after  all — 

"When  lovely  woman  stoops  to  folly. 
And  finds  too  late  that  men  betray, 
What  charm  can  soothe  her  melancholy? 
What  art  can  wash  her  guilt  away?"" 


Where  the  Legislature  is  Free  and  the  Judiciary 
Bound. — The  difference  between  the  power  of  the  judiciary  under 
the  English  Constitution  with  a  legislative  body  uncurbed  by  a 
written  constitution,  and  the  same  power  in  our  national  and  state 
governments  is  well  brought  out  m  the  course  of  an  address  on 
"Legislature  and  Judiciary/'  by  Lord  Shaw,  a  member  of  the 
Judicial  Committee  of  the  Privy  Council,  which  is  the  highest 
court  of  appeal  in  the  English  Empire.    He  says : 

"In  a  wide  and  general  sense  the  British  Legislature  is  free.  In  a 
similar  sense  the  Judiciary  is  bound.  The  power  which  formulated  and 
enacted  laws  could  choose  its  own  road;  the  power  which  interpreted  and 
applied  them  must  choose  the  path  prescribed.  Were  this  wide  and  gen- 
eral truth  the  whole  truth,  the  relation  between  Legislature  and  judiciary 
might  be  summed  up  as  those  of  domination  on  the  one  side  and  sub- 
servient obedience  on  the  other;  and  there  would  be  nothing  more,  or 
at  least  little  more,  to  be  said.  It,  of  course,  must  stand  admitted  that 
under  the  British  Constitution  it  was  never  open  to  challenge  the  validity 
of  legislation  as  an  excess  Qf  power;  and  so  also  was  it  incompetent  to 
challenge  Its  validity  by  urging  that  its  action  betrayed  injustice,  caprice^ 
or  unreason.  The  judiciary  was  In  most  cases  willing  to  act,  but  in  all 
cases  it  did  act  and  must  act  on  the  familiar  truism  that  'the  legislature^ 
being  in  truth  the  sovereign  power,  is  always  of  equal,  always  of  absolute 
authority,*  and  that  the  corrective  lay  solely  and  ultimately  with  the  body 
of  the  public.  The  outstanding  restraint  of  legislative  power,*  limitless 
as  regarded  Its  past,  was  that  Parliament  could  not  bind  its  future,  and 
that  no  form  of  language  would  avail  in  any  attempt  to  <lo  so.  Th& 
corrective  of  the  action  of  Parliament  as  a  human  and  fallible  institution 
was  not  a  legal  corrective,  lay  not  with  the  judiciary,  but  was  alone  a 
constitutional  corrective,  and  lay  alone  with  Parliament  Itself,  acted  upon 
by  a  fresh  wave  of  public  opinion,  a  higher  sense  of  duty,  a  wider  range  of 
experience,  or  a  broader  perspective  in  the  regions  of  applied  justice." 


Beating  a  Mother  and  Moral  Turpitude. — In  his  eagerness 
to  win  his  client's  case,  the  lawyer  will  advance  arguments  so 
utterly  devoid  of  reason  and  common  sense  that  the  laymen  must 
often  wonder  why  it  is  that  one  who  is  presumed  to  be  learned 
in  the  law  should  be  so  ignorant  of  common  usage  and  public 
opinion.  He  does  not,  however,  sufficiently  appreciate  that  dis- 
putes in  our  courts  are  not  always  decided  upon  reason  and 
right,  but  upon  formal  and  often  unjust  and  illogical  rules.  This 
is  why  we  find  such  a  defense  set  up  to  an  action  for  slander  (the 


"  Foster  v.  State,  68  S.  E.  739  Ga. 
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charge  being  that  the  plamtiflF  had  been  convicted  of  beating 
his  mother)  that  the  beating  of  one's  mother  is  not  regarded  in 
this  country  as  an  offense  involving  any  moral  turpitude  and 
therefore  the  charge  was  not  actionable  per  ae,^^    After  the  lecture 
which  the  court  administered  to  the  defendant  and  his  defender, 
both  of  them  are  probably  convinced  that  their  opinion  is  not 
very  extensively  shared  by  the  people  of  the  United  States  in  the 
twentieth  century.     "The  charge,    said  the  judge,  "imparts  not 
mere  exercise  of  force  unlawfully,  but  a  wanton  disregard  or  repu- 
diation of  filial  honor  and  duty  that  a  son  owes  to  the  one  who 
bore  and  nurtured  him.    The  obligations  of  the  Fifth  Command- 
ment are  recognized  by  the  secular  as  well  as  the  ecclesiastical  law. 
The  family  relation  is  the  basis  upon  which  our  entire  social 
superstructure  is  erected.    The  dishonoring  of  the  parent  by  the 
child  injuriously  affects  the  whole  social  fabric.     Very  low,  in- 
deed, in  the  scale  of  civilization,  would  a  community  be  that 
recognized  no  distinction  in  morals  between  an  assault  and  bat- 
tery by  one  stranger  upon  another  and  one  by  a  son  upon  his 
mother.     The  numerous  provocations  which  cause  many  fair- 
minded    and    good-hearted    men    to    lose  their  self-control  and 
commit  assault  and  battery  upon  their  fellows  would  not  disturb 
their  equanimity  in  their  dealings  with  their  parents.     Respect 
and  love  for  parents  is  written  into  the  very  law  of  a  normal  man's 
being,  and  this  would  prevent  him  from  assaulting  them,  whatr 
ever  the  provocation.     The  beating  of  a  mother  by  her  son  is 
therefore  abnormal,  and  so  contrary  to  the  accepted  and  customary 
rules  of  civilized  society  that  baseness  and  depravity  of  heart  in 
the  perpetrator  is  at  once  suggested  to  the  mind  on  hearing  that 
8U<5h  an  offence  has  been  committed.    To  hold  in  this  state  and 
generation  that  the  beating  of  one's  mother  does  not  involve  moral 
turpitude  would  itself  be  a  slander  of  a  commonwealth  con- 
spicuous for  its  high  regard  for  and  enforcement  of  filial  obli- 
gations." 

Even  the  comic  opera  of  Gilbert  and  Sullivan,  which  makes  all 
manner  of  fun  of  the  mother-in-law,  classes  the  "Coster  Jumping 
on  his  Mother"  with  the  "Cut-throat"  and  the  "Gentlemanly  Burg- 
lar." 

**When  the  gentlemanly  burglar  isn't  burgling 
When  the  costers  finished  jumping  on  his  mother, 
When  the  cut-throat  isn't  occupied  with  crime, 
He  loves  to  hear  the  gentle  brook  a-gurgllng 
And  listen  to  the  merry  village  chime." 


How  Not  to  Ask  for  a  Christmas  Gift. — In  an  Alabama  case 
it  appears  that  last  Christmas  morning  a  negro  man  approached 
a  white  woman  and  after  being  informed  that  her  husband  was 
not  at  home,  said :  "Christmas  gift ;  give  mc  some  fresh  meat  for  a 


"Sipp  V.  Coleman,  179  Fed.  997. 
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Christmas  gift."  The  woman  replied:  "I  have  no  fresh  meat." 
The  accused  said :  "Give  me  some  backbone."  The  woman :  "I 
have  no  backbone."  The  accused:  "Give  me  some  spareribs." 
The  woman:  "I  have  none  for  you."  The  accused:  "Give  mo 
some  fresh  meat  for  a  Christmas  gift,  and  I  will  give  you  some- 
thing." A  conviction  of  the  negro  for  using  insulting  and  obscene 
language  was  affirmed.^* 

City  Ordinances  Regulating  Emission  op  Smoke. — Consider- 
ing that  St.  Louis,  the  home  of  the  Review,  has  recently  passed 
Pittsburg  in  its  bad  reputation  as  a  smoky  town,  the  efforts  of  other 
cities  to  curb  this  nuisance  and  menace  to  health  and  happiness 
and  good  order  are  of  interest.  In  City  of  Rochester  v  Macauhy 
MiUing  Co.,^^  the  City  of  Rochester  had  enacted  the  following 
ordinance : 

For  the  purpose  of  regulating  the  emission  of  smoke  from  chimneys, 
stacks,  flues  or  open  spaces  within  the  City  of  Rochester,  and  to  determine 
by  comparison  the  degree  of  darkness  of  smoke  so  emitted,  a  color  scale 
shall  be  and  the  same  is  hereby  adopted  as  follows: 

"A  dead  white  surface  of  cardboard  or  other  material,  not  less  than 
sixteen  inches  in  length  and  in  width,  shall  be  divided  into  squares  by 
straight  dead  black  lines  drawn  at  right  angles  to  one  another  across  said 
surface.  Each  of  said  lines  shall  be  of  a  uniform  width  of  one-twenty- 
fourth  of  an  inch  and  shall  be  spaced  one-quarter  of  an  inch  from  centers. 
The  color  of  the  above  scale  when  viewed  from  a  distance  of  not  less 
than  one  hundred  feet  in  the  open  air  shall  be  used  as  a  basis  of  com- 
parison of  the  color  of  smoke  in  the  City  of  Rochester. 

"It  is  forbidden  and  hereby  declared  to  be  unlawful  to  suffer  or  permit 
the  escape  of  smoke  from  any  fire  not  in  motion  or  fire  banked  or  in  a 
state  of  rest,  or  from  any  burning  or  active  fire  through  a  stationary 
stack,  flue  or  chimney,  of  a  color  darker  than  said  scale,  provided,  how- 
ever, that  the  provisions  of  this  ordinance  shall  not  apply  to  the  escape 
of  smoke  from  any  stationary  stack,  flue  or  chimney  for  a  period  of  not 
to  exceed  five  minutes  whenever  the  successful  operation  and  manage- 
ment of  any  fire  necessarily  requires  such  escape  of  smoke,  but  such 
escape  of  smoke  shall  not  be  permitted  or  allowed  for  such  period  of  time 
more  often  than  once  in  four  consecutive  hours." 

And  penalties  were  provided  for  the  violation  of  these  provi- 
sions. Now  there  are  people  in  Rochester,  as  well  as  elsewhere, 
who  like  smoke.  Perhaps  they  agree  with  Mark  Twain.  "I  like 
smoke,"  said  the  genial  author,  *'I  smoke  a  dozen  cigars  a  day.'^ 
But  the  defendants  in  the  case  above  objected  to  the  law  because  it 
interfered  with  the  profits  of  their  mill,  and  challenged  the  right 
of  the  city  to  prevent  the  nuisance.  But  the  Court  of  Appeals  of 
New  York  decides  against  them,  saying  that  the  power  of  a  city 
makes  legal  restrictions  and  prohibitions  which  are  necessary  to 
guard  public  health,  morals  and  safety,  and  to  conserve  public 
peace,  order  and  the  general  welfare.  The  city  may  make  and 
enforce  such  regulations  and  ordinances,  although  they  interfere 

»Tumey  v.  State,  52  S.  E.  910.  ••92  N.  E.  640. 
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with  and  restrict  the  use  of  private  property.  Compensation  for 
such  interference  with  and  restriction  in  the  use  of  property  is 
found  in  the  share  that  the  owner  enjoys  in  the  common  benefit 
secured  to  all.  The  emission  of  smoke  from  a  chimney  when  it 
includes  dust,  soot  and  cinders  to  such  an  extent  that  it  is  rendered 
very  dark  or  black  must  materially  aflFect  the  purity  of  the  atmo- 
sphere surrounding  the  place  where  it  is  so  emitted.  The  pervad- 
ing substances  in  the  smoke  necessarily  darken  its  color  in  propor- 
tion with  the  amount  thereof.  As  soon  as  the  impelling  force 
is  removed  such  substances  obey  the  law  of  gravity  and  fall  upon 
the  adjoining  property.  In  a  city  or  closely  populated  community 
where  persons  and  property  cannot  be  removed  from  the  effects  of 
the  disagreeable  contamination  it  not  only  pollutes  the  air  that 
must  be  breathed,  but  it  mars  the  appearance,  destroys  the  clean- 
liness and  affects  the  value  of  the  property  within  the  circle  upon 
which  such  substances  from  the  smoke  so  fall. 


Peonage  and  Involuntary  Servitude — A  Contrast. — ^An 
Alabama  statute  provides  that  the  refusal  without  just  cause  to 
perform  the  labor  called  for  in  a  written  contract  of  employment 
under  which  the  employee  has  obtained  money  which  was  not 
refunded;  or  property  which  was  not  paid  for,  shall  be  prima  facie 
evidence  of  an  intention  to  defraud,  in  a  prosecution  under  the 
statute  for  obtaining  money  or  property  with  intent  to  defraud. 
The  Supreme  Court  of  the  tJnited  States  has  decided  that  the  stat- 
ute is  unconstitutional.^^  Mr.  Justice  Hughes,  who  writes  the 
majority  opinion,  lays  much  stress  upon  the  fact  that  under  the 
law  and  practice  in  the  Alabama  courts,  the  accused  may  not,  for 
the  purpose  of  rebutting  the  statutory  presumption,  testify  as  to  his 
imcommunicated  motives,  purposes,  or  intentions.  Few  will  dis- 
sent from  this  conclusion  when  based  on  this  reason,  but  it  is  when 
the  judije  goes  further  and  apparently  holds  that,  with  or  without 
the  obtaining  of  money  or  valuable  property  from  the  master,  a 
servant  who  breaks  his  contract  of  personal  service  may  not  be 
punished  with  fine  or  imprisonment  by  the  state,  because  the  thir- 
teenth amendment  forbids  slavery  and  involuntary  servitude, 
Ave  vonture  to  dissent  from  this  view.  And  onr  reasons  are  suffi- 
ciently shown  in  the  dissenting  opinion  of  Mr.  Justice  Holmes, 
which  appeals  to  us  as  based  on  a  higher  plane  of  morality  than 
that  of  the  majority  opinion.  Mr.  Justice  Holmes  cannot  be  in- 
duced  to  believe  that  if  a  northern  state — New  York,  for  example — 
had  made  it  a  criminal  offense  to  refuse  to  perform  a  contract  for 
personal  service  without  just  excuse,  such  law  would  be  uncon- 
=?titutional.  The  thirteenth  amendment  does  not  outlaw  contracts 
for  labor.  It  would  be  a  great  misfortune  to  the  laborer  if  it  did, 
for  if  an  employer  does  not  know  that  an  agreement  with  an  em- 
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e  was  more  than  a  debt  of  honor,  the  bargains  he  would  make 

I  be  less  favorable  than  the  ones  he  makes  now,  in  every 
with  the  employees'  civil  liability  to  respond  in  damages 
breach.    Liability  to  an  action  for  damages  tends  to  ni^e 

a  keep  his  contract,  as  well  as  a  fine  or  a  liability  to  imprison- 

the  mere  imposition  of  such  consequences  as  tend  to  make  a  man 
to  his  promise  is  the  creation  of  peonage  when  the  contract  happens 
for  labor,  I  do  not  see  why  the  allowance  of  a  civil  action  is  not, 

II  as  an  indictment  ending  in  fine.  Peonage  is  service  to  a  private 
r  at  which  a  man  is  kept  by  bodily  compulsion  against  his  will, 
tie  creation  of  the  ordinary  legal  motives  for  right  conduct  does  not 
ce  it.  Breach  of  a  legal  contract  without  excuse  is  wrong  conduct, 
If  the  contract  is  for  labor;  and  if  a  state  adds  to  civil  liability  a 
aal  liability  to  fine,  it  simply  intensifies  the  legal  motive  for  doing 

it  does  not  make  the  laborer  a  slave.  But  if  a  fine  may  be  imposed, 
sonment  may  be  imposed  in  case  of  a  failure  to  pay  it.  Nor  does 
tter  if  labor  is  added  to  the  imprisonment.  Imprisonment  with  hard 
is  not  stricken  from  the  statute  books.  On  the  contrary,  involuntary 
ude  as  a  punishment  for  crime  is  excepted  from  the  prohibition  of 
Jth  Amendment  in  so  many  words.  Also  the  power  of  the  states  to 
breach  of  contract  a  crime  is  not  done  away  with  by  the  abolition 
Lvery.  But  if  breach  of  contract  may  be  made  a  crime  at  all,  it 
)e  made  a  crime  with  all  the  consequences  usually  attached  to  crime. 
1  is  produced  a  sort  of  illusion  if  a  contract  to  labor  ends  in  com- 
ry  labor  in  a  prison.  But  compulsory  work  for  no  private  master 
Jail  is  not  peonage.  If  work  in  a  Jail  is  not  condemned  in  itself, 
ut  regard  to  what  the  conduct  is  it  punishes,  it  may  be  made  a  con- 
Dce  of  any  conduct  that  the  state  has  power  to  punish  at  all.  I  do 
ink  the  fact  that  the  liability  to  imprisonment  may  work  as  a  motive 

a  fine  without  it  would  not,  and  that  it  may  induce  the  laborer 
sp  on  when  he  would  like  to  leave.  But  it  does  not  strike  me  as  an 
ion  to  a  law  that  it  is  effective.  If  the  contract  is  one  that  ought 
)  be  made,  prohibit  it.  But  if  it  is  a  perfectly  fair  and  proper  con- 
I  can  see  no  reason  why  the  state  should  not  throw  its  weight  on  the 
of  performance.  There  is  no  relation  between  its  doing  so  in  the 
er  supposed,  and  allowing  a  private  master  to  use  private  force  upon 
)rer  who  wishes  to  leave.  ...  To  sum  up,  I  think  that  obtaining 
y  by  fraud  may  be  made  a  crime  as  well  as  murder  or  theft;  that  a 
representation,  expressed  or  implied,  at  the  time  of  making  a  contract 
►or,  that  one  intends  to  perform  it,  and  thereby  obtaining  an  advance, 
be  declared  a  case  of  fraudulently  obtaining  money  as  well  as  any 
;  that  if  made  a  crime  it  may  be  punished  like  any  other  crime; 
hat  an  unjustified  departure  from  the  promised  service  without  repay- 
may  be  declared  a  sufficient  case  to  go  to  the  Jury  for  their  Judgment; 
ithout  in  any  way  infringing  the  13th  Amendment  or  the  statutes 
J  United  States." 

BEL  ON  THE  KiNG  OP  ENGLAND. — On  the  Ist  of  February 
5  took  place  in  London,  before  Chief  Justice  Alverstone 
a  special  jury,  a  trial  of  a  kind  so  rare  as  to  be  historic.  On 
minal  information  laid  by  the  attorney  general,  one  E.  F. 
us  was  charged  with  publishing  a  defamatory  libel  concern- 
his  Majesty  m  a  leaflet  entitled  "Liberator,"  a  revolutionary 
Q  printed  in  Paris.  The  article  complained  of  was  headed 
ictified  Bigamy,''  and  it  repeated  in  a  grossly  offensive  man- 
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ner  what  had  been  for  some  years  occasionally  printed  in  some  of 
the  English,  Continental  and  American  newspapers,  a  story  to  the 
eflFect  that  in  1890  King  George  V,  then  Duke  of  York,  contracted 
marriage  at  Malta  with  a  daughter  of  Admiral  Sir  Michael  Culme- 
Seymour,  at  that  time  commander-in-chief  of  the  Mediterranean 
station,  and  that  as  a  consequence  his  marriage  with  the  present 
Queen  was  a  bigamous  one.  The  defendant,  who  had  been  ar- 
rested a  few  weeks  before  and  who  had  been  unable  to  give  bail, 
which  had  been  fixed  at  $100,000,  appeared  in  the  dock  without 
counsel  and  conducted  his  own  defense.  Admiral  Sir  Michael 
Culme-Seymour,  his  son,  and  his  eldest  daughter,  gave  testimony, 
not  only  emphatically  denying  the  alleged  marriage,  but  plainly 
showing  that  the  surviving  cUiughter  had  only  once  spoken  to  his 
Majesty.  There  was  further  absolute  disproof  in  the  production  of 
marriage  registers  from  Malta  covering  the  whole  of  the  period 
when  Admiral  Culme-Seymour  and  his  daughters  were  there.  To 
none  of  the  witnesses  did  the  defendant  put  a  single  question  in 
cross-examination.  His  sole  object  seemed  to  be  to  procure  the 
personal  presence  of  the  King  at  the  trial,  and  to  call  upon  him 
to  give  evidence,  which  he  was  told  by  the  Chief  Justice  could  not 
be  done,  as  the  King  is  not  allowed  to  be  called  as  a  witness  in  his 
own  courts.  Unable  to  call  the  King,  Mylius  stated  that  he  had 
no  other  witness. 

A  single  minute  sufficed  for  the  jury  to  arrive  at  their  verdict, 
after  a  brief  summing-up  by  the  Lord  Chief  Justice.    They  found 
Mylius  guilty,  and  he  was  given  the  maximum  term  of  imprison-  * 
ment — ^twelve  months. 

Here  is  a  brief  report  of  the  proceedings,  outside  of  the  testi- 
mony of  the  witnesses : 

Immediately  on  taking  his  seat  the  Lord  Chief  Justice  observed:  This 
is  a  criminal  information.    Is  the  defendant  represented? 

Defendant;     No,  my  lord,  I  am  defending  myself. 

The  Chief  Justice:  There  is  another  matter.  Defendant  has  certain 
rights  under  the  Criminal  Appeal  Act.  He  must  be  reported,  under  stat- 
ute.   Has  any  shorthand  writer  been  appointed  in  this  court  under  the  act? 

Arrangements  having  been  made  for  a  shorthand  note  of  the  proceed- 
ings to  be  taken,  the  Chief  Justice  remarked:  'This  is  for  your  protection, 
Mr.  Mylius.  As  the  Jury  are  called,  if  there  is  any  gentleman  to  whom 
you  object,  let  me  know.  You  have  no  right  to  do  it,  but  you  may,  as 
you  are  not  represented." 

Defendant:  I  desire,  first,  to  ask  for  the  inmiediate  return  of  my  pri- 
vate letters,  the  seizure  of  which  on  Dec.  26  was  in  gross  violation  of  the 
law. 

The  Chief  Justice:  That  does  not  arise  now.  I  cannot  make  an  order 
for  that  now. 

Defendant:  Before  the  Jury  are  called,  I  wish  to  ask  if  the  prosecutor, 
the  King,  is  present.  I  demand  his  presence  on  the  ground,  first,  that 
every  accused  person  has  a  right  to  be  confronted  by  his  accuser  in  court; 
secondly,  that  in  an  action  for  libel  it  is  usual  for  the  prosecutor  to  be  in 
court,  so  that  the  Jury  can  see  him;  and,  third,  there  is  no  proof  that 
the  accuser  is  at  present  alive. 
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The  CWef  Justice:  As  you  are  perfectiy  well  aware»  the  King  cannot 
he  summoned. 

On  the  Master  proceeding  to  call  over  the  names  of  the  jury,  the  defend- 
ant interposed:  I  wish  to  ask  each  Juror  whether  he  is  able  to  return  a 
fair  and  impartial  verdict  upon  the  evidence. 

The  Chief  Justice:  That  is  not  a  ground  of  objection.  The  names  need 
not  be  called  over. 

The  jury  were  then  swom  in  the  usual  way,  without  the  de- 
fendant taking  further  objection. 

After  the  defendant  had  been  sentenced  and  had  been  removed 
from  the  court  room,  the  attorney  general  rose  and  said:  "There 
is  a  matter  which  I  would  like  to  mention  now,  and  which  it 
would  not  have  been  right  that  I  should  have  mentioned  until  the 
verdict  and  sentence  had  been  passed  in  this  case.  I  hold  in  my 
hand  at  this  moment  a  document  under  the  hand  of  his  Majesty 
the  King,  and  with  your  lordship's  permission  I  will  read  it  in 
court." 

The  attorney  general  then  read  the  following  letter: 

I  am  authorized  by  his  Majesty  to  state  publicly  that  he  was  never  mar- 
ried except  to  the  Queen,  and  that  he  never  went  through  any  ceremony 
of  marriage  except  with  the  Queen;  and,  further,  that  he  would  have 
attended  to  give  evidence  to  this  effect  had  he  not  received  advice  from 
the  Law  Officers  of  the  Crown  that  it  would  be  imconstitutional  for  him 
to  do  so. 

The  trial  lasted  about  three  and  a  half  hours. 


The  Testamentary  Wishes  op  a  Felon — Crippen's  Will.— 
The  last  chapter  in  the  Crippen  case  will  probably  be  found  in 
the  ruling  the  other  day  of  the  Probate  Division  of  the  English 
High  Court  on  the  application  of  Miss  LeNeve  to  administer  on  the 
estate  of  the  victim  of  the  tragedy,  the  murderer's  wife.  The 
latter  died  intestate  and  under  the  law  her  property  would  have 
been  disposable  by  her  husband,  but  he,  while  under  sentence  of 
death,  appointed  his  paramour,  Miss  LeNeve,  his  executrix  and 
sole  legatee.  Mrs.  Cnppen's  sister  applied  for  letters  of  adminis- 
tration on  her  estate  on  the  ground  that  a  felon  might  not  profit 
by  his  felonious  act.  This  view  was  upheld  by  the  judge,  who 
gave  judgment  in  favor  of  the  application.  He  said  that  under 
tiie  statute  the  Court  had  in  special  circumstances  discretion  to 
appoint  such  person  as  the  Court  thought  fit  to  be  administrator 
of  the  personal  estate  of  a  dead  intestate,  in  lieu  of  the  person  who 
would  otherwise  be  entitled.  In  this  case,  a  man  who  had  been 
convicted  of  the  wilful  murder  of  his  wife  had  appointed  a  person 
his  executrix  and  universal  legatee,  who  claimed  as  executrix  to 
administer  the  murdered  wife's  estate,  and  to  be  entitled  to  the 
latter's  property.  Her  only  claim  was  one  resulting  from  the  felo- 
nious act,  and  it  was  equivalent  to  a  claim  made  by  the  felon  him- 
self. These  were  clearly  "special  circumstances,"  and  he  should 
therefore  pass  over  the  executrix  of  Crippen  (Miss  LeNeve),  and 
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grant  letters  of  administration  to  the  solicitor  representing  the  sis- 
ter of  Mrs.  Crippen.  The  judge  added  that  it  would  be  revolting 
to  the  human  mind  that  any  other  doctrine  than  the  one  on  which 
he  now  acted  should  be  possible  in  the  English  system  of  juris- 
prudence. 

Innkeeper — No  Duty  to  Receive  a  Prize  Fighter. — ^A  prize 
fighter  named  Battling  Nelson  having  secured  a  room,  througn  his 
agent,  at  the  Bellevue-Stratford  Hotel  in  the  city  of  Philadelphia, 
was  able  to  occupy  it  but  one  night,  as  the  next  morning  his  be- 
longings were  removed  from  the  room  and  in  the  evening  when 
he  applied  for  another  room  he  was  refused  accommodations  point 
blank.  For  this  indignity  he  sued  the  hotel  proprietor  in  the 
Federal  Court.  On  the  trial  the  jury  were  instructed  by  the  judge 
as  follows: 

"When  a  traveler  presents  himself  at  an  inn,  it  is  the  duty  of  the  Inn- 
keeper to  accommodate  him  if  he  be  a  fit  person  to  be  admitted  and  receive 
accommodation;  it  being  the  Innkeeper's  duty  to  receive  into  his  house  all 
strangers  and  travelers  who  may  call  for  entertainment,  provided  he  has 
rooms,  and  they  tender  him  a  reasonable  sum  for  the  accommodation 
demanded.  The  innkeeper,  however,  can  refuse  to  admit  any  one,  if  he 
pleases,  rendering  himself  liable  in  an  action  for  any  injury  the  stranger 
may  sustain.  If  he  refuses  to  entertain  a  ^stranger  or  a  traveler  for  a 
good  reason,  he  is  not  liable  for  damages,  as  the  law  only  requires  him  to 
entertain  fit  persons.  It  is  also  the  duty  of  an  innkeeper  to  protect  his 
guests  against  the  intrusion  of  boisterous,  objectionable  characters  and 
persons  intoxicated,  and  such  persons  may  be  rejected.  Where  objection 
to  admitting  a  guest  is  based  on  the  fact  that  the  guest  is  committing 
a  breach  of  the  peace,  or  is  intoxicated,  the  innkeeper's  justification  may 
be  determined  by  the  court  as  a  matter  of  law,  but  when  the  question  is 
as  to  the  guest's  character  or  reputation,  and  his  standing  as  a  reputable 
person,  the  question  is  for  the  jury;  that  if  the  jury  believed  that  plaintiff 
was  not  a  law-abiding  citizen,  but  at  the  time  was  engaged  in  a  business 
which  was  in  violation  of  the  laws  of  the  various  states  of  the  United 
States,  then  the  jury  would  be  authorized  in  finding  that  he  was  not  such 
a  proper  person  as  was  entitled  to  enforce  a  legal  right  to  be  admitted  to 
a  hotel  in  the  State  of  Pennsylvania,  and  defendants  would  be  justified  in 
refusing  to  give  him  such  accommodations  as  he  demanded  at  that  time, 
it  being  no  answer  that  other  hotels  would  accommodate  him.  The  evi- 
dence reviewed  by  the  court  to  the  jury  indicated  that  plaintiff,  while 
claiming  to  be  engaged  in  athletics  and  looking  after  real  estate,  had  in 
fact  represented  himself  in  his  own  biography  as  the  champion  light- 
weight prize  fighter  of  the  world  up  to  February  22, 1910.  It  also  appeared 
that  he  had  engaged  in  nearly  a  hundred  hotly-contested  battles  which 
were  such  as  tb  be  prohibited  by  the  laws  of  the  State  of  Pennsylvania 
and  of  other  states,  by  which  such  contests  are  made  a  criminal  offense. 
The  court  thereupon  charged  that  it  was  for  the  jury  to  say  whether  a 
violator  of  the  criminal  laws  of  the  various  states,  such  as  the  evidence 
showed  plaintiff  was,  would  be  a  reputable  person  to  be  admitted  to  a  hotel 
in  Pennsylvania  under  the  law  as  previously  stated,  and  that,  if  the  jury 
conclude  that  he  was  not,  he  could  not  recover." 

The  jury  found  a  verdict  in  favor  of  the  landlord.^^ 
^  Nelson  v.  Boldt,  180  Fed.  779. 
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Who  Abb  Dependent  Females. — The  constitution  of  Georgia 
provides  that  there  shall  be  exempt  from  levy  and  sale  of  the  prop- 
erty of  every  head  of  a  family  or  person  having  the  care  and  sup- 
port of  dependent  females  of  any  age,  who  is  not  the  head  of  a  fam- 
ily, certain  realty  or  personalty.  The  Federal  Court  holds  that 
where  a  bankrupt  son  lived  alone  with  his  mother  and  provided 
for  her  protection,  though  she  was  not  dependent  on  him  for 
financial  support,  he  nevertheless  cared  for  a  dependent  female, 
and  was  entitled  to  the  exemption,  the  judge  saying  : 

"It  appears  to  me  that  the  framers  of  the  constitution  attempted  to 
reward,  not  only  the  man  who  is  supporting  a  dependent  person,  but  a  man 
who  is  caring  for  dependent  females  of  any  age.  Now,  can  it  be  denied 
that  in  our  southern  country  a  woman  of  any  age  who  lives  in  the  country 
needs  the  constant  care  of  a  man?  Those  who  disregard  that  necessity 
realize  very  little  of  the  dangerous  condition  of  society  here.  It  is  not 
always  financial  dependence  that  gives  a  homestead.  There  is  the  trustee 
of  a  family  of  minor  children.  He  is  entitled  to  a  homestead,  whether 
they  are  dependent  upon  him  or  not.  If  he  is  the  trustee,  he  stands  in  a 
fiduciary  relation  toward  the  minor  children.  Here  in  this  case  the  son 
stands  in  the  same  relation  to  his  mother.  They  live  in  the  same  home. 
There  are  no  other  people  there.  The  daughters  have  married  and  gone 
away  to  their  husbands  and  children.  When  the  shades  of  evening  begin 
to  fall,  and  the  solitude  of  night  environs  her  lonely  home,  her  condition 
would  be  pitiable  indeed  if  it  were  not  for  the  care  of  the  manly  son. 
I  think  it  is  in  contemplation  of  law  that  he  is  entitled  to  his  homestead. 
It  may  be  said  that  she  is  not  dependent  upon  him  in  a  financial  sense. 
He  may  be  the  recipient  of  her  bounty.  How  gladly  she  gives  it  to  him! 
And  how  wretched  she  would  be  if  protection  was  forced  to  be  elsewhere! 
The  court  thinks  that  is  a  benefit  which  the  law  gives  her,  and  so  far  as 
the  action  of  this  court  is  concerned  he  is,  because  of  his  relations  to  his 
mother,  held  entitled  to  his  homestead.  I  do  not  think  the  referee  took 
the  broad,  philosophical  view  of  this  great  social  question  which  he  ought 
to  have  done.  This  court  will  always  be  careful  to  provide  if  possible  for 
those  men  who,  while  not  strictly  heads  of  families,  yet  have  the  natural 
and  righteous  care  of  dependent  females."" 


Crime  Committed  by  Wife  in  Husband's  Presence. — ^The  de- 
cision of  the  Supreme  Court  of  New  Jersey  in  State  v.  Martin,'*  is 
eighteenth  century  law  applied  to  different  times  and  conditions. 
A  married  woman  had  been  convicted  of  selling  obscene  postal 
cards  in  her  husband's  store  at  Atlantic  City,  but  the  Appellate 
Court  held  that  a  verdict  of  acquittal  of  the  wife  should  have 
been  directed,  it  appearing  that  the  husband  was  actually  in  the 
shop  at  the  time  of  the  sale  and  directed  her  to  wait  upon  the 
particular  purchaser  who  furnished  evidence  for  the  prosecution. 
It  is  true  that  this  ruling  is  abundantly  supported  by  authority, 
but  as  well  said  by  a  contemporary,  in  view  of  the  systematic,  or- 
ganized effort  to  obtain  political  rights  for  women,  the  partial  re- 
sults that  have  been  achieved  in  that  direction  and  the  full  prop- 

»  Re  Glisson,  182  Fed.  287.  *•  78  A.  12. 
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erty  rights  of  married  women,  this  presumption  of  marital  coercion 
as  to  crimes  is  an  anachronism  and  should  be  abrogated. 

Injunction  Against  Publication  op  Biography. — In  a  re- 
cent  case  in  the  Federal  Court  at  New  York  the  plaintiff  asked  an 
injunction  to  prevent  the  defendant  from  pubhshing  in  the  Na- 
tional Cyclopedia  of  American  Biography  facts  of  complainant'^ 
life  obtained  from  him,  and  to  deliver  up  and  cancel  a  certain 
written  instrument  of  subscription  to  the  said  cyclopedia  obtained 
from  him  by  fraudulent  misrepresentations. 

It  was  shown  that  the  complainant  gave  a  statement  of  facts 
concerning  his  life  on  an  understanding  that  they  would  be  used 
in  a  set  of  books  officially  recognized  in  some  way  by  the  Federal 
Gk)vemment.  It  was  held  that  there  was  an  impliad  promise  that 
the  facts  would  not  be  used  otherwise  than  as  understood  by  com- 
plainant, and  that  an  injunction  would  lie  to  prevei^t  publication 
of  his  biography  in  a  set  of  books  other  than  a  set  issued  in  some 
form  under  the  auspices  of  the  Federal  Government.'** 

Insurance  of  Intoxicating  Liquors  in  Prohibition  State. 
— ^The  Federal  Court  of  Appeals  rules  that  a  contract  of  insurance 
of  whisky  stored  in  Iowa  is  not  void  because  it  tends  to  assist  the 
insured  to  violate  the  public  policy  and  laws  of  Iowa  against  the 
possession  and  sale  of  intoxicating  liquors  therein.** 

This  case  falls  under  the  well  settled  American  rule  as  to  illegal 
contracts,  that  it  is  no  defense  to  a  recovery  for  articles  purchased 
for  an  illegal  purpose  thajt  the  seller  knew  that  the  sale  would  aid 
the  buyer  to  violate  the  law  or  to  defy  the  public  policy  of  the 
state  when  the  seller  neither  combined  nor  conOT)ired  with  the 
buyer  to  accomplish  that  result,  nor  shared  in  the  benefits  of  such 
a  violation.2^ 


Infection  op  Building  as  Waste. — In  a  Massachusetts  case,** 
an  action  in  the  nature  of  waste  was  brought  by  the  mortgagee  of 
certain  premises  against  the  members  of  a  municipal  board  of 
health,  who  had  leased  the  premises  of  the  mortagor  "to  be  used 
as  a  contagious  hospital."  The  Supreme  Federal  Court  holds 
that  while  mere  injury  to  the  reputation  of  real  estate  or  the  sup- 
posed dimunition  of  its  value,  resting  on  whimsical  or  sentimentel 
grounds  or  arising  from  dictates  of  custom  or  taste,  do  not  con- 
stitute waste,  yet  a  jury  may  properly  find  that  the  possibility  of 
germination  of  the  smallpox  germs,  which,  it  may  be  founds 
have  been  deposited  within  a  house  used  as  a  smallpox  hospital, 
constitutes  waste,  unless  it  has  been  shown  that  the  germs  can  be 

«•  Colgate  V.  White  Co.,  180  Fed.886.         "  Lawson,  Contr.,  Sec.  339. 
"Mechanics   Ins.   Co.   v.   Hoover         "Delano  v.  Smith,  92  N.  B.  500. 
Distilling  Co.,  182  Fed.,  590. 
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removed  by  disinfection  or  otherwise  without  material  physical 
change  in  the  house,  so  as  to  make  it  as  safe  for  residence  as  before 
its  use  for  hospital  purposes,  saying:  "Impregnation  of  a  build- 
ing with  the  indiscernible  but  vital  germs  of  a  dangerous  malady 
is  closely  analogDus  to  the  sowing  of  seeds  of  deleterious  plants, 
and  may  be  in  its  effect  far  more  injurious.  It  may  be  m  fact 
even  more  harmful  than  to  tear  down  or  remove  a  part  of  the 
building.  It  is  in  principle  the  same  general  kind  of  injury  as  the 
more  familiar  instances  of  waste." 


Divorce  in  Canada  and  the  United  States — A  Contrast. 
— ^At  the  London  conference  last  August  of  the  International  Law 
Association  a  paper  on  the  above  subject  was  read  by  Professor  F. 
P.  Walton,  the  Dean  of  the  law  faculty  of  McGill  University  of 
Montreal.  He  showed  that  divorce  courts  existed  only  in  the  Do- 
minion in  the  maritime  provinces  of  Nova  Scotia,  New  Bruns- 
wick and  Prince  Edward  Island,  and  the  Pacific  province  of  Brit- 
ish Columbia,  but  not  in  the  others,  but  that  in  the  other  five 
provinces — which  held  eighty  per  cent  of  the  whole  population  of 
the  country — there  were  no  divorce  courts.  In  these  provinces  di- 
vorce is  only  obtained  through  a  statute  passed  by  the  Dominion 
Parliament  and  since  the  Dominion  was  created,  41  years,  only  140 
divorces  have  been  granted  ,  a  little  over  three  a  year.  And  in  that 
period  in  the  provinces  having  divorce  courts  only  303  divorces 
have  been  granted.  The  professor  concludes  with  this  comparison : 
''During  these  forty  years  in  which  Canada  has  slowly  been  com- 
piling this  beggarly  total  of  443  divorces,  the  States  of  the  neigh- 
boring Republic  have  dissolved  1,274,341  marriages.  The  popu- 
lation of  Canada  in  1867  stood  to  that  of  the  United  States  about 
as  1  to  12,  and  that  ratio  has  not  greatly  varied  up  to  the  present 
time,  when  Canada  has  seven  and  a  half  millions  as  against  the 
ninety  millions  of  the  United  States.  Taking  this  proportion  as 
roughly  accurate  for  the  years  between  1867  and  1906,  if  divorces 
had  been  granted  in  the  United  States  on  the  same  scale  as  in 
Canada,  they  would  have  amounted  to  twelve  times  431,  that  is 
to  5,172,  instead  of  1,274,341.  In  other  words,  divorce  is  in  the 
United  States  more  than  three  hundred  and  twenty  times  as  com- 
mon as  in  Canada.  Startling  as  is  this  contrast  now,  it  is  likely 
that  it  will  become  even  more  startling  in  the  future.  For  the 
popularity  of  divorce  in  the  United  States  is  increasing  at  a  very 
rapid  rate,  about  three  times  as  fast  as  the  increase  in  the  popu- 
lation. In  1867,  divorces  were  about  27  per  one  hundred 
thousand,  whereas  in  1906  there  were  eighty-six  divorces  per  one 
hundred  thousand  of  the  population.  It  is  estimated  that  at  pres- 
ent of  the  marriages  celebrated  in  the  United  States  about  one  in 
twelve  is  terminated  by  divorce,  and  the  advantages  of  this  great 
institution  are  only  beginning  to  be  appreciated. 
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The  figures  show  that  in  two-thirds  of  all  the  divorces  in  the 
United  States  it  is  the  wife  who  is  the  petitioner.  It  is  significant 
to  notice  that  in  Canada  more  than  a  half  of  the  divorces  are  at 
the  instance  of  the  husband.  I  have  not  the  least  doubt  that  there 
are  very  many  cases  where  the  American  courts  perform  a  useful 
service  in  liberating  a  wife  from  a  vicious  or  drimken  husband 
who,  perhops,  does  not  even  support  her.  There  is  probably  no 
other  country  where  an  active  and  intelligent  woman  can  so  easily 
support  herself.  To  a  considerable  extent  this  may  account  for 
the  readiness  of  American  women  to  seek  for  divorce.  But  many 
other  causes  are  at  work.  Probably  the  greatest  of  all  is  the  im- 
patience of  all  restraint  which  is  characteristic  of  the  present  gen- 
eration. The  conviction  that  we  ought  to  have  anything  we  want 
seems  to  be  becoming  the  main  article  in  the  working  creed  of  a 
large  part  of  the  population.  A  young  woman  brought  up  to  think 
that  nothing  ought  to  stand  in  the  way  of  the  gratification  of  her 
caprices  is  pretty  sure  to  find  it  irksome  to  have  to  consult  the 
wishes  and  convenience  of  a  husband.  Hoc  volo,  sic  jubeo,  sit  pro 
ratione  voluntas  is  not  a  good  motto  for  married  life.  Now-a-days, 
two  young  people  enter  upon  a  marriage  with  the  knowledge  that  if 
they  change  their  minds  there  will  be  no  insuperable  difficulty  in 
being  off  with  the  old  love,  and,  perhaps,  on  with  the  new.  Under 
the  old  regime  which  we  still  follow  in  Canada  married  people 
have  to  bear  and  forbear,  if  not  out  of  affection,  at  least  out  of 
prudence.  The  indulgence  of  self-will  and  bad  temper  is  re- 
strained by  the  consciousness  that  the  common  life  must  be  made 
tolerable.  Many  of  the  marriages  which  turn  out  the  happiest  in 
the  long  run  have  not  been  without  times  of  storm  and  stress.  If 
there  had  been  an  easy  way  of  dissolving  the  union  it  might 
very  well  have  been  taken.  Whether  the  free  marriages  of  the 
new  order  will  be  happier  remains  to  be  seen.  It  may  be  all  in  the 
way  of  progress  that  one  marriage  out  of  twelve  should  end  in 
divorce.  But  I  feel  no  regret  that  Canada  is  not  in  the  van  of  this 
onward  march.  It  may  be  as  well  to  allow  this  great  experiment 
to  be  tried  first  in  another  country." 


Value  of  Life  of  Victim  in  Homicide  Trial. — In  a  recent 
California  case,^®  the  charge  being  the  murder  of  a  Chinese  woman, 
a  witness  on  the  trial  was  asked  what  value  was  placed  on  the  life 
of  a  female  in  China,  the  object  apparently  being  to  show  that 
in  the  Chinese  mind  a  Chinese  woman  amounted  to  very  little,  and 
that  the  taking  of  the  life  of  such  a  woman  was  not  in  the  pris- 
oner's estimation  a  very  serious  matter.  The  question  was  held 
properly  excluded  on  appeal.  This  evidence,  the  court  said,  could 
not  assist  in  the  determination  of  the  question  of  the  intent,  de- 
liberation, and  premeditation  essential  to  constitute  murder  in 


'People  V.  Luis.  110  Pac.  580. 
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the  first  degree ;  and  that  assuming  that  a  defendant  in  a  murder 
case  is  entitled  to  introduce  evidence  not  material  or  admissible  on 
the  question  of  his  guilt  or  the  degree  of  his  offense,  solely  for  the 
purpose  of  assisting  the  jury  in  the  exercise  of  its  discretion  to  sub- 
stitute life  imprisonment  for  the  death  penalty,  the  proposed 
evidence  was  not  competent  for  that  purpose.  Whatever  evi- 
dence may  be  so  introduced,  certainly  evidence  of  the  opinion 
of  the  murderer  as  to  the  value  or  importance  of  the  life  of  the 
party  murdered  by  him  can  play  no  legitimate  part  in  his  favor.'' 


The  Judge  Under  the  Common  Law  Jury  Trial  System. — 
It  is  a  remarkable  fact  that  one  of  the  very  essential  features  of 
the  old  common  law  system  of  jury  trials  has  been  allowed  to 
become  obsolete  or  has  either  been  frittered  away  or  prohibited 
by  both  statutory  and  constitutional  enactments — it  is  an  element 
of  the  common  law  trial  which  tends  to  more  accurate  results 
and  a  more  speedy  trial,  both  of  which  are  of  crying  need  in  our 
administration  of  the  law.  The  laVs  delay,  the  great  length  to 
which  trials  have  extended  themselves,  the  placing  in  the  fore- 
ground the  opposing  attorneys,  in  actions  both  criminal  and  civil, 
and  the  tendency  to  leave  the  course  of  the  trial  rather  in  their 
hands  than  in  the  hands  of  the  presiding  justice  has  distinctly 
marked  for  criticism  our  system  of  jury  trials  and  rendered  abort- 
ive, if  not  obsolete,  some  of  the  essential  features  of  the  good  old 
English  common  law  system.  There  is  no  doubt  that  criminal 
procedure  in  this  country  has  assumed  the  spectacle  of  a  farce 
compared  with  its  administration  in  England.  President  Taft 
has  made  it  the  subject  of  comment  in  a  message  to  Congress  and 
has  elsewhere  dwelt  on  our  inefficient  system  of  jury  trials. 

The  one  feature  of  our  system  of  procedure  that  makes  largely 
for  this  condition  of  affairs  is  the  lack  of  supervision  and  control 
exercised  by  the  judges  during  the  course  of  the  trial.  One  finds 
in  England  that  trials  are  consummated  in  half  the  time  through 
the  great  authority  exercised  by  the  English  judge  and  the  con- 
trol he  has  of  the  proceedings.  Where  the  "course  of  the  common 
law"  is  the  law  of  the  land  this  is  the  very  essence  of  a  common 
law  trial.  It  is  high  time  that  the  judges  reclaim  this  authority, 
which  has  been  checked  and  eliminated  by  custom,  practice  and 
statutory  enactments.  The  judge  should  be  permitted  to  have  the 
full  sway,  and  exercise  the  same,  that  the  common  law  trial  af- 
forded him. 

An  attempted  restriction  upon  his  authority  is  often  made,  in 
this  country,  by  statute.  The  judge  is  not  permitted,  by  statute, 
to  chfitrge  the  jury  with  regard  to  matters  of  fact  or  to  express  his 
opinion  on  matters  of  fact  in  the  charge  to  the  jury  or  to  com- 
ment on  the  weight  of  the  evidence.  These  matters  are  of  the 
very  essence  of  a  common  law  trial  and  the  sine  qua  non  to  a  full 
control  and  an  accurate  framing  of  the  issues  to  a  jury  by  the 
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judge.  Such  legislative  enactments  are  absolutely  unconstitu- 
tional when  once  one  admits  that  the  course  of  the  trial  is  accord- 
ing to  the  common  law.  It  is  not  difficult  to  demonstrate  this. 
It  is  simply  asserting  that  where  the  common  law  method  of  trial 
is  the  law  of  the  land,  as  it  is  in  the  territories  under  the  Federal 
Government,  and  many  of  the  States,  any  attempt  to  restrict  the 
judge  in  the  full  control  of  the  proceedings  is  trespassing  on  one 
of  the  very  essential  elements  of  a  common  law  trial.  Let  me 
quote  from  Lord  Hale,  in  his  History  of  the  Common  Law,  Chap. 
12,  touching  trial  by  jury,  he  says:  "Another  excellency  of 
this  trial  is  this,  that  the  judge  is  always  present  at  the  time  of 
the  evidence  given  in  it.  Herein  he  is  able  in  matters  of  law, 
emerging  upon  the  evidence,  to  direct  them,  and  also  in  matters 
of  fact  to  give  them  great  light  and  assistance,  by  his  weighing 
the  evidence  before  them,  and  observing  where  the  question  and 
knot  of  the  business  lies;  and  by  showing  them  his  opinion  even 
in  matter  of  fact,  which  is  a  great  advantage  and  light  to  laymen." 
This  language  has  been  heretofore  approved  and  these  very 
words  quoted  by  the  highest  judicial  tribunal  of  our  land.  This 
right  of  the  judge  to  comment  upon  the  testimony,  to  assist  the 
jury  in  arriving  at  a  just  conclusion  and  to  call  their  attention 
to  parts  of  it  which  he  thinks  important  and  even  express  his 
opinion  upon  the  facts,  provided  only  he  submits  those  questions 
for  their  determination,  has  time  and  again  been  adjudicated  by 
the  Supreme  Court  of  the  United  States.^®  Is  there  any  doubt 
that  a  judge  can  give  great  "light  and  assistance"  in  so  doing;  is 
there  any  doubt  that  criminal  trials  will  become  far  more  accurate 
and  attain  the  ends  and  aims  sought  in  a  speedier  manner  if  this 
essential  is  retained?  Nor  is  this  merely  matter  of  procedure  that 
can  be  waived  or  restricted  by  statute.  In  an  opinion  by  the 
Supreme  Court  of  the  United  States,  the  Court  speaking  through 
Mr.  Justice  Swayne,  says  (where  error  was  alleged  because  of  the 
comment  by  the  judge  upon  the  evidence  to  a  jury)  :  "The  per- 
sonal conduct  and  administration  of  the  judge  in  the  discharge  of 
his  separate  function  is,  in  our  judgment,  neither  practice,  plead- 
ing nor  a  form  nor  mode  of  proceeding,  etc."  Again,  what  more 
apposite  language  than  this,  by  the  same  tribunal:  "There  is 
none  more  important  duty  resting  upon  those  who  preside  at  jury 
trials."  So  also  the  Court  has  said:  "The  judge  is  not  a  mere 
moderator  of  a  town  meeting,  submitting  questions  to  a  jury  for 
determination,  nor  simply  ruling  on  the  admissibility  of  testimony, 
but  one  who  in  our  jurisprudence  stands  charged  with  full  respon- 
sibility." 

What  then  is  this  important  and  essential  function  of  the 
judge?    It  is  purely  a  judicial  function,  a  very  part  and  parcel  of 

"Vicksburg  &  M.  R.  Co.  v.  Putnam,  118  U.  S.  545;  U.  S.  &  Phlla. 
&  Reading  R.  Co.,  123  U.  S.  113. 
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the  common  law  jury  trial,  and  just  as  much  so  as  the  twelve  men 
that  go  to  make  up  the  panel  at  common  law.  If  it  is  a  judicial 
function,  what  right  has  the  legislature  to  restrict  or  in  any  man- 
ner tamper  with  it?  It  is  elementary  that  the  legislative  body 
cannot  encroach  upon  the  prerogatives  of  the  judiciary,  and  yet 
this  seems  to  have  been  entirely  overiooked  bv  both  judges  and 
legislative  bodies,  particularly  in  the  states  and  territories  having 
the  common  law  system  of  trials.  On  the  national  side  it  is  to 
be  noted  that  Congress  has  never  undertaken  to  restrict  tiiis  risht 
in  the  Federal  Courts ;  that  body  has  evidently  borne  in  mind  this 
essential  judicial  function  of  the  judge  in  a  common  law  trial 
and  has  realized  that  any  attempt  to  restrict  the  same  would  be 
unconstitutional.  Certain  it  is  that  the  Federal  Courts  have  full 
sweep  in  that  direction  and  the  accuracy  of  their  criminal  trials 
is  far  superior  on  that  account  to  those  of  the  states  and  territories. 
In  most  jurisdictions  the  courts  have  lost  entirely,  and  only  from 
want  of  use  and  because  of  supposedly  valid  statutes,  their  eflBcacy 
in  promoting  accurate,  efficient  and  speedy  trials.  There  is  need, 
at  this  time,  that  the  great  and  eflfective  icontrol  of  the  presiding 
judge  be  again  restored  and  that  this  feature  of  the  common  law 
trial  become  again  a  part  and  parcel  of  our  jury  trial  system  with 
all  its  vigor  and  force,  to  the  end  that,  like  the  English  courts  of 
common  law,  we  may  see  speedy  justice  and  accurate  results.  The 
"lame  and  halting  gait  of  American  justice,"  as  one  writer  has 
put  it,  can  be  in  a  great  measure  curbed  and  restricted  by  this  sim- 
ple recall  of  power  by  the  judges  themselves.'^ 

Disbarment  op  Attoenbys — Promoters  of  Sham  Corpora- 
tions— Collecting  Agencies. — ^The  Federal  Court  in  Georgia 
rules  that  it  is  misconduct  affording  ^ound  for  disbarment  by  a 
Federal  Court  for  attorneys  to  organize  in  another  state  a  sham 
corporation,  having  neither  capital  nor  business  other  than  as  a 
medium  for  bringing  suits  in  the  Federal  Courts  which  could  not 
be  brought  there  by  the  real  parties  in  interest,  and  to  use  such 
corporation  after  its  ille^  character  has  been  adjudged  by  the 
Federal  Courts  in  bringmg  suits  in  a  State  Court.'* 

The  corporation  in  question  had  been  adjudged  to  be  a  sham  one 
by  the  Supreme  Court  of  the  United  States.'* 

In  another  case  before  the  Supreme  Court  of  New  York,**,  an 
attorney  at  law  had  executed  a  power  of  attorney  to  sign  his  name 
to  any  and  all  letters  of  collection  and  other  business  of  a  corpo- 
ration. Now  the  statute  of  that  state  requires  an  attorney  to  take 
the  constitutional  oath  of  office,  subjects  him  to  a  penalty  for 

"Julius  Staab,  Albuquerque,  New         "211  U.  8.  603. 
Mexico.  "  Re  Rothschnd,  125  N.  T.  Supp. 

"Gelders  v.   Haygood,   182   Fed.     629. 

109.  r  1 
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permitting  a  person  not  a  general  law  partner,  or  a  clerk  in  his 
oflSce,  to  sue  out  a  mandate,  or  prosecute  or  defend  an  action  in  his 
name,  makes  it  a  misdemeanor  for  a  person  not  admitted  to  prac- 
tice as  an  attorney,  and  for  an  attorney  to  permit  any  person  not 
his  general  law  partner,  or  a  clerk  in  his  office,  to  sue  out  process, 
or  to  prosecute  or  defend  any  action  in  his  name,  except  as  author- 
ized by  the  section. 

The  court  held  that  under  these  circumstances  the  act  of  the 
attorney  was  such  professional  misconduct  as  should  require  his 
disbarment,  but  as  the  oflFense  had  been  brought  to  the*  attention 
of  the  court  for  the  first  time,  the  attorney  was  merely  suspended 
from  practice  for  one  year,  but  the  court  stated  that,  after  the 
foregomg  expression  of  its  views,  it  would  regard,  in  the  future, 
such  an  offense  as  one  requiring  disbarment. 

Advertising  in  Sunday  Newspapers. — ^The  Supreme  Court  of 
Wisconsin  holds  that  under  the  Sunday  law  of  that  state  prohib- 
iting labor,  business,  or  working,  except  only  works  of  necessity 
and  charity,  from  being  carried  on  on  Sunday,  a  newspaper  can- 
not recover  for  services  performed  on  Stmday  in  publishing  ad- 
vertisements." 

The  Court  says  that  the  question  is  not  free  from  difficulty. 
It  is  a  matter  of  common  knowledge  that  Sunday  newspapers  are 
published  throughout  the  country,  and  that  they  contain  in  their 
columns  much  valuable  advertising  matter,  and  it  seems  like  a 
harsh  rule  to  hold  that  such  publications  made  on  Sunday  cannot 
be  recovered  for,  although  perhaps  much  of  the  work  in  prepar- 
ing the  matter  for  publication  is  done  on  secular  days.  But  the 
case  presented  does  not  deal  with  a  situation  of  agreement  made 
on  a  secular  day  for  work  to  be  done  generally,  nor  a  case  of 
agreement  made  on  Sunday  for  work  afterwards  done  on  a  secular 
day  and  supported  by  a  subsequent  promise,  but  the  newspaper 
placed  itself  squarely  upon  the  right  to  recover  for  what  the 
services  performed  on  Sunday  were  reasonably  worth.  The  con- 
clusion of  the  Court  is  that  the  plaintiff  cannot  recover  for  the 
Sunday  items.  If  the  rule  of  the  statute  be  wrong,  it  is  for  the 
legislature,  not  the  courts,  to  afford  relief. 

Ordinance  Prohibiting  Street  Criers. — ^The  constitutional- 
ity of  an  ordinance  of  the  City  of  Chicago  prohibiting  peddlers  in 
the  streets  from  crying  their  wares  was  assailed  in  Goodrich  v. 
Busse,"  on  the  ground  that  it  was  depriving  a  person  of  his  prop- 
erty without  due  process  of  law.  But  the  Supreme  Court  said  that 
the  plaintiff  was  not  deprived  of  his  right  to  engage  in  peddling 
fruits  and  vegetables  in  the  streets  and  alleys  of  the  city. 

"Sentinel  Co.  v.  Meiselrach  Co.,  "93  N.  B.  292. 

128  N.  W.  861. 
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While  it  may  be  conceded  that  he  has  the  right  to  sell  fruits^ 
and  vegetables  upon  the  public  streets  and  alleys  of  the  city,  clearly 
he  has  no  vested  property  right  resting  in  him  to  make  a  noise- 
upon  the  streets  of  the  city  by  advertising  his  fruits  and  vege- 
tables by  public  outcry  in  such  places,  any  more  than  he  would 
have  the  right  to  advertise  such  articles  by  any  other  means  upon 
the  streets  and  alleys  of  the  city,  the  result  of  which  would  be  to 
disturb  the  peace  and  quiet  of  the  neighborhood  in  which  he  pur- 
sues his  calling.  Advertising  articles  usually  handled  by  peddlers 
upon  the  streets  and  alleys  of  the  city  by  public  outcry,  especially 
if  6,000  persons  were  engaged  at  one  time  in  so  advertising  the 
articles  which  they  were  oflFering  for  sale,  would  soon,  if  not  im- 
mediately, become,  if  not  controlled,  a  public  nuisance,  and  one 
which  would  urgently  demand  abatement.  The  court  referred 
to  a  Louisiana  case  upholding  a  similar  ordinance  in  the  city  of 
New  Orleans." 

The  plaintiflf  also  objected  to  the  ordinance  because  it,  he  said, 
discrimmated  against  him  in  that  it,  by  its  terms,  permitted  a 
person  whose  business  was  confined  to  amusement  grounds,  parks, 
halls,  and  other  places  duly  licensed  by  the  city,  to  advertise  his 
wares  by  public  outcry,  while  the  plaintiflf  was  prohibited  from  so 
advertising  his  fruits  and  vegetables  upon  the  public  streets  and 
alleys  of  the  city.  But  the  court  thought  the  contention  without 
force  for  the  reason  that  he  was  not  prohibited  from  selling  or  ad- 
vertising for  sale  his  fruits  and  vegetables  in  the  places  except^ 
from  the  operation  of  the  ordinance  by  public  outcry,  if  he  de- 
sired to  frequent  those  places  for  the  purpose  of  making  sales.  It 
was  clear  that  the  conditions  which  surround  amusement  grounds, 
parks,  halls,  and  other  places  duly  licensed  by  the  city  so  far  diflfer 
from  the  conditions  which  are  found  in  and  upon  public  streets 
and  alleys  of  the  city  of  Chicago  that  such  differences  would  fur- 
nish a  reasonable  basis  upon  which  to  rest  a  distinction.  Persons 
frequent  the  places  excepted  for  reasons  wholly  diflferent  from 
those  which  influence  the  citizen  when  he  builds  his  house  or  place 
of  business  upon  the  public  streets  or  uses  the  public  alleys  of  Ihe 
city.  At  the  one  place  the  visiting  public  anticipates  and  expects 
there  will  be  noise  and  confusion,  while  upon  the  streets  and 
alleys  of  the  city,  outside  of  the  noise  and  confusion  incident  to 
travel,  it  may  well  be  expected  order  and  quiet  will  be  maintained. 
Especially  is  this  true  in  a  great  city  like  Chicago,  where  a  large 
per  cent  of  its  working  people  perform  services  at  night  and  sleep 
during  the  day,  and  who,  during  their  hours  of  rest  in  the  daytime,, 
should  be  protected  by  the  city  from  being  disturbed  by  the  shrill 
outcries  of  fruit  and  vegetable  peddlers  as  they  pursue  their  calling 
throughout  the  city. 

"  New  Orleans  v.  Pargot,  116  La.  Ann.  370,  40  South.  735. 


Digitized  by 


Google 


292  45  AMERICAN  LAW  REVIEW. 

And  the  court  on  this  point  referred  to  a  previous  Illinois  deci- 
sion where  it  was  held  that  an  ordinance  was  not  discriminatory 
which  permitted  bookmaking  within  the  inclosure  of  incorporated 
fairs  or  race-track  associations  and  prohibited  it  elsewhere.^^ 


Regulating  the  Practice  op  Medicine — Praying  for  thb 
Sick. — The  California  statute  "for  the  regulation  of  the  practice 
of  medicine  and  surgery,  osteopathy,  or  omer  system  or  means  of 
treating  the  sick  or  afflicted,"  has  the  following  proviso :  "Provided 
that  nothing  herein  shall  be  held  to  apply  to  or  regulate  any  kind 
of  treatment  by  prayer."  In  a  recent  case  it  was  claimed  that  the 
exemption  made  the  statute  void  because  it  gave  to  a  certain  class 
of  persons,  to-wit,  those  who  treat  physical  ills  by  prayer,  privileges 
and  immunities  which  "under  like  conditions  are  not  granted  to 
all  citizens."  But  the  court  refused  to  construe  it  that  way, 
saying: 

*'If  prayer  can  be  regarded  as  practicing  medicine  and  as  an  immuiiity, 
the  act  aUows  every  person,  man,  woman  or  child,  such  immunity  and  the 
right  to  pray  for  the  sick  and  afSicted,  and  that  is  the  only  way  that 
disease  can  be  treated  by  prayer.  Whether  such  treatment  avails  anything 
or  not  is  not  for  us  to  say;  but  the  privilege  of  practicing  such  treatment 
•or  such  supplication  is  granted  and  allowed  to  all.  A  prayer  is  only  a 
reverent  petition  to  some  divinity  or  object  of  worship.  It  has  been  said, 
'More  things  are  wrought  by  prayer  than  this  world  dreams  of.'  Those 
who  believe  in  the  teachings  of  holy  writ  attach  great  importance  to  the 
eflacacy  of  prayer.  Many  examples  of  it  are  given  in  the  New  Testament. 
For  instance,  where  Peter's  wife's  mother  lay  sick  of  a  fever  we  are 
told  that  the  Savior  'touched  her  hand  and  the  fever  left  her,  and  she 
arose  and  ministered  unto  them.'  The  proviso  or  exception  was  evidently 
put  into  the  act  to  prevent  any  interference  with  the  right  of  any  one  to 
pray  for  the  sick  and  afflicted." » 


Calling  a  White  Man  a  Negro. — In  some  of  the  former 
slave  states — if  not  all — it  is  a  libel  to  call  a  white  man  a  negro/® 
and  in  Georgia  a  street  car  company  was  held  liable  to  an  action 
whose  conductor  had  directed  the  plaintiff,  a  white  person,  to 
occupy  a  seat  among  the  colored  passengers.  In  a  recent  case  in 
Ijouisiana  it  is  ruled  that  to  apply  the  term  "negro"  to  a  white 
person  is  humiliating  and  insulting,  and  a  suggestive  question, 
such  as,  "Don't  you  belong  over  Uiere?"  addressed  to  a  white 
person,  by  the  conductor  of  a  street  car,  who  points  to  the  seats 
-reserved  for  negroes,  is  but  little  less  so.  In  either  case,  and 
^whether  the  language  used  be  heard  by  others  or  not,  an  action  for 
•damages  will  lie  against  the  carrier.*^ 

"Chicago  V.  Brownell,  140  HI.  64,  143,  28  South.  971;   Flood  v.  News 

34  N.  B.  595.  Co.,  71  S.  C.  112,  50  S.  E.  689. 

»  Ex  parte  Bohannan,  101  Pac.  1039.  ^^  May  v.  Shreveport  Traction  Co^ 

^  Upton    V.    Times    Co.,    104    La.  53  South.  671.    . 
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NOTES  OF  RECENT  DECISIONS. 

Bailments — Duties  of  Bailee — Insurance. — One  engaging  in  the  busi- 
ness of  milling  rice,  who,  during  the  several  years  a  person  took  his 
rice  to  the  mill  to  be  milled,  charged  two  cents  per  sack  for  insurance, 
and  who  rendered  an  account  in  which  two  cents  was  charged  as  paid  for 
insurance,  and  who  obtained  a  settlement  of  the  accounts  on  that  basis, 
was  under  the  duty  to  Insure  the  rice  to  its  full  value,  and  where  he  did 
not  do  so,  and  a  loss  occurred,  he  was  liable  for  the  resulting  damages, 
although  he  procured  insurance  to  the  amount  which  the  two  cents  would 
purchase.* 

BaNKBUPTCY — DlSCHABGE    IN    SECOND    PROCEEDING    OF    DeBTS    PROVABLE    IN 

First. — Where  a  bankrupt,  in  his  first  proceeding  in  bankruptcy,  falls  to 
obtain  a  discharge  because  his  petition  therefor  is  dismissed  for  want 
of  prosecution,  he  is  not  entitled  to  a  discharge  In  a  second  bankruptcy 
proceeding  from  debts  provable,  and  in  fact  proved,  in  the  first.' 

Carriers  of  Goods — Interstate  Commerce  Act — ^I^iabiuty  of  Initial 
Carrier. — ^A  railroad  company  engaged  in  interstate  commerce,  which 
receives  goods  to  be  transported  from  a  point  in  this  state  to  a  point  in 
another  state,  is  liable  by  force  of  Section  20  of  the  Interstate  Commerce 
Act  for  a  loss  of  the  property  caused  by  It  or  any  connecting  carrier, 
although  the  receiving  company  failed  to  issue  a  receipt  or  bill  of  lading 
therefor.' 

Carriers  of  Passengers— Injuries  at  Station — Defects. — ^Where  plain- 
tiff went  to  the  station  of  defendant  to  meet  his  son,  and  while  in  con- 
versation on  the  outside  of  the  platform  he  leaned  or  brushed  against 
what  appeared  to  be  a  heavy  railing,  but  which  in  fact  was  so  rotten 
that  it  gave  away  and  caused  him  to  fall  and  sustain  injuries,  the  defect- 
ive condition  of  the  railing  having  existed  for  a  long  time,  and  defendant 
being  aware  of  it,  defendant  was  liable,  for  such  a  railing  is  not  entirely 
to  mark  the  boundaries  of  the  station,  but  to  make  a  place  for  persons  to 
stand  in  fair  weather.* 

Conflict  of  Laws — Husband  and  Wife — Promissory  Note. — A  note 
signed  by  a  husband  was  made  payable  to  the  order  of  his  wife,  who 
indorsed  it  for  the  husband's  accommodation,  and  he  delivered  the  note 
to  his  creditors  in  New  York  City.  The  note  was  dated  and  made  payable 
in  New  Jersey.  Held,  that  in  the  absence  of  any  evidence  showing  that 
the  husband  was  empowered  by  the  wife,  expressly  or  impliedly,  to  pass 
away  the  note  elsewhere  than  in  New  Jersey,  it  would  be  presumed  to 
be  a  New  Jersey  contract.* 

Constitutional  Law — Due  Process  of  Law — Imposing  Special  Burden 
ON  Railroad. — The  expense  of  constructing  a  bridge  over  a  highway,  made 
necessary  by  the  action  of  the  municipality  in  opening  such  highway 
through  the  company's  embankment,  may  be  cast  upon  the  company  with- 
out denying  the  due  process  of  law  guaranteed  by  the  Federal  Constitu- 
tion, which  requires  that  compensation  be  made  when  private  property  is 
taken  for  public  use.* 

« Broussard   v.   South   Texas  Co.,  *  Winscott  v.  R.Co.,  131  S.  W.  2  Mo. 

131  S.  W.  412  Tex.  » Basilea  v.  Spagnuolo,  77  A.  581 

*Pellett  V.  Cosel,  179  Fed.  488.  N.  J. 

•  International   Watch   Co.   v.   R.  •  Conn.  Ac.  R.  Co.  v.  Connersville, 

Co.,  78  A.  49  N.  J.  31  S.  C.  93  U.  S. 
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Constitutional  Law — Due  Process  of  Law — Assessment  Tax. — 1.  The 
judicial  enforcement  of  a  railroad  franchise  tax  does  not  deny  the  railroad 
due  process  of  law,  because  the  court  treated  the  entry  of  the  assess- 
ment in  the  form  provided  for  the  purpose  upon  the  Jacket  or  envelope 
enclosing  the  report  of  the  railroad  as  a  sufficient  record  of  the  assess- 
ment Nor  does  the  entry  of  an  assessment  of  a  railroad  franchise  tax 
under  the  name  of  the  road  which  formerly  owned  the  franchise.  2.  The 
enforcement  of  a  franchise  tax  by  a  judgment  in  personam  against  a 
railroad  which,  while  not  the  owner  of  the  franchise,  is  operating  the 
road  under  an  arrangement  with  the  purchaser  at  a  judicial  sale,  and 
is  in  possession  and  full  control  of  the  railroad  property  and  its  earn- 
ings, does  not  deny  due  process  of  law.^ 

Constitutional  Law — ^Federal  Employers*  Liability  Act. — The  Federal 
Act  of  1908  has  not  perpetuated  the  infirmities  which  rendered  the 
Act  of  1906  unconstitutional.  Under  the  present  statute  a  railroad  com- 
pany engaged  in  interstate  commerce  is  liable  to  the  extent  therein 
provided  to  an  employee  injured  while  assisting  in  carrying  on  such 
commerce  when  the  injury  results  from  the  negligence  of  a  fellow  servant, 
if  such  fellow  servant  is  also  engaged  in  interstate  commerce.  The  facts 
disclosed  by  the  complaint  do  not  make  it  necessary  to  decide  whether,  if 
injury  should  result  through  the  negligence  of  an  employee  engaged  in 
Intrastate  commerce,  there  would  be  a  liability  under  the  act.  The  pur- 
I)ose  to  render  a  carrier  engaged  in  interstate  commerce  liable  to  em- 
ployees so  engaged  being  apparent,  the  provisions  are  separable,  whatever 
be  the  rule  regarding  an  injury  resulting  to  an  interstate  employee  from 
the  negligence  of  an  employee  not  so  engaged." 

Constitutional  Law — Police  Power — Boards  of  Trade — ^Weights  and 
Measures. — 1.  The  conduct  of  its  business  by  a  board  of  trade  formed 
to  enforce,  as  between  its  members,  a  high  standard  of  business  deal- 
ings, may  be  regulated  by  such  means,  not  arbitrary  or  unreasonable  In 
their  nature,  as  may  be  found  by  the  state  necessary  or  needful  to  pro- 
tect the  people  against  unfair  practices  that  are  likely  to  occur,  without 
unconstitutionally  interfering  with  the  liberty  of  contract  to  which  its 
Individual  members  are  entitled.  2.  The  Missouri  Statute  making  criminal 
any  deduction  by  the  purchaser  from  the  actual  weight  of  grain,  seed, 
hay,  or  coal,  under  a  claim  of  right  by  reason  of  any  custom  or  rule  of  a 
board  of  trade,  is  a  valid  exercise  of  the  police  power.* 

Constitutional  Law — Regulation  by  State  of  Telegraphs. — A  state 
may  forbid  a  telegraph  company  from  limiting  its  liability  for  negligence. 
This  is  not  an  invalid. regulation  of  commerce  nor  a  denial  of  the  privilege 
and  immunities  of  citizens  of  the  United  States  and  the  equal  protection 
of  the  laws  is  not  denied  telegraph  companies  and  the  persons  with  whom 
it  does  business  by  a  state  statute  under  which,  as  construed  by  the 
state  courts,  a  telegraph  company  cannot  limit  its  liability  for  its  negli- 
gent failure  to  deliver  a  telegram  addressed  to  a  person  in  another  state, 
although  express  companies  and  other  common  carriers  may,  by  con- 
tract, limit  their  liability  in  this  respect.** 

Corporations — Termination  of  Charter — Continuing  Business. — 1. 
Where  a.  corporation  continues  to  act  and  carry  on  business  after  the 
termination  of  its  charter  period,  taking  no  steps  to  close  up  its  afFairs, 
its  stockholders   will   be   regarded   as   doing  business   as   partners   and 

^  111.  Cent.  R.  Co.  v.  Kentucky,  31  » House  v.   Mayes,   31   S.   C.   235 

S.  C.  Rep.  95  U.  S.  U.  S. 

•  Zikos  V.  R.  Co..  179  Fed.  893.  "  W.  U.  Tel.  Co.  v.  Com.  Mill  Co., 

31  S.  C.  59  U.  S. 
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will  be  personally  liable  for  debts.  2.  Where  a  corporation's  charter  has 
expired,  two  years  will  ordinarily  be  regarded  as  a  reasonable  time  to 
close  up  its  business,  and  where  no  attempt  is  made  to  do  so,  and  the 
corporation  is  permitted  to  continue  business  as  before,  the  stockholders 
will  be  estopped  to  claim  that  two  years  is  not  a  reasonable  time." 

Covenants — Buildino  Link — Injunction. — 1.  A  covenant  that  the  build- 
ing line  of  a  square  shall  be  not  less  than  25  feet  from  the  true  street 
line,  it  being  understood  that  the  front  wall  of  the  building  shall  be  set 
back  at  least  25  feet  from  the  street  line,  is  breached  by  the  erection  of  a 
bow  window  projecting  over  the  line,  the  foundation  of  which,  in  com- 
mon with  the  remaining  outside  walls,  rises  from  the  ground,  and  which 
extends  up  two  stories.  2.  A  front  porch,  consisting  of  an  open  frame 
structure  resting  on  brick  piers,  is  not  a  breach  of  the  building  line 
covenant,  under  the  rule  that  the  language  of  a  deed  is  to  be  construed 
liberally  in  favor  of  the  grantee.  3.  A  mandatory  injunction,  prohibiting 
an  encroachment  and  ordering  an  abatement  of  a  structure  which  consti- 
tutes a  violation  of  a  building  line  covenant,  will  not  be  denied  on  the 
ground  that  it  inflicts  hardship  on  the  defendant,  and  that  the  plaintiff 
should  be  left  to  the  remedy  at  law  for  damages  for  breach  of  the  cove- 
nant." 

E2LECTI0NS — "Bmbebt". — Purchase  of  a  voter's  certificate  of  registration 
to  prevent  him  from  voting  at  an  election  constitutes  bribery  under  a 
statute  declaring  that  any  person  guilty  of  receiving  a  bribe  for  his 
vote  at  an  election  or  for  services  or  influence  in  procuring  a  vote  shall 
be  fined,  etc." 

Eminent  Dobcain — Attempt  to  Condemn  Railboad's  Right  of  Wat  to 
CoNSTBUCT  Stbeet  LONGITUDINALLY  ALONG  It. — 1.  Where  a  city  had  only 
general  charter  power  to  open,  lay  out,  establish,  widen,  alter,  extend, 
vacate  or  close  streets,  and  to  appropriate  and  condemn  private  property 
therefor,  it  had  no  authority  to  condemn  a  part  of  a  railroad's  right  of 
way  to  construct  a  street  longitudinally  along  the  same,  especially  where 
there  was  no  provision  for  joint  use  of  the  property  by  the  railroad 
company  and  the  public.  2.  Where  a  municipal  corporation  without 
statutory  authority  was  attempting  to  take  a  portion  of  complainant's 
right  of  way  for  a  street,  and  thus  to  deprive  complainant  of  its  property 
without  due  process  of  law,  a  Federal  court  had  jurisdiction  of  a  suit  to 
restrain  such  action.^* 

Husband  and  Wife — Actions  Between— Assault. — ^The  common-law 
relation  between  husband  and  wife  was  not  so  far  modified  as  to  give  the 
wife  a  right  of  action  to  recover  damages  from  her  husband  for  an  assault 
and  battery  committed  by  him  upon  her  person,  by  the  District  of 
Ck>lumbia  Code,  authorizing  married  women  "to  sue  separately  for  the 
recovery,  security,  or  protection  of  their  property,  and  for  torts  committed 
against  them,  as  fully  and  freely  as  if  they  were  unmarried."" 

Incest — Uncle  and  Niece  by  Mabbiage. — Sexual  intercourse  between 
an  uncle  and  niece  related  only  by  marriage  and  not  by  blood  is  not 
incestuous  within  the  Indiana  State  statute  providing  that  if  any  uncle 
shall  have  sexual  intercourse  with  his  niece,  having  knowledge  of  his 
relationship,  or  if  any  niece  shall  have  sexual  intercourse  with  her  uncle, 

"  Bwald  Iron  Co  v.  Com.,  131  8.  "  Com.  v.  Glass,  131  8.  W.  494  Ky. 
W.  774  Ky.  "  Portland  R.  Co.  v.  City,  181  Fed. 

"Spilling  V.  Hutcheson,  68  S.  E.      632. 
260  Va.  »» Thompson  v.  Thompson,  31  S.  C. 

110  U.  S. 
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such  niece  being  over  the  age  of  sixteen  years  and  liaving  knowledge 
of  her  relationship,  he  or  she  shall  be  guilty  of  incest." 

INSUBANCE,  Accident — ^Death  While  Intoxicatei>— Burden  of  Pboof. — 
When  last  seen  alive,  the  insured  was  under  the  influence  of  intoxicating 
liquor,  and  the  probabilities  were  that  he  met  his  death  by  drowning  on 
the  same  day,  as  nothing  was  seen  or  heard  of  him  until  his  body  was 
found  in  the  river  near  by  in  the  following  spring,  greatly  decomposed^ 
but  without  any  marks  of  violence.  The  policy  contained  a  provision 
that  if  the  insured  met  his  death  while  under  the  influence  of  Intoxicating 
liquor  the  claimant  should  only  be  entitled  to  one-tenth  of  the  amount 
of  the  policy  and  the  defendants  made  a  tender  of  the  one-tenth  before 
action.  Held,  that  the  burden,  of  proof  was  upon  defendants,  and  that, 
as  there  was  no  evidence  to  show  exactly  when  the  death  took  place,  this 
defence  failed.^' 

Insurance,  Life — Request  of  Autopsy — EJvidence. — In  an  action  on  a 
life  policy  involving  an  issue  as  to  Insured's  health  when  the  policy  was 
issued,  it  was  error  to  exclude  Insurer's  written  request  to  plaintiff  to 
consent  to  a  post  mortem  examination  on  condition  that,  if  it  should 
appear  that  decedent  was  in  good  physical  condition,  or  it  should  not  be 
definitely  determined  that  he  was  not,  the  defense  would  be  abandoned; 
since  the  evidence  in  connection  with  plaintiff's  refusal  of  the  request 
warranted  an  inference  against  plaintiff  as  to  insured's  condition  when 
the  policy  issued,  unless  her  refusal  was  due  to  reasons  disconnected  with 
the  issue." 

Insurance,  Fire — Gasoline  "Stored  or  Kept"  in  Building  Insured. — A 
policy  of  insurance  against  fire  was  made  subject  to  a  condition  that  **The 
company  is  not  liable  .  .  .  for  loss  or  damage  occurring  while  .  .  . 
gasoline  .  .  .  is  .  .  .  stored  or  kept  in  the  building  insured."  A 
disused  gasoline  cooking  stove  had  been  put  away  in  the  building  with 
about  a  pint  of  gasoline  in  it.  Some  time  afterwards  it  was  used  for  a 
special  purpose,  and  caused  a  fire  by  which  the  building  was  destroyed. 
Heldf  that  gasoline  was  not  "stored  or  kept"  in  the  building  within  the 
meaning  of  the  condition,  and  that  the  insurance  company  was  liable  on 
the  policy." 

Insurance,  Fire — Mortgaged  Property — Assignment  of  Mortgage- 
Rights  OF  Assignee. — 1.  When  a  mortgagee,  insured  against  loss  by  fire 
under  a  contract  between  himself  and  an  insurance  company,  transfers 
the  mortgage,  his  Insurable  interest  is  gone,  and  an  attempt  to  assign  all 
his  interest  in  the  contract,  after  a  building  on  the  mortgaged  premises 
has  been  destroyed  by  fire,  to  a  subsequent  holder  of  the  mortgage,  does 
not  transfer  any  interest  upon  which  the  transferee  can  sustain  an  action 
at  law,  for  the  assignor  has  no  interest  to  assign.  2.  The  assignment  of 
the  mortgage  does  not  transfer  the  contract  of  insurance,  where  the  writ- 
ten transfer  does  not,  in  terms,  undertake  to  assign  it,  but  is  limited  to 
the  transfer  of  the  mortgage,  and  the  assignee  of  the  mortgage  has  no 
right  of  action  at  law  as  mortgagee  to  recover  for  a  fire  loss." 

Intoxicating  Liquors — Sai,e — Rake-off — Device. — C.  occupied  an  under- 
ground room,  in  which  he  conducted  a  game  of  "stud  poker."  Persons 
would  buy  poker  chips  from  him,  and  gamble  with  them.  Beer  was 
furnished  by  C.  to  those  engaged  in  the  play,  without  any  cost  to  the 
players,  except  the  price  which  they  paid  for  the  chips  at  the  beginning 

"  State  V.  Tucker,  93  N.  B.  3  Ind.  "  Thompson  v.  Ins.  Co.,  103  L.  T. 

"  Haines  v.  Ins.  Co.,  20  Man.  Rep.  153,  Eng. 

69  Man.  "Weinberger  v.  Ins.  Co.,  76  AtL 

"Lee  V.  Ins.  Co.,  92  N.  B.  709  342,  N.  J. 
Man. 
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of  the  game.  At  the  end  of  each  game  C.  would  take  a  portion  of  the 
chips  as  a  rakeoff.  The  chips  remaining  in  the  hands  of  the  winners  at 
the  end  of  the  game  would  be  **cashed  in"  or  redeemed.  C.  contended 
that  the  "rake-ofT'  was  not  for  the  price  of  the  beer  furnished,  but  was 
intended  as  compensation  for  maintaining  the  place  of  amusement.  Heldr 
that  it  was  a  sale  of  liquor  and  C.  was  properly  convicted.** 

Lascbnt — JuBiSDiCTiON. — ^Where  trunks  in  the  possession  of  a  carrier 
were  wrongfully  opened  by  one  of  its  employees  in  North  Carolina  or 
Virginia  and  certain  articles  taken  therefrom  with  felonious  intent,  defend* 
ant  can  not  be  found  guilty  of  larceny  committed  in  the  District  of 
Columbia,  notwithstanding  the  jewelry  was  brought  by  defendant  intiv 
the  District  and  here  converted  by  him  to  his  use.^ 

Master  and  Servant — ^Accident  in  Course  of  Employment — Presump- 
tion.— ^A  seaman,  employed  in  a  ship  which  was  lying  in  a  harbor,  left 
his  berth  on  a  hot  night  saying  that  he  was  going  on  deck  for  some 
fresh  air.  Next  morning  his  dead  body  was  found  in  the  water  close  ta 
a  part  of  the  ship  where  there  was  evidence  that  he  was  in  the  habit  of 
Bitting  on  the  rail.  There  was  no  evidence  as  to  how  he  got  into  the 
water.  Held,  that  it  was  not  a  necessary  inference  from  the  facts  that  his 
death  was  caused  by  an  accident  arising  out  of  his  employment,  and  that 
the  shipowners  were  not  liable  to  pay  compensation  to  his  widow." 

Master  and  Servant — Wrongful  Dismissal — Misconduct — Condonation* 
— ^1.  When  the  actions  of  a  servant  have  been  such  as  to  raise  a  strong 
prima  facie  case  of  misconduct,  sufQcient  to  justify  his  master  in  dismiss- 
ing him,  the  burden  of  proof  is  shifted  to  the  servant  to  show  that  his 
conduct  is  susceptible  of  an  innocent  interpretation.  The  taking  of  a 
secret  commission  being  such  misconduct  as  would  justify  dismissal,  the 
rights  of  the  master  are  not  affected  by  the  fact  that  the  servant,  whea 
he  took  the  commission,  was  not  occupying  the  same  position  as  he  was 
occupying  at  the  time  of  the  dismissal.  2.  A  master  will  not  be  held 
to  have  condoned  the  misconduct  of  his  servant  because  he  believed  the 
servant's  denial  of  the  misconduct  imputed  to  him,  and  continued  him 
in  his  employment  without  making  further  inquiries  which  would  have 
disclosed  the  truth,  but  is  Justified  in  dismissing  him  at  a  later  date,  whea 
the  true  facts  have  come  to  his  knowledge.** 

Master  and  Servant — Injuries  to  Servant — Contributory  Negligence — 
Minor. — Minority  places  the  injured  person  in  the  same  position  as  aB^ 
inexperienced  adult  so  far  as  machinery  is  concerned,  and  where  the  dan- 
ger is  apparent,  or  the  servant  has  been  warned  of  the  danger,  negligence 
will  be  imputed  to  a  minor,  as  well  as  an  adult,  if  any  injury  is  received 
from  the  machinery.* 

Mortgages — Tax  Titles — ^Reversal  of  Judgment. — Plaintiff  instituted 
an  action  to  foreclose  a  mortgage,  making  W.,  the  mortgagor,  and  V.,  the 
holder  of  a  tax  title,  defendants.  Judgment  was  given  for  plaintiff  in. 
the  lower  court,  and  V.  took  an  appeal.  No  supersedeas  bond  having 
been  given,  the  property  was  sold  to  plaintiff  under  execution;  subse- 
quent to  this,  and  while  the  appeal  was  still  pending,  the  property  was 
sold  to  pay  taxes,  and  it  was  purchased  by  plaintiff.  The  upper  court 
decided  the  mortgage  invalid,  and  the  case  was  reversed  and  remanded. 
The  lower  court  then  gave  judgment  for  plaintiff  on  his  tax  title.    Oir 

"*  State  y.  Collins,  68  S.  W.  268  "MarshaU  v.  The  Wild  Rose,  10$ 
W.  Va.  L.  T.  114  Bng. 

••  Brown  v.  U.  S.,  38  Wash.  L.  R.  ••  Federal  Supply  Co.  v.  Anghent^ 
782  D.  C.  103  L.  T.  150,  Bng. 

"Krisch  v.  Richter,  130  S.  W.  187,  Tex. 
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appeal*  reversed,  and  held,  V  was  entitled  to  a  restitution  of  the  prop- 
erty and  to  an  accounting* 

Naturalization — ^Pbee  White  Person. — ^The  term  "free  white  persons/' 
within  the  statute  making  naturalization  provisions  applicable  to  such 
persons,  comprehends  a  Syrian,  who  is  a  native  of  Palestine  and  a 
Maronite;  the  term  "white"  being  Intended  to  be  applied  in  its  popular 
sense,  to  denote  at  least  the  members  of  the  white  or  Caucausian  race.** 

Negligence — Dangerous  Premises — Building  Let  Out  in  Flats — Out- 
side Lift  for  Goods  Provided  ry  Landlord — Lipi  Operated  from  Below — 
Injury  to  Servant — Liability  of  Landlord. — The  owners  of  certain  flats 
provided  for  the  convenience  of  their  tenants  a  lift  for  the  purpose  of 
being  used  for  the  delivery  of  goods  by  tradesmen.  The  lift  was  in  the 
form  of  a  box  with  a  weight  on  the  top,  and  was  pulled  up  and  down 
from  below.  It  ran  outside  the  building  in  iron  grooves,  and  com- 
municated with  the  scullery  windows  of  the  difFerent  flats.  The  plaintiff 
a  domestic  servant  employed  by  a  tenant  of  one  of  the  flats,  was  sum- 
moned to  the  lift  to  receive  some  goods.  She  was  engaged  in  taking 
the  articles  from  the  lift,  when  it  was  pulled  down  from  below  and  she 
was  injured.  The  lift,  which  was  of  a  usual  pattern,  was  not  out  of 
repair  at  the  time,  and  had  been  in  use  for  eighteen  years  without  any 
accident  having  occurred.  The  jury  found  that  the  owners  of  the  flats 
were  guilty  of  a  breach  of  duty  in  supplying  and  maintaining  a  lift 
which  was  a  source  of  danger  to  those  likely  to  use  it,  and  Judgment  was 
entered  for  the  plaintiff.  Held,  that  upon  the  above  facts  the  defendants 
had  not  been  guilty  of  any  negligence,  and  the  plaintiff  was  not  entitled 
to  recover."** 

Negligence — Defective  Gas  Pipe — Proximate  Cause. — Where  an  explo- 
sion of  gas  results  from  Joint  negligence  of  a  gas  company  in  discover- 
ing and  repairing  a  leak  and  of  another  in  bringing  a  light  In  contact 
with  the  gas,  a  third  person  injured  may  recover  from  either  or  both, 
they  being  severally  and  Jointly  the  proximate  cause;  and  hence,  on  a 
suit  against  a  gas  company  for  injury  to  a  restaurant  patron  caused  by 
such  an  explosion,  it  was  not  error  to  refuse  to  submit  the  company's 
interrogatories  designed  to  show  that  an  open  fire  caused  the  explosion." 

Negligejnce — Public  Charity  Hospital. — A  corporation  which  erected 
and  maintained  a  hospital  from  charitable  donations  admitting  every  one, 
irrespective  of  ability  to  pay,  is  a  public  charity,  and  not  liable  for  per- 
sonal injuries  caused  by  the  negligence  of  a  nurse,  though  the  person 
injured  was  a  pay  patient,  and  one-third  of  the  hospital  space  was  devoted 
to  pay  patients." 

Physicians — Ordinance  Requiring  Death  Certificates  to  be  Signed 
BY  Doctor  of  Medicine. — The  provision  of  the  Sanitary  Code  of  the  City 
of  New  York  that  no  burial  permit  shall  be  granted  without  filing  a 
certificate  of  death  signed  by  a  physician  on  whom  the  degree  of  doctor 
of  medicine  has  been  conferred  is  valid,  notwithstanding  it  Is  discrim- 
inatory when  applied  to  one  licensed   to  practice  osteopathy." 

Picketing — ^Municipal  Ordinance — ^Police  Power. — A  municipal  ordi- 
nance declaring  that  "picketing,"  for  the  purpose  of  Intimidating  and 
threatening  the  employees  of  a  private  industrial  concern,  Is  a  misde- 
meanor, is  a  valid  exercise  of  municipal  power." 

"National  Surety  Co.  v.  Walker  "Merrill  v.  Gas  Co.,  11  Pa.  534 

et  al.,  125  N.  W.  338  la.  Cal. 

"Powell  v.  Thorndike,  102  L.  T.  "Gable  v.  Sisters  of  St  Frances, 
600  Eng.  75  Atl.  1087,  Pa. 

"Re  Bills,  179  Fed.  1002.  "Bandel  v.  N.  Y.,  124  N.  Y.  S.  869. 

"  Ex  parte  Williams^  111  Pac.  1034  Cal. 
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Principal  and  Agent — C!ommi88IOn  on  Sale  of  Land — Necessitt  to 
Oet  Pubchaseb  Bound  in  Writing. — ^When  the  agent  has  found  a  purchaser 
ready,  willing  and  able  to  carry  out  the  purchase  for  the  price  and  on 
the  terms  stipulated  for  by  his  principal,  he  will  be  entitled  to  his  com- 
mission, although  he  has  not  secured  a  deposit  or  got  the  purchaser 
bound  by  any  writing,  in  a  case  where  the  principal,  after  being  informed 
of  the  willingness  of  the  purchaser  to  buy,  simply  ignored  the  agent  and 
dealt  directly  with  the  purchaser  by  selling  the  land  to  him  at  the 
stipulated  price  less  the  commission.^ 

Principal  and  Agent — Implied  Oblioation  op  Agent — Improper  Use  or 
Information  Obtained  During  Employment. — A,  being  employed  as  agent 
of  B  on  commission  to  procure  orders  in  a  defined  territory  for  the  pur- 
chase of  B's  goods,  agreed  that  he  would  to  the  best  of  his  ability  serve 
their  interests.  He  rented  an  ofSce  in  his  own  name  for  the  purposes 
of  the  business  and  paid  the  rent  himself.  During  his  employment,  A  pre- 
pared a  mailing  list  of  customers  and  prospective  customers  in  his  own 
territory  for  use  in  carrying  on  B's  business,  also  a  card  index  of  500 
or  600  names  of  such  customers,  and  he  kept  a  ledger  containing  particu- 
lars of  sales  made  for  B.  During  the  last  three  months  of  his  employ- 
ment, A  made  an  agreement  with  another  firm  in  the  same  line  of  busi- 
ness as  6  to  enter  their  service  on  the  expiration  of  his  then  current 
engagement  and  made  use  of  the  information  in  his  possession  to  the 
detriment  of  B  in  many  ways  and  planned  to  take  with  him  to  the  other 
firm  as  much  as  possible  of  the  business  worked  up  by  him  for  B.  B  on 
learning  of  this,  dismissed  A,  entered  his  office  and  took  away  or  destroyed 
the  mailing  list,  card  index  and  ledger  above  referred  to,  and  also  a  list 
A  had  prepared  of  likely  calendar  buyers  all  over  Canada  chiefly  outside 
of  A*s  territory.  Held,  (1)  A  was  entitled  to  damages  for  the  trespass 
committed  by  defendants  in  entering  his  office,  fixed  at  $50.  and  for  the 
destruction  of  the  list  of  likely  calendar  buyers,  fixed  at  $250.  (2)  B 
was  entitled  to  damages  on  his  counterclaim  against  A  for  breach  of  his 
agreement  to  serve  his  interest  to  the  best  of  his  ability,  on  account  of  his 
conduct  as  above  stated,  fixed  at  $500.  (3)  The  mailing  list,  card  index 
and  ledger  were  the  property  of  B  and  A  could  not  recover  anything  in 
respect  of  them.* 

Railroads — Federal  Act — ^Employees'  Acceptance  of  Relief  Benefit. — 
1.  A  contract  of  employment  entered  into  by  a  railroad  company  and  an 
employee  whereby  the  employee  agreed  that,  in  the  event  of  the  accept- 
ance by  him  of  the  relief  benefits  to  which  the  contract  referred,  the  com- 
pany would  be  relieved  of  all  liability  on  account  of  his  injury,  is  within 
the  terms  of  section  3  of  the  Employers'  Liability  Act  of  June  11,  1906, 
whereby  it  is  provided  that  "no  contract  of  employment,  .  .  .  relief 
benefit,  .  .  .  no]*  the  acceptance  of  any  such  insurance,  relief  ben- 
efit, .  .  .  shall  constitute  any  bar  or  defense  to  an  action  brought  to 
recover  damages  for  personal  injuries  to  or  death  of  such  employee,"  etc., 
but  giving  the  carrier  the  right  to  set  ofC  in  such  action  any  sum  it  may 
have  contributed  toward  such  insurance,  relief  benefit,  etc.  2.  The  pro- 
visions of  section  3  of  said  act  of  June  11,  1906,  so  interpreted,  are  valid 
and  not  an  unjustifiable  encroachment  by  the  law-making  power  upon  the 
right  of  free  contract  guaranteed  In  general  terms  by  the  fifth  amend- 
ment.** 

Railroads — Nuisance — Roundhouse  Yard. — ^Where  a  railroad  company 
maintained  certain  tracks  in  its  roundhouse  yard  on  which  it  stored,  blew 

**Ross  V.  Matheson,  19  Man.  L.  *»  Martin  v.  Brown,  19  Man.  Rep. 
R.  351  Mass.  680,  Man. 

"McNamara  v.  Washington  Co.,  38  Wash.  L.  R.  343  D.  C. 
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out,  cleaned,  and  fired  engines,  while  not  in  use  and  in  the  open  air,  which 
constituted  a  nuisance  to  adjoining  property,  the  railroad's  acts  were  com- 
mitted in  its  private  and  not  in  its  public  capacity;  and  hence  it  was 
liable  to  such  adjoining  property  owners  for  the  damage  sustained  without 
reference  to  whether  its  conduct  was  negligent  or  not.*' 

Railboads — INTEBSTATE  COMMERCE — Sectionhand. — ^A  sectionh&nd  work- 
ing on  the  track  of  a  railroad,  over  which  both  interstate  and  intra- 
state traffic  is  moved,  is  employed  in  "interstate  conmierce"  within  the 
meaning  of  the  Federal  Employers'  Liability  Act,  and  within  its  pro- 
tection." 

Sales — Description — Resale — Warranty. — B  sold  to  A  by  sample  a 
quantity  of  "common  English  sainfoin"  seed.  One  of  the  conditions  of 
the  contract  was:  "Sellers  give  no  warranty,  express  or  implied,  as  to 
growth,  description,  or  any  other  matters,  and  they  shall  not  be  held 
to  guarantee  or  warrant  the  fitness  for  any  particular  purpose  of  any 
grain,  seed,  flour,  cake,  or  any  other  article  sold  by  them."  The  seed  was 
delivered  and  accepted  and  was  resold  by  A  to  several  purchasers  as 
"common  English  sainfoin."  The  seed  was  in  fact  that  of  "giant  sain- 
foin," which  is  very  different  in  character  from,  and  of  less  value  than 
the  other  seed.  The  two  seeds  are  practically  indistinguishable  by  any 
examination  practicable  on  a  sale,  and  the  difference  was  only  discovered 
when  the  seed  was  sown  and  came  up.  A  had  to  pay  damages  to  their 
purchasers  for  breach  of  contract,  which  they  sued  B  to  recover.  Held, 
that  A,  having  so  dealt  with  the  seed  as  to  make  its  return  impossible, 
could  not  recover  damages  for  breach  of  the  condition  that  the  seed 
should  answer  the  description  in  the  contract  of  sale,  and  that  B  was 
protected  by  the  clause  in  the  contract  from  any  claim  for  damages  for 
breach  of  warranty." 

Suretyship — Bonds  Securing  Performance  of  Government  Contracts — 
Rights  op  Materialmen. — The  surety  in  a  bond  securing  performance  of 
a  contract  with  the  United  States,  which  bond,  as  required  by  statute^ 
contains  a  stipulation  for  prompt  payment  to  persons  furnishing  labor 
or  materials  in  the  prosecution  of  the  work,  is  not  relieved  from  liability 
to  a  party  supplying  materials  to  a  subcontractor  by  the  failure  of  such 
party  to  proceed  against  the  subcontractor  when  the  respective  amounts 
became  due  or  to  promptly  notify  the  contractor  of  the  default,  where  it 
appears  that  the  contractor  knew  the  subcontractor  was  getting  the 
materials  on  credit,  and  there  was  no  unreasonable  delay  on  the  part  of 
the  materialman  in  giving  notice  of  his  claim  to  the  contractor  and  surety.* 

Telegraphs — Failure  to  Deliver — Proximate  Cause — Measure  of 
Damages. — Where  plaintiff  requested  a  loan  to  prevent  a  sale  of  her  prop- 
erty at  a  loss  to  pay  a  matured  debt,  and  requested  information  as  to 
whether  the  loan  would  be  made  at  once  by  wire,  and,  obtaining  no  mes- 
sage by  reason  of  the  telegraph  company's  negligence  in  failing  to  promptly 
deliver  a  message  stating  that  the  loan  would  be  made,  plaintiff  sold  her 
property  at  a  loss,  she  was  not  limited  to  a  recovery  of  nominal  damages 
for  the  telegraph  company's  delay  on  the  theory  that  her  actual  loss 
was  remote,  uncertain  and  speculative." 

«  Terrell  v.  R.  Co.,  66  S.  S.  55,  "  Heine  Safety  Boiler  Co.  v.  U.  S., 

Va.  38  Wash.  L.  R.  340. 

"Wallis  V.  Pratt,  103  L.  T.  118  "West.   U.   Tel.   Co.   v.   Lawson* 

Eng.  182   Fed.    369. 

•'Zikos  V.  R.  Co.,  179  Fed.  893. 
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Ajfteb  a  man  has  reached  the  ordinary  length  of  life  as  laid 
down  by  the  Psalmist,  is  he  under  a  duty  to  stop  earning  money 
and  to  let  other  and  younger  people  have  a  chance?  Our  law 
would  answer  this  question  in  the  negative.  A  negligent  iiijury 
to  a  professional  man  of  seventy  who  was  earning  a  large  income, 
which  injury  prevented  him  from  practicing  his  profession  any 
longer  would  be  recompensed  in  our  courts  by  a  consideration  of 
the  expectation  of  life  and  the  probable  amount  of  his  future  earn- 
ings had  the  injury  not  occurred.  But  in  Prance  the  rule  seems 
to  be  different.  A  Parisian  physician  of  seventy  who  had  settled 
in  a  fashionable  district  of  the  city  was  going  his  rounds  in  his 
brougham,  when  the  vehicle  was  nm  into  and  upset  by  an  auto- 
mobffe.  The  doctor  was  very  badly  hurt  and  for  nine  months  he 
was  unable  to  visit  a  single  patient.  In  an  action  against  the 
automobile  owner  for  damages  he  claimed  something  like  $20,000 
for  medical  attendance,  $10,000  for  the  three-quarters  of  a  year 
that  he  could  not  earn  any  fees  and  $30,000  for  the  diminution  of 
the  clientele  in  the  future,  owing  to  the  time  during  which  he 
had  been  kept  from  his  study,  and  to  weakness,  which  would  pre- 
vent him  from  doing  as  much  work  as  he  did  before  the  accident. 
The  Court  in  its  judgment  says  that  most  physicians,  when  they 
get  to  the  plaintiff's  age,  after  a  long  and  honorable  career,  which 
had  not  been  devoid  of  profit,  aspire  to  a  well-deserved  repose,  and, 
without  giving  up  their  practice  from  one  day  to  the  other,  grad- 
ually diminish  the  fatigue  that  it  entails.  Hence  they  gave  him 
only  his  payments  for  medical  attendance  and  $10,000  for  the 
nine  months'  incapacity  to  work.  The  difference  between  the 
French  and  American  judicial  view  is  plain  and  easily  under- 
stood ;  it  illustrates  the  difference  in  habits  and  customs — the  Euro- 
pean habit  to  enjoy  a  well-earned  rest  in  the  evening  of  life ;  the 
American  habit  of  the  successful  business  or  professional  man,  to 
remain  in  the  game  to  the  last ;  to  stick  to  the  ship  with  his  hand 
on  the  wheel  until  he  falls  dead  of  apoplexy  or  heart-failure. 


An  English  High  Court  judge  has  got  himself  into  a  lot  of 
trouble  by  talking  politics  to  the  grand  jury  during  the  recent 
heated  electoral  contest  in  Great  Britain.  No  sooner  had  Parlia- 
ment assembled  than  a  member  of  the  House  of  Commons  inter- 
rogated the  government,  asking  if  the  speech  had  been  correctly 
reported  and  what  was  the  government  going  to  do  about  it.  The 
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Prime  Minister  replied  that  the  attention  of  the  government  had 
been  called  to  the  incident  and  that  the  member  could  be  sure 
that  thy  would  deal  with  the  case  as  it  deserved.  What  will  be 
the  fate  of  the  offending  judge,  whether  he  will  lose  his  position 
or  be  reprimanded  only,  is  in  doubt;  but  the  tenure  of  an  English 
judge,  though  he  is  appointed  for  life,  is  not  really  as  secure  as 
our  appointed  judiciary  or  our  elected  ones,  while  their  terms 
last.  The  only  way  that  an  American  judge  can  be  removed  i& 
by  impeachment  before  the  Federal  or  State  Senate,  as  the  case 
may  be,  a  method  which  is  rarely  attempted  and  hardly  ever  suc- 
cessful. Impeachment  is  the  remedy  in  England,  where  it  is 
sought  to  punish  the  judge,  as  well  as  remove  him.  Proceedings 
were  pending  before  the  House  of  Lords  to  impeach  Lord  Bacon 
when  he  pleaded  guilty  and  was  sentenced  to  a  fine  of  $200,000 
and  imprisonment  in  the  Tower  during  the  pleasure  of  Parliar 
ment.  And  the  other  English  chancellor  of  infamous  fame^ 
Macclesfield,  was  impeached  by  the  Commons,  tried  by  the  LordSy 
and  fined  $150,000.  But  where  the  judge  has  been  guilty  of  no 
crime  which  deserves  a  fine  or  imprisonment,  but  circumstances 
justify  his  removal,  as  where  he  is  continually  absent  from  the 
country  or  so  old  or  so  infirm  as  to  be  unfit  for  the  performance 
of  his  duties;  or  where  he  has  committed  acts  which  disqualify 
him  for  the  judicial  office,  in  these  cases  he  may  be  removed  by 
the  King  on  an  address  by  the  Houses  of  Parlament.  The  last 
incident  of  this  kind  in  Great  Britain  was  the  case  of  an  Irish 
Admiralty  Judge  in  1830 ;  but  the  English  judges  are  careful  not 
to  outrage  public  opinion.  An  English  judge  would  hardly  dare 
to  withhold  his  opinion  for  months  or  years  as  American  judges 
so  often  do,  with  an  absolute  disregard  of  the  rights  of  the  suitor 
to  a  speedy  decision  and  of  the  words  of  the  Constitution  that 
"justice  shall  be  administered  without  delay." 


The  Docket  soon  found  in  his  study  of  English  opinion,  as  to 
courts  and  lawyers,  that  the  idea  that  a  judge  is  above  criticism  and 
that  a  court  shall  not  be  attacked,  no  matter  how  its  administration 
of  the  law  shall  outrage  public  opinion — an  idea  very  often  ad- 
vanced in  the  United  States — that  this  feeling  does  not  prevail 
in  England.  Nor  do  the  judges  themselves  seek  any  such  exemp- 
tion; on  the  contrary,  they  invite  criticism.  Only  last  fall^ 
speaking  at  the  Guildhall,  in  London,  Chief  Justice  Alverstone, 
said:  "We,  the  judges  of  the  land,  do  not  regret  criticism;  we 
expect  it.  All  we  ask  our  critics  to  do  is  to  remember  that  we 
cannot  reply,  that  we  do  not  intend  to  excuse  ourselves  or  to 
justify  our  conduct  by  any  public  utterance;  but  we  do  ask  them 
to  try  to  understand  before  they  criticise,  the  way  our  law  is 
made." 
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Discussing  the  absurdly  technical  decisions  of  the  early  Eng- 
lish courts  and  some  of  the  modem  American  courts,  an  English 
judge  said  to  the  Docket  last  summer:  "I  am  indeed  surprised 
that  your  people  put  up  with  such  things.  I  am  sure  ours  would 
not.  I  should  really  be  afraid  to  hold  that  because  a  word  was 
left  out  of  an  indictment  the  prisoner  had  a  right  to  go  free,  for 
somebody  would  be  sure  to  get  up  in  Parliament  the  next  day  and 
suggest  that  the  government  should  inquire  as  to  whether  I  was 
really  competent  to  administer  the  law  of  the  land;  and  if  it 
should  call  upon  me  to  defend  myself  I  don't  know  how  I  could 
do  it." 


But  the  right  of  freedom  of  speech  even  concerning  a  judicial 
ofl5cer  may  be  preserved  without  going  to  the  extreme  of  taking 
away  entirely  aQ  judicial  independence.  How  far  democracy  is 
a  failure,  how  far  the  people  are  to  be  trusted  to  govern  them- 
selves, is  a  very  unsettled  question  at  the  present  day.  The  Gov- 
ernor of  Missouri  has  just  vetoed  an  act  passed  by  the  legislature 
of  the  state  giving  to  the  people  of  the  larger  cities  the  right  to 
choose,  by  popular  election,  their  boards  of  police  commissioners. 
In  a  strong  message  he  shows  many  of  the  evils  which 
would  arise  if  the  people  were  allowed  to  select  their  own  oflBcers, 
instead  of  having  them  selected  for  them  by  a  wise  executive ;  but 
it  is  such  a  paper  as  Grenville  might  have  sent  to  George  III  in 
reply  to  the  claims  of  the  American  colonists,  and  such  a  one  as 
the  Czar  of  Russia  would  heartily  endorse  today.  The  truth  is 
that  while  we  call  ourselves  a  democracy,  we  are  nothing  of  the 
kind,  and  our  distrust  of  popular  laws  is  shown  in  the  many  limi- 
tations which  our  state  constitutions  contain  upon  the  rights  of 
the  majority  to  pass  laws.  But  there  is  now  looming  up  in  differ- 
ent parts  of  the  United  States  an  extreme  idea  of  popular  govern- 
ment, known  as  the  "recall."  Think  of  a  judge  bemg  subject  to 
be  removed  in  this  way,  as  is  proposed  by  the  constitution  of  one 
of  our  newest  states.  You  might  as  well  decide  civil  and  criminal 
cases  by  ballot  just  as  you  select  a  mayor.  Perhaps  this  is  only 
a  passing  public  whim.  An  old  friend  of  the  Docket  and  one  of 
the  leading  members  of  the  bar  of  this  state,  thinks  that  the  re- 
call will  have  but  short  life  in  this  country  and  that  it  can  only 
thrive  in  an  atmosphere  of  constant  agitation.  Its  natural  habitat 
would  be  in  the  bogus  republics  of  South  America,  where  political 
officials  are  liable  to  be  recalled  with  every  change  of  the  moon. 


And  the  Docket^s  friend  asks:  As  it  is  difficult  enough  now 
to  induce  men  of  high  intelligence  to  accept  office,  how  would  it 
be  under  this  recall  system?  Then  ability  to  form  correct  opinions 


Digitized  by 


Google 


304 


45  AMEBICAN  LAW  BEVIEW. 


t 


on  questions  that  might  arise  would  be  of  little  avail,  nor  would 
<5areful  study  of  such  questions  amount  to  anything.  High  quali- 
fications and  honest  purposes  would  not  control,  but  if  at  any  time 
A  small  per  cent  of  voters  should  sign  a  petition,  the  failJbful,  in- 
telligent, courageous  officeholder  would  be  compelled  to  retire 
necessarily  under  a  cloud,  or  incur  the  expense  and  take  his 
chances  again  with  other  candidates  for  re-election.  Could  it  be 
expected  mat  self-respecting  men  would  care  for  office,  or  accept 
it  even,  under  such  circumstances?  What  could  be  more  unstable, 
or  furnish  finer  opportunities  for  the  grafter  and  the  unscrupulous 
agitator?  We  now  have  laws  for  the  removal  of  dishonest  offi- 
cials. If  there  is  danger  from  inefficiency,  this  can  be  corrected 
by  the  people  at  the  polls.  While  we  want  honesty  and  efficiency, 
we  ec^ually  want  order  and  stability.  To  be  progressive  toward  the 
shooting  Niagara  may  be  most  hazardous.  It  is  hard  to  imder- 
stand  on  what  theory  this  recall  system  can  be  viewed  other  than 
as  a  dangerous,  political  heresy.  Was  it  not  conceived  as  a  plan 
to  get  rid  of  the  courageous  officer  who  dared  to  stand  up  and  de- 
fend the  right  as  he  saw  it,  rather  than  a  plan  to  dislodge  the  un- 
faithful and  inefficient?  Must  the  man  in  office  discharge  his 
duty  with  fidelity  and  with  a  high  determination,  or  must  he 
orouch  before  the  angry  cry  of  the  street?  Shall  our  judges  form 
their  opinions  from  the  political  incendiary,  firing  the  public 
mind,  rather  than  from  rules  of  legal  procedure? 


A  FRIEND  and  a  reader  of  the  Revibw  and  a  judge  of  the  State 
of  Pennsylvania,  explains  in  a  communication  to  the  editor  why 
it  is  that  the  judges  of  the  American  courts  do  so  little  to  prevent 
tral  by  newspaper.^  The  Docket,  he  says,  is  perfectly  correct  in 
stating  that  the  law  is  the  same  in  principle  in  this  country  as  in 
England ;  a  publication  which  improperly  interferes  with  the  ad- 
ministration of  justice  is  a  contempt  here  as  well  as  there.  But 
in  ipany  states  a  number  of  things  stand  in  the  way  of  punish- 
ment for  contempt.  Our  people  have  long  been  jealous  of  the 
courts  and  have  curtailed  their  so-called  arbitrary  powers.  Sum- 
mary punishment  for  contempt  of  court  in  Pennsylvania,  for  in- 
stance, is  limited  by  statute  to  the  misconduct  of  officers  of  courts, 
disobedience  to  lawful  process  and  misbehavior  in  the  presence  of 
the  court.  No  publication  out  of  court  concerning  any  cause  de- 
pending therein  renders  the  publisher  liable  to  attachment  and 
summary  punishment.  If  a  newspaper  publication  improperly 
tends  to  bias  the  minds  of  judges  or  jurors,  the  person  aggrieved 
must  proceed  against  the  writer  or  publisher  by  indictment 
or  bring  an  action  for  damages.  This  statute  renders  it  next  to 
impossible  for  the  court  to  protect  either  itself  or  the  accused,  for 

» Ante,  Vol.  44,  p.  941. 
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the  jurors  in  the  contempt  proceeding  may  be  subject  to  the  same 
improper  influence  as  those  who  tried  the  original  defendant. 

Another  difficulty  which  he  points  out  is  that  writs  with  us  do 
not  run  over  the  entire  country  as  they  do  in  England.  The  juris- 
diction of  our  courts  is  limited  and  circumscribed  by  state  lines. 
"I  imagine,"  he  says,  "a  jud^e  in  East  St.  Louis  would  find  some 
trouble  in  bringing  before  him  a  St.  Louis  editor  who  had  tried 
and  condemned  a  person  in  his  newspaper." 

No  CRIMINAL  case  in  recent  years,  tried  in  a  foreign  country, 
has  caused  such  general  intereslj  and  attention  among  the  lawyers 
of  the  United  States  as  the  notorious  Crippen  case.  The  sensa- 
tional capture  of  the  murderer  through  the  agency  of  wireless 
telegraphy  before  he  could  land  at  Quebec  from  the  vessel  on  which 
he  had  sought  to  escape,  made  the  case  the  talk  of  two  continents; 
but  the  interest  to  the  American  lawyer  has  lain  in  the  prompt- 
ness and  certainty  with  which  his  crime  met  its  punishment.  The 
Docket  is  in  receipt  of  a  multitude  of  communications  from  his 
brethren  of  the  American  bar  on  the  subject.  All  of  them  are 
concerned  with  the  absence  of  delay  in  the  proceedings  and  ask 
the  Docket  to  give  a  chronological  account  of  the  various  steps 
in  the  case.  Most  of  them  contrast  the  celerity  of  the  English 
courts  with  the  delays  in  our  own  and  want  to  know  why  we  can- 
not in  this  country  attain  to  something  like  this  in  the  way  of 
judicial  procedure.  Others  having  read  in  the  newspapers  that 
the  evidence  was  weak  and  having  seen  it  stated  that  Crippen 
would  not  have  been  convicted  had  it  not  been  that  the  chief  jus- 
tice practicrlly  told  the  jury  to  convict,  ask  information  on  this 
subject  also. 

The  Docket  is  glad  to  be  able  to  answer  these  questions.  He 
has  all  the  necessary  data  before  him — a  report  in  extenso  of  the 
trial,  including  all  the  evidence,  the  arguments  of  the  counsel  and 
the  charge  of  the  chief  justice ;  also  a  full  account  of  the  argument 
and  judgment  in  the  Court  of  Criminal  Appeal. 

Here  are  the  facts,  in  brief:  Dr.  Crippen,  an  American  by 
birth  and  a  graduate  of  a  medical  school  in  Ohio,  had  been  a  resi- 
dent of  London  for  some  years,  acting  as  an  agent  of  an  American 
patent  medicine  company.  Cora  Crippen,  his  wife,  had  formerly 
been  an  actress.  They  were  living  together  in  London  when 
early  last  summer  she  disappeared.  At  first  he  told  their  friends 
that  she  had  gone  to  America;  later  he  published  a  death  notice 
in  the  London  papers  that  she  had  died  in  California.  •  During 
this  time  he  had  become  intimate  with  his  stenographer,  Ethel 
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LeNeve,  making  her  presents  of  jewelry  and  supporting  her.  Mrs. 
Crippen's  friends  became  suspicious,  notified  the  police,  who  vis- 
ited the  Crippen  house,  interviewed  the  husband,  but  found  no 
evidence  on  which  to  arrest  him.  Subsequently,  Dr.  Crippen  and 
Miss  LeNeve  disappeared  from  London,  and,  on  July  13th,  their 
flight  caused  the  police  to  dig  up  the  cellar,  where  human  remains 
were  discovered  under  the  floor.  Some  time  afterwards,  in  August, 
he  was  arrested  with  his  companion  at  Quebec,  brought  back  to 
England  and  indicted  for  the  murder  of  his  wife,  on  October  12th, 
just  after  the  summer  vacation.  On  October  18th  his  trial  began 
at  the  Old  Bailey  before  Chief  Justice  Alverstoixe,  and  on  October 
22nd  he  was  found  guilty  by  the  jury  and  sentenced  to  death. 
On  November  5th  his  appeal  was  heard  in  the  Court  of  Criminal 
Appeal,  before  three  judges  and  the  conviction  was  affirmed.  On 
November  26th  he  was  hanged. 


The  courts  of  Mssouri  present  at  this  very  time  an  American 
cause  celebre,  and  an  opportunity  to  compare  Missouri  methods 
with  English  methods — the  case  of  Dr.  Hyde,  charged  likewise 
with  murder  by  poison.  Here  the  prisoner's  victim  died  in  Octo- 
ber, 1909,  the  trial  began  in  the  (Mminal  Court  of  Kansas  City 
on  April  16th,  1910,  and  the  verdict  of  guilty  was  reached  on 
May  16th.  On  July  5th  the  trial  judge  overruled  a  motion  for 
a  new  trial  and  sentenced  the  prisoner.  On  February  6th,  1911, 
the  argument  before  the  Supreme  Court  began  and  lasted  several 
days.  The  judgment  of  the  Supreme  Court  has  not  yet  been 
delivered. 


Let  us  note  the  different  periods  of  time  in  the  diflFerent  stages 
of  the  proceedings  in  each  case.  Crippen  was  indicted  three  days 
before  the  trial — Hyde  thirty  days ;  Crippen  was  sentenced  ten 
minutes  after  the  verdict  was  rendered;  but  it  was  seven  weeks 
after  the  verdict  in  the  Hyde  case  before  the  judge  sentenced  the 
prisoner.  Crippen's  case  was  argued  in  the  Court  of  Criminal 
Appeal  two  weeks  later;  Hyde's  case  was  not  argued  in  the  Mis- 
souri Supreme  Court  until  six  months  after  the  sentence  of  July 
5th.  The  arguments  in  the  Crippen  case  lasted  about  three  hours, 
and  the  judgment  of  the  Court  of  Criminal  Appeal  was  rendered 
immediately  on  its  conclusion;  the  arguments  in  the  Supreme 
Court  of  Missouri  in  the  Hyde  case  lasted  seven  days  and  the 
Supreme  Court  has  not  yet  rendered  its  decision. 


Upon  whose  shoulders  rests  the  most  of  the  blame  for  the  long 
delays  in  our  courts  is  a  question  frequently  asked.  Some  of  it 
is  doubtless  the  fault  of  the  lawyers,  some  of  it  arises  from  our 
written  codes  of  procedure  with  their  numerous  details;  but  it 
would  seem  after  all  that  the  greatest  offenders  are  our  judges. 
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How  does  it  happen  that  the  judge  before  whom  a  case  is  tried 
cannot  make  up  his  mind  whether  the  proceedings  which  he  wit- 
nessed and  of  which  he  was  a  part  and  had  the  power  to  control, 
had  been  properly  conducted  until  seven  weeks  have  gone  by? 
The  chief  justice  of  England  sentences  Crippen  immediately  after 
the  verdict  is  rendered ;  the  Kansas  City  judge  delays  the  sentence 
of  Hyde  nearly  two  months.  When  the  Crippen  case  is  argued  in 
the  Criminal  Court  of  Appeal  the  three  judges  of  that  court  think 
themselves  competent  to  deliver  their  opinion  at  the  close  of  the 
argument;  but  the  judges  of  the  Supreme  Court  of  Missouri  re- 
quire weeks  and  months  to  come  to  a  conclusion.  Is  it  that  our 
judges  are  wanting  in  intellectual  capacity  and  legal  knowledge? 
The  Docket  does  not  believe  that  the  standard  of  legal  education 
is  higher  among  the  leaders  of  the  bar  of  England  than  among  the 
same  class  of  lawyers  in  the  United  States,  and  he  believes  that  our 
best  judges  are  as  learned  in  the  law  as  any  that  England  can 
boa-^'t ;  but  it  would  seem  that  our  judges  are  not  so  sure  of  them- 
selves as  the  English  judges  are,  else  they  would  hardly  feel  it 
necessary  before  giving  an  opinion  to  have  to  ransack  the  law 
books  to  see  what  the  law  really  is  and  whether  it  is  or  is  not  what 
it  was  said  to  be  by  the  counsel  on  the  argument. 


Regarding  the  second  question  propounded  by  our  correspond- 
ents, it  is  true  that  all  the  evidence  upon  which  Crippen  was  con- 
victed was  circumstantial,  but  here  are  the  facts,  as  set  out  in  an 
English  law  journal,  upon  which  the  conclusion  was  reached  that 
the  body  found  in  the  cellar  of  the  house  was  that  of  Cora  Crippen. 
1.  Buried  beneathe  the  floor  of  the  house  in  which  she  was  last 
seen  is  found  the  mangled  flesh  of  a  human  body.  The  bones 
have  been  removed  and  the  flsh  is  covered  with  quick  lime,  but; 
owing  either  to  the  dampness  of  the  soil  or  to  the  fact  that  the  air 
has  been  excluded  by  the  pressure  of  the  bricks  above  the  body, 
the  quick  lime  has  preserved  the  remains  instead  of  destroying 
them.  2.  Expert  evidence  shows  that  the  remains  are  those  of 
a  stout,  middle-aged  person,  such  as  Cora  Crippen  admittedly  was. 
3.  The  sex  is  ascertained  to  be  female  by  the  fact  that  hair  curlers 
are  found  amongst  the  hair.  4.  There  is  strong,  though  not  un- 
questioned, expert  evidence  to  show  that  the  person  whose  remains 
have  been  discovered  once  underwent  an  operation  in  the  ab- 
domen. Now,  Cora  Crippen  is  proved  to  have  undergone  such 
an  operation.  5.  Although  the  exact  date  of  the  deposit  of  the 
remains  cannot  be  exactly  ascertained,  the  expert  evidence  shows 
that  they  cannot  have  been  there  more  than  eight  or  nine  months 
before  discovery.  This  is  consistent  with  the  fact  that  they  are 
Cora  Crippen's  remains,  since  she  disappeared  on  the  1st  of  Febru- 
ary, whereas  they  were  found  in  July.  6.  They  are  wrapped  in 
a  pajama  jacket  which  is  proved  to  have  been  bought  by  her  for 
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her  husband  in  November,  1908.  One  or  two  items  in  this  aggre- 
gate of  positive  facts  may  possibly  be  a  mistaken  inference.  Sci- 
ence is  by  no  means  infallible,  even  in  the  ablest  of  hands.  But 
it  is  not  credible  that  all  can  be  mistaken.  Even  if  half  of  them 
alone  be  proved,  the  positive  evidence  points  unmistakably  to  the 
fact  that  the  mangled  flesh  buried  in  the  cellar  is  that  of  Cora 
Crippen. 


The  grounds  of  appeal  on  matters  of  law  presented  and  argued 
by  Oip»pen's  counsel  before  the  Court  of  (Mminal  Appeal  were 
three,  viz. :  That  the  trial  was  invalidated  by  allowing  a  sick  juror 
to  separate  from  his  fellows  without  putting  him  in  charge  of  a 
sworn  bailiff;  that  evidence  in  rebuttal  had  been  wrongly  admit- 
ted as  to  the  history  of  a  pajama  suit,  part  of  which  was  found 
with  the  remains  buried  in  the  house  of  the  accused,  and  that  the 
Lord  Chief  Justice  had  misdirected,  or  had  not  sufficiently  direct- 
ed, the  jury  that  the  burden  of  proof  as  to  the  identity  of  the  re- 
mains was  upon  the  Crown.  It  was  also  contended  that  the  evi- 
dence was  not  sufficient  to  warrant  the  finding  of  the  jury  that 
the  remains  were  those  of  Mrs.  Crippen. 

On  the  first  point  the  Court  of  Criminal  Appeal  heard  witnesses, 
who  appeared  before  it,  to  ascertain  exactly  what  had  happened 
with  respect  to  the  juror  who  fell  ill.  It  was  established  that  he 
left  the  court  accompanied  by  an  unsworn  bailiff  and  by  doctors, 
who  attended  him  and  asked  him  necessary  questions  as  to  his 
condition,  but  that  nothing  was  said  by  them  or  anyone  to  him 
about  the  case.  It  was  also  stated  that  at  the  Central  Criminal 
Court,  and  at  assizes  and  sessions,  it  was  not  the  practice  to  swear 
bailiffs  who  attended  a  juror  temporarily  leaving  the  court.  And 
it  appeared  that  the  bailiff  had  been  sworn  at  the  beginning;  of  the 
trial.  After  listening  to  the  evidence  of  the  bailiff,  the  Court  of 
Criminal  Appeal  held  that  there  had  been  nothing  to  show  that 
anyone  had  any  opportunity  of  tampering  with  the  juror.  They 
also  held  that  the  rule  still  in  force  against  the  separation  of 
jurors  in  cases  of  treason,  treason  felony,  and  murder  did  not  re- 
quire the  jurors  to  be  kept  physically  together  throughout  the 
trial ;  and,  further,  that  to  constitute  a  mis-trial  it  must  be  shown 
that  the  jury  could  not  be  reassembled  untampered  with. 


The  second  groimd  of  appeal  was  based  on  the  suggested  imfair- 
ness  of  springing  on  the  accused  without  notice,  by  way  of  re- 
buttal, evidence  which  could  have  been  called  as  part  of  the  case 
for  the  prosecution.  This  contention  was  rejected,  and  it  was 
laid  down  that  the  judge  at  the  trial  is  entitled  in  his  discretion, 
subject  to  review  on  appeal,  to  admit  by  way  of  rebuttal  any  evi- 
dence which  is  relevant  and  admissible,  whether  or  not  it  could 
have  been  tendered  as  part  of  the  chief  evidence  for  the  Crown; 
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and  that  the  Appellate  Court  will  not  be  willing  to  override  the  di&- 
cretion  of  the  judge  below  unless  satisfied  that  something  unfair 
had  been  done  by  the  prosecution  in  reserving  the  evidence  ten- 
dered so  late  in  the  case.  The  court  declined  to  limit  the  discretion 
of  the  judge  to  admit  rebutting  evidence  to  cases  where  something 
which  could  not  have  been  foreseen  arose  out  of  the  conduct  of 
the  defense,  or  to  admit  that  the  lateness  of  the  stage  at  which 
the  evidence  was  admitted  was,  in  itself,  a  ground  for  reviewing 
the  exercise  of  the  judge's  discretion. 

As  TO  the  question  of  fact,  the  Appellate  Court  said :  "We  think 
there  was  evidence  for  the  jury  and  a  great  deal  of  evidence  which 
would  justify  the  verdict  at  which  they  arrived."  And  as  to  the 
charge  of  the  Chief  Justice,  it  said:  "The  prisoner's  counsel  has 
said,  in  the  course  of  his  argument,  that  every  point  that  had  been 
made  on  behalf  of  the  prisoner  was  put  to  the  jury,  and  fully 
and  fairly.  But  he  has  criticized  a  phrase  used  here  and  a  phrase 
used  there  in  the  course  of  a  long  summing  up.  Sitting  in  this 
court  we  have  often  said  in  similar  cases  that  we  should  not  inter- 
fere where  attention  is  called  to  phrases  ambiguously  used  and 
not  expressed  quite  so  fully  and  clearly,  or  not  expressed  with  the 
exactitude  which,  as  counsel  points  out,  might  have  been  used. 
We  must  look  and  see  whether,  taking  the  summing  up  as  a  whole, 
the  judge  has  put  the  issue  fairly  to  the  jury;  whether  all  the 
evidence  was  before  them,  and  whether  the  judge  adequately  di- 
rected the  attention  of  the  jury  to  where  lay  the  burden  of  proof. 
♦  *  *  We  think  that,  notwithstanding  the  criticism  that  has 
been  leveled  at  the  summing  up,  it  did  put  adequately,  fully  and 
fairly  the  complete  case  for  the  prisoner,  and  that  no  injustice 
has  been  done  by  any  term,  phrase  or  sentence  used  in  the  sum- 
ming up." 

The  Crippen  case  in  England  and  the  Hyde  case  in  Missouri 
seem  to  recall  the  words  of  Coke,  quoted  by  Blackstone :  "Of  all 
species  of  murder,  the  most  detestable  is  that  by  poison,  because 
it  can  of  all  others  be  the  least  prevented  either  by  manhood  or 
foretiiought."  Special  pimishment  was  provided  for  the  offense 
of  poisoning  in  the  civil  law.  In  Henry  VIII's  time  poison  was 
declared  to  be  treason,  punishable  by  boiling  to  death.  This  ex- 
traordinary punishment  seems  to  have  been  adopted  by  the  leg- 
islature from  the  peculiar  circumstances  of  the  crime  which  gave 
rise  to  it,  for  the  preamble  of  the  statute  of  Henry  VIII  informs 
us  that  John  Rouse,  a  cook,  had  been  lately  convicted  of  throwing 
poison  into  a  large  pot  of  broth  prepared  for  the  Bishop  of  Roches- 
ter's family  and  for  the  poor  of  the  parish,  and  the  said  John 
Rouse  was  by  a  retrospective  clause  of  the  same  statute  ordered  to 
be  boiled  to  death.  Lord  Coke,  indeed,  mentions  several  instances 
of  persons  suffering  this  horrid  punishment.     In  1547  all  new 
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treasons  enacted  by  Henry  VIII  were  repealed  by  a  statue  of  Ed- 
ward I,  which  provided  that  all  wilful  killing  by  poisoning  shall 
be  adjudged  wilful  murder  of  malice  prepense.  This  view  of 
poisoning  found  its  way  into  our  state  statutes  which,  beginning 
with  Pennsylvania  more  than  a  hundred  years  ago,  sought  to 
grade  the  crime  of  homicide  and  to  establish  degrees  of  murder 
and  manslaughter.  Under  these  statutes  the  use  of  poison  in  caus- 
ing death  raises  an  irrebutable  presumption  and  takes  the  place 
of  deliberation  and  premeditation  and  makes  the  homicide  of  the 
same  degree  of  atrocity  as  if  it  were  accomplished  by  other  means 
and  accompanied  by  wilfulness,  deliberation  and  premeditation. 
In  the  Crippen  case  the  death  having  been  proven  to  have  been 
caused  by  poisoning,  capital  pimishment  was  the  only  one  that 
could  fit  the  offense  at  all,  and  no  other  penalty  could  be  imposed; 
but  in  the  Hyde  case,  a  Kansas  City  jury  wluch,  under  our  law, 
asseases  the  penalty,  thought  death  too  severe  a  punishment  for  a 
criminal  who  had  been  convicted  of  poisoning  one  man  and  was 
also  under  indictment  for  murdering  or  attempting  to  murder 
eight  or  nine  other  people.  He  was  sentenced  to  the  peni- 
tentiary for  life,  which  in  actual  practice  in  Missouri  means  hardly 
more  than  a  dozen  years,  and  less  than  that  when  the  pardoning 
power  is  in  the  hands  of  a  weak  or  sentimental  governor. 


Some  months  ago  the  Docket  referred  to  a  decision  of  the  Su- 
premo Court  of  Illinois  to  the  effect  that  a  foreigner  who  has  not 
yet  acquired  a  clear  notion  of  the  Puritan  Sunday  and  who  lived 
in  a  community  where  he  could  not  be  expected  to  acquire  it,  was 
not  a  person  of  good  moral  character,  such  as  the  law  of  the  Unit- 
ed States  requires  an  applicant  for  naturalization  to  be.  Now  the 
Docket  finds,  as  he  expected  to  find,  a  Federal  judge  in  Wisconsin 
holding  an  entirely  different  opinion;  and  his  reasons  for  this 
view  are  a  welcome  answer  to  the  judgment  of  the  Illinois  court. 
Says  the  judge:  '*The  applicant  is  a  saloon  keeper,  whose  place 
of  business  is  in  the  city  of  Milwaukee,  a  city  having  approxi- 
mately 350,000  inhabit^xits.  It  is  estimated  that  75  per  cent  of  the 
population  are  of  foreign  birth,  and  of  this  number  a  large  pro- 
portion are  of  German  extraction.  There  are,  and  for  many  years 
last  past  have  been,  more  than  2000  saloons  doing  business  in  Mil- 
waukee. For  more  thnn  forty  years  the  state  statute,  the  ^Sunday 
elosinc;  act.'  as  it  is  called,  hns  been  upon  the  statute  book.  Dur- 
ing all  of  that  time  no  effort  has  been  made,  either  by  the  munici- 
pal or  state  authorities,  to  enforce  that  statute  within  the  city  of 
Milwaukee.  During  all  this  time  these  saloons  have  been  kept  open 
on  the  Sabbath  Day,  without  concealment  or  disguise.  The  old 
German  adheres  with  tenacity  to  the  habits  and  customs  of  ihe 
fatherland.  He  wishes  to  have  the  saloon  kept  open  on  Sunday, 
not  for  the  purpose  of  revelry  or  debauch,  but  as  a  meeting  place 
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for  friends  and  neighbors,  and  he  looks  upon  it  as  his  club,  where 
he  may  associate  in  a  friendly  way  with  acquaintances,  sip  his 
beer,  and  smoke  his  pipe.  He  views  it  purely  as  a  social  matter. 
During  all  these  years  no  drunkenness  or  disorder  has  resulted. 
Ardent  temperance  people,  seeing  that  no  evil  results  follow  this 
practice  in  this  community,  have  ceased  all  agitation  on  the  sub- 
ject. In  short,  the  public  sentiment  of  the  city  is  in  harmony 
with  the  view  suggested  by  the  applicant  in  his  testimony.  The 
applicant  testified  that  as  a  matter  of  personal  preference  he  would 
much  prefer  to  close  up  his  place  on  Sunday,  but  that  when  his 
2000  competitors  kept  open  he  was  obliged  to  do  likewise  or  lose 
his  patronage;  that,  if  any  eflFort  were  to  be  made  on  behalf  of 
the  municipality  or  the  public  to  enforce  the  Sunday  closing  law, 
he  would  gladly  acquiesce  and  close  his  place.  Upon  the  hearing 
the  learned  district  attorney  was  forced  to  admit  that,  in  view  of 
the  state  of  public  opinion  in  the  city  of  Milwaukee,  it  would  be 
impossible  for  the  executive  branch  of  the  state  government  to  en- 
force the  Sunday  closing  act  in  this  community.  Public  senti- 
ment is  still  the  all-compelling  power,  as  it  was  when  the  Roman 
maxim  proclaimed  that  'the  voice  of  the  people  is  the  voice  of  God.' 
Any  legislature  that  establishes  police  regulations  in  defiance  of 
public  sentiment  must  suffer  the  humiliation  of  seeing  their  man- 
date disregarded.  The  question  is  whether,  under  all  these  circum- 
stances, the  court  should  find  that  the  applicant  has  not  behaved 
himself  as  a  man  of  good  moral  character  during  the  five  years 
last  past.  *  *  *  What  is  meant  by  good  moral  character? 
What  standard  does  the  statute  contemplate?  It  is  plain  that  it 
does  not  require  the  highest  degree  of  moral  excellence.  A  good 
moral  character  is  one  that  measures  up  as  good  among  the  peo- 
ple of  the  community  in  which  the  party  lives ;  that  is,  up  to  the 
standard  of  the  average  citizen.  Ordinary  care  is  the  test  of  Ua- 
bility  in  every  case  of  negligence.  This  standard  is  arrived  at, 
not  by  the  overcautious  or  the  reckless  man,  but  by  the  average 
man,  representing  the  great  mass  of  men.  So  here,  .where  the  law 
says  a  good  moral  character,  it  means  such  a  reputation  as  will  pass 
muster  with  the  average  man.  It  need  not  rise  above  the  level 
of  the  common  mass  of  people.  Applying  this  test  to  the  particu- 
lar case,  we  find  that  the  views  and  behavior  of  the  applicant  are 
in  accord  with  the  overwhelming  majority  of  the  people  in  this 
community.  It  is  not  contended  that  the  applicant  must  be  able 
to  rise  to  such  moral  elevation  that  he  may  analyze,  criticize,  and 
reject  the  prevailing  opinions  and  settled  convictions  of  his  fellow- 
men,  and  in  the  clear  blue  of  righteousness  choose  for  himself 
a  course  of  action  dictated  by  his  quickened  conscience.  To  meet 
such  a  test  a  man  must  be  a  philosopher,  while  the  statute  is  sat- 
isfied with  a  citizen  whose  behavior  is  up  to  the  level  of  the  aver- 
age citizen.    There  is  nothing  in  the  mental  attitude  of  the  appli- 
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cant,  as  disclosed  by  his  examination,  which  would  brand  him  aa 
a  deliberate  lawbreaker.  *  *  *  It  must  be  remembered  that 
the  act  of  keeping  open  one's  saloon  on  the  Sabbath  is  unlawful, 
not  in  and  of  itself,  but  merely  because  it  has  been  prohibited  by 
an  arbitrary  act  of  the  legislature.  Men  of  the  highest  moral  char- 
acter always  have  and  always  will  differ  as  to  the  proper  enforce- 
ment of  sumptuary  and  police  regulations.  I  cannot  see  that  the 
applicant  should  be  denied  citizenship  because  he  has  fallen  in 
with  the  general  public  sentiment  of  the  community  in  which  he 
lives.  There  is  in  the  conduct  and  attitude  of  the  applicant  no 
moral  turpitude,  and  nothing  evincing  a  calloused  conscience,  and 
it  would  not,  in  my  judgment,  be  a  fair  construction  of  the  act  of 
Congress  to  require  the  applicant  to  rise  above,  his  environment 
and  show  by  his  behavior  that  his  moral  character  was  above  the 
level  of  the  average  citizen.  For  these  reasons,  the  objections  will 
be  overruled,  and  the  applicant  will  be  admitted  to  citizenship." ' 


The  decision  of  the  Federal  Court  of  Colorado  that  beauty,  as 
well  as  utility,  is  entitled  to  legal  protection,  and  that  a  canon, 
a  waterfall,  a  beautiful  grove  of  flowers  and  trees  forming  a  mag- 
nificent landscape,  are  not  to  be  ruthlessly  destroyed  for  the  mere 
purpose  of  money-making,  is  one  to  be  heartily  commended  by 
every  citizen  of  the  land.  In  the  past  we  have  cared  very  little 
for  this  kind  of  thing ;  many  of  our  people  would  cut  down  a  fine 
old  tree  with  hardly  less  compunction  than  they  would  kill  a 
poisonous  reptile,  and  for  two  decades  after  the  civil  war  our  na- 
tional architecture,  as  it  was  directed  from  Washington,  and  is  il- 
lustrated in  the  custom  houses,  postofBces  and  other  Federal  build- 
ings of  that  period,  was  simply  hideous.  But  art  is  making  its 
way  in  this  country  and  the  artistic  feeling  is  extending  and  as 
our  common  law  is  based  upon  the  feelings  and  habits  and  cus- 
toms of  the  people,  it  is  time  for  our  courts  to  recognize  these 
things.  In  the  Colorado  case  a  town  company  owned  several  hun- 
dred acres  of  land,  which  it  improved  at  great  expense,  for  a  sum- 
mer resort.  On  this  land  is  what  is  known  as  Cascade  Canon, 
through  which  a  small  precipitous  stream  flows.  The  mist  and 
spray  from  its  numerous  falls  produce  a  luxuriant  growth  of  vege- 
tation, which  renders  the  canon,  stream,  and  falls  a  thing  of  rare 
beauty,  and  attracts  many  visitors.  But  a  business  corporation 
for  the  supplying  of  electricity  by  waterpower  claimed  the  right 
to  take,  under  the  power  of  eminent  domain,  the  waters  of  this 
stream  and  to  leave  in  its  place  a  waterless  bed  and  destroyed  and 
ruined  vegetation.  But  on  complaint  of  the  Town  Company  the 
Federal  Court  holds  that  the  use  of  the  stream  in  creating  the  falls 
and  maintaining  the  verdure  was  a  beneficial  use  within  the  con- 


•Re  Hopp,  179  Fed.  562. 
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stitution,  which  could  not  be  taken  away  from  the  ownera.  Pub- 
lic health,  said  the  court,  is  a  beneficial  use.  Rest  and  recreatioa 
is  a  beneficial  use;  and  for  that  purpose  water  is  used  to  make 
beautiful  lawns,  shady  avenues,  attractive  homes,  and  public  parks. 
The  world  delights  in  scenic  beauty,  but  must  scenic  beauty  dis- 
appear because  it  has  no  appraised  cash  value?  And  the  court  an- 
swers this  last  question  in  the  negative.' 


On  a  good  deal  lower  plane  and  by  a  good  deal  lower  court  is  a 
decision  in  Chicago  of  the  Municipal  Court  of  that  city  holding 
that  an  act  of  the  legislature  of  Illinois,  forbidding  billboards 
with  advertising  si^  on  streets  and  boulevards  facing  public 
parks  is  unconstitutional.  The  jud^e  thinks  that  the  police  pow^ 
IS  limited  to  public  safety  and  pubuc  morals,  and  that  imless  the 
billboard^  are  imsafe  to  passers  by  or  contain  immoral  pictures  or 
advertisements,  the  police  power  is  ineffectual  to  do  anything;* 
and  that  it  cannot  be  evoked  or  exercised  for  the  purpose  of  adding 
to  the  enjoyment  of  life  by  means  of  beautiful  surroundings  or 
for  the  purpose  of  gratifying,  developing  and  improving  the  aes- 
thetic sense.  The  Docket,  if  he  were  called  upon  to  say  on  which 
platform  he  would  stand — ^that  of  the  Federal  jurist  or  the  Chi-- 
cago  police  judge — ^would  not  have  much  diflBculty  in  making  his 
decision. 

'Cascade    Town    Co.    v.    Empire         *  Halter  Sign  Works  v.  Physical 
Water   Co.,   181   Fed.   1013.  Cult.   School. 
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BOOK  REVIEWS. 

A  Treatise  on  the  Law  of  Trusts  and  Trustees. — By  Jarius  Ware 
Perrt.  Sixth  Edition,  revised  and  enlarged  by  Edwin  A.  Howes,  Jr. 
in  two  volumes.    Boston:    Little,  Brown  &  Co. 

Perry  on  Trusts  is  one  of  the  best  known  of  the  many  legal  treatises 
of  authority  which  have  been  written  In  the  United  States.  The  first  edi- 
tion was  issued  forty  years  ago  and  was  noticed  at  length  in  the  Review 
of  that  year.  The  book  was  then  in  one  volume  of  1,938  pages.  Three 
years  later  a  second  edition  was  issued  in  two  volumes  and  it  has  been  re- 
vised to  meet  the  demands  of  the  profession  four  times  since  then.  The 
sixth  edition  which  is  now  presented  to  the  American  bar  contains  very 
few  changes  in  text,  but  cites  the  new  cases  and  notes  new  developments 
of  the  law.  The  editor  of  the  sixth  edition  has  done  his  work  well.  The 
book  has  not  been  unduly  expanded  but  no  important  point  has  been 
omitted.  After  all,  what  can  be  said  of  a  classic  like  this  except  that  it 
has  long  ago  established  its  place  as  the  leading  American  authority  on 
the  law  of  trusts  and  trustees  and  that  no  lawyer's  library  can  be  a  real 
law  library  without  including  these  two  volumes. 


Compendium  of  the  Laws  of  Mexico. — Officially  authorized  by  the  Mex- 
ican Government.  By  Josfj»h  Wheless,  of  the  St  Louis,  Missouri,  bar. 
In  two  volumes.    St.  Louis:    F.  H.  Thomas  Law  Book  Co. 

In  two  volumes  containing  in  all  over  one  thousand  pages,  Mr.  Wheless 
has  contributed  a  most  important  work,  not  only  to  the  American  lawyer, 
but  to  the  commercial  community  of  the  United  States.  The  people  of 
our  country  and  of  Mexico  are  close  neighbors,  but  they  live  under  an  en- 
tirely different  system  of  laws  and  one  which  on  many  important  ques- 
tions of  business  and  daily  life  is  entirely  dissimilar  from  our  own.  It 
is  not  difficult  for  a  resident  of  Missouri  or  of  Ohio  or  of  New  York  to 
guess  pretty  closely  what  the  law  of  the  Dominion  of  Canada  or  of  the 
Province  of  Ontario  is  upon  any  familiar  topic  but  he  would  be  far  astray 
were  he  to  hazard  an  opinion  upon  the  law  of  Mexico.  There  should  be 
within  the  call  of  the  American  lawyer  and  business  man  a  thorough  com- 
pendium of  the  codes  and  laws  of  Mexico,  particularly  those  relating  to 
business  affairs,  and  that  this  work  has  been  so  well  done  in  these  two 
volumes  is  a  subject  of  congratulation;  and  that  it  should  have  been  pre- 
pared by  one  who  has  given  special  study  to  Mexican  law  as  well  as  to 
Spanish  and  civil  law  generally,  is  a  guarantee  that  the  work  can  be 
relied  upon  as  trustworthy.  Indeed  the  two  volumes  have  been  specially 
endorsed  by  the  President  of  the  Mexican  Republic. 

The  publishers'  work  is  excellent  and  we  are  pleased  to  find  a  more 
than  ordinarily  complete  index  to  all  the  chapters  and  sections  of  the 
volumes. 
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ftEiG.x  Citations  in  the  Wisconsin  Reports.  (58-140)  Compiled  by 
).  K.  MtLLEB,  of  the  Milwaukee  bar. 

Pbis  is  one  of  those  labor  saving  books  which  are  addressed  prlnci- 
ly  to  the  owners  of  sets  of  state  reports.  It  covers  nearly  one  hundred 
umes  of  the  Wisconsin  Reports  and  gives  all  the  citations  of  other 
K>rts,  domestic  and  foreign,  contained  in  the  opinions  in  these  one 
idred  volumes.  The  large  number  of  foreign  citations  in  the  American 
licial  opinions  is  shown  in  the  fact  that  this  book,  contains  no  less 
n  six  hundred  pages. 


E  Law  and  Practice  in  Bankruptcy  Under  the  National  Bankruptcy 
LcT  OF  1898. — By  WiixiAii  Miller  Collier.  Eighth  Edition  with  amend- 
Qents  of  1903,  1906  and  1910,  and  with  decisions  to  date  by  Frank  B. 
iiLBERT,  of  the  Albany  bar.    Albany,  N.  Y.:    Matthew,  Bender  &  Co. 

Phis  is  another  well  known  law  book,  though  it  has  not  the  age  of 
rry  on  Trusts.  The  first  edition  was  issued  in  1898  and  such  has  been 
\  rapid  changes  in  the  law  by  amendments  and  otherwise  that  we  have 
twelve  years  no  less  than  eight  editions.  The  author's  apology  for  a 
w  edition  in  a  year  is  given  in  the  preface  where  he  says:  "The  eighth 
tion  of  this  work  is  made  necessary  by  the  important  amendments  to 
»  Bankruptcy  Act  by  the  Act  of  June  25,  1910.  Nearly  two  years  have 
psed  since  the  publication  of  the  former  edition  and  in  that  period, 
}ut  five  hundred  bankruptcy  cases  have  been  reported,  many  of  them 
7  important  The  amendments  of  1910  were  prepared  by  acknowledged 
;>ert8  in  bankruptcy  law,  for  the  purpose  of  settling  many  disturbing 
estions,  in  respect  to  which  a  number  of  controversies  had  arisen,  and 
obviating  the  confusion  which  had  arisen  because  of  divergent  views  as 
the  compensation  of  receivers  and  trustees.  These  amendments  are  far 
iching  in  their  effect.  They  completely  nullify  many  decisions  which 
ire  controlling  in  the  several  Jurisdictions.  In  view  of  the  many 
Emges  thus  made  in  the  law,  the  publishers,  in  furtherance  of  their 
licy  of  keeping  this  work  abreast  of  the  times,  could  not  do  otherwise 
Em  cause  a  new  edition  thereof  to  be  prepared  and  published." 
Ordinarily  it  would  seem  rather  an  imposition  on  book  buyers  to  issue 
new  edition  so  soon,  but  we  feel  compelled  to  admit  that  under  the 
culiar  circumstances  in  the  case  the  editor  has  made  a  good  plea  of 
BtiflcatioB.  EiVery  lawyer  who  practices  in  the  bankruptcy  courts  is 
miliar  with  this  work.  It  is  not  essential  to  go  into  details  in  regard 
what  it  contains;  it  is  sufficient  to  say  that  within  its  covers  will  be 
und  the  whole  law  of  bankruptcy. 

IE  Laws  of  England. — A  complete  statement  of  the  w^hole  law  of  Eng- 
land. By  the  Right  Honorable,  The  Earl  of  Halsbury,  Lord  High 
Chancellor  of  Great  Britain,  1885-1886,  1886-1892,  and  1895-1905,  and 
other  lawyers.    Vol.  XII.    Philadelphia:    Cromarty  Law  Book  Co.    1910. 

These  volumes  have  been  reviewed  in  these  columns  as  they  appeared, 
le  present  volume  contains  four  great  titles:  Equity,  Estate  and  Other 
Bath  Duties,  Estoppel  and  Evidence.  The  first,  third  and  fourth  will 
i  valuable  aids  to  our  own  lawyers,  while  the  second  ought  to  be  of 
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interest  to  persons  In  all  parts  of  the  country  who  are  studying  better 
systems  of  state  taxation  and  who  believe  that  an  inheritance  tax  is  a  far 
better  means  of  raising  revenue  than  our  obnoxious  and  impotent  per- 
sonal property  taxes.  As  this  great  work  progresses,  its  wide  range  and 
the  thorough  manner  in  which  it  is  carried  on  becomes  more  clear  to  the 
reviewer  and  it  will  remain  for  many  years  the  best  compendium  of  the 
laws  of  England  for  the  practitioner  and  the  student. 

The  Commebcial  Poaver  op  Congress  Considered  in  the  Light  of  Its 
Origin. — By  David  Walter  Brown,  Ph.  D.  G.  P.  Putnam's  Sons.  New 
York.    1910. 

This  book  is  the  result  of  an  effort  to  discover  the  opinions  and  pur> 
poses  of  the  men  who  framed  the  Consitution  regarding  the  commerce 
clause  of  that  instrument.  Mr.  Brown  first  devotee  several  chapters  to 
the  movements  preceding  the  Constitutional  Convention,  beginning  with 
the  New  Jersey  Resolutions  of  1778.  He  then  considers  the  work  of  the 
convention  and  the  interpretation  of  the  commerce  clause  in  the  state 
conventions  and  the  early  sessions  of  Congress. 

Mr.  Brown  shows  how  it  came  about  that  the  movement  to  confer  addi- 
^  tional  powers  upon  the  Congress  of  the  Confederation  was  changed  into  a 
demand  for  a  strong  central  government,  and  indicates  the  significance 
of  this  change  upon  the  interpretation  of  the  powers  of  Congress  over 
commerce.  Instead  of  this  power  being  conceived  as  limited  to  those 
regulations  which  were  deemed  essential  and  desirable  in  the  early  days 
of  the  government,  its  scope  was  extended  so  as  to  embrace  the  complete 
power  of  government  control  over  such  subject  except  in  so  far  as  limita- 
tions were  placed  upon  the  same  by  the  constitution.  He  also  traces  the 
development  of  the  plan  to  have  Congress  regulate  commerce  until  it 
came  to  include  express  power  over  interstate  commerce  and  commerce 
with  the  Indian  tribes  as  well  as  foreign  commerce,  and  concludes  that  it 
was  the  intention  to  make  the  power  of  Congress  in  the  former  fields  as 
extensive  as  in  the  latter. 

In  a  final  chapter  Mr.  Brown  shows  from  an  examination  of  Judicial 
decisions  that  the  Supreme  Court,  when  it  came  to  pass  upon  the  com- 
merce clause,  adopted  a  conception  of  the  power  of  Congress  as  extensive 
as  that  which  had  prevailed  in  the  Constitutional  Convention  and  in  con- 
temporary opinion.  The  book  is  well  written  and  the  argument  is  sup- 
ported by  numerous  references  to  authorities.  It  will  be  of  particular  in- 
terest and  value  in  connection  with  the  recent  demand  for  new  applica- 
tions of  the  power  of  Congress  to  regulate  interstate  commerce. 

The  High  Court  of  Parliament  and  Its  Sitpremacy. — An  Historical  Essay 
on  the  Boundaries  between  Legislation  and  Adjudication  in  England. 
By  Charles  Howard  McIlwain,  Thomas  Brackett  Reed,  Professor  of 
History,  Bowdoin  College.    Yale  University  Press.     1910. 

The  dignified  title  and  suggestive  sub-title  of  this  work  are  well  borne 
out  in  its  contents.  Professor  Mcllwain  has  written  a  unique  book  the 
reading  of  which  cannot  fail  to  interest  the  lawyer  of  today  who  is  in 
search  of  historical  explanations  of  present  day  constitutional  practices. 
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American  students  of  the  history  of  law  in  particular  should  be  grateful 
for  a  work  which  throws  such  clear  light  on  the  origin  and  character  of 
the  present  day  attitude  of  the  courts  of  law  towards  legislation  in  this 
country. 

Professor  Mcllwain  has,  as  a  result  of  his  careful  and  open-minded 
investigation,  come  to  the  interesting  conclusion  that  the  supremacy  of 
the  Parliament  in  the  English  system  of  government  clearly  dates  from 
the  middle  seventeenth  century  instead  of  from  a  much  earlier  time.  In 
order  to  establish  this  point  he  makes  a  careful  and  somewhat  detailed 
examination  of  English  constitutional  and  legal  history  relating  to  the 
problems  of  central  administration.  After  a  brief  but  suggestive  preface 
in  which  the  perspective  of  his  work  is  furnished,  the  author  gives  us, 
in  Chapter  I,  a  scholarly  discussion  of  the  feudal  rather  than  national 
character  of  Norman  and  early  Plantagenet  England  and  the  relation  of 
the  early  royal  council  to  the  parliament.  A  valuable  note  to  this  chapter 
discusses  the  advising  and  consenting  powers  of  the  Judges  in  council. 
In  his  second  chapter,  Professor  Mcllwain  clearly  establishes  the  exist- 
ence of  a  concept  of  fundamental  law  in  later  mediaeval  and  early  mod- 
em England  and  the  influence  of  the  great  constitutional  struggle  in 
modifying  and  changing  this  concept  during  the  seventeenth  century. 
Many  interesting  illustrations  of  the  recognition  of  the  fundamental  law 
down  to  the  time  of  Oliver  Cromwell  are  given  and  the  conclusion  reached 
is  that  out  of  the  civil  war  of  the  seventeenth  century  **grew  the  doctrine 
of  legislative  sovereignty  which  has  had  an  unbroken  history  down  to 
our  own  time."  Evidences  of  the  fundamental  law  and  of  the  growth  of 
the  legislative  sovereignty  of  parliament  are  furnished  in  the  notes  at  the 
end  of  the  chapter.  Chapter  III  is  devoted  to  an  examination  of  the 
earlier  functions  of  parliament  as  a  court  rather  than  a  legislature  under 
the  five  heads  of,  "The  Fusion  of  Legislation  and  Judicature,'*  '"The  Evi- 
dence of  Words,"  "The  Evidence  Furnished  by  the  Beginnings  of  the 
Commons  and  the  Early  Organization  of  Parliament,"  "  'Acts'  of  Parlia- 
ment," and  "Parliamentary  Privilege."  The  whole  chapter  shows  clearly 
how  difficult  it  was  to  distinguish  between  the  older  position  and  powers 
of  parliament  as  a  high  court  and  its  later  acquired  claims  to  legislative 
sovereignty.  As  in  previous  chapters  the  general  argument  is  well  forti- 
fied by   special   illustrations   in   the  supplementary   notes. 

To  the  lawyer,  and  especially  to  the  lawyer  in  this  country  where  the 
traditions  and  practices  of  the  older  English  have  been  so  closely  adhered 
to,  the  fourth  chapter  of  Professor  Mcll wain's  book  will  have  special  sig- 
nificance. It  discusses  the  complicated  relations  of  "Judiciary"  and  "Leg- 
islature," and  shows  how  the  pre-eminence  of  the  latter  over  the  former 
is  a  unique  feature  of  modern  English  constitutional  development,  while 
in  the  United  States  the  older  and  more  historical  viewpoint  is  reflected 
"in  the  great  powers  exercised  by  our  courts,  by  virtue  of  their  inherent 
character,  or  under  the  interpretation  of  the  constitutional  phrase,  "due 
process  of  law."  The  whole  chapter  affords  an  interesting  and  timely 
explanation  of  the  seeming  lack  of  respect  for  parliamentary  legislation 
by  English  Judges  in  the  past  and  for  the  survival  of  ideas  and  practices 
in  the  present  that  reflect  the  theory  that  Judges  and  courts  have  the 
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right  to  safeguard  and  interpret  the  fundamental  law.  The  notes  to  this 
chapter  dealing  with  "Parliamentary  Omnipotence  ^d  International 
Law,"  "Parliament  as  an  Advisory  Council,"  "The  Delegation  of  Power  by 
Parliament,"  and  "Secondary  Legislation  in  England,"  are  all  particularly 
valuable  to  the  student  of  constitutional  law.  The  fifth  and  final  chapter 
of  the  work  traces  the  political  history  of  parliamentary  supremacy  from 
the  time  of  the  Tudors.  In  this  connection  the  author  takes  occasion  .to 
criticise  the  real  value  of  the  concept  of  the  omnipotence  of  parliament 
as  the  basis  of  modern  English  government  and  points  out  that  "it  is 
English,  not  universal,  not  even  British,"  and  that  it  is  the  product  of 
conditions  that  have  long  ceased  to  exist  and  inadequate  to  the  needs  of 
the  British  Empire.  As  for  the  future,  Professor  Mcllwain  seems  to  be- 
lieve that  another  constitutional  revolution  will  surely  take  place  whereby 
the  theory  of  British  government  will  more  nearly  coincide  with  the  facts 
and  the  real  power  will  reside  in  the  commonwealth  or  state. 

In  conclusion,  it  is  interesting  to  note  how  much  a  work  like  this  clears 
and  corrects  our  knowledge  of  the  historical  background  of  American  law 
and  constitutional  practice.  It  proves  the  point  now  becoming  generally 
reco^ized  that  "in  America  many  of  those  traditional  powers  and  func- 
tions have  remained  in  the  courts  which  in  England  have  to  a  greater 
extent  been  excluded  by  the  rigour  of  the  doctrine  of  parliamentary 
sovereignty."  We  predict  for  Professor  Mcllwain's  work  a  high  place  in 
the  ranks  of  literature  relating  to  English  and  American  constitutional 
and  legal  development. 

Race  Distinctions  in  American  Law. — By  Gilbert  Thomas  Stephenson. 
New  York:     D.  Appleton  &  Co.    1910. 

"America  has  today  no  problem  more  perplexing  and  disquieting  than 
that  of  the  proper  and  permanent  relations  existing  between  the  white 
and  colored  races."  Yet,  "The  Negro  Problem"  has  become  a  meaningless 
phrase  in  recent  speech,  for  even  persons  who  have  a  genuine  interest 
in  the  Negro  have  little  knowledge  of  the  real  problems  of  his  race.  The 
recent  literature  on  the  subject,  with  the  notable  exception  of  Baker's, 
"Following  the  Color  Line,"  leaves  the  average  reader  in  ignorance  of 
the  conditions  which  have  caused  so  much  agitation  of  the  race  question. 
Impressions  formed  from  sensational  news  items  have  been  responsible 
for  the  variance  existing  among  people  who  were  united  in  a  desire  to 
aid  in  the  solution  of  the  problem.  A  most  valuable  remedy  for  the 
situation  has  appeared  in  Mr.  Stephenson's  book. 

This  is  the  first  succinct  statement  of  the  actual  distinctions  made  be- 
tween the  races  by  the  laws  of  the  various  states  since  1865,  and  in  the 
enforcement  of  these  laws.  While  it  is  not  especially  written  for  law- 
yers, but  rather  for  the  general  reader  interested  in  public  problems  and 
for  the  student  of  the  social  and  economic  history  of  the  South,  it  will 
prove  a  valuable  reference  book  to  the  lawyer  in  general  practice.  The 
chapters  on  "What  is  a  Negro?"  and  "Separation  of  Races  in  Schools," 
for  instance,  contain  matter  of  very  general  interest.  Such  chapters  as 
"Civil  Rights  of  Negroes,"  and  "Negro  in  Court  Room,"  will  prove  par- 
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arly  serviceable  to  the  legal  profession,  though  the  style  is  so  un- 
nical  that  their  interest  for  the  general  reader  is  not  lost.  Fortu- 
ly,  Mr.  Stephenson  abandoned  his  early  idea  of  confining  his  inves- 
ion  to  the  Southern  states — as  a  treatise,  its  value  is  much  greater; 
in  correcting  the  impression  that  distinctions  exist  and  have  existed 
he  laws  of  only  southern  states,  its  mission  is  much  enlarged. 
iny  of  the  chapters  appeared  in  the  Amebic  an  Law  Review  during 
,  but  they  are  now  presented  in  revised  and  completed  form.  The 
ions  are  also  more  copious,  but  have  been  conveniently  relegated  to 
notes  at  the  end  of  each  chapter. 

vo  chapters  on  "Suffrage"  and  **Race  Distinctions  versus  Race  Dis- 
inations"  are  now  published  for  the  first  time.     The  first  of  these 

scholarly  history  of  the  long  fight  which  began  with  the  fifteenth 
ddment  and  which  is  hot  yet  finished.  Special  attention  is  given  to 
constitutional  phase  of  the  suffrage  struggle,  and  the  author's  mastery 
>nstitutional  law  makes  this  an  important  part  of  the  book.  The  suf- 
B  qualifications  in  the  various  states  are  tabulated  in  usable  form. 

is  in  the  chapter  on  "Race  Distinctions  versus  Race  Discrimination" 
•the  author  expresses  his  personal  views  and  gives  his  conclusions 
td  on  the  facts  of  the  preceding  chapters.  An  erudite  Southerner, 
se  intimate  contact  with  various  races  in  both  North  and  South  has 
n  him  a  thorough  understanding  of  the  conditions,  and  sympathy  with 
people  who  are  responsible  for  the  destinations  which  have  been  made, 
ne  in  the  New  South  is  better  qualified  to  speak  on  them.  It  is  inter- 
im to  read  that  "if  Negroes  were  in  every  way  equally  advanced  with 
:e  people,  race  distinctions  would  probably  be  even  more  pronounced 
L  now.  .  .  .  The  result  of  the  honest  enforcement  of  race  distinc- 
3  would  be  to  the  advantage  of  the  weaker  race.  .  .  The  welfare 
)oth  races — and  this  conclusion  applies  equally  to  the  other  non- 
asian  races — requires  the  recognition  of  race  distinctions  and  the 
beration  of  race  discriminations."  However  willing  one  may  be  to 
-e  in  these  conclusions,  the  investigation  which  has  preceded  them 

be  of  lasting  benefit  to  the  country  at  large,  and  especially  to  the 
ro  race. 


'J  i  ' 


[ 


iV 


.> 
i-». 


{ 
n*' 


\     » 


*  \ 


n  ••• 


Digitized  by 


1    Jtitl    Ti 


320  45  AMEBIOAN  LAW  BEVIEW. 


BOOKS  RECEIVED. 

TBtBT  (J.  W.)    Trusts  and  Trustees,  6th  Ed.    Little.  Brown  ft  Ca,  Boston. 
<Sxcm  (H.  G.).    Criminal  Psycholonr*    Little,  Brown  A  Co..  Boston. 
Bb  Qunofl  (C.  B.).    Modem  Theories  of  Criminality.    Little,  Brown  ft  Co.,  Boston. 
Halobuby  (Lord).    Laws  of  England.    VoL  18.    Butterworth  ft  Co.,  London. 
tCW.  M.).    Law  and  Practice  in  Bankruptcy.    M.  Bender  ft  Co.,  Albany. 


Bbiton  (A.  W.)  ft  Philldcobb  (G.  G.).    Comparative  Law  of  Marriage  and  Divorce.    Sweet 
ft  Maxwell,  London. 

1Iili.be(B.K.).    Foreign  Citations  in  Wisconsin  Reports.    B.  K.  Miller,  Mflwaukee.  Wisconsin 

Whrb  (E.  J.).    Law  in  Shakespeare.    F.  H.  Thomas  Law  Book  Co.,  St.  Louis. 

Whelos  (J.).    Laws  of  Mexico  in  English.    F.  H.  Thomas  Law  Book  Ca    St.  Louis. 

Kbmt  (O.  B.).    Diffest  of  Decisions  under  Federal  Safety  Appliance  Acts.    Washinirton, 
Government  Printing  Office. 

<2abbis  (K.).    Science  of  Law.    Boston  Book  Co.    Boston. 
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MAY-JUNE,  1911. 

CHIEF  JUSTICE  WHITE. 

Edward  Douglass  White  by  nomination  of  President  Taft 
nd  confirmation  of  the  senate  has  been  made  Chief  Justice 
if  the  United  States.  A  number  of  sketches  of  him  have 
ppeared,  but  none  of  them,  I  believe,  have  mentioned  cer- 
ain  things  of  possible  interest  to  the  public,  and  certain 
►ther  things  of  real  importance.  Let  me  try  to  tell  of  these 
hings. 

TVTien  the  writer  first  met  Mr.  White  he  was  practicing 
aw  in  New  Orleans.  This  was  in  1878.  Already  he  had 
^'on  distinction  at  home,  among  his  own  people.  At  that 
ime  the  leaders  of  the  New  Orleans  bar  loomed  up  large 
ls  legal  lights  in  our  southern  sky.  There  were  John  A. 
yampbell,  himself  a  justice  on  the  supreme  bench  at  the 
outbreak  of  the  Civil  war;  Thomas  Jefferson  Semmes;  Er- 
lest  B.  Kruttsehnitt,  a  nephew  of  Judah  P.  Benjamin; 
Cdgar  H.  Farrar,  whose  picture  adorned  a  recent  number 
\f  the  Amebican  Law  Review,  and  Edward  Douglass  White, 
low  many  other  jurists  south  of  Mason  and  Dixon's  line 
lame  up  to  the  measure  of  these  men? 

His  large  practice  was  due,  of  course,  to  Mr.  White's 
ibility,  but  it  helped  thereto,  no  doubt,  that,  although  every 
nch  an  American,  he  spoke  French  fluently.  It  is  doubt- 
ess  well  known  to  the  reader  that  multitudes  of  people  in 
VOL.  XLV.  21  (321) 
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Louisiana  have  French  for  mother  tongue.  English  they 
speak  with  some  hesitation  and  more  reluctance. 

Nor  is  our  new  Chief  Justice  without  interest  in  the 
classics.  I  remember  well  one  or  two  conversations  in  which 
he  sought  guidance  in  reviving  his  college  studies  in  Latin. 
What  the  result  was  I  do  not  know,  but  it  bespeaks  a 
scholarly  trend  of  mind  that  a  lawyer,  burdened  with 
heavy  practice,  should  want  to  turn  aside  to  renew  his 
classical  studies. 

Judge  White's  administrative  work  in  behalf  of  higher 
education  must  not  be  forgotten.  Our  obligation  to  him 
here  is  very  great.  The  University  of  Louisiana  was  or- 
dered by  the  stat6  constitution  of  1845  to  be  founded  in  the 
city  of  New  Orleans.  Departments  of  medicine,  of  law, 
and  of  sciences  and  letters  were  gradually  organized.  Of 
the  last  named  department  the  writer,  on  recommendation 
of  the  University  of  Virginia,  was  made  dean  in  1878.  Li 
1882  Paul  Tulane  of  Princeton,  New  Jersey,  gave  to  seven- 
teen administrators,  among  whom  was  Judge  White,  a  con- 
siderable property  to  promote  higher  education  in  New 
Orleans.  The  writer  proposed  that  the  Tulane  foundation 
be  laid  upon  the  university  of  the  state.  Judge  White  and 
a  few  of  his  colleagues  championed  the  idea  immediately, 
but  others  feared  state  control.  By  a  narrow  margin  the 
resolution  to  consolidate  passed  the  board  of  administra- 
tors, but  when  this  action  was  submitted  to  Mr.  Tulane  he 
demurred.  Again  by  a  narrow  margin  the  administrators 
reversed  their  former  action.  The  situation  seemed  hope- 
less. Then  came  forward  Judge  White  and  a  few  others^ 
with  a  proposition  that  the  state  give  to  the  Tulane  admin- 
istrators all  that  it  had  accumulated  in  the  University  of 
Louisiana.  What  a  proposition  to  make  to  a  sovereign 
state !  To  compass  this  consolidation  an  act  of  the  legisla- 
ture and  a  constitutional  amendment  were  indispensable. 
The  writer,  with  considerable  help  but  with  a  scarcely  ac- 
quiescent state  board,  pulled  hard  on  one  side,  and  on  the 

^  IVominent  among  them  were  Edgar  H.  Farrar  and  Charles  K  Fenner. 
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other  strove  the  progressives  among  the  Tulane  adminis- 
trators. The  act  was  passed  by  the  legislature  in  1884, 
and  in  1888  the  amendment  was  adopted  by  vote  of  the 
people.  Under  this  consolidation  was  founded  **  Tulane 
University  of  Louisiana,"  the  largest,  richest,  and  prob- 
ably (all  things  considered)  the  best  seat  of  learning  south 
of  Johns  Hopkins,  the  University  of  Virginia,  and  that  of 
Missouri.  This  achievement,  in  which  Judge  White  played 
so  conspicuous  a  part,  should  not  escape  attention.  All 
connection  with  Tulane  was  severed  by  him  when,  nearly 
seventeen  years  ago,  at  the  call  of  President  Cleveland,  he 
became  a  justice  of  the  Supreme  Court. 

And  little  has  been  said,  I  believe,  about  the  notable  fact 
that  our  new  Chief  Justice  is  master  of  two  great  systems 
of  law.  Louisiana  is  probably  the  only  state  in  our  union 
that  uses  a  code  derived  mainly  from  the  civil  law.  There 
the  people,  hearkening,  no  doubt,  to  French  tradition,  and 
prizing  justly  the  Code  Napoleon  and  that  of  Edward  Liv- 
ingston, hold  fast  to  their  goodly  inheritance.  If  this  seem 
queer,  let  us  remember  that  among  enlightened  nations, 
excepting  only  the  British  Isles  and  their  colonies — rebel- 
lious or  otherwise — all  modem  codes  are,  so  to  speak,  but 
revised  editions  of  the  civil  law,  which  itself  hails  originally 
from  Rome.  Be  this  as  it  paay,  Louisiana  has  always  clung 
to  her  noble  old  code.  There,  accordingly,  when  a  lawyer 
appears  in  state  or  city  courts,  he  deals  with  a  civil  code; 
but,  in  appeals  to  Federal  courts  and  in  trials  under  United 
States  statutes,  he  is  confronted  with  our  American  com- 
mon law.  Obviously  he  must  know  both.  Now  while  our 
common  law  is  not,  like  a  language  or  a  science,  a  single 
study,  but  is  rather  a  group  of  studies,  different  and  yet 
related,  nevertheless,  here,  as  everywhere  else,  catholicity 
helps  greatly  towards  profundity.^  In  Europe,  or  on  the 
Continent  at  least,  it  is  difficult  to  explain  to  learned  men 
how  American  jurists  manage  to  get  on  with  only  one  sys- 

'  Perhaps  we  may  find  here,  in  leaders   of   the   New   Orleans    bar 
part,  an  explanation  of  the  fact  that  have  always  towered  high. 
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tern :  it  seems  like  running  a  race  with  only  one  leg.  Now 
Europeans  have  often  stared  at  things  in  America  and 
learned  by  the  staring;  but  here,  surely,  they  are  right  and 
we  are  wrong.  But  laying  lamentation  aside,  let  us  rather 
rejoice  that  our  new  Chief  Justice  knows  profoundly  the 
two  greatest  systems  of  law  that  the  wisdom  of  man  has 
hitherto  devised. 

Nor  should  we  forget  that  Judge  White  was  called  to 
the  supreme  bench  by  Mr.  Cleveland  and  moved  up  in  rank 
by  Mr.  Taft,  both  eminent  jurists;  and  the  latter  prefer- 
ment was  confirmed  by  the  senate — never  lacking  in  able 
laT\Trers — immediately  and  unanimously.  Indeed,  waiving 
the  precedent  to  refer  appointments  to  a  committee  and  go- 
ing into  executive  session  the  senate  confirmed  him  in  fifteen 
minutes.  It  is  a  long  stretch  of  time  from  John  Marshall 
to  Chief  Justice  White.  In  all  these  years  only  nine  men 
have  held  this  exalted  position — probably  the  highest  of 
its  kind  on  earth.  Precedent  has  been  against  moving  up 
justices  already  on  the  supreme  bench.  In  disregarding 
precedent  here  Mr.  Taft  has  given  another  proof  of  thai 
ripeness  of  judgment  which  induced  many  of  us  Democrafo 
to  vote  for  him  as  president. 

When  the  writer  first  met  Mr.  White,  he  was  living  as  a 
bachelor  with  his  mother  in  the  French  quarter  of  Ne^ 
Orleans,  which,  although  but  a  part  of  a  larger  whole,  has 
itself  perhaps  100,000  inhabitants.  He  was  a  devoted  son 
After  his  mother's  death  he  married,  rather  later  in  lift 
than  most  men  do.  He  is  a  large  man,  standing  some  sh 
feet  high,  and  weighing  200  pounds,  or  more.  His  head 
too,  is  massive.  He  is,  indeed,  superb  looking.  His  man 
ners  are  very  courteous — genial  but  always  dignified.  Fon( 
of  a  good  story  and  of  a  good  dish,  he  entertains  hospi 
tably.  His  home  is  noted  in  Washington  for  French  cook 
ing  and  fine  dinners.    He  signs  himself  **E.  D.  White." 

In  high  position  the  judge  has  not  forgotten  old  friends 
Some  years  after  he  went  to  the  supreme  bench,  the  writer 
happening  to  be  in  Washington,  staid  over  an  afternoon  ti 
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see  the  court  and  to  look  on  the  face  of  an  old  friend.  I 
did  not  dream  that  he  would  recognize  me.  Promptly  at 
12  m.,  with  much  ceremony  and  heralding  by  the  clerk,  all 
in  official  dress,  the  Chief  Justice  first  and  then  the  asso- 
ciates in  order  of  appointment  marched  down  the  corridor 
into  the  courtroom.  The  writer,  standing  full  of  awe  back 
against  the  wall,  caught  a  quick  glance  from  Justice  White 
as  the  procession  moved  on.  Later,  when  all  were  seated, 
a  page  came  up  to  say:  **Mr.  Justice  White  wants  to  know 
if  you  are  not  Professor  Jesse  T"  On  hearing  the  reply  he 
came  to  the  lobby  for  a  few  moments.  A  hearty  handshake ; 
an  invitation  to  dinner,  which  had  to  be  declined  for  lack 
of  time;  a  warm  hug  witt  big  right  arm;  and  he  hurried 
back  out  of  courtesy  to  the  attorney,  who  was  droning 
steadily  on  in  argument. 

Some  years  later  the  University  of  Missouri,  during  my 
term  as  President  (1891-1908),  wished  to  confer  upon  him 
the  degree  of  Doctor  of  Laws.  Dr.  John  D.  Lawson,  dean 
of  our  law  school  and  editor  of  the  American  Law  Review, 
waited  upon  him  to  ask  him  to  attend  the  next  conmience- 
ment  and  receive  the  degree.  **0h,^^  said  he,  **that  is 
Jesse's  university.  I  will  come  with  pleasure."  At  the 
same  time  a  committee  gave  an  invitation  from  our  state 
bar  association  to  deliver  the  annual  address.  To  this  he 
replied  quickly:  **Lnpossible,  gentlemen;  I  must  not  now 
speak  in  public  except  from  the  bench;  I  thank  you.'*  In 
former  days,  surely,  he  was  an  impressive  speaker.  The 
illness  of  Mrs.  White  took  them  off  to  Europe  before  com- 
mencement time,  and  universities  seldom  confer  honorary 
degrees  in  absentia;  but  the  LL.  D.  was  formally  granted 
by  unanimous  votes;  nothing  is  lacking  but  the  public  con- 
ferring of  it. 

Judge  White  is  a  sincere  Christian.  Religion  with  him 
is  not  a  mere  form.  Like  Chief  Justice  Taney,  he  is  a  mem- 
ber of  the  Catholic  Church.  Differ  from  him  in  creed  we 
may,  as  most  of  us  do ;  but  all  of  us  would  do  well  to  emu- 
late his  sincerity. 
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Let  me  close  with  a  brief  biographical  summary:  Born 
on  a  sugar  plantation  in  Louisiana,  November,  1845;  edu- 
cated in  Maryland  and  at  New  Orleans,  and  at  Georgetown, 
D.  C;  member  of  Catholic  Church;  served  in  Confederate 
army;  called  to  bar  at  New  Orleans,  1868;  appointed  Jus- 
tice of  Louisiana  Supreme  Court,  1878;  Democrat  in  poli- 
tics; married;  administrator  of  Tulane  University,  1882- 
1894;  elected  United  States  senator,  1891;  called  by  Mr. 
Cleveland  from  senate  to  Supreme  Court,  1894;  resigned 
from  senate  to  take  seat  as  Justice;  named  Chief  Justice 
by  President  Taft,  December,  1910;  confirmed  by  senate 
unanimously! 

Columbia,  Mo.  RiCHARD  HeNRY  JeSSE. 
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FOUR  UNIFORM  COMMERCIAL  ACTS. 

Men  have  engaged  in  trade  since  history  began,  and  the 
consummation  of  every  transaction  has  demanded  mutual 
submission  to  commercial  rules.  These  rules,  having  their 
origin  in  custom,  ever  expanding,  and  constantly  subject 
to  judicial  criticism,  form  the  body  of  jurisprudence  known 
as  the  law  merchant.  Law  so  developed  necessarily  affords 
a  degree  of  certainty  and  uniformity;  but  doubt  and  pre- 
tence with  respect  to  existence  or  extent  of  usage  still  in- 
duce frequent  resort  to  the  courts.  The  judicial  process  of 
moulding  custom  into  law  has  not  been  rapid,  and  the  sug- 
gestion has  been  made  that  inasmuch  as  judges  are  not 
ordinarily  recruited  from  the  ranks  of  trade,  they  are  not 
keenly  sensible  of  commercial  expediency;  that  they  are 
more  or  less  inclined  to  apply  standards  other  than  com- 
mercial to  the  settlement  of  mercantile  disputes.  What- 
ever the  reason,  the  development  of  the  mercantile  law  has 
been  attended  by  much  conflict  of  doctrine,  and  marked 
confusion  still  exists. 

Our  country,  consisting  as  it  does  of  a  group  of  independ- 
ent sovereignties,  with  law-making  and  law-administering 
machinery,  each  legislating  and  deciding  primarily  for  itself 
alone,  is  full  of  conflicting  judicial  decisions  and  divergent 
customs  in  the  law  commercial.  Even  if  it  were  desirable, 
the  federal  congress  would  be  powerless  to  enact  a  body 
of  rules  governing  citizens  of  the  various  states  in  private 
mercantile  relations  and  contractual  engagements.  Exclud- 
ing the  national  tribunals,  the  commercial  law  declared  by 
the  courts  is  constitutionally  that  prevailing  in  the  several 
states,  and  the  adoption  by  them  of  a  uniform  body  of 
rules  enforceable  in  all,  is  of  paramount  importance.  Ob- 
viously such  a  collection  must  be  embodied  in  a  code,  with 
comparative  rigidity,  admitting  the  possibility  of  future 
dissent  as  to  its  construction  and  application;  but  by  such 
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codiflcation  we  can  endeavor  to  make  the  game  fair  and  the 
chances  equal. 

The  agitation  for  uniform  state  laws  has  had  such  con- 
siderations for  stimulus  and  objective.  New  York  claims 
credit  for  practical  inauguration  of  the  idea.  Its  legisla- 
ture passed  in  1890  an  act  authorizing  the  appointment  of 
commissioners  for  the  promotion  of  uniformity  of  legis^ 
lation  in  the  United  States.  Their  functions  were  to  be 
limited  to  the  consideration  of  uniformity  in  the  subjects 
of  ** marriage  and  divorce, '^  ^'insolvency/*  and  ^^ notarial 
certifications.'*  But  they  were  also  to  determine  the  desir- 
ability of  inviting  other  states  to  participate  in  a  convention 
to  prepare  a  system  of  uniform  laws. 

The  American  Bar  Association  the  same  year  recom- 
mended the  passage  by  each  state  of  a  statute  similar  to 
tiiat  of  New  York,  relating  to  subjects  mentioned  in  its 
resolution.  Since  that  time,  twenty  national  conferences 
of  commissioners  appointed  by  the  various  states  have  been 
held,  and  the  last  conference  (Chattanooga,  August  25-9, 
1910),  was  composed  of  delegates  from  forty-four  states, 
two  territories,  the  federal  district,  and  three  insular  pos- 
sessions. In  twenty-six  states,  including  Maryland,  the 
commissioners  are  appointed  under  legislative  authority. 
The  conference  has  dealt  exclusively  with  matters  within 
the  state,  as  distinguished  from  federal  jurisdiction.  Its 
deliberations  have  brought  forth  the  following  drafts  of 
uniform  acts,  viz. :  The  negotiable  instruments  act,  ware- 
house receipts  act,  sales  act,  divorce  act,  stock  transfer 
act,  and  bills  of  lading  act,  and  in  1910,  the  wife  and  family 
desertion  act,  and  the  act  concerning  wills  executed  outside 
the  state  of  testator's  residence.^ 

^The  bill  concerning  wills  makes  in^  Maryland  Statute,  under  which 

valid  a  will  executed  according  to  the  Court  of  Appeals  sustained  as 

the  legal  formalities  prevailing  at  valid,  even  as  to  realty,  wills  ex- 

the  place  of  execution,  although  not  ecuted  abroad  in  conformity  with 

executed  in  conformity  with  the  law  foreign  law.     Olivet  v.  Whitworth, 

of  the  State  where  it  is  set  up  or  82  Md.  258  (1896),  and  Lindsay  v. 

relied  on.    This  latter  measure  is  in  Wilson,  103  Md.  252   (1906). 
general  conformity  with  the  exist- 
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le  conference  or  conmiittee  has  in  each  instance  en- 
:ed  the  task  of  preparing  the  original  draft  of  a  bill 
specialist,  thus  at  the  outset,  precluding  the  unskillful 
tsmanship  often  found  in  legislative  productions.  After 
ful  consideration  in  conmiittee  and  by  the  whole  con- 
ice  at  various  sessions,  each  tentative  draft  has  been 
ted  and  circulated  for  suggestion  and  criticism  among 
ers,  trade  associations  and  men  commercially  promi- 
;  and  the  final  draft  recommended  by  the  conference 
embodied  the  ultimate  concensus  of  representative 
ion,  both  lay  and  professional,  throughout  the  country, 
evolution  of  the  bills  of  lading  act  will  illustrate  the 
lods  thus  pursued :  In  1905,  the  committee  on  commer- 
law  of  the  commissioners  on  uniform  state  laws  em- 
ed  Professor  Samuel  Williston,  of  the  Harvard  Law 
►ol,  to  prepare  the  draft  of  an  act  upon  the  subject  of 
of  lading.  Professor  Williston 's  first  draft  was 
litted  to  the  conference  on  uniform  state  legislation  at 
i^aul,  Minn.,  in  August,  1906,  but  discussion  of  it  was 
rred  in  order  that  it  might  first  be  laid  before  shippers, 
ers  and  carriers.  After  detailed  consideration  by  sub- 
ent  meetings  of  the  committee  or  of  the  conference  in 
adelphia,  Portland,  Seattle,  New  York  City  and  Detroit, 
the  criticism  by  representatives  of  all  parties  in  in- 
it,  the  commissioners  on  uniform  state  laws  finally  ap- 
ed and  promulgated  the  proposed  statute  for  adoption 
he  various  states.  The  committee  consisted  of  Francis 
ames,  of  Ohio,  chairman;  Charles  F.  Libby,  of  Maine; 
ott  H.  Russell,  of  Connecticut;  William  0.  Hart,  of 
siana;  Charles  Thaddeus  Terry,  of  New  York,  and 
rge  Whitelock,  of  Maryland,  and  the  late  James  Barr 
!S,  of  Massachusetts,  dean  of  the  faculty  of  law  of 
vard  University.  The  act  has  since  received  the  in- 
ement  of  the  conference  on  bills  of  lading  held  in 
jago  under  the  auspices  of  the  American  Bankers*  As- 
ation ;  of  the  conference  held  at  Washington  under  the 
)ices  of  the  Civic  Federation ;  of  the  National  Industrial 
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Trafl5c  League  at  its  convention  in  Chicago,  and  on  August 
31,  1910,  of  the  American  Bar  Association  at  its  annual 
meeting  in  Chattanooga,  Tenn. 

The  progress  of  the  different  commercial  measures  pro- 
mulgated by  the  conference  is  indicated  as  follows:  The 
uniform  negotiable  instruments  act  (1896)  has  been  adopt- 
ed by  thirty-eight  states  and  territories ;  the  uniform  ware- 
house receipts  act  (1906)  has  been  adopted  by  nineteen 
states  and  territories;  the  uniform  sales  act  (1906)  has 
been  adopted  by  seven  states  and  territories,  and  the  uni- 
form stock  transfer  act  (1909)  has  been  adopted  by  three 
states. 

The  conference  has  avoided  incorporating  in  the  various 
acts  any  new  or  experimental  theory.  Its  task  has  not  been 
to  create,  but  to  ascertain,  unify  and  declare  existing  law. 
In  the  event  of  difference  between  the  laws  of  several  states, 
the  weight  of  authority  has  been  expressed  in  the  measure 
submitted. 

A  measure  now  pending  is  a  bill  on  partnership.  The 
movement  to  codify  this  branch  of  the  law  began  in  Eng- 
land in  1872,  and  Dean  Ames  was,  at  his  death  in  January, 
1910,  the  partnership  expert  in  charge  of  the  draft  of  an 
American  act  which  has  been  under  consideration  for  a 
number  of  years.  The  committee  on  commercial  law  of 
the  conference  have  now  placed  this  expert  work  in  the 
hands  of  Dean  William  Draper  Lewis,  of  the  University 
of  Pennsylvania,  and  an  associate,  and  the  measure  was 
discussed  in  detail  by  the  committee  in  February,  1911,  in 
Philadelphia,  such  accomplished  commentators  as  Floyd 
R.  Mechem,  of  Chicago,  and  Fr;ancis  M.  Burdick,  of  New 
York,  participating  by  invitation.  Three  views  are  at  pres- 
ent prevailing  as  to  a  partnership  act:  1.  That  the  sub- 
ject is  not  within  the  scope  of  uniform  state  legislation;  2. 
That  partnership  should  in  the  proposed  bill  be  created  a 
legal  entity  like  a  corporation;  and  3.  That  the  contem- 
plated law  should  adhere  to  the  present  doctrine  that  part- 
nership is  an  aggregation  of  individuals. 
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The  present  paper  does  not  purport  to  be  a  philosophical 
analysis  of  the  new  acts,  nor  to  trace  the  evolution  of  their 
various  provisions.  Its  purpose  is  briefly  to  indicate  cer- 
tain divergencies  from  the  rules  prevailing  in  Maryland, 
and  to  show  that  in  most  instances  the  new  provisions  are 
but  embodiments  of  familiar  principles,  supplemented  occa- 
sionally by  reasonable  rules  of  sound  mercantile  usage. 
The  discussion  is  confined  to  four  acts  adopted  by  the 
Maryland  legislature  of  1910,  viz. :  The  stock  transfer  act, 
the  bills  of  lading  act,  the  warehouse  receipts  act,  and  the 
sales  act.  Comment  upon  the  negotiable  instruments  act 
adopted  in  Maryland  in  1898  is,  of  course,  unnecessary  at 
this  late  date,  but  it  may  be  observed  that  the  last  confer- 
ence authorized  its  committee  to  employ  Professor  Willis- 
ton  to  prepare  a  draft  of  proposed  amendments  to  this  law 
and  to  distribute  the  same  fot  suggestion  and  criticism. 
Professor  Williston  was  also  the  draftsman  of  the  other 
four  laws,  Mr.  Barry  Mohun,  of  the  Washington  bar,  col- 
laborating with  him  in  the  warehouse  receipts  act.  The 
writer  was  not  concerned  in  the  framing  of  the  warehouse 
receipts  act  or  the  sales  act,  as  they  were  promulgated  be- 
fore his  appointment  as  a  commissioner,  but  tool?  part  in 
framing  the  stock  transfer  act  and  the  bills  of  lading  act. 

Passing  now  to  specific  treatment  of  the  four  laws  of  1910, 
it  may  be  said  that  an  underlying  principle  of  all  of  them 
is  that  the  document  of  title  is  the  sole  representative  of  the 
property  described,  and  that  that  document  has  the  quality 
of  negotiability.  And  again,  it  is  to  be  observed  that  the 
definition  of  *' value**  in  all  of  these  acts  is  that  of  the 
negotiable  instruments  law,  to-wit :  Any  consideration  suf- 
ficient to  support  a  simple  contract.  An  antecedent  or  pre- 
existing obligation,  whether  for  money  or  not,  constitutes 
value  where  the  document  is  taken  either  in  satisfaction 
thereof  or  as  security  therefor.  This  makes  no  change  in 
the  now  generally  accepted  doctrine — the  doctrine  declared 
in  Maryland  in  Tiedeman  v.  Knox  (1880),  although  the 
state  courts  in  New  York,  prior  to  the  negotiable  instru- 
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ments  act,  had  entertained  a  different  view,  and  the  United 
States  Supreme  Conrt  in  1842,  had  repudiated  the  New 
York  doctrine  in  a  New  York  case. 

THE  STOCK  TBANSFEB  ACT. 

(First  Draft,  1907.) 

The  transfer  of  shares  of  corporate  stock  can  now  be 
accomplished  only  by  endorsement  and  delivery  of  the  cer- 
tificates, or  by  its  delivery  with  a  separate  written  assign- 
ment or  authority  to  sell.  This  is  true,  notwithstanding 
other  or  contrary  provisions  in  the  by-laws  of  the  corpo- 
ration, or  in  the  certificate  itself.  The  Maryland  corpora- 
tion laws,  as  revised  in  1908,  permitted  a  corporation  not 
only  to  regulate  the  method  of  transferring  its  stock,  but 
to  decline  to  make  the  transfer  unless  previous  assessments 
on  the  stock  had  been  paid.  This  new  statutory  rule,  there- 
fore, works  a  radical  change,  though  one  which  may  be 
readily  accepted. 

The  Maryland  Court  of  Appeals  long  ago  decided  tiiat 
assignment  and  delivery  of  a  stock  certificate  would  carry 
equitable  title  to  the  shares,  as  between  assignor  and  as- 
signee, although  legal  title  thereto  was  not  perfect  in  the 
transferee  until  after  registry,^  specifically  declaring  in 
another  instance  that  until  registry,  the  title  was  imperfect 
as  against  the  corporation.*  But  the  new  act  also  provides 
that  until  transfer  on  the  books  of  the  corporation,  the 
voting  and  dividend  rights  of  the  new  owner  need  not  be 
recognized,  nor  is  the  former  owner  absolved  from  personal 
liability  for  calls  and  assessments.  Thus  the  limitation  pre- 
scribed by  the  Maryland  courts  and  by  the  authorities  gen- 
erally^ is  recognized  and  accorded  its  proper  significance; 
but  the  statute  leaves  nothing  to  imagination,  and  the  cer- 
tificate is  now  made  to  represent  the  shares  as  nearly  as 
possible.    This  is  the  primary  object  of  the  act. 

"Swift    V.    Smith,    65    Md.    428         'Noble    v.    Turner,    69    Md.    519 
(1886);    Bloede   Co.   v.   Bloede,   84      (1888). 
Md.  129   (1896).  *Cook  on  Corporations,  Sec.  373. 
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'he  equities  between  a  transferee  by  endorsement  on  the 
tificate  and  a  transferee  by  separate  assignment  are  thus 
ided  in  favor  of  the  former,  provided  he  has  taken  title 

value  and  without  notice  of  prior  assignment.  In  case 
ransfer  by  the  latter  mode,  the  title  does  not  pass  until 
certificate  is  delivered ;  for  if  entitled  thereto,  the  trans- 
je  by  separate  assignment  may  readily  obtain  it,  or 
bis  peril,  permit  it  to  be  subsequently  negotiated  with 
Innocent  party. 

5y  dispensing  with  necessity  for  transfer  on  the  books 
;he  corporation  to  effectuate  change  of  title,  the  new  law 
Ogatas  the  time-honored  formality  of  appointing  an  at- 
ney  to  make  the  transfer,  and  relieves  the  parties  from 

technical  complications  formerly  attending  death  of  a 
lor  and  consequent  revocation  of  the  power  to  transfer. 
that  the  subsidiary  provision  that  endorsement  and  de- 
jry  of  the  certificate  shall  be  effectual,  notwithstanding 

death  of  the  endorser,  is  logical  and  salutary, 
endorsement  and  delivery  of  the  certificate  are  likewise 
lared  to  confer  title,  notwithstanding  want  of  authority 
legal  capacity,  and  although  induced  by  fraud,  duress  or 
stake.     In  each  case  the  transfer  may  be  rescinded  if 

injured  party  proceeds  with  proper  diligence,  unless 
f  certificate  has  passed  to  a  purchaser  for  value,  in  good 
th  and  without  notice  of  the  prior  unauthorized  or  un- 
rful  act. 

Sven  though  the  unauthorized  transfer  has  in  fact  been 
icinded,  if  the  transferee  retains  possession  of  the  cer- 
cate  and  himself  transfers  it  to  a  purchaser  for  value 
thout  notice,  the  latter  takes  indefeasible  title. 
Delivery  for  value  without  endorsement  imposes,  of 
arse,  an  obligation  to  endorse  which  may  be  specifically 
forced. 

No  lien  upon  the  shares  of  a  corporation  can  now  exist 
its  favor,  whether  for  a  debt  of  the  holder  or  otherwise, 
less  stated  upon  the  certificate.  And  the  reservation  in 
>y-law,  of  a  lien  upon  stock  for  a  debt  due  the  corporation 
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(as  recognized  in  Grafflin  v.  Woodside^)  would  not  be  valid. 

Of  greater  interest  is  the  change  in  the  law  relative  to 
attachment  of,  or  levy  in  execution  upon,  shares  of  stock. 
Heretofore  it  has  been  possible  to  reach  this  form  of  prop- 
erty in  either  mode,  without  reference  to  the  certificate, 
but  it  was  registered  on  the  books  of  the  corporation.^  But 
the  new  law  requires  that  the  certificate  itself  must  be 
physically  seized  before  an  attachment  will  lie.  This  is  a 
distinct  advance  upon  pre-existing  law,  and  adds  materially 
to  the  security  of  the  bona  fide  transferee. 

A  similar  provision  is  found  in  the  bills  of  lading  act 
and  the  warehouse  receipts  act.  In  each  case,  however, 
the  alternative  remedy  for  creditors  hereinafter  mentioned 
is  provided. 

Alteration  of  a  stock  certificate  does  not  affect  the  title 
of  the  owner  or  transferee,  as  to  the  shares  which  it  origi- 
nally represented.  And  negotiation  of  the  altered  certifi- 
cate is  effective  to  the  same  extent,  irrespective  of  the  alter- 
ation. This  provision  is  an  obviously  essential  limitation 
to  the  finality  of  transfer  by  delivery;  registration,  as  a 
requisite  thereto,  having  been  abolished. 

The  hew  law  raises  a  series  of  warranties  from  the  fact 
of  negotiation,  similar  to  those  of  the  negotiable  instru- 
ments act,  and  they  require  no  particular  comment.  There* 
are  other  useful  regulations,  all  contributing  to  accomplish 
the  general  design  of  the  law,  viz.:  To  afford  certificates 
of  stock  ownership  their  maximum  efficiency  as  a  commer- 
cial media. 

The  Bells  of  Lading  Act. 

(First  Draft,  1906.) 

The  general  principles  of  this  act  quadrate  with  pre- 
vious Maryland  authority.  Its  draftsmen  considered  a 
bill  of  lading,  like  a  stock  certificate,  as  a  document  of  title, 
and  have  refrained  from  attempting  to  deal  through  it 

*  87  Md.  146,  1898.  amended  by  the  Acts  of  1908,  Ch. 

•Md.  Code,  Art.   23,  Sec.   43,  as      ^0. 
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with  the  broader  relation  of  shipper  and  carrier;  except 
in  so  far  as  that  relationship  bears  directly  upon  the  docu- 
ment itself.  The  customary  provisions  of  a  bill  of  lading 
defining  the  carrier's  liability  have  no  technical  bearing 
upon  its  character  as  a  mercantile  medium,  but  are  modi- 
fications of  the  general  law  of  carriers. 

By  the  preponderance  of  American  authority,  expressed 
by  the  decisions  of  such  courts  as  the  Supreme  Court  of 
the  United  States  and  the  Maryland  Court  of  Appeals,  a 
bill  of  lading  was  treated  as  not  being  negotiable  in  the 
same  sense  as  bills  of  exchange  and  promissory  notes.  It 
was  regarded  in  those  courts  as  mere  evidence  of  owner- 
ship of  the  property  and  the  right  to  receive  it  at  the  place 
of  delivery.  By  this  view  of  the  law  a  banker  making  ad- 
vances of  money  on  bills  of  lading  did  so  at  his  own  risk, 
and  with  notice  that  the  agent  of  the  carrier  had  no  lawful 
right  to  issue  the  instrument  so  as  to  bind  the  carrier  for 
goods  not  actually  received. 

The  cases  in  the  Maryland  Court  of  Appeals  aptly  illus- 
trate the  principles  established  and  the  difficulty  of  chang- 
ing them  by  the  legislation  of  a  single  commonwealth.  Thus 
the  court  held  in  Baltimore  &  Ohio  E.  R.  Co.  vs.  Wilkens,^ 
that  a  bona  fide  purchaser  of  a  certain  railway  bill  of  lading 
could  not  recover  against  the  carrier,  because  the  grain 
mentioned  in  it  had  never  in  fact  been  delivered  to  the 
company.  Long  before  the  adoption  of  the  present  uni- 
form act  the  Maryland  legislature  sought  to  change  the  law 
by  passing  a  statute  (April,  1876),  which  made  bills  of 
lading  negotiable  in  the  same  sense  as  bills  of  exchange 
and  promissory  notes,  and  declared  them  to  be  conclusive 
evidence  of  the  delivery  of  the  goods  to  the  carrier.  The 
statute  was  naturally  limited  to  bills  of  lading  executed 
in  Maryland  or  which  provided  for  the  delivery  of  goods 
here.  Later  in  Lazard  Freres  v.  Merchants*  &  Miners' 
Trans.  Co.,®  when  this  legislation  was  reviewed  by  the 

M4  Md.  11,  Feb.  1876.  '78  Md.  1  (1893). 
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court,  it  was  held  inapplicable  to  cotton  bills  of  ladii 
issned  at  Savannah,  Ga.,  for  the  transportation  of  goo( 
from  Savannah  to  Baltimore  by  one  carrier,  and  then( 
by  another  carrier  to  Bremen,  Germany,  because  the  con 
considered  that  the  statute  contemplated  only  an  ultima 
delivery  at  the  end  of  the  entire  transit,  and  not  a  me: 
delivery  in  Maryland  from  one  carrier  to  the  carrier  ne: 
succeeding.  The  particular  bills  in  question  were  treati 
by  the  court  as  not  providing  for  delivery  in  Maryland. 

In  the  case  of  Tiedeman  v.  Knox*  the  Court  of  Appea 
of  Maryland  first  gave  full  effect  to  the  provisions,  date 
mining  that  an  antecedent  indebtedness  would  sustain 
transfer  of  a  bill  of  lading  so  as  to  make  the  transferee 
bona  fide  holder  for  value.  It  seems  that  after  1876,  ai 
before  1902,  negotiability  could  be  curtailed  only  by  a  pla 
declaration  to  the  contrary  on  the  face  of  the  bill. 

The  act  of  the  latter  year  introduced  into  Marylai 
legislation  the  so-called  ''order**  bill  of  lading,  likewi 
fully  negotiable,  and  in  fundamental  aspects  quite  simil 
to  the  creature  of  the  uniform  law  of  1910. 

Bills  of  lading  are  now  divided  into  two  classes,  whii 
may  be  designated  respectively,  ''order  bills**  and  "straig 
bills.**  ,  The  former  are  negotiable  and  the  latter  no 
negotiable.  As  xmder  the  statute  of  1902,  negotiability 
indicated  by  the  phrase  "order  of**  before  the  name  of  tl 
consignee,  while  in  case  of  a  straight  bill  the  phrase 
omitted.  Later  in  the  new  act  a  visual  indication  of  no 
negotiability,  viz.:  the  words  "non-negotiable**  or  "n 
negotiable,**  is  provided  for,  and  a  diminution  of  absoln 
liability  is  effected  by  the  use  of  certain  definite  expre 
sions  on  the  face  of  the  bill,  such  as  "shipper's  load  ai 
count,**  or  other  words  of  like  import. 

An  order  bill  is  a  "negotiable  representative  of  tl 
goods,**  while  a  straight  bill  is  but  "evidence  of  the  co: 
tract  between  the  shipper  and  the  carrier.** 

•53  Md.  612    (1880). 
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he  features  of  the  act  of  principal  unportance  to  the 
cantile  community  are  the  rights  flowing  from  negotia- 
y,  and  these  are  very  explicitly  stated, 
any  of  these  rights  have  been  heretofore  declared  and 
led  by  the  Maryland  Court  of  Appeals,  and  it  is  grati- 
g  to  observe  the  general  coincidence  of  the  decisions 
living  the  construction  of  the  former  statute,  with  the 
IS  of  the  new  law.  But  the  latter  is  designed  to  mini- 
5  the  necessity  for  judicial  definition  of  rights,  and 
»eeds  with  the  particularity  which  characterizes  the 
>tiable  instruments  act. 

y  the  provisions  of  this  statute  if  a  bill  of  lading  has 
I  issued  by  a  carrier,  or  on  his  behalf  by  an  agent  or 
loyee  the  scope  of  whose  actual  or  apparent  authority 
iides  the  issuing  of  bills  of  lading,  the  carrier  is  liable 
le  consignee  in  a  non-negotiable  bill,  or  to  the  holder  of 
gotiable  bill  who  has  given  value  in  good  faith,  relying 
Q  the  description  therein  of  the  goods,  for  damages 
jed  by  the  non-receipt  by  the  carrier  of  all  or  part  of 
goods,  or  their  failure  to  correspond  with  the  descrip- 
thereof  in  the  bill  at  the  time  of  its  issue.  It  may  be 
broadly  that  the  law  '^places  an  order  bill  of  lading 
a  the  precise  basis  of  negotiability  of  a  promissory 
J,  check,  draft  or  bill  of  exchange**  or,  in  the  words  of 
ter  George  Smith,  of  Pennsylvania,  president  of  the 
'erence  of  commissioners,  in  addressing  the  American 
Association:  *'The  salient  feature  of  this  act  is  that 
akes  these  documents  of  title  fully  negotiable.*' 
he  law  introduces  certain  personal  warranties  similar 
bose  assumed  by  the  maker  or  endorser  of  promissory 
ss,  all  operating  as  further  assurances  of  title.  Thus 
irty  negotiating  the  bill  warrants  its  genuineness,  his 
it  to  transfer  it,  etc.  But  he  is  not  liable  as  a  guarantor 
performance  of  the  undertaking  of  the  carrier  or  a  pre- 
IS  endorser. 

he  provisions  which  vest  the  endorsee  for  value  without 
ce  with  unimpeachable  title,  are  but  restatements  of 

VOL.  XLV.  22 
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the  law  which  has  prevailed  in  this  state  since  the  passage 
of  the  act  of  1876.^<> 

He  acquires  whatever. title  the  consignor  and  consignee 
may  have  had,  or  had  the  power  to  convey. 

These  provisions  obliterate  the  distinction  between  the 
common  law  theory,  which  regarded  a  bill  of  lading  merely 
as  a  symbol  of  property,^^  and  the  modem  mercantile  the- 
ory that  the  bill  is  not  only  a  symbol  of  property,  but  is 
also  conclusive  evidence  of  its  ownership. 

A  banker  who  lends  money  upon  the  security  of  a  bill  of 
lading  should  obviously  be  assured  of  two  things:  First, 
that  the  goods  are  actually  in  possession  of  the  carrier,  and 
second,  that  they  are  the  property  of  the  borrower.  The 
new  law  is  designed  to  afford  this  assurance. 

Thus  a  negotiable  bill  bearing  the  endorsement  of  the 
party  specified  as  consignee,  now  passes  by  delivery,  and 
may  be  further  negotiated. 

A  non-negotiable  bill  cannot  be,  negotiated  at  all,  and 
the  endorsement  of  such  a  bill  gives  the  transferee  no  ad- 
ditional right. 

The  title  of  the  person  in  possession  of  a  negotiable  bill 
may  not  be  inquired  into. 

The  person  to  whom  the  bill  has  been  duly  transferred, 
acquires  title  to  the  goods;  although  in  the  case  of  a  non- 
negotiable  bill  it  is  necessary  for  him  to  notify  the  carrier, 
otherwise  the  property  may  be  the  subject  of  attachment  or 
execution. 

Another  feature  of  the  former  statute  (1902)  is  preserved 
in  the  provision  that  the  insertion  of  the  name  of  a  person 
to  be  notified  of  the  arrival  of  the  property,  shall  not  oper- 
ate as  a  limitation  upon  negotiability,  or  as  notice  to  the 
transferee  or  purchaser  of  any  rights  outstanding  in  such 
person.  But  in  the  Jacob  Dold  Packing  Co.  v.  Ober  & 
Sons  Co.,^2  i^had  been  held  that  the  words  '* Notify  G. 

"Farmers'  Packing  Co.  v.  Brown,         "  Wilkens  v.  Ry.  Co.,  44  Md.  11. 
87  Md.   1    (1898);    Seal  v.  Zell.  63  "71  Md.  155   (1889). 

Md.   356    (1885). 
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Ober  &  Sons  Co.'*  implied  knowledge  in  the  consignor  of 
some  interest  in  Ober. 

Acceptance  of  the  bill  without  objection  at  that  time, 
renders  the  consignor  amenable  to  all  of  its  lawful  terms 
and  conditions. 

Of  only  a  little  less  interest  are  the  provisions  defining 
the  obligations  of  the  carrier,  which  are  detailed  with  the 
same  nicety,  although  confined  to  their  bearing  upon  the 
bill  of  lading  as  a  document  of  title. 

In  the  case  of  a  negotiable  bill  properly  endorsed,  the 
carrier  is  bound  to  deliver  the  goods  to  the  holder;  and 
in  case  of  a  straight  bill,  to  the  named  consignee. 

This  obligation  arises  by  necessary  implication  independ- 
ently of  the  statute,  and  has  been  heretofore  universally 
recognized.^^ 

But  the  satisfaction  of  the  carrier's  lien  for  charges, 
the  surrender  of  the  bill  and  acknowledgement  of  the  de- 
livery of  the  receipt  for  the  property  thereby  presented, 
as  conditions  precedent  to  delivery  of  tKe  goods,  are  for  the 
first  time  made  the  s"ubject  of  specific  legislation,  although 
sanctioned  by  usage  in  the  past. 

The  carrier  is  declared  liable  to  a  purchaser  in  the  event 
of  delivery  of  the  property  without  cancellation  of  the  bills 
of  lading.  This  provision  is  quite  similar  to  Section  1-c  of 
the  act  of  1902,  which  was  passed  as  a  result  of  the  trans- 
actions leading  up  to  the  important  decisions  of  the  Mary- 
land Court  of  Appeals,  reported  in  102  Md.  573,  589  (1906). 
In  one  of  those  cases,  Chesa.  S.  S.  Co.  v.  Merchants'  Bank, 
the  carrier  who  delivered  property  to  the  endorsee  of  a  bill 
of  lading  without  having  exacted  its  surrender,  was  held 
liable  for  negligence  and  answerable  in  damages  to  the 
bank  which  took  it  in  further  negotiation,  the  bills  provid- 
ing that  they  must  be  surrendered  before  delivery  of  the 
goods.  The  ruling  depended  upon  the  general  law  of  torts. 
But  in  the  other  cases  where  the  party  who  got  the  goods 

"Lazard  v.  M.  &  M.  Trans.  Co.,  78  Md.  1   (1893). 
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without  surrendering  the  bill  of  lading,  fraudulently  altered 
It,  the  carrier  was  exonerated  from  liability  to  the  bank. 

The  provisions  of  the  bill  of  lading  act  and  the  stock  trans- 
fer act,  with  respect  to  the  vesting  of  title  by  negotiation, 
notwithstanding  fraud,  accident,  mistake,  duress  and  con- 
version, are  quite  similar  and  require  no  further  discussion. 

Goods  in  the  possession  of  a  carrier,  for  which  a  nego- 
tiable bill  is  outstanding,  are  no  longer  subject  to  attach- 
ment or  execution;  unless  the  bill  is  first  surrendered  to 
the  carrier,  or  its  negotiation  enjoined. 

Although  no  case  on  the  subject  is  recalled,  it  is  believed 
that  prior  to  the  passage  of  the  act,  the  Maryland  courts 
would,  in  view  of  the  broad  provisions  of  the  attachment 
law,  have  decided  in  favor  of  the  right  of  attachment,  al- 
though it  would  doubtless  have  been  defeated  upon  proof 
of  the  prior  negotiation  of  the  bill  to  a  bona  fide  transferee. 
The  new  law,  however,  pronounces  against  the  proceeding 
itself,  and  in  lieu  thereof  provides  a  form  of  equitable  pro- 
cess by  way  of  injunction,  apparently  permitting  a  creditor 
to  proceed  thereby  as  though  without  remedy  at  law. 

A  manifest  purpose  will  be  perceived  throughout  the 
entire  law  to  provide  immunity  for  the  holder  in  due  course 
of  a  bill  of  lading.  And  this  purpose  is  fortified  by  various 
provisions  whereby  punishment  is  provided  for  the  wrong- 
ful issuance  and  negotiation. 

It  is  provided  that  fraudulent  issuance  by  the  carrier, 
with  knowledge  that  the  goods  have  not  been  received, 
shall  be  a  crime  punishable  by  fine  and  imprisonment.  This 
section  is  quite  similar  to  Section  8  of  Article  14  of  our  code. 

Another  provision,  not  heretofore  in  legislative  contem- 
plation, renders  the  fraudulent  issuance  of  a  bill  contain- 
ing any  false  statement  punishable  as  a  criminal  act. 

The  provision  forbidding  under  penalty  the  issuance  of 
a  duplicate  bill  with  knowledge  that  the  first  is  outstanding 
and  uncancelled,  might  have  been  included  within  the  pur- 
view of  Section  10  of  Article  14  of  the  code,  although  the 
term  bills  of  lading  is  not  used,  and  the  only  illustrative 
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case  is  that  arising  in  course  of  a  prosecution  for  unlawful 
delivery  of  goods  described  in  a  supposed  receipt,  where 
they  were  stored  in  the  party's  own  warehouse,"  a  civil 
case  arising  on  distribution  of  funds  to  creditors  of  a  per- 
son who  issued  a  storage  receipt  for  his  own  goods. 

A  penalty  is  imposed  by  the  new  law  for  taking  and 
negotiating  a  bill  of  lading  for  goods  to  which  the  party 
has  no  title,  or  upon  which  there  is  a  mortgage.  And  one 
who  negotiates  or  transfers  such  a  document  knowing  that 
the  goods  are  not  in  the  possession  of  the  carrier,  but 
without  disclosing  that  fact,  is  likewise  guilty  of  a  criminal 
offense,  as  is  also  one  who  induces  an  officer  of  a  carrier 
to  believe  that  goods  have  been  received,  in  order  to  secure 
the  issuance  of  a  bill  of  lading  therefor. 

The  act  contains  other  provisions  of  importance  to  ef- 
fectuate its  general  intent,  which  might  profitably  be  con- 
sidered if  space  permitted. 

The  Warehouse  Eeceipts  Aoy. 
(First  Draft,  1905.) 

It  is  apparent  that  the  draftsmen  of  the  law  intended 
to  invest  warehouse  receipts  with  the  same  stability  as 
documents  of  title,  as  is  manifested  in  the  treatment  of 
stock  certificates  and  bills  of  lading.  The  fundamental 
resemblance  which  the  latter  bear  to  the  receipts  of  ware- 
housemen, explains  the  similarity  in  wording  of  the  provi- 
sions of  the  two  acts  affecting  them  as  purely  negotiable 
instruments.  The  corresponding  provisions  of  the  former 
law  (Article  14,  Sections  1  and  2),  applied  to  both  instru- 
ments. 

The  preceding  comment  upon  bills  of  lading  is  generally 
applicable  and  need  not  be  repeated  in  reference  to  the  nego- 
tiable character  of  warehouse  receipts. 

As  already  remarked,  the  bill  of  lading  act  avoids  follow- 
ing out  the  contingencies  which  impose  special  rights  or  ex- 

"  state    V.    Bryant,    63    Md.    71   (1884),  or  Washington  Bank  v.  Mot- 
ter,  97  Md.  545   (1903). 
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ceptional  liabilities  upon  shipper  and  carrier,  except  in  so 
far  as  those  contingencies  are  directly  associated  with  the 
conception  of  the  instrument  as  a  document  of  title.  This 
course  was  pursued  in  order  to  avoid  a  general  invasion  of 
the  broad  field  of  the  law  of  carriers  which  controls  their 
relations  with  the  shipper. 

The  same  condition  in  a  sense  exists  with  respect  to  the 
law  of  warehouse  receipts  as  related  to  the  general  law  of 
bailments;  but  the  committee  on  commercial  law  in  prepar- 
ing the  warehouse  receipts  act  deemed  it  desirable  to  dis- 
pose by  provisions  having  no  parallels  in  the  bills  of  lading 
act,  of  several  contingencies  arising  out  of  the  special  rela- 
tion of  bailor  and  warehouseman.  The  present  discussion 
of  warehouse  receipts  will  be  confined  to  these  provisions. 

The  degree  of  care  now  exacted  by  wareliousemen,  in  the 
absence  of  special  contract,  involves  no  departure  from  the 
rule  at  common  law,  and  the  accepted  doctrine  in  this  state. 
It  is  still  that  degree  which  a  reasonably  careful  owner  of 
goods  would  exercise  under  like  circumstances.^^ 

With  the  exception  of  fungible  goods  or  those  of  such 
character  that  every  unit  is  similar  to  every  other  unit  (for 
example,  grain),  the  warehouseman  is  required  to  segre- 
gate the  property  of  his  several  bailors.  He  is  permitted 
under  certain  circumstances  to  commingle  fungible  goods; 
but  the  measure  of  his  responsibility  is  the  same  as  though 
they  had  been  separated. 

He  is  unqualifiedly  liable  for  the  non-existence  or  misde- 
scription of  the  goods  mentioned  in  his  receipt.  This  is 
consistent  with  the  intent  of  the  act  to  render  the  receipt 
conclusive  evidence  of  ownership.  But  if  the  packages  are 
labelled  or  marked  when  they  come  into  his  custody,  he  may 
avoid  liability  for  misdescription  by  reproducing  the  mark- 
ings in  his  own  receipt. 

He  is  protected  from  the  risks  attendant  upon  the  stor- 
age of  perishable  or  dangerous  property,  by  a  provision 

»M.  ft  M.  Trans.  Co.  v.  Story,  50  Md.  4   (1878). 
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thorizing  its  sale  after  reasonable  notice  to  the  owner 
pay  his  charges  and  remove  the  goods. 
Neither  of  these  three  contingencies  has  heretofore  been 
ide  the  subject  of  statutory  enactment  in  Maryland,  nor 
s  any  reported  case  been  found  dealing  with  them  spe- 
ically.  The  first  and  second  are  restatements  of  the  law 
evailing  generally,^®  while  the  third  substantially  follows 
i  phraseology  of  the  Massachusetts  statute. 
En  a  single  sentence,  the  warehouse  act  disposes  of  a 
able  inquiry  which  has  many  times  engaged  the  attention 
the  courts,  viz.:  who  is  a  ** warehouseman!"  and  by 
Lom  may  ** warehouse  receipts"  be  issued?  It  provides 
it  warehousemen  are  persons  **  engaged  in  the  business 
storing  goods,"  and  that  they  alone  may  issue  receipts. 
[t  is  believed  that  these  provisions  are  but  embodiments 
the  best  judicial  expressions  on  the  subject.  Certainly 
?y  preserve  the  sense  of  the  decision  of  the  Maryland 
urt  of  Appeals  in  the  case  of  State  v.  Bryant,  as  they 
*ow  an  interesting  light  upon  a  case  recently  argued  in 
i  Criminal  Court  of  Baltimore,  State  v.  Gambrill,  wherein 
J  state  sought  the  conviction  of  a  distiller  for  an  alleged 
)lation  of  the  former  warehouse  act;  namely,  duplication 
a  receipt  issued  for  whisky  in  his  own  warehouse.  The 
le  just  stated,  as  laid  down  in  many  decisions,  was  in- 
ked by  the  traverser  to  show  that  a  warehouse  receipt 
contemplated  by  the  former  statute  could  not  be  issued 
a  distiller,  because  his  business  was  not  that  of  storing 
operty;  but  no  ruling  was  obtained  on  this  point,  and  the 
3e  turned  upon  the  repeal  vel  non  of  the  former  provi- 
m  of  the  criminal  code  by  supposedly  inconsistent  pro- 
>ions  of  the  new  act.  The  prior  rule  in  Maryland  was 
idently  that  now  laid  down,  although  a  certain  federal 
art  reached  a  different  conclusion  in  a  civil  case  involving 
mewhat  the  same  elements,"  which  has  since  been  re- 
rsed  on  appeal.^® 


A.   A  E.   Enc,  Vol.   30,   pp.    44 
157. 
In  re  MiUer,  176  Fed.  606. 


"  Taney,  Trustee,  v.  Penn  National 
Bank,  U.  S.  C.  C.  A.,  3d  Circuit, 
March  Term,  1910,  No.  36. 
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Considerable  care  is  evidenced  in  prescribing  the  essen- 
tial terms  of  warehouse  receipts.  Only  two  of  these  pro- 
visions, however,  present  novel  features,  namely: 

a.  A  warehouseman,  if  owner  of  the  goods  for  which  he 
gives  a  receipt,  must  state  that  fact. 

b.  He  must  also,  in  order  to  reserve  a  lien,  state  in  the 
receipt  that  advances  have  been  made  and  liabilities  incur- 
red if  such  is  the  case,  although  he  need  not  set  forth  the 
precise  amounts. 

His  lien  may  be  lost  either  by  a  surrender  of  the  goods 
without  exacting  payment  of  his  charges,  or  by  dishonoring 
his  obligation  to  deliver  in  response  to  a  lawful  demand. 

The  two  statements  at  first  glance  appear  in  conflict; 
but  are  doubtless  intended  to  safeguard  bailors  from  the 
assertion  of  arbitrary  demands  by  warehousemen. 

Both  the  carrier  and  warehouseman  have  the  right,  in  all 
cases  in  which  adverse  claims  are  exhibited  to  the  goods  in 
their  possession,  to  require  the  claimants  to  interplead. 
Probably  they  might  formerly  have  done  so  under  our  gen- 
eral equity  practice,^®  but  it  is  quite  satisfactory  that  the 
right  is  now  definitely  conferred. 

When  a  warehouseman's  receipt  is  lost,  his  recourse  is 
to  ascertain  by  an  equity  proceeding  the  rights  of  the  par- 
ties ;  for  the  issuance  of  a  duplicate  is  forbidden  under  pen- 
alty. And  even  though  the  delivery  be  made  in  conformity 
with  the  court's  order,  the  warehouseman  appears, to  be 
still  liable  in  the  event  that  the  original  receipt  is  found, 
and  his  only  safeguard  lies  in  the  exaction  of  a  bond  secur- 
ing him  against  such  contingent  liability. 

The  alteration  of  a  receipt,  if  immaterial  or  authorized 
by  the  warehouseman,  or  made  without  fraudulent  intent, 
does  not  excuse  him  from  liability ;  and  in  such  cases  he  is 
accountable  according  to  the  terms  of  the  receipt  as  origi- 
nally made. 

Neither  is  he  absolved  in  the  case  of  a  material  or  fraudu- 

*•  Owlngs  V.  Rhodes,  65  Md.  408. 
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lent  alteration  from  liability  according  to  the  original  terms 
of  the  receipt.  And  the  rights  of  the  purchaser  are  corre- 
spondingly limited,  and  are  those  existing  according  to  the 
form  of  receipt  at  the  time  he  acquired  it. 

This  is  a  distinct  departure  from  the  ruling  of  the  Mary- 
land Court  of  Appeals  in  the  case  of  Merchants'  Bank  v. 
Chesapeake  Steamboat  Co.,^^  wherein  it  was  held  that  the 
alteration  of  a  bill  of  lading  would  render  it  void,  even  in 
the  hands  of  a  bona  fide  holder.  It  should  be  remarked, 
however,  that  the  bill  before  the  court  in  that  case  con- 
tained a  provision  to  that  effect,  although  the  reasoning 
of  the  opinion  tends  strongly  to  uphold  the  court's  conclu- 
sion quite  independent  of  such  provision. 

The  Sale  of  (Joods  Act. 
(First  Draft,  1903.) 

Long  familiarity  with  the  doctrines  of  the  common  law 
as  interpreted  by  the  Maryland  courts,  may  have  inspired 
doubt  as  to  the  adequacy  of  any  collection  of  statutory 
rules  governing  sales  of  personal  property. 

To  those,  however,  who  are  familiar  with  the  English  sale 
of  goods  act,  56-7  Vict.,  Ch.  71,  it  will  have  become  ap- 
parent that  such  a  codification  has  been  in  fact  very  suc- 
cessfully accomplished. 

Many  of  the  provisions  of  the  law  which  is  the  topic  of 
the  present  discussion  have  been  borrowed  from  the  Eng- 
lish act ;  but  its  draftsmen  have  not  been  unmindful  of  dis- 
tinctions proper  to  be  drawn,  nor  the  possibility  of  improve- 
ment, and  a  comparison  of  our  uniform  sales  act  with  the 
English  law,  while  disclosing  many  points  of  similarity,  will 
also  reveal  important  differences.  Greater  familiarity  with 
the  new  law  is  convincing  that  its  codifiers  have  as  far  as 
possible  preserved  settled  principles,  and  followed  estab- 
lished precedent. 

The  fundamental  distinction  between  a  present  sale  and 

"102  Md.  573   (1906). 


Digitized  by 


Google 


346  45  AMERICAN  LAW  BEVIBW. 

a  contract  to  sell  in  the  future  is  specially  recognized.  The 
former  is  defined  as  an  agreement  which  transfers  the  prop- 
erty, and  the  latter  as  a  contract  whereby  the  seller  agrees 
to  make  the  transfer.  The  phrase  ^^-contract  of  sale^^is  dis- 
carded. 

Infants  and  persons  laboring  under  mental  incapacity 
are  required  to  pay  a  reasonable  price  for  necessaries.  This 
provision  may  be  fairly  distinguished  from  the  rule  hitherto 
prevailing  in  Maryland.  In  the  case  of  Monumental  Build- 
ing Assn.  V.  Herman,^^  an  infant  was  declared  absolutely 
bound  by  his  contract  for  necessaries.  The  new  law  seems 
to  modify  this  liability  to  the  extent  of  exacting  payment 
of  a  reasonable  price  for  the  subject-matter  of  the  contract, 
rather  than  the  contract  pri<»e. 

There  is  no  attempted  consideration  or  classification  of 
the  rules  regulating  the  capacity  of  an  infant  or  incompe- 
tent, to  contract  generally  or  to  transfer  propei:ty;  but  all 
such  questions  are  left  to  the  general  law. 

**The  limit  of  value  in  cases  falling  within  the  seventeenth 
section  of  the  Statute  of  Frauds  was  raised  by  the  commis- 
sioners to  $500 ;  the  exceptions,  viz. :  acceptance  and  the  giv- 
ing something,  either  as  earnest  or  in  part  payment,  stand- 
ing as  before.'^  But  the  general  assembly  of  Maryland  re- 
duced the  amount  to  $50.  Ohio  has  raised  it  to  $2,500,  and 
Connecticut  has  made  it  $100. 

The  seventeenth  section,  thus  substantially  re-enacted,  ap- 
plies as  well  to  contracts  for  future  as  to  those  for  imme- 
diate delivery;  and  whether  the  goods  sold  are  already 
made  or  still  incomplete.  These  provisions  do  not  work  a 
material  change  in  Maryland  law.^^ 

A  contract  for  the  sale  of  specific  goods  will  be  avoided, 

^ZZ  Md.  128   (1870).  ing  grain  was  not  within  the  stat- 

'^  Except  perhaps  in  the  doctrine  ute.    By  the  provisions  of  the  new 

of    Rentch    v.    Long,    27    Md.    188  act  goods  to  be  specially  manufac- 

(1867),   and   allied   cases,  Leonard  tured  only  are  exempted  from  its 

V.  Medford,  85  Md.  666  (1897)  and  tenns.    Uncut  grain  or  trees  could 

Bagby  v.  Walker,  78  Md.  239  (1893).  hardly  be  included  In  that  category. 

In  the  first  of  these  It  was  held  and    the    cases    in    question    may 

that  a  contract  for  the  sale  of  stand-  therefore  be  superseded. 
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if,  before  the  risk  passes  to  the  buyer  the  goods  wholly  per- 
ish without  fault  of  either  party.  But  an  option  is  re- 
served, whereby  in  the  event  of  partial  destruction  only, 
without  material  deterioration  of  the  whole,  the  buyer  may 
treat  the  contract  either  as  void,  or  as  binding  upon  the 
seller  as  to  the  undamaged  property.  In  the  latter  case 
he  must  pay  the  contract  price. 

Although  it  was  the  purpose  of  the  committee  to  express, 
by  this  provision,  existing  law,  it  may  involve  divergence 
from  the  doctrine  of  previous  Maryland  cases.  In  general 
terms  the  rule  here  has  been  that  if  the  contract  was  pos- 
sible in  itself  when  made,  the  fact  that  it  subsequently  be- 
came impossible  from  causes  beyond  control,  will  not  ex- 
cuse non-performance.^^ 

While  these  cases  are  not  in  opposition  to  the  exceptions 
generally  recognized,  that  performance  is  excluded  when 
some  specific  instrumentality  essential  thereto  is  de- 
stroyed,^*  it  may  still  be  wise  to  insert  in  contracts  for 
future  performance,  a  clause  protecting  the  promissor 
against  causes  of  breach  beyond  his  control. 

Fixing  the  price  is  subject  to  the  familiar  rules.  It  may 
be  determined  either  by  the  contract,  in  such  manner  as 
the  parties  designate,  or  by  their  course  of  dealing.  When 
no  standard  is  fixed,  a  reasonable  price  is  payable.  It  is  to 
be  noticed,  however,  that  in  cases  in  which  real  estate  forms 
a  part  of  the  consideration,  the  act  will  not  apply. 

Non-performance  of  a  condition  leaves  the  other  party 
free  to  treat  the  contract  as  avoided;  to  waive  the  breach, 
or,  in  certain  events,  to  regard  it  as  a  breach  of  warranty. 
These  rules  are  well  understood  and  may  be  passed  over. 

An  express  warranty  is  defined  as  an  affirmation  of  fact, 
or  a  promise  by  the.  seller,  whereby  the  buyer  is  induced 
to  purchase  the  goods,  and  does  so  purchase  relying  upon 

»  Southern  Building  Association  v.  v.  Atwood,  13  Md.  20  (1859) ;  WllsWe 

Price,  86  Md.  163   (1897);   Brantly  v.  Steiner  Mantel  Co.,  103  Md.  235 

on  Contracts,   page   261;    Kribs  v.  (1906). 
Jones,  44  Md.  396   (1876);  Benson         ^Mechem  on  Sales,  Sec.  1101. 
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the  seller  ^s  statements.  The  Maryland  Court  of  Appeals 
has  frequently  considered  the  subject.^^ 

An  implied  warranty  of  the  seller  *s  title  is  now  specifi- 
cally declared;  and  although  its  existence  in  Maryland  seems 
never  to  have  been  doubted,  there  has  been  considerable 
conflict  of  opinion  elsewhere,  particularly  as  to  goods  not  in 
the  seller^s  possession.  But  of  late  the  old  rule  that  the 
buyer  must  beware  has  been  generally  mitigated.  The  cases 
are  in  harmony  with  the  new  law,  in  the  doctrine  that  a  sale 
of  personal  property  carries  an  implied  warranty  of  the 
seller  *s  title,^®  except  in  instances  of  sales  by  auctioneers, 
sheriffs,  etc.,  and  in  other  cases  where  the  title  of  third 
parties  is  obviously  involved. 

There  are  a  number  of  provisions  relating  to  implied  war- 
ranties of  quality,  and  they  also  generally  conform  to  Mary- 
land doctrine.  Thus  a  sale  by  description  involves  a  war- 
ranty that  the  goods  shall  correspond  therewith.^^ 

In  the  event  of  sale  by  sample  a  guaranty  is  implied  that 
the  bulk  shall  correspond.  This  rule  was  recognize'd  in 
Gunther  v.  Atwell.^®  Also  the  buyer  shall  be  afforded  a 
reasonable  opporunity  of  comparison,^®  and  in  the  event 
that  the  seller  is  a  dealer,  he  warrants  the  goods  sold  to  be 
free  from  defects  not  apparent  upon  examination  of  the 
sample,  or  which  would  render  the  property  unmerchant- 
able. 

The  new  law  also  recognizes  no  implied  warranty  arising 
as  to  the  quality  or  fitness  of  the  article  for  the  purposes 
intended  by  the  buyer,  unless  they  are  made  known  to  the 
seller,  and  the  buyer  relies  upon  his  skill  in  their  adapta- 
tion.»^ 

The  question  as  to  the  time  when  property  in  the  goods 

"Osgood  V.  Lewis,  2  H.  &  G.  495  (1882);   Columbian  Iron  Works  v. 

(1829);   Crensnaw  v.  Slye,  52  Md.  Douglas,  84  Md.  44   (1896). 

140  (1879);  Potomac  Co.  v.  Harlan  «19  Md.  157  (1862). 

Co.,  66  Md.  42  (1886).  '•Columbian  Iron  Works  v.  Doug- 

«•  Rockwell  V.  Young,  60  Md.  563  las,  84  Md.  44. 

(1883);  Seemueller  V.  Fuchs,  64  Md.  "Queen  City  Glass  Co.  v.  Pitts- 

217  (1885).  burg    Clay    Pot    Co.,    97    Md.    429 

"Rasin    v.    Conley,    58    Md.    59  (1903). 
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ses  between  the  parties  is  still  largely  a  question  of  in- 
jj  and  the  rules  prescribed  by  the  new  law  for  aseer- 
ment  of  the  intent  are  of  interest. 
a  an  unconditional  contract  for  the  sale  of  specific  goods 
iy  for  delivery,  the  property  passes  when  the  contract 
Qade,  notwithstanding  postponement  of  both  payment 

delivery,^^  although  the  seller ^s  lien  for  the  purchase 
;e  is  in  certain  instances  reserved. 
.  delivery  ''on  sale  or  return'^  now  vests  the  title,  but 
fers  an  option  upon  the  buyer  to  revest  it  in  the  seller 
returning  the  goods  within  the  time  agreed  upon  or 
lin  a  reasonable  time.  In  Spickler  v.  Marsh,**  the 
er  failed  to  return  the  article,  it  was  held  that  the  seller 
Id  treat  the  sale  as  absolute.  And  a  sale  *'on  triaP*  is 
summated  and  property  passes  when  the  buyer  signifies 
approval  by  words  or  acts,  or  retains  the  goods  without 
fying  the  seller  of  their  rejection  within  a  reasonable 
3.  This  is  in  consonance  with  Dalamater  v.  Chappell.** 
Then  the  contract  contemplates  a  sale  by  description 
ely  of  unascertained  or  future  goods,  property  passes 
n  goods  of  that  description  in  a  deliverable  state  are 
iconditionally  appropriated^^  to  the  buyer  with  his  as- 
J*  This  regulation  doubtless  has  principal  reference 
he  matter  of  shipment;  and  it  is  followed  by  the  provi- 
i  that  when  the  property  is  delivered  either  to  the  buyer 
o  a  carrier  or  bailee  for  delivery,  it  is  presumed  to  have 
a  unconditionally  appropriated  even  though  the  buyer 
0  pay  the  price  before  actual  delivery,  or  the  goods  are 
•ked  C,  0.  D.,  or  words  to  that  effect.*^ 
.  reservation  of  the  right  of  property  after  shipment 
iflFected  by  so  wording  the  bill  of  lading  that  it  may 

to  the  seller  or  his  agent,  or  by  retention  of  the  bill. 


ruis  is  in  general  the  doctrine 
'oley  &  Wood  side  v.  Mason,  6 
37  (1854);  Cheney  v.  Trans- 
ition Co..  59  Md.  557  (1883); 
Farmers  Phosphate  Co.  v.  GUI, 
Id.  537   (1888). 


"36  Md.  223  (1872). 

"48  Md.  244   (1878). 

»*See  Hopkins  v.  Cowen,  90  Md. 
162  (1899). 

"Farmers  Phosphate  Co.  v.  Gill, 
69  Md.  545   (1888). 
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The  form  of  the  bill  otherwise  will  not  operate  as  a  reser- 
vation of  property  except  for  the  purpose  of  securing  per- 
formance of  the  buyer  ^s  obligations.  The  exception  seems 
to  correspond  with  the  seller's  lien  as  recognized  in  Cheney 
V.  Eastern  Trans.  Co.^® 

Where  goods  are  shipped  by  bill  of  lading,  with  bill  of 
exchange  or  acceptance  attached,  the  buyer  must  honor 
the  latter  or  return  the  bill  of  lading,  for  he  gains  nothing 
by  its  possession  unless  title  to  the  goods  has  passed  to  a 
bona  fide  holder  of  the  bill  of  lading  in  pursuance  of  regu- 
lar endorsement.  The  exception  is  in  recognition  of  the 
effect  of  negotiation  of  a  bill  as  defined  by  the  bills  of  lading 
act. 

The  provisions  relating  to  reservation  of  property  in 
the  goods  are  thrown  into  relief  by  the  subsequent  sections 
which  treat  of  the  risk  of  loss  pending  the  transfer  of  actual 
possession.  These  provide  that  if  the  property  in  the 
goods  has  been  retained  by  the  seller  merely  to  secure  per- 
formance of  the  buyer's  obligation,  the  goods  are  at  the 
buyer's  risk  from  the  time  of  delivery,  either  to  the  buyer 
himself  or  to  a  bailee  for  his  account.  This  sliould  be  of 
considerable  interest  from  the  underwriting  standpoint. 

Several  sections  of  the  act  are  devoted  to  the  question  of 
formal  transfer  of  title;  and  these  are  so  worded  as  to 
blend  harmoniously  with  the  provisions  of  the  warehouse 
act  and  the  bills  of  lading  act.  They  require  no  separate 
discussion. 

We  now  refer  briefly  to  the  provisions  of  the  law  defining 
the  rights  and  remedies  of  the  seller;  his  lien  for  the  pur- 
chase price,  and  remedies  of  stoppage  in  transitu  and  re- 
sale. 

The  explicit  definition  of  the  term  ** unpaid  seller"  is  of 
interest,  particularly  its  sub-division  relating  to  the  effect 
of  payment  by  an  obligation  subsequently  dishonored.  It 
provides  that  the  seller  is  still  unpaid,  notwithstanding  he 

••59  Md.  557   (1883). 


Digitized  by 


Google 


FOUB   UNIFOKM   COMMEBCIAL.  ACTS.  351 

has  received  a  negotiatble  instniment  as  '*  conditional  pay- 
ment, ^^  if  the  condition  has  been  broken  either  by  dishonor 
of  the  instrument,  insolvency  of  the  buyer,  or  otherwise. 

The  provision  is  intended  to  cover  the  familiar  contin- 
gency where  the  seller  accepts  the  obligation  of  the  buyer 
without  specific  agreement  as  to  discharge  of  the  initial 
debt.  It  preserves  the  distinction,  well  recognized  in  this 
state,  that  the  giving  of  a  promissory  note  will  not  oper- 
ate as  payment,  unless  agreement  exists  to  that  effect,  but 
will  operate  merely  to  suspend  the  right  of  action  until  its 
maturity.  A  leading  case  is  Glenn  v.  Smith,^^  affirmed  in 
numerous  subsequent  decisions. 

The  right  of  stoppage  in  transitu  is  given  a  prominent 
place,  and  its  extent  and  limitations  are  clearly  defined. 
In  White  v.  Solomonsky^®  this  right  was  said  to  be  but  a 
method  of  enforcing  the  seller  ^s  lien  for  the  purchase  price, 
recognizable  only  in  the  event  of  supervening  insolvency 
of  the  buyer .^^  And  so  read  the  provisions  of  the  act.  The 
seller  may  resume  possession  of  the  goods  irrespective  of 
the  time  of  insolvency  or  the  time  of  its  discovery  by  him, 
provided  the  goods  are  still  in  transit,  viz. :  from  the  moment 
of  delivery  by  the  seller  to  a  carrier  or  other  bailee  until 
actual  delivery  to  the  buyer.  And  the  right  is  not  destroyed 
by  prior  rejection  of  the  goods  on  the  part  of  the  buyer,  or 
seller,  or  both,  provided  they  remain  in  possession  of  the 
carrier. 

The  remedy  may  be  exercised  as  to  a  portion  of  the  goods, 
unless  agreement  exists  whereby  partial  delivery  can  be 
regarded  as  a  full  relinquishment  of  property  by  the  seller. 

The  few  Maryland  cases  on  the  subject  have  not  defined 
the  right  as  specifically  as  the  new  law,  but  each  of  its  pro- 
visions appears  well  supported  by  authority.*^ 

While  the  seller  may  generally  exercise  his  right  to  stop 
the  goods  either  by  obtaining  possession  of  them  or  notify- 

"2  0.  &  J.,  493  (1830).  » O'Brien   v.   Norrls.   16   Md.   122 

'*30  Md.  585   (1869).  (1860);  Mechem  on  Sales,  Sec.  1539. 

^  Mechem    on    Sales,    Sec.    1525,  et  aeq. 
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ing  the  carrier,  a  consistent  exception  exists  when  a  neg( 
tiable  document  of  title  is  outstanding.  That  is  to  say,  th 
carrier  is  not  obliged  to  heed  the  notice  unless  the  bill  c 
lading  is  first  surrendered  for  cancellation.  In  this  wa 
the  law  disposes  of  what  would  otherwise  be  irreconcilabl 
conflict  between  the  seller  and  a  party  to  whom  the  bill  c 
lading  has  been  negotiated. 

The  seller  may  re-sell  without  incurring  liability  to  th 
buyer,  if  the  goods  are  perishable;  if  the  right  has  bee 
reserved  in  case  of  default ;  or  if  payment  has  been  delaye 
an  unreasonable  time  (provided  he  retains  his  lien  or  ha 
stopped  the  goods  in  transit).  And  he  may  also  procee 
for  the  recovery  of  damages  from  the  buyer  for  loss  oc« 
sioned  by  the  latter 's  original  breach  of  the  selling  contrac 

Some  of  the  interesting  questions  incident  to  the  rigl 
of  re-sale  have  been  discussed  by  the  Maryland  Court  c 
Appeals  in  the  recent  case  of  Regester  v.  Regester.*^ 

The  validity  of  the  re-sale  will  not  be  affected  by  failui 
to  notify  the  buyer  thereof,  except  in  the  re-sale  of  perisl 
able  goods.  However,  the  omission  of  such  notice  may  l 
relevant  in  a  subsequent  issue  as  to  the  buyer  ^s  initial  di 
fault. 

The  last  provision  attempts  the  settlement  of  a  much  dii 
cussed  and  disputed  question.  It  is  doubtless  more  fair  t 
require  the  notice  in  all  cases;  but  the  purchaser  at  th 
re-sale  must  have  full  protection,  and  it  would  be  manifestl 
unjust  to  the  buyer  to  shut  out  all  inquiry  as  to  reasonable 
ness  of  the  sale.  The  new  rule  seems  to  effect  a  sensibl 
compromise,  by  validating  the  sale,  but  leaving  the  rigl 
of  subsequent  inquiry  available  to  the  buyer  in  a  persons 
action  against  the  seller. 

The  seller ^s  right  to  rescind  the  contract  upon  default! 
payment  of  the  purchase  price  was  recently  considered  i 
the  case  of  Baltimore  City  v.  Schaub  Bros.,  96  Md.  53 
(1903).    In  that  case,  however,  the  breach  proceeded  froi 

«104  Md.  1    (1906). 
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lilure  on  the  part  of  the  buyer  to  make  a  partial  payment 
hich  had  been  expressly  stipulated  for. 

The  new  law  provides  that  the  unpaid  seller  (retaining 
is  lien  or  having  stopped  the  goods),  may  rescind  the  con- 
act  and  resume  property,  irrespective  of  any  express  stip- 
iation,  if  the  payment  of  the  purchase  price  is  in  default 
>r  an  unreasonable  time.  But  in  every  such  case  he  must 
^tify  the  buyer  of  his  intention  to  rescind. 

It  is  specifically  enacted  that  the  seller  *s  lien  and  his 
ght  to  stop  the  goods,  will  not  be  affected  by  any  dispo- 
tion  of  them  which  the  buyer  may  have  made  without  his 
ssent.  In  such  cases  the  doctrine  of  caveai  emptor  is  given 
s  full  effect.  This  is  true,  however,  only  in  cases  in  which 
3  negotiable  instrument  of  title  has  been  issued,  otherwise 
le  title  of  the  holder  of  the  instrument  would  manifestly 
[)t  have  the  unimpeachable  character  contemplated  by  the 
iw  relating  to  it. 

In  the  event  of  the  buyer's  failure  to  accept  and  pay  for 
le  goods,  the  seller's  general  right  of  action  is  available 
5  heretofore,  and  the  measure  of  damages,  viz. :  the  differ- 
ice  between  the  contract  price  and  the  market  price  of  the 
oods  at  the  time  when  they  should  have  been  accepted  is 
nohanged.^2 

The  section  defining  the  measure  of  damages  does  not 
pecifically  mention  the  contingency  that  a  market  may  not 
e  available.  The  act  provides  at  another  place  that  if  the 
oods  cannot  be  resold  at  a  reasonable  price,  the  seller 
after  an  offer  of  delivery  and  its  declination),  may  upon 
otice  to  the  buyer,  hold  the  goods  as  bailee.  This  provi- 
ion  apparently  contemplates  the  possible  want  of  a  ready 
larket,  as  well  as  a  species  of  constructive  delivery;  en- 
bling  the  seller  after  compliance  with  its  terms,  to  main- 
ain  his  action  for  the  price.  No  similar  procedure  existed 
nder  the  former  law. 

«  Equitable  Gaa  Light  Co.  v.  Baltimore  Coal  Tar  Co.,  65  Md.  73-86  (1886). 

VOL.  XLnr.  23 
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In  the  case  last  referred  to,  Equitable  Co.  vs.  Baltimore 
Coal  Tar  Co.,  no  market  was  available,  and  the  court  there- 
fore permitted  the  seller  to  recover  the  contract  price,  less 
the  cost  of  the  raw  product  and  the  expenses  incurred  in 
its  manufacture.  This  nearly  corresponds  wifh  the  new 
rule  with  respect  to  the  measure  of  damages  in  contracts 
for  the  sale  of  goods  the  manufacture  of  which  is  incom- 
plete. The  seller  of  such  goods  is  enabled  to  recover  reim- 
bursement for  expenses  necessarily  incurred  by  him  in  pre- 
paring the  subject  matter  of  the  contract  for  fulfillment  of 
its  terms ;  but  a  countermand  or  repudiation  from  the  buyer 
limits  his  recovery  in  this  behalf,  to  the  amount  already  ex- 
pended at  the  time  of  the  notice.  The  provision  apparently 
contemplate  unfinished  (and  therefore  unsalable)  goods, 
and  the  seller  is  accordingly  permitted  to  recover  the  profit 
which  he  would  have  made  if  the  contract  had  been  fully 
performed. 

We  pass  now  to  consideration  of  the  important  subject 
of  breach  of  warranty  of  quality ;  and  though  the  provisions 
are  expressed  with  great  precision,  the  law  heretofore  recog- 
nized in  Maryland  seems  to  have  undergone  no  material 
change  except  in  one  particular. 

The  right  is  now  accorded  the  buyer  to  rescind  the  con- 
tract absolutely  even  after  delivery  in  the  event  of  breach 
of  warranty.  This  right  was  expressly  denied  in  the  case 
of  Horn  v.  Buck.^^ 

It  cannot,  of  course,  be  availed  of  in  the  event  the  buyer 
knew  of  the  breach  of  warranty  when  he  accepted  the  goods. 
In  rescinding  the  sale,  the  buyer  is  required  to  notify  the 
seller  of  his  election  to  rescind  with  in  a  reasonable  time, 
-and  to  return  the  goods  undeteriorated,  unless  the  'deterio- 
ration  is  caused  by  the  breach  of  warranty.  And  his  action 
operates  in  discharge  of  his  contract  obligation. 

The  buyer  *s  customary  options  to  accept  the  goods  and 
set  up  a  breach  of  warranty  by  way  of  recoupment,  main- 

"48  Md.  370   (1878). 
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tain  an  action  for  damages,  or  refnse  to  accept  the  goods, 
if  there  has  been  no  delivery,  and  maintain  an  action  for 
breach  of  the  warranty,  exist  as  heretofore.** 

A  provision  operating  in  favor  of  the  buyer,  and  quite 
similar  to  that  already  referred  to  for  the  benefits  of  the 
seller,  permits  the  former  (after  an  offer  to  return  the  goods 
in  pursuance  of  his  right  to  rescind),  to  hold  the  property 
as  bailee  for  the  seller,  with  a  lien  for  the  return  of  the 
purchase  price  in  whole  or  in  part. 

The  writer  has  now  referred,  in  a  cursory  way,  to  the 
leading  provisions  of  the  four  uniform  commercial  acts. 
The  codification  has  been  opposed  upon  the  ground  that  it 
tends  to  limit  the  expansion  of  the  law;  but  at  the  close  of 
each  of  the  acts  appears  a  provision  to  the  effect  that  in 
cases  not  falling  within  its  express  provisions,  the  rules  of 
law  generally,  and  the  custom  of  merchants  shall  apply  as 
heretofore. 

In  each  act  also  appears  a  series  of  definitions  of  the 
various  terms  employed  for  the  purpose  of  narrowing  their 
meaning  to  the  contemplated  shade. 

It  is  to  be  earnestly  hoped  that  the  effect  of  this  legis- 
lation will  be  that  contemplated  by  its  leading  rule  of  inter- 
pretation, which  is  to  effectuate  a  purpose  to  make  uniform 
the  laws  of  the  states  which  enact  it. 
baltimobe,  md.  George  Whitelock. 

^Warren    Glass   Works    v.    Keystone  Coal  C<Jf,  65  Md.  547  (1886). 
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DELAYS      AND      REVERSALS      ON      TECHNICAL 
GROUNDS  IN  CIVIL  AND  CRIMINAL  TRIALS. 

The  commonly  accepted  theory  of  writers  and  speakers 
on  public  affairs  is  that  when  evils  become  very  great  they 
provoke  such  a  revulsion  among  the  people  that  a  reform 
is  inevitably  produced,  but  Herbert  Spencer  said  that  when 
evils  become  deep  or  widespread  and  are  generally  recog- 
nized, they  become  incurable.  The  most  popular  and  most 
universally  accepted  theory  in  this  country,  especially 
among  persons  of  an  optimistic  temperament,  is  that  we 
are  always  becoming  better — that  we  are  always  rising  to  a 
higher  plane  and  always  making  progress ;  but  Walter  Bag- 
hot  clearly  proved  that  the  progressive  status  is  the  un- 
usual status;  that  the  stationary  condition  is  the  normal 
condition  of  nations.    A  German  poet  said : 

"Die  Welt,  die  blelbt  wie  Immer 
Nur  die  Menschen  werden  schllmmer." 

However  we  may  regard  these  conflicting  theories,  it  is 
clear  beyond  doubt  that  no  country  can  make  any  great 
advance,  and  no  deep-rooted  evil  can  be  remedied,  without 
the  creation  of  a  clear,  vigorous  and  firm  public  opinion 
in  favor  of  reform. 

We  have  made  wonderful  improvements  in  discoveries 
and  inventions  to  save  time,  labor,  cost  and  waste  and  to 
lessen  distances;  but  in  the  courts  we  still  move  as  slowly 
as  the  travelers  that  in  olden  times  creeped  along  in  ox- 
carts and  canal-boats.  We  have  made  wonderful  improve- 
ments in  science,  medicine  and  surgery;  but  we  have  made 
few  improvements  in  the  science  of  government  or  in  the 
administration  of  justice.  In  all  the  departments  of  human 
activity,  except  the  last  two  mentioned,  men  will  readily 
accept  teaching  and  advice  from  their  superiors  in  ability, 
skill  and  learning  and  will  readily  yield  to  proper  leader- 
ship ;  but  in  governmental  affairs  and  in  the  administration 
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of  justice  the  ignorant  or  self-seeking  leader  can  always 
muster  a  large  following  for  any  error  or  hoary  wrong. 
The  physicians  and  surgeons  of  the  country  and  the  medi- 
cal experts,  acting  with  remarkable  unity  and  intelligence, 
have  accomplished  wonders  in  the  advancement  and  prog- 
ress of  their  science  in  the  past  fifteen  years;  but  only 
within  the  past  five  years  have  the  better  elements  of  the 
bar  and  bench  begun  to  rub  their  eyes  and  to  become  thor- 
oughly awake  and  to  bestir  themselves  with  a  desire  to 
imitate  the  improvements  made  in  England  and  in  Ger- 
many within  the  past  thirty-five  years  and  to  demand  re- 
forms. This  change  of  attitude  has  been  due,  in  a  large 
degree,  to  the  scientific  study  and  philosophic  view  of  the 
law  as  a  science  in  the  great  law  schools  of  our  country. 

The  common  law  of  England,  as  we  know  it  and  practice 
it  in  this  country,  has  been  slowly  built  up,  like  a  coral 
reef,  upon  a  mass  of  individual  instances  and  innumerable 
precedents.  Such  a  system,  discouraging  broad,  philo- 
sophic principles,  naturally  and  inevitably  begets  an  intense 
conservatism  in  its  votaries.  Hence,  as  James  Bryce  said, 
in  an  address  to  the  American  Bar  Association  in  1907, 
the  following  were  for  ages  the  accepted  theories  of  Eng- 
lish and  American  lawyers : 

"Stare  Super  antlquas  vias.  .  .  .  Nolumus  leges  Angllae  mutari.  .  .  . 
It  is  better  that  the  law  should  he  certain  than  that  the  law  should  be 
just.  ...  An  ounce  of  precedent  is  worth  a  pound  of  principle.  .  .  . 
With  the  love  of  certainty  and  definlteness  there  goes  a  respect  for  the 
forms  of  legal  proceedings  and  for  the  precise  verbal  expression  given  to 
rules.  This  is  a  quality  which  belongs  to  most  legal  systems  in  their 
earlier  stages." 

That  the  law  of  rights— that  the  substantive  law — should 
be  made  as  certain  and  definite  as  possible,  so  long  as  the 
rational  and  immutable  principles  of  justice  are  observed, 
is  clear,  but  it  is  equally  clear  that  the  mere  rules  of  pro- 
cedure— that  the  adjective  law — the  technical  i:ules  govern- 
ing the  pleadings,  the  evidence,  the  instructions  of  the  court 
and  the  procedure  in  the  trial  or  appellate  court — should 
be  simple,  flexible  and  subordinate  and  should  always  allow 


Digitized  by 


Google 


358  45  AMERICAN  LAW  REVIEW. 

the  court,  without  delay  and  without  a  second  trial  except 
in  rare  and  extreme  cases,  -to  decide  the  dispute  solely  ac- 
cording to  the  fundamental  principles  of  the  substantive 
law.  To  bring  about  such  a  condition  radical  changes  are 
necessary  (1)  in  our  constitutions;  (2)  in  our  codes  and  stat- 
utes, and  (3)  in  the  mental  and  moral  attitude  of  the  law- 
yers at  the  bar  and  on  the  bench.  Reforms  in  the  constitu- 
tions and  in  the  codes  and  statutes  will  become  efficient 
only  after  long  delay  and  strenuous  effort  unless  the  judges 
who  are  to  interpret  them  can  be  radically  changed  in  the 
habits  and  opinions  of  a  lifetime.  Therefore  it  is  not  only 
necessary  to  make  the  need  of  reform  clear,  but  the  need  of 
it  must  be  incessantly  dinned  into  the  ears  of  the  lawyers 
and  the  people  until  public  opinion  becomes  so  distinct  and 
strong  that  dull,  conceited  or  stubbornly  conservative  law- 
yers can  not  resist  it. 

Vain  or  antediluvian  judges  of  some  states  indulge  in 
hair-splitting  decisions  either  because  they  hope  to  appear 
as  ultra  learned,  shrewd  or  logical  or  because  they  are 
really  indifferent  to  the  duty  of  deciding  a  case  according 
to  its  merits  as  determined  by  the  substantive  law.  Some- 
times they  are  eager  to  give  a  decision  for  tEe  party  fairly 
entitled  to  win,  but  with  the  erroneous  belief  that  they  have 
not  the  power  to  do  it  on  the  record,  they  hunt  zealously  for 
some  petty  technical  reasons,  based  on  the  adjective  law 
appearing  in  the  record,  to  justify  a  reversal  and  thus  they 
increase  the  chance  that  another  meritorious  party  will  fall 
into  a  pit-fall  in  a  later  case. 

Sometimes  a  judge  resorts  to  such  a  hair-splitting  deci- 
sion in  a  criminal  case  because  he  does  not  himself  approve 
the  law  to  be  enforced  or  because  his  sympathies  (acquired 
when  he  was  himself  defending  criminals  at  the  bar),  are 
really  with  the  men  who  have  violated  the  law.  There  is 
no  chance  for  a  quick  and  clea^  condemnation  of  such  an 
opinion.  An  adverse  criticism  in  some  distant  law  journal 
or  in  a  text-book  published  years  thereafter  or  in  the  opin- 
ion of  some  distant  court  has  little  effect.    The  lawyers  di- 
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rectly  involved  are  not  allowed,  by  etiquette,  to  expose  such 
an  abuse  of  the  judicial  power ;  other  lawyers  that  hope  to 
win  in  bad  cases  by  similar  opinions  are  silent;  and  lay- 
men have  no  prompt  or  adequate  means  of  showing  their 
objection  or  contempt.  If  they  express  their  dissent,  they 
are  usually  silenced  by  the  untrue  statement,  delivered  with 
owlish  solemnity,  that  the  preservation  of  our  liberties  is 
dependent  upon  such  hair-splitting  decisions  for  the  pro- 
tection of  the  accused.  Dull,  perverse  or  hyper-technical 
judges,  however  honest,  thus  bring  the  law  and  the  courts 
and  the  profession  into  contempt,  making  the  administra- 
tion of  the  law  more  diflScult  and  crime  more  frequent. 
The  result  in  the  trial  of  Thaw  and  in  the  trial  of  the  cow- 
ardly assassins  who  murdered  Captain  Rankin  at  Reed  Foot 
Lake  in  Tennessee  and  the  result  in  many  other  trials  of 
late  where,  with  unbroken  success,  the  so-called  unwritten 
law  has  been  supported  by  perjury  and  maudlin  appeals 
for  sympathy  have  done  incalculable  harm.  Even  a  judge 
of  the  United  States  circuit  court  has  deliberately  said  over 
his  signature  that  a  jury  ought  to  have  a  chance  to  violate 
its  oath  and  to  acquit  a  woman  who  has  murdered  a  man 
whom  she,  truthfully  or  falsely,  charges  with  her  ruin;  and 
yet  he  would  probably  not  advocate  the  passage  of  a  law 
imposing  the  death  penalty  upon  a  seducer  or  libertine.  If 
that  were  law,  the  accused  might  at  least  have  a  chance  to 
prove  his  innocence  when  his  mouth  was  not  closed  by 
death.  That  there  is  gross  perjury  in  many  cases  in  which 
the  unwritten  law  is  invoked  must  be  clear  to  any  sensible 
man.  We  abolished  the  duel  in  which  each  man  had  gener- 
ally an  even  chance  for  his  life,  but  we  have  let  it  become 
almost  impossible  to  convict  a  bullying  murderer  or  a  cow- 
ardly assassin.  We  have  saved  the  guilty  from  the  judg- 
ment of  the  courts,  but  we  have  saved  neither  the  guilty  nor 
the  innocent  from  that  blind,  unreasoning,  undiscriminating, 
blood-thirsty  demon,  the  mob.  To  carry  out  the  foolish 
theory  that  it  is  better  to  let  ninety-nine  criminals  prey  with 
safety  upon  innocent  people  than  to  punish  one  man  un- 
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justly  accused,  we  have  probably  allowed  Judge  Lynch, 
who  is  unknown  in  Europe,  to  murder  more  innocent  men  in 
the  past  ten  years  than  the  courts  have  unjustly  condenmed 
in  a  hundred  years.  The  result  is  that  blood — ^guiltiness 
has  outrageously  and  alarmingly  increased  in  late  years  and 
far  beyond  anything  known  at  the  present  time  in  any  other 
civilized  land.  We  do  not  want  to  have  any  innocent  man 
convicted ;  and  if  every  case  is  solely  decided  on  the  merits 
by  trial  courts  and  appellate  courts  and  if  our  governors 
wisely  exercise  their  pardoning  power,  the  possibility  of 
the  conviction  and  punishment  of  an  innocent  man  is  most 
remote;  but  the  bare  possibility  of  such  a  calamity  should 
not  lead  us  into  the  folly  of  making  it  almost  impossible 
to  convict  the  guilty. 

In  fact,  thoughtful  men  have  come  to  the  conclusion  that 
the  criminal  law,  by  reason  of  our  absurd  procedure,  has 
broken  down  in  this  country.  It  is  true  that  we  convict  and 
punish  many  humble  offenders  and,  in  rare  instances,  an 
influential  offender;  that  our  jails  and  penitentiaries  are 
full  of  ignorant,  lowly,  evil-minded  or  hardened  criminals; 
but  we  rarely  convict  a  murderer  or  a  financial  pirate  who 
has  influential  friends  and  money  enough  to  hire  shrewd, 
competent  lawyers.  In  some  of  our  states  we  have  annually 
more  ipurders  than  in  all  Europe;  and,  although  sixty  to 
eighty  per  cent  of  the  murderers  there  are  convicted  and 
punished,  we  convict  and  punish  less  than  two  per  cent. 
When  we  compare  the  course  of  the  first 'Thaw  trial  which 
lasted  three  months  in  New  York  with  the  Crippen  trial 
which  lasted  less  than  five  days  in  London,  we  see,  if  we 
have  sufficient  intelligence,  how  far  behind  we  are. 

The  delays  in  civil  and  criminal  trials  here  are  inexcus- 
able and  yet  it  would  not  be  hard  to  avoid  most  of  them: 
These  delays  are  due  to  the  complicated,  obsolete  nature  of 
our  procedure,  to  the  deep-rooted,  unreasonable  conserva- 
tism of  our  courts  and  to  the  dilatory  habits  of  the  law- 
yers themselves.  Delay  usually  suits  the  purpose  of  the 
defendant;  the  plaintiff  proceeds  slowly  because  he  must 


Digitized  by 


Google 


DBIATS  IN   CIVIIi  AND  CBIMINaL  TRIALS. 


361 


roceed  with  caution  to  avoid  the  immmerable  pit-falls  that 

re  needlessly  pnt  in  his  path-way.    The  follies  which  we 

low  in  the  selection  of  juries,  especially  in  criminal  cases, 

re  astounding.    Such  absurd  indulgence  as  we  show  to  men 

jcused  of  crime  is  unworthy  of  an  enlightened  people.    In 

late,  splendid  report  on  the  criminal  law  in  England  made 

Y  Dean  John  D.  Lawson  and  Professor  Edwin  R.  Keedy, 

is  said : 

"In  selecting  the  Jury  in  the  English  courts,  the  challenge  of  a  Juror  is 
most  as  rare  as  the  challenge  of  a  Judge  in  the  United  States.  .  .  . 
e  talked  to  more  than  one  practitioner  at  the  criminal  bar  who  acknowl- 
ged  that  he  had  never  seen  a  Juror  challenged  for  any  reason,  either  by 
8  crown  or  the  defense." 

If  a  juror  is  challenged  on  account  of  bias,  two  triers 
aymen)  ai^e  selected  to  hear  the  challenger's  evidence 
id  to  decide  whether  the  juror  is  biased  or  not.    The  press 

not  allowd  to  anticipate  and  work  up  and  comment  on 
le  evidence  before  the  trial  and  can  only  publish  fairly 
hat  actually  takes  place  in  court.  At  the  close  of  the 
rippen  trial  the  editor  of  the  London  Chronicle  was  fined 
L,000  for  publishing  as  true  a  fact  which  was  contrary  to 
le  evidence  given  at  the  trial. 

The  commercial  classes  here,  as  far  as  possible,  in  the 
ist  twenty-five  years  have  abandoned  the  courts.  In  Ber- 
1  there  are  courts  where  the  commercial  classes  can  have 
eir  small  cases  tried  quickly,  cheaply  and  satisfactorily; 
id  into  these  courts  no  lawyer  is  admitted.  Here  a  mer- 
lant  or  banker  will  accept  almost  any  offer  of  compromise 
ither  than  go  into  a  trial.  If  we  should  adopt,  as  we  ought, 
quick  and  cheap  method  of  settling  out  of  court,  by  exe- 
itive  officers,  the  damage  claims  of  laborers  and  mechanics 
jured  at  work  and  the  claims  of  passengers  and  pedes- 
ians  and  employees  injured  by  public-service  corporations 
ich  as  railroads  and  street  cars,  etc.,  we  should  leave  half 

the  bar,  to  say  nothing  of  the  ambulance-chasers,  with- 
it  employment  and  the  jury  courts  of  large  cities  would 
\  almost  deserted.  Thirty  years  ago  cases  of  tort,  which 
'e  semi-criminal,  did  not  constitute  more  than  ten  per  cent 


Digitized  to 


bjGoog! 


362  45  AMEBICAN  LAW  BEVIEW. 

of  the  cases  tried  in  the  jury  courts;  now  such  cases  have 
run  up  to  eighty  or  ninety  per  cent.  In  these  damage  suits 
the  lawyers  usually  get  from  one-third  to  one-half  of  the 
sum  recovered.  In  ninety  criminal  cases  out  of  a  hundred 
the  defendant  is  guilty.  In  these  two  classes  of  cases  espe- 
cially, perjury  and  the  suppression  of  testimony  and  the 
systematic  dispersion  of  important  witnesses,  occur  oftener 
than  any  of  us  want  to  believe.  The  delays  and  expenses 
of  civil  suits  and  the  reversal  of  about  forty  per  cent  of  all 
the  cases  appealed,  the  reversal  being,  in  more  than  half 
the  cases,  on  questions  that  in  no  way  touch  the  real  merits 
of  the  matter  in  dispute,  have  brought  discredit  upon  the 
law  and  the  legal  profession  and  have  made  wise  litigants 
shy  of  the  courts.  It  is  astonishing  how  easily,  in  a  dis- 
cussion of  the  reform  of  criminal  trials  and  in  actual  trials, 
the  victim  of  the  crime  is  overlooked.  The  defenders  of  old 
abuses  are  eager  to  give  a  helping  hand  to  the  criminal; 
but  few  of  them  feel  the  need  of  giving  a  helping  hand  or 
indemnity  to  his  innocent  victim.  At  a  trial  the  latter  even 
becomes,  in  most  cases,  the  real  scapegoat  and  is  badgered 
and  denounced  as  if  he  was  the  real  and  justly-hated  cul- 
prit. If  the  victim  has  been  killed,  innumerable  lies  are 
told  on  him  when  he  can  not  answer.  His  widow  and  chil- 
dren weep  in  vain.  Their  ears  are  deafened  by  the  approv- 
ing shouts  of  the  ignorant  and  maudlin  crowd  at  the  ac- 
quittal of  the  man  that  wrought  their  ruin.  To  many  dull, 
maudlin  or  semi-criminal  persons  there  is  a  halo  of  heroism 
about  a  triumphant  criminal,  especially  if  he  is  a  murderer, 
no  matter  on  what  ground  he  is  acquitted ;  and  yet  it  some- 
times happen  that  a  man  easily  acquitted  in  a  criminal  case 
is  held  liable  in  damages  for  his  crime  by  another  jury  in  an 
unsensational  suit  by  the  persons  wronged. 

The  first  step  toward  such  reforms  as  will  prevent  un- 
necessary delays  in  trials  and  needless  reversals  by  ap- 
pellate courts  for  mere  errors  in  procedure  is  to  convince 
the  leading  lawyers  and  judges  of  the  country  that  such 
changes  will  not  prevent  the  attainment  of  substantial  jus- 
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tice  to  the  parties  concerned  and  will  not  mar  the  standing 
of  the  profession  or  take  from  the  learned  and  able  lawyer 
the  natural  advantage  of  learning  and  skill.  Such  radical 
reforms  in  mere  procedure  would,  however,  leave  untouched 
that  more  important  branch  of  the  law,  the  substantive 
law,  by  which  our  legal  rights  are  determined,  and  under 
which,  by  reason  of  the  necessary  universality  of  the  law, 
there  must,  now  and  then,  be  great  hardships  and  apparent 
injustice  in  individual  cases.  As  the  law  must  be  general 
and  certain  we  can  not  avoid  such  hardships. 

Plato  ages  ago  pointed  out  the  conditions  that  tend  to 
make  a  technical  lawyer  a  narrow  person  and  an  unprofit- 
able citizen.  He  said  that  the  active  lawyer,  by  reason  of 
his  sharp  struggles  with  his  competitors,  by  subservience  to 
the  wishes  of  his  client  and  to  the  judge  before  whom  he 
appeared,  generally  became  keen  and  shrewd  but  stunted 
and  warped,  losing  his  proper  growth,  uprightness  and  in- 
dependence and  that  though  he  was  in  fact  narrow,  he  finally 
came  to  think  himself  **a  master  in  wisdom.''  **In  courts 
of  law,''  said  he,  *'men  care  literally  nothing  about  truth, 
but  only  about  conviction."  Macauly  in  his  essay  on  Bos- 
well's  Life  of  Johnson  expressed  the  same  idea,  saying  that 
brilliant  lawyers  who  excited  unbounded  admiration  in  the 
courts  generally  appeared  at  a  great  disadvantage  in  the 
discussion  of  weighty  questions  of  government  or  legisla- 
tion and  then  often  talked  **the  language  of  savages  or  of 
children."  Fortunately  we  have  at  the  bar  and  on  the 
bench  in  America  today  many  lawyers  of  broad  culture  and 
of  broad  view,  who  are  willing  to  lead  in  this  reform.  Roose- 
velt and  Taft  and  some  of  the  most  eminent  lawyers  in 
America  have  given  their  hearty  support  to  this  movement ; 
and  yet  when  all  the  judges  of  California  were  invited  to 
express  their  opinion  as  to  the  causes  of  delay  in  their 
courts,  only  thirty  answered  and  most  of  them  merely  sug- 
gested that  there  were  not  enough  judges  in  the  state! 
Only  three  said  that  these  delays  were  caused  by  '*too  great 
attention  to  technicalities  and  trivialities."      When  the 
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judges  of  a  state  are  in  that  condition  of  mind,  it  is  not  s 

prising  that  codes  and  statutes  intended  to  eliminate  u 

less  **  technicalities  of  practice  and  procedure '*  should 

nullified  by  foolish  interpretations  or  be  stubbornly  ignor 

Professor  John  H.  Wigmore,  in  his  just  but  scathing  cr 

cism  of  the  narrow  and  inexcusable  opinion  of  the  Supre 

Court  of  California  when  it  reversed  the  conviction 

Mayor  Schmitt  truly  said : 

"AU  the  rules  In  the  world  will  not  get  us  substantial  justice,  if 
Judges  have  not  the  correct,  living,  moral  attitude  toward  substan 
justice.  .  .  .  We  do  not  doubt  that  there  are  hundreds  of  lawyers  wl 
professional  habit  of  mind  would  make  them  decide  just  that  way,  if  t 
were  elevated  to  the  bench  to-morrow  in  place  of  those  other  anachronl 
jurists  who  are  now  there.  The  moral  is  that  our  profession  must 
educated  out  of  such  vicious  habits  of  thought." 

When  the  Supreme  Court  of  Missouri  in  the  State 
Campbell,  210  Mo.  202,  reversed  Campbell's  conviction 
rape  because  the  indefinite  article  *'the'*  was  omitted  fr 
the  indictment,  it  would  have  been  well  if  the  foremost  h 
yers  of  the  state  could  have  expressed  their  condenmat 
in  clear  terms  for  the  honor  of  the  state  and  the  professi 
Such  a  folly,  which  has  been  so  universally  condemn 
would  not  have  been  soon  repeated. 

Justice  delayed  is  often  justice  denied.  In  Magna  Ga 
the  promise  was  nulli  differemus  .  .  .  pistitiam.  To 
aggrieved  the  remedy  is  as  important  as  the  right.  Of  w 
value  to  us  is  the  richest  fruit  beyond  our  reach  or 
clearest  right  that  we  can  not  enforce!  Unavoidable  un( 
tainties  in  substantive  law  we  can  endure ;  we  can  bear 
feat  on  the  merits ;  but  it  is  outrageous  that  we  should  1 
a  clear  right  because  of  some  slip  by  a  lawyer  in  trying 
avoid  the  innumerable  pitfalls  of  an  antiquated  systen 
procedure  that  grew  up  in  England  when  it  was  only  1 
civilized  and  when  the  people  needed  protection  from  1 
barous  laws  or  from  unjust  prosecution  at  the  whim  of 
arbitrary  king  or  his  ministers.  Delays  increase  the  a 
greatly,  cause  the  loss  of  important  witnesses  and  oi 
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aapel  parties,  especially  if  poor,  to  compromise  or  sur- 
ider  a  clear  right. 

rhe  causes  of  delay  in  civil  trials  are  manifold;  but  the 
)st  important  may  be  briefly  stated.  Much  time  is  lost  in 
rfecting  and  completing  the  pleadings,  which  are  need- 
sly  minute  and  formal.  The  lawyer  feels  his  way  along, 
ten  in  fear  that  some  fact  may  be  omitted  with  disas- 
)us  results  or  be  stated  in  a  form  which  the  trial  court  or, 
er  the  appellate  court  may  think  insufficient  to  make  the 
wading  good.  Months  or  even  a  year  may  be  lost  in  con- 
itions  over  the  pleadings.  Petitions  and  answers,  etc., 
it  formerly  might  have  covered  ten  or  twenty  poges  or 
)re  can  now,  under  the  reformed  system  of  pleading  in 
igland,  be  stated  in  five  or  ten  lines.  What  are  the  only 
bstantial  reasons  for  a  pleading! 

(1)  To  inform  our  adversary  plainly  but  briefly  what 
r  claim  or  defense  is  so  that  he  may  know  how  to  meet  it. 

(2)  To  enable  the  court  to  see  at  the  threshold  whether 
5  substantive  law  can  recognize  such  a  claim  or  defense 

legal  and  therefore  to  decide  at  the  beginning  whether 
trial  is  necessary. 

All  this  can  be  made  to  appear  by  an  oral  statement  or 
a  brief  memorandum.  If  the  oral  statement  or  written 
jmorandum  is  not  clear  or  not  specific  enough,  the  defect 
Q  be  easily  remedied  by  a  few  oral  or  written  questions 
be  answered  before  the  judge. 

The  selection  of  the  proper  court  for  trial,  the  naming  of 
e  proper  parties  to  the  suit,  the  selection  of  the  cardinal 
cts  to  be  pleaded  are  all  generally  attended  with  some 
nger.  If  the  plaintiff,  with  the  approval  of  the  trial 
dge,  proceeds  in  equity  and  the  appellate  court  later  con- 
ides  that  he  should  have  proceeded  at  common  law  or 
ce  versa,  any  victory  he  may  win  may  prove  barren  after 
ich  time  has  been  consumed  and  heavy  costs  incurred. 
le  distinction  between  suits  in  equity  and  actions  at  law 
.8  been  abolished  in  England. 
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In  a  jury  trial  innumerable  questions  arise  as  to  the  com- 
petency of  evidence  and  as  to  the  court's  instructions  to  the 
jury  and  yet  juries,  in  fact,  wisely  pay  scant  attention  to 
the  nice  points  that  arise  in  such  a  way;  but,  whatever  the 
verdict — however  just  it  may  appear  to  be  from  the  whole 
record — the  appellate  court  often  scans  these  small  points 
of  procedure  with  a  microscope  and,  in  about  forty  per 
cent  of  the  cases,  finds  a  flaw  somewhere;  and  once  more 
the  parties,  after  a  delay  ranging  from  six  months  to  two 
or  three  years,  must  fight  the  whole  battle  over  again, 
though  every  judge  on  the  appellate  bench  might  admit  that 
the  winning  party  ought  to  have  won  and  should  win  again. 
But  even  if  the  appealing  party  is  right,  he  must  make  his 
motion  for  a  new  trial  at  the  right  time  and  on  the  right 
grounds  and  must  get  his  long  bill  of  exceptions  in  perfect 
order  before  the  court  and  must  take  the  appeal  at  the  right 
time  and  in  the  right  way,  and  must  have  the  entire  record 
copied  at  great  expense,  though  nine-tenths  of  it  may  have 
nothing  whatever  to  do  with  the  only  question  that  will  be 
considered  by  the  appellate  court.  If  his  lawyers  make  a 
slip  anywhere,  he  will  lose  his  right,  though  the  appellate 
judges  may  express  deep  regret  that  they  are  unable  to 
allow  so  just  a  claim  or  defense. 

To  show  how  far  the  mere  machinery  of  the  courts  is 
raised  to  absurd  importance,  it  is  only  necessary  to  say  that 
while  the  American  and  English  Encyclopaedia  of  Law — 
covering  the  entire  field  of  substantive  law  defining  our 
rights — contained  thirty-two  volumes  of  about  1,400  pages 
each,  the  Encyclopaedia  of  Pleading  and  Practice  published 
by  the  same  corporation  and  intended  to  treat  only  of  our 
remedies — of  the  mere  machinery  of  the  law — covered  twen- 
ty-three volumes  of  1,100  pages  each.  We  also  have  an 
Encyclopaedia  of  Evidence  in  fourteen  volumes  of  1,000 
pages  each.  Think  how  absurd  it  is  that  the  equity  pro- 
cedure of  our  federal  court  today  is  based  upon  England's 
technical  procedure  of  seventy  years  ago  and  that  the 
Supreme  Court  of  the  United  States  has  told  us  in  Thomp- 
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son  V.  Wooster,  114  U.  S.  104,  that  the  best  exponent  of 
that  practice  is  DaniePs  Chancery  Practice  issued  in  1837, 
for  which  an  English  lawyer  now  has  no  more  use  than  he 
has  for  the  code  of  the  Visigoths. 

Many  cases  are  tried  twice,  some  three  times  and  some 
even  oftener,  not  because  it  is  uncertain  who  ought  to  win 
under  the  substantive  law,  not  because  the  merits  of  the 
controversy  are  in  doubt;  but  because  the  winning  lawyer 
and  the  trial  judge,  in  the  opinion  of  the  appellate  court, 
made  some  mistake  in  pleading,  in  evidence,  in  instruc- 
tions to  the  jury  or  in  some  other  matter  of  procedure; 
and  yet  in  every  state  using  a  code  of  practice,  it  is  pro- 
vided, in  substance,  that  *'a  judgment  shall  not  be  reversed 
or  modified,  except  for  an  error  to  the  prejudice  of  the 
substantial  rights  of  the  party  complaining  thereof."  That 
the  English  trial  courts  try  cases  faster  than  our  courts  and 
that  the  English  appellate  courts  reverse  fewer  cases 
aiid  grant  new  trials  far  less  often  than  our  courts 
has  been  shown  so  often  by  the  statistics  and  is  now 
so  well  known  among  well-informed  men  that  I  need 
not  dwell  upon  the  subject.  In  England  at  least,  a  new  trial 
or  reversal  is  not  granted  for  any  technical  error  in  pro- 
cedure— ^is  not  granted  if  the  party  that  won  was  entitled 
to  win  on  the  merits;  but,  as  said  by  Mr.  Eoscoe  Pound, 
our  appellate  courts  do  not  try  the  case;  they  only  try  the 
record;  they  only  decide  whether  all  the  outworn  subordi- 
nate rules  of  the  game  were  observed.  The  court  of  appeals 
in  England,  acting  for  thirty-two  millions  of  people,  grants 
only  about  twelve  new  trials  a  year.  From  September  24, 
1909,  to  March  10, 1910 — not  six  months — there  were  thirty- 
eight  cases  appealed  in  Kentucky  by  defendants  convicted 
of  crime.  Of  these  thirty-eight  cases  seventeen  were  re- 
versed and  twenty-one  were  affirmed;  and  of  the  thirty- 
eight  cases  sixteen  were  for  homicide.  Of  these  sixteen 
homicide  cases  six  were  reversed  and  ten  were  affirmed  and 
in  only  one  of  the  ten  was  death  the  penalty.  Some  of  these 
cases  were  tried  twice  and  one  was  tried  three  times.    The 
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&ame  story  may  be  duplicated  in  almost  any  state  of  the 
Union.    Is  it  any  wonder  that  England,  Ireland  and  Scot- 
land, with  almost  twenty  times  the  population  of  Kentucky, 
have  fewer  murders? 
Section  340  of  the  criminal  code  of  Kentucky  provides : 

"A  judgment  of  conviction  shall  be  reversed  for  any  error  of  law  appear- 
ing on  the  record  when,  upon  consideration  of  the  whole  case,  the  court 
is  satisfied  that  the  substantial  rights  of  the  defendant  have  been  preju- 
diced thereby." 

Under  such  a  statute,  here  and  in  other  states,  the  ap- 
pellate courts  generally  excuse  their  technical  reversals  .by 
falling  back  upon  the  doctrine  of  '*  presumed  prejudice  from 
every  error/'  In  other  words,  if  there  is  a  flaw  in  the  in- 
dictment, in  admitting  or  excluding  evidence,  in  the  court's 
instructions  or  in  the  procedure  generally,  the  case  must 
be  reversed,  if  the  accused  is  convicted ;  but  never,  of  course, 
if  he  is  acquitted.  If  he  appeals,  the  burden  is  on  the  state 
to  show  '* beyond  a  reasonable  doubt"  that  the  error  could 
not  have  hurt  him,  no  matter  how  clear  the  proof  of  his 
guilt  is.  Not  so  in  any  other  civilized  land.  It  is  said  that 
every  man  accused  of  crime  has  a  constitutional  right  to  be 
tried  by  a  jury;  that  the  jury  alone  can  pass  upon  his  guilt; 
that  the  court  has  no  right  to  say,  when  a  technical  error 
has  been  committed,  that  the  jury  would  have  convicted  him 
if  the  error  had  not  been  committed.  Nobody  can  be  con- 
victed unless  a  jury  has  rendered  a  verdict  against  him ;  no- 
body wants  him  to  be  convicted  without  such  a  verdict; 
but  it  is  reasonable  and  fair  to  say  that  if  a  jury  has  con- 
victed him  and  if  the  appellate  court,  after  reading  all  the 
evidence,  is  convinced  beyond  doubt  that  he  is  guilty,  his 
** substantial  rights''  could  not  have  been  prejudiced  by  a 
technical  error  in  the  pleading,  the  evidence  or  the  instruc- 
tions. At  any  rate  he  should  be  compelled  to  show  that  the 
error  probably  did  prejudice  his  ** substantial  rights." 
When  he  thus  appears  guilty  by  the  verdict  of  a  jury  and  is 
guilty  in  the  opinion  of  the  appellate  court,  he  ought  not  to 
be  given  a  new  trial,  unless  evidenec  of  a  vital  character  has 
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been  improperly  admitted  or  excluded  or  unless  the  court 
has  plainly  and  clearly  given  a  misleading  instruction.  No 
quibbling  over  words  or  phrases,  no  mere  fault-finding  or 
strained  constructions  should  be  allowed.  Wherever  the 
constitution  of  the  state  will  not  allow  a  verdict  of  a  jury 
to  be  affirmed,  merely  because  some  error  of  procedure  has 
been  committed,  although  the  appellate  court  believes  the 
accused  guilty  beyond  doubt,  the  constitution  should  be 
changed.  In  some  states  such  a  change  of  the  constitution 
would  not  be  necessary,  if  the  judges  were  in  sympathy 
with  the  right  view  of  the  matter. 

I  have  not  time  to  point  out  all  the  remedies  that  should 
be  applied  to  lessen  delays  and  to  prevent  technical  rever- 
sals in  civil  and  criminal  trials.  No  petty  tinkering,  here 
and  there,  with  existing  law  will  suffice.  Our  codes  and  stat- 
utes as  to  procedure  should  not  be  minute.  They  should 
give  the  courts  more  latitude  in  making  flexible  rules  and 
in  exercising  a  reasonable  discretion.  The  changes  must 
be  radical  as  they  were  in  England  and  in  Germany;  but 
some  changes  that  would  be  beneficial  in  criminal  trials  and 
that  would  tend  to  prevent  delays  and  technical  reversals 
may  be  hurriedly  mentioned,  as  follows : 

(1)  It  should  be  possible  to  prosecute  a  criminal  (a) 
by  indictment  and,  in  misdemeanors  at  least  (b)  by  infor- 
mation on  the  part  of  the  public  prosecutor  with  the  concur- 
rence of  some  magistrate  or  judge. 

(2)  An  indictment  should  be  short  and  simple.  It  should 
briefly  state  the  nature  of  the  crime  and  only  such  facts 
as  are  necessary  (a)  to  enable  the  accused  to  know  what 
the  offense  is  and  where  and  when  it  was  committed  and 
(b)  to  enable  the  court  to  enter  such  a  judgment  as  will 
prevent  a  second  prosecution  for  the  same  offense.  All  of 
that  could  be  stated  in  any  case  in  five  or  ten  lines. 

(3)  The  prosecutor  should  have  the  right  to  amend  the 
indictment  at  any  time,  provided  the  whole  character  of 
the  crime  is  not  changed  and  the  accused  is  given  the  right 

VOL.  XLV.  24 
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to  a  continuance,  when  necessary,  to  get  new  proof  for  his 
defense. 

(4)  The  rules  of  procedure  should  be  held  to  be  direc- 
tory, not  mandatory.  In  the  appellate  court,  the  accused 
should  be  allowed  to  complain  only  of  an  abuse  of  the  trial 
court's  discretion  in  passing  upon  such  questions.  Even 
if  the  trial  court  erred  in  preventing  him  from  producing 
proper  evidence  or  in  admitting  incompetent  evidence  or  in 
giving  an  erroneous  instruction,  a  new  trial  should  not  be 
ordered,  unless  the  court  has  a  reasonable  doubt  of  his 
guilt  or  unless  the  trial  court  abused  its  discretion. 

(5)  The  press  should  be  allowed  to  publish  only  a  re- 
port of  what  actually  occurs  in  court.  It  should  not  be 
allowed  to  exploit,  in  a  sensational  way,  the  anticipated 
evidence  in  cases  to  be  tried  or  to  publish  exaggerated  or 
biased  accounts  or  to  express  opinions  of  a  case  actually  on 
trial. 

(6)  Jurors  should  not  become  disqualified  because  they 
have  read  of  the  crime  in  the  newspapers  or  heard  rumors 
about  it  or  formed  hasty  opinions  on  such  newspaper  re- 
ports or  rumors,  if  they  can  still,  in  the  opinion  of  the  judge, 
give  the  accused  a  fair  and  impartial  hearing.  The  present 
method  of  allowing  lawyers  to  spend  days  and  weeks  and 
months  in  the  interrogation  of  jurors  should  be  forbidden. 
It  is  an  abuse  that  makes  a  fair  trial  almost  impossible,  that 
eliminates  the  most -competent  jurors  and  that  brings  the 
courts  and  the  law  into  contempt.  At  common  law,  in  olden 
times,  juries  were  selected  from  the  neighborhood  because 
they  were  presumed  to  know  some  of  the  facts  at  least. 

(7)  Expert  testimony  should  be  carefully  regulated; 
hired  partisan  experts  should  be  carefully  tested  and  scruti 
nized  by  the  court;  their  number  should  be  limited;  and 
their  fees  regulated.    They  should  not  be  allowed  to  have 
big  fees  or  contingent  fees  to  warp  their  sworn  opinions. 

(8)  Nine  or  ten  jurors  should  be  allowed  to  render  a 
verdict.    Unanimity  is  obtained  only  by  a  compromise  of 
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conscience  in  most  cases.  One  or  two  corrupt  or  stubborn 
or  ignorant  jurors  should  not  be  allowed  to  prevent  a  ver- 
dict. The  appellate  court  can  protect  the  innocent.  A  ma- 
jority verdict  was  allowed  by  the  ancient  law  of  Eome  and 
is  allowed  now  by  the  modem  law  of  Germany. 

(9)  The  accused  should  be  allowed  to  remain  silent,  but 
his  silence  ought  to  be  a  fair  subject  for  comment.  The 
state  should  have  the  right,  in  an  orderly  way,  to  compel 
him  or  any  one  else  to  produce  any  paper  or  thing  that  may 
be  important  in  the  trial. 

(10)  Perjury  should  be  more  promptly  prosecuted  and 
punished.  It  is  a  growing  evil  and  an  awful  hindrance  to 
justice. 

(11)  Jury  service  should  be  exacted  of  our  best  citizens ; 
but  the  jurors  should  be  treated  with  more  consideration. 

(12)  The  state  should  have  the  same  number  of  peremp- 
tory challenges  as  the  accused  and  the  number  should  be 
smaller.  Either  party  should  have  a  right  to  a  change  of 
venue  when  a  fair  trial  can  not  be  obtained  in  the  county 
where  the  accused  was  first  charged  with  the  offense. 

(13)  A  transcript  of  the  evidence  of  a  dead,  insane  or 
unavoidably  absent  witness  of  a  former  trial  should  be 
competent  evidence  in  a  second  trial. 

When  a  lawyer  is  retained  to  defend  an  accused  man  his 
first  effort  is  to  get  delay.  He  wants  time  that  public  sen- 
timent against  the  criminal  may  die  out;  that  prosecuting 
witnesses  may  be  weakened  or  become  uncertain  as  to  the 
details  of  their  testimony;  that  some  may  die  and  others 
move  away;  that  public  sympathy  or  pity  or  a  plausible 
theory  may  be  worked  up  for  the  defense.  When  a  trial  is 
reached,  every  possible  effort  is  made  to  get  some  tech- 
nical error  into  the  record  on  which  a  reversal  in  the  ap- 
pellate court  may  be  asked  anc^  further  delay  secured.  As 
time  passes,  the  probability  of  conviction  and  the  degree 
of  punishment  become  less  and  less.  As  final  punishment 
thus  becomes  uncertain  and  as  it  follows  long  after  the  of- 


Digitized  by 


Google 


372  45  AMERICAN  LAW  BEVIEW. 

fense,  there  is  no  deterring  effect  npon  other  persons  of 
criminal  instincts.  The  most  popular  criminal  in  America 
seems  to  be  a  murderer.  It  is  said  that  in  the  United  States 
in  1896,  for  each  million  of  the  population,  there  were  118 
homicides;  in  Italy  less  than  15;  in  Canada  less  than  13; in 
Great  Britain  less  than  9 ;  in  Germany  less  than  5. 

Petty  offenses  in  Great  Britain  are  promptly  disposed  of 
in  the  small  courts.  When  the  higher  judges,  in  their  cir- 
cuit, come  to  any  town  where  there  is  not  a  single  criminal 
case  to  be  tried,  the  township  officers,  with  impressive  for- 
mality, present  the  judges  with  a  pair  of  white  kid  gloves. 
This  ceremony  is  quite  often  carried  out,  even  in  towns  of 
considerable  size.  Before  we  can  reach  that  condition  here, 
radical  reforms  must  be  made  in  our  legal  procedure,  in 
public  opinion  and  in  our  religious  and  moral  standards. 

Louisville,  Kt.  E.  J.  McDebmoTT. 
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WHEN  DOES  A  CASE  ^' ARISE''  UNDER  FEDERAL 

LAWS! 

The  constitution  declares  (Art.  3,  Sec.  2),  that  the  judi- 
cial power  shall  extend  **to  all  cases  in  law  and  equity  aris- 
ing under  this  constitution,  the  laws  of  the  United  States,'' 
etc.  When  does  a  case  arise  under  the  constitution  and 
laws,  as  those  words  are  here  used? 

The  judiciary  acts  of  March  3,  1875,  March  3,  1887,  and 
August  13,  ]888,  provide  that  the  circuit  courts  of  the  United 
States  shall  have  jurisdiction  *'of  all  suits  of  a  civil  nature 
at  common  law  or  in  equity  •  •  •  arising  under  the 
constitution  or  laws  of  the  United  States."  When  does  a 
suit  arise  under  the  constitution  or  laws,  as  the  words  are 
used  in  these  acts? 

Passing  the  distinction  between  a  **case"  and  a  **suit," 
suggested  by  Mr.  Justice  Miller  in  the  dissenting  opinion  in 
R.  R.  Co.  V.  Mississippi,*  it  would  seem  that  the  answers  to 
these  two  questions  should  be  the  same,  but  an  examination 
of  the  decisions  of  the  Supreme  Court  shows  that  they  are 
not  the  same. 

The  first  case  reaching  that  court  after  the  act  of  1875 
was,  apparently,  Gold- Washing  &  Water  Co.  v.  Keyes,^ 
decided  in  1877.    The  court  there  said  (p.  203) : 

"A  cause  cannot  be  removed  from  a  state  court  simply  because,  in  the 
progress  of  the  litigation,  it  may  become  necessary  to  give  a  construction 
to  the  constitution  or  laws  of  the  United  States.  The  decision  of  the  case 
must  depend  upon  that  construction.  The  suit  must,  in  part  at  least, 
arise  out  of  a  controversy  between  the  parties  in  regard  to  the  operation 
and  effect  of  the  constitution  or  laws  upon  the'  facts  involved." 

This  case  has  been  followed  and  applied  from  time  to 
time  since  it  was  decided.  It  may  be  well  to  mention  some 
of  the  decisions  to  show  that  it  has  not  been  departed  from. 

*102  U.  S.  135,  143.  '96  U.  S.  199. 
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In  New  Orleans  v.  Benjamin,*  the  court  said  (p.  424) : 

"When  a  suit  does  not  really  and  substantially  involve  a  dispute  or 
controversy  as  to  the  effect  or  construction  of  the  constitution,  upon 
the  determination  of  which  the  result  depends,  then  it  is  not  a  suit  arising 
under  the  constitution."* 

"The  Judicial  power  extends  to  all  cases  in  law  and  equity  arising 
under  the  constitution*  and  Jurisdiction  cannot  be  assumed  on  mere 
hypothesis.  In  this  class  of  cases  it  is  necessary  to  the  exercise  of  original 
Jurisdiction  by  the  Circuit  Court,  that  the  cause  of  action  should  depend 
upon  the  construction  and  application  of  the  constitution,  and  it  is  readily 
seen  that  cases  in  that  predicament  must  be  rare.  Ordinarily  the  ques- 
tion of  the  repugnancy  of  a  state  statute  to  the  impairment  clause  of  the 
constitution  is  to  be  passed  upon  by  the  state  courts  in  the  first  instance, 
the  presumption  being  in  all  cases  that  they  will  do  what  the  constitution 
and  laws  of  the  United  States  require,  and  if  there  be  ground  of  complaint 
for  their  decision,  the  remedy  is  by  writ  of  error  under  Section  709  of  the 
of  the  United  States  require.*  Congress  gave  its  construction  to  that  part 
of  the  constitution  by  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789, 
and  has  adhered  to  it  in  subsequent  legislation." 

In  Blackburn  v.  Portland  Gold  Mining  Co.,®  there  were 
under  discussion  sections  2325  and  2326  of  the  revised  stat- 
utes of  the  United  States,  which  authorized  the  filing  of  an 
adverse  claim  to  a  mining  location,  and  provided  that  the 
adverse  claimant  might  commence  proceedings  in  a  court  of 
competent  jurisdiction  to  determine  his  rights.  The  court 
said  (p.  576) : 

"It  is  claimed  that  the  Circuit  Court  of  the  United  States  had  jurisdic- 
tion because  an  adverse  suit,  or  suit  brought  in  support  of  a  protest 
and  adverse  claim,  under  the  provisions  of  Sections  2325  and  2326  of  the 
Revised  Statutes,  is  a  suit  arising  under  the  laws  of  the  United  States  in 
such  a  sense  as  to  confer  Jurisdiction  on  a  Federal  court,  regardless  of  the 
citizenship  of  the  parties." 

After  a  discussion  of  the  cases  which  had  been  decided 
with  reference  to  those  sections,  it  was  held  that  the  claim 
could  not  be  supported,  and  that  the  circuit  court  had  no 
jurisdiction. 

The  same  sections  were  before  the  court  for  further  con- 
sideration in  Shoshone  Mining  Company  v.  Eutter.*^    This 

'153  U.  S.  411.  'Chicago,  Etc..  R.  Co.  v.  Wiggins 

^Shreveport  v.  Cole,  129  U.  S.  36;  Ferry  Co.,  108  U.  ^.  18. 

Starin  v.  New  York,  115  U.  S.  248,  •  175  U.  S.  571. 

257;   Gold-Washing  &  Water  Co.  v..  U77  U.  S.  505. 

Keyes,  96  U.  S.  199. 
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case  was  really  a  reargument  of  the  former  case;  the  court 
adhered  to  its  previous  decision,  and  said  (p.  507) : 

"We  pointed  out  in  the  former  opinion  that  it  was  well  settled  that 
a  suit  to  enforce  a  right  which  takes  its  origin  in  the  laws  of  the  United 
States  is  not  necessarily  one  arising  under  the  constitution  or  laws  of  the 
United  States,  within  the  meaning  of  the  Jurisdiction  clauses.  And  (p.  509), 
'Inasmuch,  therefore,  as  the  'adverse  suit'  to  determine  the  right  of  posses- 
sion may  not  involve  any  question  as  to  the  construction  or  effect  of  the 
constitution  or  laws  of  the  United  States,  but  may  present  simply  a  ques- 
tion of  fact  as  to  the  time  of  the  discovery  of  mineral,  the  location  of  the 
claim  on  the  ground,  or  a  determination  of  the  meaning  and  effect  of 
certain  local  rules  and  customs  prescribed  by  the  miners  of  the  district, 
or  the  effect  of  state  statutes,  it  would  seem  to  follow  that  it  is  not  one 
which  necessarily  arises  under  the  constitution  and  laws  of  the  United 
States."  Also  on  (p.  513),  "So,  we  conclude,  as  we  did  in  the  prior  case, 
that,  although  these  suits  may  sometimes  so  present  questions  arising 
under  the  Constitution  or  laws  of  the  United  States  that  the  Federal  courts 
will  have  Jurisdiction,  yet  the  mere  fact  that  the  suit  is  an  adverse  suit 
authorized  by  the  statutes  of  congress  is  not  in  and  of  itself  sufficient  to 
vest  Jurisdiction  In  the  Federal  courts." 

In  Western  Union  Tel.  Co.  v.  Ann  Arbor  R.  E.  Co.,^  the 

court  said  (pp.  243,  244) : 

"When  a  suit  does  not  really  and  substantially  involve  a  dispute  or 
controversy  as  to  the  effect  or  construction  of  the  constitution  or  laws 
of  the  United  States,  upon  the  determination  of  which  the  result  depends, 
it  is  not  a  suit  arising  under  the  constitution  or  laws.  And  it  must  appear 
on  the  record,  by  a  statement  in  legal  and  logical  form,  such  as  is  required 
in  good  pleading,  that  the  suit  is  one  which  does  really  and  substantially 
involve  a  dispute  or  controversy  as  to  a  right  which  depends  on  the 
construction  of  the  constitution  or  some  law  or  treaty  of  the  United  States, 
before  Jurisdiction  cian  be  maintained  on  this  ground."* 

In  Joy  V.  St.  Louis,^^  the  court  said  (p.  340) : 
"Setting  out  the  source  of  the  plaintiffs  title,  as  was  done  with  so 
much  detail  in  this  case,  was  unnecessary,  but  it  does  not  alter  the  case, 
because  a  claim  that  the  title  comes  from  the  United  States  does  not,  for 
that  reason  merely,  raise  a  Federal  question.  It  is  a  long  settled  rule, 
evidenced  by  many  decisions  of  this  court,  that  the  plaintiff  cannot 
make  out  a  case  as  arising  under  the  constitution  or  the  laws  of  the 
United  States  unless  it  necessarily  appears  by  the  complaint  or  petition 
or  bill  in  stating  plaintiffs  cause  of  action."  And  (p.  341),  "To  say 
that  there  is  a  dispute  between  the  parties  as  to  the  construction  of  the 
patent  or  of  the  several  acts  of  congress  referred  to,  does  not  raise  a 

•  178  U.  S.  239.  Portland  Gold  Mining  Co.,  175  U.  S. 

•Gold  Washing   k  Water   Co.   v.      571. 
Keyes,  96  U.  S.  199;   Blackburn  v.  "201  U.  S.  832. 
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Federal  question,  because  a  statement  that  there  Is  such  a  dispute  is 
entirely  unnecessary  in  averring  or  proving  plaintiff's  cause  of  action. 
His  source  of  title,  as  set  forth  in  the  petition,  might  not  be  disputed, 
and  the  defense  might  rest  upon  the  defense  of  adverse  possession,  as  set 
up  in  the  answer.  If  defendants  contented  themselves  on  the  trial  with 
proof  of  such  defense,  then  no  question  of  a>  Federal  nature  would  have 
been  tried  or  decided." 

In  Devine  v.  Los  Angeles,"  the  court  said  (p.  332) : 

'There  being  no  diversity  of  citizenship,  the  jurisdiction  of  the  Circuit 
Court  could  only  be  maintained  upon  the  ground  that  the  suit  arose  under 
the  constitution  or  laws  or  treaties  of  the  United  States,  and  a  suit  does 
not  so  arise  unless  it  really  and  substantially  involves  a  dispute  or  con- 
troversy as  to  the  effect  or  construction  of  the  constitution  or  some  law 
or  treaty  of  the  United  States,  upon  the  determination  of  which  the  result 
depends.  And  this  must  appear  from  the  plaintiffs  statement  of  his  own 
claim,  and  cannot  be  aided  by  allegations  as  to  the  defenses  which  might 
be  interposed." 

Finally,  in  Lonisyille  &  N.  E.  E.  Co.  v.  Mottley,^^  the 

court  said  (p.  152) : 

"It  is  the  settled  interpretation  of  these  words,  as  used  in  this  statute, 
conferring  Jurisdiction,  that  a  suit  arises  under  the  constitution  and  laws 
of  the  United  States  only  when  the  plaintiffs  statement  of  his  own  cause 
of  action  shows  that  it  is  based  upon  those  laws  or  that  constitution.  It 
is  not  enough  that  the  plaintiff  alleges  some  anticipated  defense  to  his 
cause  of  action  and  asserts  that  the  defense  is  invalidated  by  some  pro- 
vision of  the  constitution  of  the  United  States.  Although  such  allegations 
show  that  very  likely,  in  the  course  of  the  litigation,  a  question  under 
the  constitution  would  arise,  they  do  not  show  that  the  suit,  that  is,  the 
plaintiffs  cause  of  action,  arises  under  the  constitution.** 

Mr.  Justice  Moody  cites  nineteen  cases  in  which  he  says 
this  rule  has  been  repeated  and  adopted.^® 

It  is  thus  seen  that  a  case  is  not  within  the  act  of  1875, 
1887  or  1888,  unless  it  has  actually  arisen,  and  it  is  not  suf- 
ficient that  it  potentially  arises  during  the  progress  of  the 
suit. 

Turning  now  to  the  constitution,  it  is  to  be  observed  that 
it  was  not  until  March  3,  1875,  that  the  circuit  court  was 

"202  U.  S.  318.  Coast  Line  R.  Co.,   215  U.   S.  501, 

"211  U.  S.  149.  can    he    considered    as    overruling 

**  Nothing  said  or  decided  in  Ex  Gold  Washing  &  Water  Co.  v.  Keyes, 

parte  Young,  209  U.  S.  123,  144,  or  and  the  cases  that  have  followed  it. 

in  Macon  Grocery  Co.  v.  Atlantic 
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given  jurisdiction  of  all  snits  arising  un'der  the  constitution 
and  laws  of  the  United  States.  The  judiciary  act  of  1789 
conferred  no  such  jurisdiction.^^  Wherever,  therefore,  in 
the  decisions  of  the  Supreme  Court  prior  to  1877  (96  TJ.  S.) 
the  phrase  ''arising  under  the  constitution  or  laws"  has 
been  under  consideration,  the  question  has  been,  not  what 
that  phrase  meant  in  an  act  of  congress,  but  what  it  meant 
in  the  constitution.  The  discussion  was  over  the  constitu- 
tionality of  some  act  of  congress  which  had  conferred  juris-  - 
diction  on  the  national  courts  in  a  special  class  of  cases. 

In  Martin  v.  Hunter's  Lessee,^*^  the  question  was  whether 
the  twenty-fifth  section  of  the  judiciary  act  of  1789  con- 
ferring appellate  jurisdiction  upon  the  Supreme  Court,  with 
reference  to  the  judgments  of  the  supreme  courts  of  the 
states,  was  constitutional  or  not.  The  same  question  was 
present  in  Cohens  v.  Virginia.^®  In  Osbom  v.  TJ.  S.  Bank," 
the  question  was  whether  an  act  of  congress  allowing  the 
bank  to  sue  and  to  be  sued  in  the  circuit  courts  was  valid. 
In  The  Moses  Taylor,*®  the  question  concerned  that  section 
of  the  judiciary  act  of  1789  which  made  the  jurisdiction  of 
the  United  States  courts  exclusive  in  admiralty  cases.  In 
Claflin  V.  Houseman,  Assignee,**  the  revised  statutes  hav- 
ing provided  that  the  jurisdiction  of  the  United  States 
courts  should  be  exclusive  in  all  matters  and  proceedings  in 
bankruptcy,  the  question  was  whether  that  statute  prevented 
a  state  court  from  taking  cognizance  of  an  action  by  an  as- 
signee in  bankruptcy.  In  Tennessee  v.  Davis,**  the  ques- 
tion was  whether  section  643  of  the  revised  statutes  author- 
izing a  criminal  prosecution  commenced  against  an  United 
States  revenue  oflScer  to  be  removed  into  the  United  States 
circuit  court,  was  constitutional  or  not.  In  Cleveland,  Etc. 
E.  Co.  V.  McClung,*^  it  was  held  that  the  same  section  643 
of  the  revised  statutes  applied,  although  the  collector  in 

"Bank  v.  Deveaux,  5  Cranch,  61.         "Wall.  411,  428. 
"  1  Wheat.  306,  350.  »•  93  U.  S.  130. 

"6  Wheat.  264,  430.  "•lOO  U.  S.  257. 

"9  Wheat.  802.  "119  U.  S.  454. 
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his  defense  alleged  that  he  did  not  do  the  act  charged  against 
him. 

The  question  as  to  what  the  phrase  means  in  the  con- 
stitution having  been  presented  in  this  way,  it  can  be  fairly 
said  that  the  cases  hold  that  it  is  within  the  power  of  con- 
gress to  confer  jurisdiction  on  the  circuit  courts  in  cases 
that  potentially  arise  under  the  constitution  and  laws ;  any 
case  that  may  involve  a  question  arising  thereunder  can  law- 
fully be  put  by  congress  within  the  jurisdiction  of  the  cir- 
cuit court. 

In  Marbury  v.  Madison,^^  t^^  court  said  (p.  173) : 

'The  constitution  vests  the  whole  Judicial  power  of  the  United  States 
in  one  supreme  court,  and  such  inferior  courts  as  congress  shall,  from  time 
to  time,  ordain  and  establish.  This  power  is  expressly  extended  to  all 
cases  arising  under  the  laws  of  the  United  States;  and  consequently,  In 
some  form,  may  be  exercised  over  the  present  cases;  because  the  right 
claimed  is  given  by  a  law  of  the  United  States." 

It  is  true  that  it  was  held  in  that  decision  that  the  Su- 
preme Court  had  no  jurisdiction  of  the  case  then  under  dis- 
cussion ;  but  that  was  because  the  judiciary  act  undertook  to 
confer  upon  that  court  original  jurisdiction  in  a  case  of 
mandamus,  while  under  the  constitution  it  could  have  only 
appellate  jurisdiction  in  such  cases. 

In  Shoshone  Mining  Company  v.  Eutter,^^  the  court  said 

(p.  506) : 

**Under  these  clauses  congress  might  doubtless  provide  that  any  con- 
troversy of  a  Judicial  nature  arising  in  or  growing  out  of  the  disposal 
of  the  public  lands  should  be  litigated  only  in  the  courts  of  the  United 
States.  The  question,  therefore,  is  not  one  of  the  power  of  congress,  but 
of  its  intent." 

Chief  justice  Waite,  with  whom  Mr.  Justice  Miller  con- 
curred, dissenting  in  the  Pacific  E.  Co.  Removal  Cases,** 
nevertheless  said,  on  page  24:  *'I  do  not  doubt  the  power 
of  congress  to  authorize  suits  by  or  against  federal  cor- 
porations to  be  brought  in  the  courts  of  the  United  States. 
That  was  decided  in  Osbom^s  case,  and  with  it  I  have  no 
fault  to  find.  ^' 

"1  Cranch,  137.  «177  U.  S.  505.  '*115  U.  S.  1. 


Digitized  by 


Google 


WHEN   DOES   A   CASE       ABISE       UNDEB   FEDERAL  LAWS?      379 

k 

Congress  has  conferred  jurisdiction  on  tBe  circuit  courts 
in  cases  brought  by  or  against  national  banks,**  and  yet  it 
is  apparent  that  a  national  bank  might  sue  a  person  upon 
his  promissory  note,  and  the  complaint  not  show  that  there 
was  a  dispute  or  controversy  as  to  the  effect  or  construction 
of  any  act  of  congress  upon  the  determination  of  which  the 
result  depended.  Congress  has  given  exclusive  juris- 
diction to  the  circuit  courts  of  all  cases  arising  under  pat- 
ent rights,  but,  as  said  by  Chief  Justice  Marshall  in  Osbom 
v.  United  States  Bank  :2« 

•The  clause  in  the  patent  law,  authorizing  suits  in  the  circuit  courts, 
stands,  we  think,  on  the  same  principle.  Such  a  suit  is  a  case  arising 
under  a  law  of  the  United  States.  Yet  the  defendant  may  not,  at  the 
trial,  question  the  validity  of  the  patent,  or  make  any  point  whicli 
requires  the  consideration  of  an  act  of  congress.  He  may  rest  his  defence 
exclusively  on  the  fact,  that  he  has  not  violated  the  right  of  the  plaintiff. 
That  this  fact  becomes  the  sole  question  made  in  the  cause,  cannot  oust 
the  Jurisdiction  of  the  court,  nor  establish  the  position,  that  the  case 
does  not  arise  under  a  law  of  the  United  States." 

That  this  construction  of  the  constitution  was  inevitable 
results  from  considerations  which  were  expressed  in  the 
early  days  of  the  court.  In  Cohens  v.  Virginia,*'^  the  court 
said  (p.  384) : 

"One  of  these,  which  has  been  pressed  with  great  force  by  the  counsel 
for  the  plaintiffs  in  error,  is,  that  the  judicial  power  of  every  well- 
constituted  government  must  be  co-extensive  with  the  legislative,  and 
must  be  capable  of  deciding  every  Judicial  question  which  grows  out  of 
the  constitution  and  laws.  If  any  proposition  may  be  considered  as  a 
political  axiom,  this,  we  think,  may  be  so  considered.  In  reasoning  upon 
it,  as  an  abstract  question,  there  would,  probably,  exist  no  contrariety  of 
opinion  respecting  it.  Every  argument,  proving  the  necessity  of  the  prin- 
ciple, proves  also  the  propriety  of  giving  this  extent  to  it."  And  again 
(p.  387),  "No  government  ought  to  be  so  defective  in  its  organization,  as 
not  to  contain  within  itself,  the  means  of  securing  the  execution  of  its 
own  laws  against  other  dangers  than  those  which  occur  every  day.  Courts 
of  Justice  are  the  means  most  usually  employed;  and  it  is  reasonable  to 
expect,  that  a  government  should  repose  on  its  own  courts,  rather  than 
on  others." 

» Kennedy  v.  Gibson.  8  Wall.  498.         ••  9  Wheat.  738.  826. 

«  6  Wheat.  264. 
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In  Osbom  v.  Bank,*®  the  court  said  (p.  820) : 

"And  if  their  existence  are  sufficient  to  arrest  the  jurisdiction  of  th« 
court,  words  which  seem  intended  to  be  as  extensive  as  the  constitution, 
laws  and  treaties  of  the  Union — which  seem  designed  to  give  the  courts 
of  the  government  the  construction  of  all  its  acts,  so  far  as  they  aftect 
the  rights  of  individuals — would  be  reduced  to  almost  nothing."  And 
again  (p.  822),  "And  words  obviously  intended  to  secure  to  those  who 
claim  rights  i;nder  the  constitution,  laws  or  treaties  of  the  United  States, 
a  trial  in  the  Federal  courts,  will  be  restricted  to  the  insecure  remedy  of 
an  appeal,  upon  an  insulated  point,  after  it  had  received  that  shape 
which  may  be  given  to  it  by  another  tribunal,  into  which  he  is  forced 
against  his  will.  We  think,  then,  that  when  a  question  to  which  the 
judicial  power  of  the  Union  is  extended  by  the  constitution,  forms  an 
ingredient  of  the  original  clause,  it  is  in  the  power  of  congress  to  give 
the  circuit  courts  jurisdiction  of  that  cause,  although  other  questions  of 
fact  or  of  law  may  be  involved  in  it." 

In  United  States  v.  Eeese,^  the  court  said  (p.  217) : 

"Rights  and  immunities  created  by  or  dependent  upon  the  constitution 
of  the  United  States  can  be  protected  by  congress.  The  form  and  manner 
of  the  protection  may  be  such  as  congress,  in  the  legitimate  exercise  of 
its  legislative  discretion,  shall  provide.  These  may  be  varied  to  meet 
the  necessities  of  the  particular  right  to  be  protected." 

In  Logan  v.  United  States,^^  the  court  said  (p.  283) : 

"Upon  this  question  the  court  has  no  doubt.  As  was  said  by  Chief 
Justice  Marshall,  in  the  great  case  of  McCuloch  v.  Maryland,  'The  govern- 
ment of  the  Union,  though  limited  in  its  powers,  is  supreme  within  its 
sphere  of  action.'  'No  trace  is  to  be  found  in  the  constitution  of  an 
intention  to  create  a  dependence  of  the  government  of  the  Union  on  those 
of  the  states,  for  the  execution  of  the  great  powers  assigned  to  it.  Its 
means  are  adequate  to  its  ends;  and  on  those  means  alone  was  it  expected 
to  rely  for  the  accomplishment  of  its  ends.  To  impose  on  it  the  necessity 
of  resorting  to  means  which  it  cannot  control,  which  another  government 
may  furnish  or  withhold,  would  render  its  course  precarious,  the  result 
ot  its  measures  uncertain,  and  create  a  dependence  on  other  governments, 
which  might  disappoint  its  most  important  designs,  and  is  incompatible 
with  the  language  of  the  constitjition.' " 

Wherever,  therefore,  there  is  a  right  created  by  the  con- 
stitution or  laws,  congress  has  power  to  give  to  the  circuit 
courts  jurisdiction  of  all  cases  relating  to  it. 

Returning  now  to  the  questions  asked  at  the  beginning, 
the  answer  to  the  first  one  must  be,  that  a  case  arises  under 

«9  Wheat.  738.  "92  U.  S.  214.  ••144  U.  S.  263. 


Digitized  by 


Google 


WHEK   DOES   A   CASE   " ARISE ''   UNDER   FEDERAL  LAWS?      381 

the  constitution  and  laws  of  the  United  States,  as  those 
words  are  used  in  the  constitution,  when  it  may  present 
a  federal  question;  the  answer  to  the  second  question  must 
be,  that  a  case  arises  under  the  constitution  and  laws  of  the 
United  States,  as  these  words  are  used  in  the  acts  of  1875, 
1887  and  1888,  when  the  case  does  present,  according  to 
the  plaintiff's  complaint,  a  dispute  between  the  parties  as 
to  the  meaning  of  the  constitution  or  any  law. 

It  may  be  said  in  passing,  that  the  court  in  construing 
the  act  of  1875  adopted  the  claim  made  by  Mr.  Justice  John- 
son in  his  dissenting  opinion  in  Osbom  v.  Bank  of  the  United 
States.^i    He  said  (p.  885) : 

"That   until   such  a  question  actually   arose,  until  such  a  case  was 
actually  presented,  non  constat,  but  the  cause  depended  upon  general  prin- 
C  ciples,  exclusively  cognizable  in  the  state  courts;  that  neither  the  letter 

I  nor  the  spirit  of  the  constitution  sanctioned  the  assumption  of  Jurisdiction 

on  the  part  of  the  United  States,  at  any  previous  stage,"  and  (p.  886), 
'*Tbe  judicial  power  extends  only  to  'cases  arising*,  that  is,  actual,  not 
potential,  cases." 

The  two  constructions  given  to  the  same  phrase  are  well 
illustrated  by  the  employers*  liability  act.  The  act  as 
passed  in  1908  gave  the  railroad  employee  when  he  was  in- 
jured, certain  rights  against  the  company.  It  said  noth- 
ing about  where  the  actions  to, vindicate  those  rights  should 
be  commenced.  If  such  an  employee  having  been  injured 
had  brought  a  suit  against  the  company,  alleging  only  facts 
which  showed  that  he  was  entitled  to  the  benefit  of  the  act, 
and  the  complainant  made  no  allegation  that  there  was  a 
dispute  between  himself  and  the  defendant  as  to  the  mean- 
ing and  construction  of  the  law,  the  action  could  not  have 
been  maintained  in  the  circuit  court,  under  the  provisions 
of  the  original  act;  nor  could  the  defendant,  under  that 
act,  have  removed  the  cause  into  the  circuit  court,  if  it  had 
been  commenced  in  a  state  court.  This  could  not  have  been 
done,  for  it  would  not  have  been  a  case  arising  under  the 
constitution  or  laws.^^    Congress,  however,  having  by  the 

»9  Wheat.  738.  "Nelson  v.  Southern  Ry.  Co.,  172 

Fed.  478. 
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act  of  1910  expressly  given  the  circuit  court  jurisdiction  of 
all  cases  arising  under  the  act,  plaintiff  can  now,  under  such 
a  bare  complaint,  maintain  his  suit  in  the  circuit  court. 

It  may  be  said  that  the  two  different  constructions  given 
to  the  same  phrase  came  about  in  this  way:  In  the  early 
cases  the  question  was  not  what  congress  had  done,  but  what 
it  might  do.  What  it  had  done  was  perfectly  plain :  it  had 
in  one  case  expressly  authorized  the  United  States  bank  to 
sue  and  to  be  sued  in  the  circuit  court ;  in  another  it  had  ex- 
pressly authorized  a  case  to  be  taken  from  the  supreme 
court  of  a  state  to  the  Supreme  Court  of  the  United 
States;  in  another  it  had  expressly  authorized  national 
banks  to  sue  in  the  circuit  court;  in  another  it  had  expressly 
authorized  a  suit  against  a  collector  to  be  removed,  and  in 
all  these  cases  the  intention  of  congress  was  plain.  The 
only  question  was  whether  it  had  power  to  do  what  it  had 
attempted  to  do.  But  when  the  act  of  1875  came  to  be  con- 
sidered another  question  presented  itself.  No  one  has  ever 
doubted  that  congress  had  power  to  confer  upon  circuit 
courts  jurisdiction  in  cases  arising  under  the  constitution 
or  laws  of  the  United  States.  No  one  could  doubt  it,  because 
the  constitution  says  in  so  many  words  that  the  judicial 
power  shall  extend  to  such  cases.  Under  the  act  of  1875 
the  question  was,  therefore,  not  whether  congress  had  power 
to  pass  the  law,  but  rather,  to  what  cases  did  congress  in- 
tend that  the  law  should  apply.  That  the  court  has  been 
right  in  the  two  constructions  which  it  has  given  to  the 
same  phrase  seems  apparent.  If  the  national  government 
was  to  be  maintained,  the  court  was  certainly  right  in  say- 
ing that  the  government  had  the  power  to  give  to  its  own 
courts  the  determination  of  all  cases  which  had  to  do  with 
rights  created  by  that  government.  It  was  not  bound  to 
turn  them  over  to  the  state  courts  at  the  beginning,  even 
if  it  did  retain  in  its  own  courts  the  power  of  review  after 
the  cases  had  passed  through  the  state  tribunals. 

It  was  equally  right  in  saying  that  by  the  act  of  1875  con- 
gress could  not  have  intended  to  burden  the  circuit  courts 
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with  all  the  cases  that  might  by  any  possibility  involve  a 
question  arising  under  the  laws  of  the  United  States.  It 
was  said  in  Shoshone  Mining  Co.  v.  Butter,*^  at  p.  507 : 

"We  pointed  out  in  the  former  opinion  that  it  was  weU  settled  that  a 
suit  fo  enforce  a  right  which  takes  its  origin  In  the  laws  of  the  United 
States  is  not  necessarily  one  which  arises  under  the  constitution  or  laws 
of  the  United  States,  within  the  meaning  of  the  Jurisdiction  clauses,  for, 
if  it  did,  every  action  to  establish  title  to  real  estate  (at  least  in  the 
newer  states)  would  be  such  a  one,  as  all  titles  in  those  states  come 
from  the  United  States  or  by  virtue  of  its  laws." 

It  can  easily  be  argued  that  the  intention  of  congress  was 
that  such  potential  cases  should  be  left  in  the  state  courts 
until  a  federal  question  had  actually  appeared  and  been  liti- 
gated, when  it  could  be  removed  to  the  national  tribunal  if 
a  defendant  claimed  that  national  rights  had  been  denied. 
Such  had  been  the  law  from  the  foundation  of  the  govern- 
ment until  1875.  It  therefore  seems  that  there  is  no  real 
conflict  between  these  two  lines  of  cases. 

There  remain  to  be  considered,  however,  several  classes 
of  cases  which  do  apparently  present  such  a  conflict.  The 
most  striking  class  is  that  in  which  it  is  held  that  any  corpo- 
ration created  by  an  act  of  congress  can  remove  cases  from 
a  state  court  into  the  circuit  court.  The  first  of  these 
cases  is  The  Pacific  Railroad  Removal  Cases,**  foreshad- 
owed in  Provident  Savings  Society  v.  Ford,**  decided  on 
the  same  day.  The  plaintiff  in  error  in  four  of  the  Pacific 
Railroad  Removal  Cases  was  the  Union  Pacific  Railway 
Company,  and  in  the  other  three  cases  the  Texas  &  Pacific 
Railway  Company.  The  charter  of  the  Union  Pacific  Rail- 
road Company,  act  July  1,  1862,  12  St.  at  Large,  489,  pro- 
vided in  the  first  section  that  the  company  *' shall  be  able  to 
sue  and  be  sued  *  *  *  in  all  courts  of  law  and  equity 
within  the  United  States. '  *  The  charter  of  the  Texas  Pacific 
Railroad  Company,  act  March  3, 1871,  16  St.  at  Large,  573, 
provided  in  its  first  section,  as  follows:     ''And  shall  be 

» 177  U.  S.  505.  »*  115  U.  S.  1.  » 114  U.  S.  635. 
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able  to  sue  and  be  sued,  plead  and  be  impleaded,  defend  and 
be  defended  in  all  courts  of  law  and  equity  within  the  Uniled 
States/*  A  decision  that  under  these  acts,  a  suit  might 
have  been  commenced  originally  in  the  circuit  court  against 
either  one  of  these  companies  would  have  been  well  within 
the  decision  in  Osbom  v.  United  States  Bank.*®  But  these 
seven  cases  were  brought  originally  in  a  state  court,  and 
were  removed  to  the  circuit  court.  While  the  charters  of 
the  railroad  companies,  as  has  been  seen,  provided  that  suits 
might  be  conmienced  in  the  circuit  court  against  the  com- 
pany, they  did  not  provide  that  they  might  be  removed  into 
the  circuit  court  if  commenced  in  a  state  court;  the  Supreme 
Court,  however,  held  that  they  could  be  so  removed,  under 
the  act  of  1875,  the  court  saying  (p.  11) : 

"We  are  of  opinion  that  corporations  of  the  United  States,  created  hy 
and  organized  under  acts  of  congress  like  the  plaintiff  in  error  in  these 
cases,  are  entitled  as  such  to  remove  into  the  Circuit  Courts  of  the  United 
States  suits  hrought  against  them  in  the  state  courts,  under  and  by  virtue 
of  the  Act  of  March  3, 1875,  on  the  ground  that  such  suits  are  suits  'arising 
under  the  laws  of  the  United  States/" 

This  ruling  was  made  exclusively  upon  the  authority  of 
Osbom  V.  Bank  of  the  United  States,  it  being  based  upon 
what  was  said  in  that  case,  rather  than  upon  what  was  de- 
cided therein.  The  doctrine  announced  in  this  case  has 
since  been  f  pUowed.*'' 

Another  line  of  cases  in  apparent  conflict  includes  those 
relating  to  suits  against  United  States  marshals.  Davis 
V.  South  Carolina,*®  arose  after  the  act  of  1875.  It  was  a 
suit  against  a  marshal's  deputy  for  acts  done  by  him  while 
assisting  a  revenue  oflScer.  It  was  removed  into  the  circuit 
court  from  the  state  court  under  Sec.  643  of  the  revised 
statutes,  which  authorized  a  person  sued  in  a  state  court  for 
acts  committed  by  him  as  a  revenue  officer,  to  remove  the 
case  into  the  circuit  court.    Inasmuch  as  the  decision  was 

••9  Wheat  738.  U.  S.  606;  Matter  of  Dunn,  212  U. 

"  Texas  Pacific  R.  Co.  v.  Cody,  166      S.  374. 

••107  U.  S.  597. 
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based  upon  Sec.  643,  and  not  upon  the  act  of  1875,  it  may 
be  inferred  that  the  court  did  not  then  consider  that  a  .suit 
against  an  United  States  marshal  was  a  case  arising  under 
the  laws  of  the  United  States,  within  the  meaning  of  that 
act.  Feibelman  v.  Packard*®  was,  as  the  court  said,  not  an 
action  against  the  marshal  for  trespess,  but  was  an  action 
on  his  bond.  It  was  observed  that  a  bond  was  required  to 
be  given  by  Sec.  783  of  the  revised  statutes,  and  that  that 
Sec.  784  expressly  gave  a  right  of  action  thereon.  It  might 
be  said  that  the  removal  in  this  case  was  based  upon  Sec. 
784,  and  that  the  case  does  not  necessarily  hold  that  an 
action  against  a  marshal  on  his  bond  was  one  arising  under 
a  law  of  the  United  States,  within  the  meaning  of  the  act 
of  1875.  Bock  V.  Perkins*^  was,  however,  a  simple  action 
of  trespass  against  a  marshal  and  his  deputies  for  an  un- 
lawful seizure  of  property  under  an  attachment  issued  from 
a  circuit  court  of  the  United  States.  It  was  brought  in  a 
state  court,  and  was  removed  by  the  defendants  into  the 
circuit  court,  on  the  ground  that  it  was  a  case  arising  under 
the  laws  of  the  United  States,  and  this  the  Supreme  Court 
held.  The  same  ruling  was  made  in  Sonnentheil  v.  Chris- 
tian Moerlein  Brewing  Co.,**  the  court  saying  (p.  405) : 

"If  suits  against  a  bank  or  raUways  chartered  by  congress  are  suits 
arising  under  the  laws  of  the  United  States,  as  was  held  in  Osbom  t. 
U.  S.  Bank,  9  Wheaton,  738,  and  in  Pacific  Railway  Removal  Case,  115 
U.  S.  1,  with  even  greater  reason  must  it  be  considered  that  a  suit  against 
a  marshal  of  the  United  States  for  acts  done  in  his  ofDcial  capacity  falls 
within  the  same  category." 

Howard  v.  United  States**  was  an  action  against  a  clerk 

of  the  United  States  circuit  court  upon  his  bond  as  such. 

The  court  said  (p.  681) : 

"It  was  therefore  a  suit  arising  under  the  laws  of  the  United  States, 
of  which  the  Circuit  Court  (concurrent  with  the  courts  of  the  state)  was 
entitled  to  take  original  cognizance,  even  if  the  parties  had  been  citizens 
of  the  same  rate.    Act  of  August  13,  1888,  25  Stat.  434,  C.  866.    This 

••  109  U.  S.  421.  "  172  U.  S.  401. 

^•139  U.  S.  628.  "184  U.  S.  676. 
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court  has  heretofore  decided  that  a  suit  upon  a  bond  of  a  marshal  of 
the  United  States  was  one  arising  under  the  laws  of  the  United  States.  .  .  . 
The  same  principle  must  be  held  to  be  applicable  to  suits  upon  the  bond 
of  a  clerk  of  a  court  of  the  United  States.  It  could  not  be  that  a  suit 
upon  the  bond  of  a  marshal  was  one  arising  under  the  laws  of  the 
United  States,  and  that  a  suit  upon  a  bond  of  a  clerk  of  a  court  of  the 
United  States  was  not  of  the  same  class." 

It  seems  diflSeult  to  reconcile  the  rulings  in  the  cases  of 
the  federal  corporations,  cases  of  United  States  marshals 
and  cases  of  the  United  States  clerks,  with  the  rulings  and 
decisions  commencing  with  the  Gold- Washing  &  Water  Co. 
case'*^  and  ending  with  the  Louisville  &  C.  R.  Co.  v.  Mottley 
case.** 

One  of  the  Pacific  Removal  Cases  was  an  action  by  Myers, 
a  switchman,  against  the  railway  company  for  an  injury 
alleged  to  have  been  sustained  by  him  through  the  careless- 
ness of  the  company  or  its  agents,  in  the  construction  of  the 
coupling  of  its  cars.    It  does  not  appear  that  the  complaint 
in  that  action  alleged  that  there  was  any  controversy  be- 
tween the  plaintiff  and  the  defendant  as  to  the  construction 
of  the  charter  of  the  defendant ;  and  if  there  had  been  such 
an  allegation,  it  would  have  been,  under  the  decision  in  Joy 
V.  St.  Louis,  entirely  unnecessary.    How  can  it  be  said  that 
Myers  ^  complaint  did  **  really  and  substantially  involve  a 
dispute  or  controversy  as  to  the  effect  or  construction  of  a 
law  of  the  United  States,  upon  the  determination  of  which 
the  result  depended!'^ 

When  Bock  sued  Perkins  he  alleged,  so  far  as  appears 
from  the  record  in  the  case,  nothing  but  his  ownership  of 
the  property  in  question  and  its  seizure  by  the  defendant. 
It  does  not  appear  that  in  his  complaint  he  even  alleged 
that  the  defendant  was  an  United  States  marshal.  How 
can  it  be  said  that  such  a  complaint  presented  upon  its  face 
any  controversy  as  to  the  construction  or  effect  of  any  law 
of  the  United  States!  It  did  appear  in  that  case  by  the  an- 
swer that  the  defendant  was  an  United  States  marshal ;  but 

«96  U.  S.  "211  u.  s. 
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the  case  does  not  even  show  that  any  allegation  was  made 
therein  to  the  effect  that  any  act  of  congress  was  to  be  con- 
strued, or  that  there  was  any  dispute  as  to  such  construc- 
tion. As  was  said  in  Shoshone  Mining  Co.  v.  Butter,  the 
suit  might  hot  involve  any  question  as  to  the  construction 
of  the  effect  of  any  law  of  the  United  States,  but  might 
present  simply  a  question  of  fact. 
Mii^xEAPoufl,  MINN.  Charles  A.  Willard. 
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JEREMY  BENTHAM,  THE  FIRST  LAW  REFORMER. 

The  eighteenth  century  had  half  run  its  course ;  George  11 
was  still  on  the  throne — **  snuffy  old  drone  from  the  German 
hive,''  as  Wendell  Holmes  calls  him;  Samuel  Johnson  was 
'* enriching  the  pages  of  the  Gentleman's  Magazine/'  to  use 
Boswell's  phrase;  Lord  Mansfield  was  developing  the  *4aw 
merchant''  by  a  series  of  masterly  decisions;  John  Wesley 
was  hard  at  work  on  his  missionary  journeys  through  Eng- 
land; Rousseau  was  writing  his  epoch-making  Origine  des 
Soci^tes,  when  in  a  quiet  backwater  in  the  City  of  London, 
in  an  old  house  in  Red  Lion-lane,  close  to  St.  Aldgate's 
Church,  a  little  boy— small,  shy,  and  sensitive— was  grow- 
ing up  with  little  more  companionship  than  that  of  his  own 
thoughts.  No  star  came  and  stood  over  his  birthplace;  no 
angels  sang;  yet  in  that  youthful  mind  were  germinating 
ideas  from  which  was  to  spring  a  new  social  era,  a  rich 
harvest  of  beneficent  legislation.  The  greatest  happiness  of 
the  greatest  number  is  the  motto  of  modem  democracy,  **the 
only  possible,  the  only  conceivable  principle,"  as  Sir  H. 
Maine  says,  **  which  can  guide  legislation  on  a  grand  scale, 
and  that  it  is  so  is  chiefly  due  to  Bentham's  influence." 

CHILDHOOD  IN  RED  LION-LANE. 

It  was  a  curious  little  household  in  Red  Lion-lane.  The 
father  was  an  ambitious  attorney,  worldly  minded  and  push- 
ing, who  had  inherited  a  good  deal  of  money  from  his  father, 
a  city  pawnbroker.  The  mother  was  the  daughter  of  a  draper 
at  Andover,  a  sweet,  aJBfectionate  woman — **all  the  females 
of  our  family,"  says  Bentham,  **were  amiable,  kind-hearted, 
and  generous" — ^but,  like  the  wives  and  mothers  of  that  day, 
her  horizon  was  bounded  by  her  home,  the  still-room  and 
the  best  parlor.  Little  Jeremy  was  the  pride  of  his  parents' 
hearts,  and  by  way  of  being  an  infant  prodigy.    One  day 
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when  he  was  only  three  his  parents,  returning  from  a  walk, 
f  onnd  him  perched  on  a  high  chair  at  a  table,  with  a  lighted 
candle  on  each  side  of  him,  absorbed  in  the  reading  of  a  huge 
folio  of  Eapin's  History.  The  scene  might  do  for  a  com- 
panion picture  to  that  of  the  child  Handel  discovered  by  his 
family  seated  in  his  nightgown  at  an  old  harpsichord  in  the 
attic  and  discoursing  sweet  music  in  the  stillness  of  the 
night.  Little  Jeremy  had  to  fall  back  on  Eapin,  for  no  light 
literature  was  to  be  got.  His  mother,  as  a  point  of  principle, 
refused  him  access  to  every  book  by  which  amusement  might 
in  any  shape  be  administered,  both  parents  thinking  there 
was  ** contagion'*  in  them.  Picture  his  delight,  then,  when 
the  first  book  which  his  French  teacher,  M.  La  Combe,  put 
into  his  hands  was  a  collection  of  fairy  tales.  It  opened  with 
the  history  of  Les  Petit  Poucet  and  the  Ogre  Family ;  then 
there  was  Roquette  a  la  Houpe,  Cinderella,  the  Belle  du  Bois 
Dormante,  the  Chat  Botte,  and  Fenette  and  her  Naughty 
Sisters — ^Nonchalant  and  the  other.  **How  did  I  joy,''  he 
says,  ''over  the  administration  of  poetic  justice  in  its  most 
admirable  shape  when  Nonchalant,  the  wicked  would-be 
seducer,  having  popped  himself  into  the  barrel  full  of  razors 
and  serpents  which  he  had  prepared  for  his  intended  victim, 
was  himself  rolled  down  the  mountain  in  her  place!" 

THE  YOUNG  TELEMAOHUS. 

But  a  book  which,  if  less  entrancing  than  fairy  tales,  left  a 
deeper  impression  on  the  moral  side  of  his  mind  was  that 
classic  of  juvenile  French  literature.  The  Adventures  of 
Telemachus.  '"That  romance,"  he  says — he  was  only  six  or 
seven  when  he  read  it — ''may  be  regarded  as  the  foundation 
stone  of  my  whole  character :  the  starting  post  from  which 
my  career  of  life  commenced.  The  first  dawning  in  my  mind 
of  the  principles  of  utility  may,  I  think,  be  traced  to  it.  One 
scene  in  particular  left  a  strong  impression.  It  is  where 
Telemachus  comes  to  Crete  and  finds  them  choosing  a  king. 
Each  candidate  has  to  give  his  answers  to  certain  questions 
on  the  right  method  of  government.    The  answers  of  one 
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came  very  near  the  doctrine  of  utility;  but  this  candidate 
only  came  in  second  best.  The  prize  was  adjudged  to  Tele- 
machus,  whose  notions  seemed  to  me  a  short  but  still  too  long 
tissue  of  vague  generalities,  by  which  no  clear  impression 
was  presented  to  my  mind.  It  was  too  much  of  a  piece  with 
Lord  Bacon's  notion  of  a  good  government  and  his  principles 
of  legislation,  ending  with  Ho  generate  virtue  in  subjects, 
generare  virtutem  in  subditis/  I  was  disappointed,  and  the 
recollection  of  my  disappointment  still  dwells  in  my  mind.'' 
But  the  book  fired  his  young  ambition.  Why,  he  said  to  him- 
self, should  not  he  be  a  Telemachus? 

THE  PHILOSOPHER  OF   WESTMINSTER  SCHOOL. 

A  youthful  philosopher  revolving  theories  of  government 
in  this  way  at  the  age  of  eight  was  not  likely  to  find  the  rough 
life  of  a  public  school  a  very  agreeable  environment,  espe- 
cially a  philosopher  of  very  small  stature,  and  a  weakling,  as 
Bentham  was — 'Hhe  feeblest  of  feeble  boys."  Home,  the 
old  house  in  Aldgate,  he  used  to  say,  was  his  earth.  Brown- 
ing Hill,  Reading,  where  his  grandmother  lived,  a  charming 
old  country  house,  with  its  village  green,  its  gardens,  orchard 
and  venerable  elms,  its  granary  with  the  rusty  old  sword  in 
it  which  the  children  used  to  brandish  against  the  rats — this 
was  his  paradise.  Westminster  School  was  **hell,"  the  in- 
struction *' miserable,"  the  fagging  a  ** horrid  despotism." 
His  father  had  fixed  on  Westminster  for  him  because  it  was 
favored  by  so  many  scions  of  nobility,  and  he  wanted  his  son 
to  **make  his  way  among  the  great."  One  day  the* Duchess 
of  Leeds,  who  had  two  sons  at  the  school,  sailed  through  the 
playground,  and,  seeing  little  Bentham  at  play  with  some 
of  the  other  boys,  she  called  him  to  her.  '*You  know  who  I 
ami"  ''No,  madam,  no;  I  have  not  that  honor."  Some- 
thing in  the  reply  pleased  the  Duchess,  and  she  asked  him 
to  go  home  with  her  sons,  and  the  Duke  introduced  him  to 
the  company.  ''This  is  Bentham,  a  little  philosopher,"  said 
he.  Bentham 's  father,  who  was  always  dinning  into  his  head 
the  necessity  of  pushing  forward,  hailed  this  visit  to  the 
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Duke  of  Leeds  as  the  making  of  his  son's  fortune.  Every- 
thing, he  would  say,  was  to  be  done  by  pushing.  * '  Pushing, ' ' 
he  would  repeat,  *  *  pushing  is  the  one  thing  needful.  * '  *  *  But 
pushing, '^  as  Bentham  adds,  *^was  not  congenial  to  my  char- 
acter.*' Indeed,  all  his  life  he  suffered  severely  from  bash- 
fulness.  In  the  same  spirit  of  push  and  making  his  son  into 
a  little  man  before  his  time,  Bentham 's  father  sent  him  to 
Oxford  (Queen's  College)  at  twelve. 

BLACKSTONe's  LECTURES. 

Here  he  profited  as  little  as  at  the  bear  garden  at  West- 
minster. He  found  the  society  of  the  place  either  **  stupid 
or  dissipated."  His  tutor  spent  most  of  his  time  playing 
cards.  Infidelity — and  that  of  the  coarsest  type — ^was  rife. 
But  one  lasting  benefit  he  did  derive  from  his  sojourn  at  the 
university,  springing  from  the  stimulus  of  antagonism.  He 
attended  Blackstone's  lectures — the  lectures  on  which  the 
famous  Commentaries  were  based — and  listened  with  **rebej 
ears"  to  the  commentator's  theories  of  ** natural  rights" 
and  the  origin  of  society.  It  was  the  desire  to  expose  the 
fallacies  which  he  thought  he  detected  there  which  prompted 
his  first  work,  A  Fragment  on  Government,  in  1776.  Black- 
stone 's  complacent  optimism,  his  belief  in  English  law  and 
the  English  Constitution  as  the  best  of  all  possible  arrange- 
ments, exasperated  the  critical  and  reforming  mind  of  Ben- 
tham. Blackstone  's  manner,  too,  gave  him  offence.  He  was 
a  * 'formal,  precise,  and  affected  lecturer,  cold,  reserved,  and 
wary,  exhibiting  a  frigid  pride."  But  theories  of  govern- 
ment had  for  the  time  to  be  put  aside.  His  father  was  bent 
on  his  going  to  the  bar  and  making  a  name.  It  is  interesting 
in  these  days,  when  there  is  talk  of  reviving  the  ''students' 
box"  in  court,  to  find  a  place  being  taken  for  him  as  a  student 
in  the  Court  of  King's  Bench,  Westminster.  To  secure  the 
seat  during  term  his  father  had  to  give  the  crier  of  the  court 
a  fee  of  7s.  6d.  This  seat,  which  was  one  of  four,  was  iname- 
diately  below  the  officers,  under  the  judges.  In  former  days 
room  had  been  reserved  for  two  students  on  each  side  of  the 
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judge  on  the  bench,  but  Lord  Kenyon  put  an  end  to  this 
usage. 

THE  ''demon   of  chicane." 

Besides  providing  him  with  a  seat  in  the  King's  Bench, 
Bentham's  father  had  put  into  his  hands,  to  inspire  him  with 
legal  ambition,  the  Life  of  Lord  Chancellor  Clarendon, 
then  just  published ;  but  its  effect  was  quite  neutralized  by 
another  ** precious"  autobiography  which  fell  in  his  way 
about  the  same  time — that  of  Constantia  Philips  (Memoirs 
of  a  Courtesan).  This  young  lady  had  suffered  much  at  the 
hands  of  the  law.  There  is  an  account  in  it  of  some  scandal- 
ous proceedings  at  Doctors'  Commons  by  which  her  husband 
set  aside  their  marriage.  ** Ding-dong,"  says  Bentham, 
''went  the  tocsin  of  the  law.  Tossed  from  pillar  to  post  was 
the  fair  penitent — ^from  courts  spiritual  to  courts  temporal, 
from  courts  temporal  to  courts  spiritual,  by  Blackstone  called 
courts  Christian.'  Lengthy,  of  course,  was  the  vibration. 
Particulars  of  it  are  not  remembered,  nor  matters  it  that  they 
should  be.  What  is  remembered  is  that  while  reading  and 
musing  the  Demon  of  Chicane  appeared  to  me  in  all  his 
hideousness.  What  followed?  I  abjured  his  empire.  I 
vowed  war  against  him.  My  vow  has  been  accomplished, 
with  what  effect  will  be  acknowledged  when  I  am  no  more." 

Deeply  imbued  with  these  prejudices  against  law  and  law- 
yers, ''I  went  to  the  bar,"  says  Bentham,  ''as  a  bear  to  the 
stake.  On  my  being  called  I  found  a  cause  or  two  at  nurse 
for  me.  My  first  thought  was  how  to  put  them  to  death,  and 
my  endeavors  were  not,  I  believe,  altogether  without  success. 
A  case  was  brought  to  me  for  my  opinion.  I  ransacked  all 
the  codes.  My  opinion  was  right  according  to  the  codes,  but 
it  was  wrong  according  to  a  manuscript  unseen  by  me  and 
inaccessible  to  me — a  manuscript  containing  the  report  of  I 
know  not  what  opinion,  said  to  have  been  delivered  before  I 
was  bom,  and  locked  up,  as  usual,  for  the  purpose  of  being 
kept  back  or  produced  according  as  occasion  served.  This 
incident,  the  forerunner  of  so  many  others,  added  its  fuel 
to  the  flame  which  Constantia  had  lighted  up." 
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THE  PHILOSOPHIC  LIFE. 

Naturally  all  this  was  extremely  disappointing  to  his  am- 
bitious parent,  who  regarded  him  in  the  light  of  a  **lost 
child,'*  and  a  stepmother,  whom  his  father  gave  him  about 
this  time,  and  with  whom  he  did  not  get  on,  helped  to  widen 
the  breach.  Accordingly,  the  next  scene  shifts  to  a  garret 
in  Lincoln 's-inn,  where  young  Bentham  is  found  living  his 
own  life  on  an  allowance  of  £90  a  year  from  his  father,  and 
getting  gleams  of  practical  philosophy  from  Montesquieu, 
Harrington,  Beocario,  and  Helvetius.  Most  of  all,  Helvetius, 
the  French  philosopher,  set  him  on  the  principle  of  utility, 
but  it  was  from  a  pamphlet  of  Priestley  that  he  got  his 
catch  phrase,  summing  up  his  philosophy,  '*the  greatest  hap- 
piness of  the  greatest  number.  * '  '  *  In  this  phrase  I  saw,  * '  he 
says,  **  delineated  for  the  first  time  a  plain  as  well  as  a  true 
standard  for  whatever  is  right  or  wrong,  useful,  useless,  or 
mischievous  in  human  conduct,  whether  in  the  field  of  morals 
or  politics.*'  He  felt  as  the  discovery  dawned  upon  him  all 
the  sensations  of  Archimedes,  or  of  Cortez  when  he  first 
gazed  on  the  Pacific.  '*When  I  had  sketched  a  few  vague 
notions  on  the  subject  I  looked  delighted  at  my  work.  I 
remember  asking  myself.  Would  I  take  £500  for  that  sheet  of 
paper  t   Poor  as  I  was,  I  answered  myself.  No,  I  would  not !  *  ^ 

UTILITARIANISM  AND  THE  GBEATEST  HAPPINESS  PBINCIPLE. 

Now  what  was  this  great  discovery  of  Bentham  *s  which  so 
elated  himt  Let  us  try  and  understand  it.  Looking  around 
him,  Bentham  saw  that  men  do  not  base  their  conduct  on 
any  settled  principle.  One  man  will  say  **my  moral  sense 
tells  me''  that  such  or  such  a  course  is  right  or  wrong.  An- 
other says  **my  common  sense  tells  me,''  or  **my  under- 
standing." Another  talks  about  the  law  of  nature,  right 
reason,  the  fitness  of  things.  Another  boasts  himself  one 
of  the  elect,  knowing  the  will  of  God.  And  so  on.  All  these 
may  or  may  not  be  right  in  their  conclusions.  But  how  are 
we  to  know?  says  Bentham.    It  may  be  merely  sympathy 
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or  antipathy.  What  we  need  is  an  external  standard,  and 
this  standard  or  test  Bentham  found  in  utility.  Actions  are 
right  or  wrong — this  is  his  formula — so  far  as  they  tend  to 
make  or  mar  the  general  happiness,  the  happiness  of  the 
greatest  number.  Utility  is  the  ** master  key''  to  conduct, 
and  by  it  ** morals  become  as  clear  as  mathematics.'' 

John  Stuart  Mill  tells  us  in  his  Autobiography  how  on 
reading  these  remarks  of  Bentham  the  feeling  rushed  upon 
him  that  all  previous  moralists  were  superseded,  and  that 
here  indeed  was  the  commencement  of  a  new  era  in  thought. 
But  it  is  one  thing  to  define  in  this  way  the  goal  of  human 
endeavor,  and  quite  another  to  determine  the  means  by  which 
it  is  to  be  attained.  Bentham  tries  to  work  out  his  thesis 
by  an  elaborate  analysis  of  pleasures  and  pains  as  the  deter- 
mining factors  of  human  conduct.  But  here  Bentham 's  sys- 
tem breaks  down.  The  problem  of  conduct  (even  if  we  are 
prepared  to  admit  it  to  be  determined  by  a  balance  of  pleas- 
ures and  pains)  is  far  too  complex  to  be  solved  by  a  priori 
arguments.  It  can  only  be  solved  by  societies  finding  out 
from  experience  the  general  principles  of  conduct  conducive 
to  social  welfare,  working  out  their  own  salvation  with  much 
travail  of  experiment — success  and  failure.  This  is  what 
societies  have  done  in  the  past,  and  are  still  doing — sum- 
ming up  the  results  in  their  moral  systems,  their  civil  and 
criminal  codes.  Bentham 's  merit  lay  not  in  his  barren  anal- 
ysis of  pains  and  pleasures,  but  in  his  concentrating  atten- 
tion on  the  end  to  be  achieved.  But  why,  if  this  is  so,  it 
may  be  asked,  is  Bentham  to  be  credited  as  with  an  epoch- 
making  discovery?  The  greatest  happiness  of  the  greatest 
number  is  a  principle  as  old  as  the  Twelve  Tables.  Is  not 
Solus  reipublicae  suprema  lex  esto  writ  in  the  forefront  of 
them?  And  therein  better  expressed,  because  the  welfare  of 
the  people  is  a  sounder  ideal  than  the  happiness  of  the  peo- 
ple. Had  not  the  test,  if  not  the  very  phrase,  been  already 
used  by  Helvetius  and  Hume  and  Priestley.  By  what  right, 
then,  did  Bentham  appropriate  it?  The  answer  seems  to  be 
that  with  Bentham  the  principle  had  all  the  glamour  of  a 
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new  discovery,  because  it  synchronized  with  the  remarkable 
spread  of  the  democratic  principles  at  the  end  of  the  eigh- 
teenth and  beginning  of  the  nineteenth  century — the  doctrine 
of  the  rights  of  the  people,  the  new  spirit  of  humanitarianism 
which  was  abroad.  Government  was  thenceforth  based  on  a 
definite  principle.  It  was  to  be  government  of  the  people 
by  the  people  for  the  people.  All  over  the  Continent  Ben- 
tham's  writings-^in  the  French  dress  of  Dumont's  text — 
were  hailed  with  enthusiasm  as  exhibiting  the  philosophic 
basis  of  popular  rights  and  the  true  goal  of  all  sound  legis- 
lation. He  was  made  a  citizen  of  France,  and  when,  years 
afterwards,  he  visited  Paris  he  received  the  most  flattering 
attentions.  On  one  occasion  when  he  enteerd  a  court  of 
justice  all  the  barristers  rose  up  in  token  of  respect,  and  the 
President  seated  him  at  his  right  hand.  It  is  this  cham- 
pionship of  democracy  which  gives  him  the  right  to  the  title, 
by  which  he  described  himself  in  his  last  will,  of  **the  foun- 
der of  the  greatest  happiness  system  in  morals  and  legis- 
lation.'* 

AN   INVITATION    TO   BOWOOD. 

While  revolving  these  high  themes  of  social  regeneration 
in  his  Lincoln 's-inn  garret  Bentham  received  a  visit  from 
no  less  a  personage  than  Lord  Shelbume,  the  then  prime 
minister,  afterwards  Marquis  of  Landsdowne.  Lord  Shel- 
bume had  been  much  impressed  with  reading  Bentham 's 
Fragment  on  Government,  and  he  invited  the  author  to 
come  and  pay  him  a  visit  at  Bowood.  There  he  was  intro- 
duced to  a  large  circle  of  distinguished  men  and  charming 
women.  There  he  met  Lord  Camden,  Dunning  (afterwards 
Lord  Ashburton),  and  Mr.  Pitt.  Pitt,  he  records,  was  *  *  very 
good-natured.'*  '*I  was  monstrously  frightened  at  him,'* 
he  adds,  *'but  when  I  came  to  talk  to  him  he  seemed  fright- 
ened at  me."  The  ladies  petted  him,  and  Lord  Shelbume 
made  him  read  them  some  of  his  dry  metaphysics,  to  which 
they  listened  with  feminine  docility.  To  keep  a  tame  phil- 
osopher on  the  premises  had  long  been  a  fashion  on  the 
Continent. 
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But  philosophers  are  human;  they  are  not  proof  against 
the  tender  passion,  and  Bentham,  like  Teuf elsdorf ,  found  his 
Blumine  at  Bowood  in  the  person  of  Miss  Carolina  Fox,  a 
charming  girl,  the  niece  of  his  host.  Like  Teufelsdorf,  his 
suit  was  unprosperous,  but  he  could  say  with  Gibbon,  **I  feel 
dearer  to  myself  for  having  been  capable  of  this  elegant  pas- 
sion.'^ It  was  the  one  romance  of  Bentham 's  life,  and  at 
eighty-two,  after  fifty  years  of  dreary  codifying,  the  mem- 
ory at  this  early  attachment  was  as  fresh  and  tender  as  ever. 
How  true  it  is — 

**  You  make  break,  you  may  shatter  the  vase,  if  you  will, 
But  the  scent  of  the  roses  will  cling  round  it  still !" 

Bentham  was  always  grateful  to  Lord  Shelbume  for  his 
recognition  and  for  the  kindness  he  received  from  the  house- 
hold at  Bowood.  It  came  just  at  the  time  when  he  was,  as 
he  says,  *' cowed  by  past  humiliation.''  It  opened  his  heart, 
unsealed  the  fount  of  feeling  in  him.  Lord  Shelbume  **made 
him  a  man  again,  raised  him  from  the  bottomless  pit  of 
humiliation.  He  made  me  feel  I  was  something. ' '  It  encour- 
aged him  to  persevere  with  his  life  work. 

LAW  BEFOBM. 

He  had  formulated  his  great  fundamental  principle— his 
novum  organum — and  now  he  set  himself  to  apply  it  to  an 
all-round  methodical  reform  of  the  constitution,  of  the  civil 
and  criminal  law  (particularly  the  principles  of  punishment), 
of  the  law  of  evidence,  of  political  economy.  ^*  A  law  maker 
by  trade"  is  what  he  calls  himself.  Looking  back,  it  is 
remarkable  how  many  of  the  reforms  which  he  urged  are 
today  accomplished  facts  or  on  the  way.  Among  the  political 
reforms  which  he  advocated  were  universal  suffrage,  annual 
Parliaments,  the  payment  of  members,  and  vote  by  ballot. 
In  the  matter  of  the  civil  law  his  constant  aim  was  the  sim- 
plification of  law  and  procedure — slowly  realized  in  the 
Common  Law  Procedure  Acts  and  the  Judicature  Acts— 
to  the  confusion  of  technicality  and  chicanery,  and  for  this 
end  he  labored  incessantly  at  codification.    At  eighty-two 
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he  was  still  ** codifying  like  a  dragon/^  But  the  most  valu- 
able part  of  his  work  is  his  examination  of  the  true  principles 
of  criminal  law  or  penal  legislation — a  country  then  unex- 
plored, which  he  carefully  mapped  out.  One  of  his  pet 
projects  for  the  reformation  of  offenders  was  a  model  prison, 
which  he  called  the  Panopticon,  so  constructed  that  a  per- 
son placed  at  the  center  could  see  what  every  inmate  was 
doing. 

FORD  ABBEY:   A  PERSONAL  DESCRIPTION. 

On  his  father's  death  Bentham  had  succeeded  to  a  consid- 
erable property.    He  had  always  loved  the  country,  a  gar- 
den, and  flowers,  and  now  he  could  gratify  his  tastes  he 
took  a  fine  place  at  Chard,  in  Somersetshire — ^Fort  Abbey. 
It  was  a  superb  residence,  dating  from  the  twelfth  century, 
with  chapel,  cloisters,  and  corridors,  a  hall  80  ft.  long  by 
30  ft.  high,  and  a  great  dining  parlor.    The  grounds  in  which 
the  abbey  stood  were  what  the  French  call  riant  and  seclud- 
ed, umbrageous,  and  full  of  the  sound  of  falling  waters. 
Here  he  was  visited  by  many  friends,  among  others  by  the 
elder  Mill,  his  most  devoted  disciple,  with  his  son,  John 
Stuart  Mill,  and  it  was  Ford  Abbey  which  suggested  to  the 
younger  Mill  the  striking  observation  in  his  Autobiography 
that  **  Nothing  contributes  more  to  nourish  elevation  of  sen- 
timent in  a  people  than  the  large  and  free  character  of  their 
habitations.    The  Middle  Age  architecture,  the  baronial  hall, 
and  the  spacious  and  lofty  rooms  of  this  fine  old  place,  so . 
unlike  the  mean  and  cramped  externals  of  English  middle- 
class  life,  gave  the  sentiment  of  a  larger  and  freer  existence, 
and  were  to  me,'*  he  says,  **a  sort  of  poetic  culture.''    An- 
other visitor  to  Ford  Abbey  was  Sir  Samuel  Romilly,  and 
his  description  is  worth  quoting  as  the  best  picture  of  the 
sage's  mode  of  life.    **We  found,"  he  says,  **my  old  and 
valued  friend  passing  his  time,  as  he  has  always  been  pass- 
ing it  since  I  have  known  him,  which  is  now  more  than  thirty 
years,  closely  applying  himself  for  six  or  eight  hours  a  day 
in  writing  upon  laws  and  legislation  and  in  composing  his 
civil  and  criminal  codes,  and  spending  the  remaining  hours 
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of  every  day  in  reading  or  taking  exercise  by  way  of  fitfing 
himself  for  his  labors,  or,  to  use  his  own  strangely  invented 
phraseology,  *  taking  his  ante-jentacular  and  postprandial 
walks'  to  prepare  himself  for  his  task  of  codification.  There 
is  something  burlesque  enough  in  this  language,  but  it  is 
impossible  to  know  Bentham  and  to  have  witnessed  his  ben- 
evolence, his  disinterestedness,  and  the  zeal  with  which  he 
has  devoted  his  whole  life  to  the  service  of  his  fellow- 
creatures  without  admiring  and  revering  him/*  Battledore 
and  shuttlecock  was  his  favorite  indoor  pastime.  Bentham 's 
out-of-doors  get-up  was  distinctly  peculiar.  He  wore  a  plain 
brown  coat  cut  in  the  Quaker  style,  light  brown  kersemere 
breeches,  over  the  knees  of  which  he  usually  exhibited  a  pair 
of  white  worsted  stockings;  list  shoes,  and  merino-lined 
gloves.  The  whole  was  surmounted  by  a  narrow-brinamed 
straw  hat  of  most  grotesque  and  indescribable  shape,  strong- 
ly contrasting  with  the  sobriety  of  his  appearance,  from 
under  which  his  venerable  locks  floated  over  his  bare  neck 
and  collar  and  down  his  back.  He  never  went  out  without  his 
stick  ** Dapple*'  for  a  companion,  and  he  wended  round  the 
walks  of  his  garden — or  **circumgyrated  it,**  to  use  his  own 
phrase — at  a  pace  which  was  more  than  a  walk,  but  not 
quite  a  trot. 

THE  HEBMIT  OP  QUEEN  VSQUABE. 

Later  in  life  he  settled  in  London  at  Queen  *s-square-place 
in  a  retired  house  leading  out  of  Birdcage-walk,  St.  James* 
Park.  There  was  a  sequestered  garden  to  the  house. 
Shrubberies  ornamented  the  courtyard.  Flowers  bloomed 
on  the  window-sills.  It  was  a  little  oasis,  and  the  seclusion 
of  it,  with  the  simple,  retiring  habits  of  the  owner,  got  Ben- 
tham the  name  of  **the  hermit  of  Queen  *s-square.**  But 
there  was  nothing  morose  or  unsocial  about  him.  He  enter- 
tained friends  freely,  always  remembered  their  special 
tastes,  and  pleased  himself  with  ministering  to  them.  But 
time  was  precious  to  him,  and  he  would  not  suffer  it  to  be 
frittered  away  in  idle  chatter;  also  a  certain  bashfulness 
clung  to  him  all  through  life.    Miss  Edgeworth*s  father 
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called  once  to  see  him.  **Tell  Mr.  Bentham,''  he  said  to 
the  servant,  **that  Mr.  Richard  Lovell  Edgeworth  desires 
to  see  him."  The  message  came  back:  '*Tell  Mr.  Richard 
Lovell  Edgeworth  that  Mr.  Bentham  does  not  desire  to  see 
him/' 

He  was  very  fond  of  *' pussies/'  as  he  called  them,  as  of 
animals  generally.  One  particular  favorite  he  had  of  the 
tabby  kind,  of  whom  he  used  to  boast  that  he  had  **made  a 
man''  of  him.  This  puiss  got  knighted,  and  rejoiced  in  the 
name  of  Sir  John  Langhome.  In  his  early  days  he  was  gay 
and  frisky,  but  later  on  he  became  sedate  and  thoughtful,  laid 
down  his  knightly  title,  and  was  installed  as  the  Rev.  John 
Langhome.  He  gradually  obtained  a  great  reputation  for 
sobriety  and  learning,  and  a  doctor's  degree  was  conferred 
upon  him,  and  he  became  the  Rev.  Dr.  John  Langhorne.  He 
was  supposed  to  be  very  near  a  mitre  when  he  died.  From  all 
which  we  may  see  that  Bentham,  besides  being  a  great  jurist, 
was  an  unconventional  person  with  a  keen  sense  of  humor. 
A  striking  trait  in  him  is  his  splendid  self-confidence.  Thus 
is  the  strain  in  which  he  addresses  the  Duke  of  Wellington 
in  1828:  **Lord  Duke,  listen  to  me.  Your  name  will — ay, 
shall — be  greater  than  Cromwell's.  Already  you  are,  as  in 
his  day  he  was,  the  hero  of  war.  Listen  to  me  and  you  will 
be  what  he  tried  to  be,  but  could  not  make  himself — the  hero 
of  peace,  of  that  peace  which  is  the  child  of  justice."  If  the 
Duke  would  not  listen,  if  Bentham  could  not  see  **his  plays 
acted,"  he  comforted  himself  with  the  reflection  that  after 
his  death  he  would  be  enthroned  by  mankind  as  a  benevolent 
**  despot." 

When  the  end  drew  near  he  asked  his  doctor  if  there  was 
any  hope.  The  doctor  was  <5onstrained  to  say  there  was 
none.  ''Then  minimize  pain,"  said  Bentham,  with  char- 
acteristic decision.  Leaning  on  his  elbow  in  an  attitude  of 
profound  and  solemn  meditation,  ''What  a  multitude  of 
things  there  are,"  exclaimed  the  dancing  master  Marcel,  "in 
a  minuet  1"  May  we  not  now  add,  says  Bentham  at  the 
close  of  his  Morals  and  Legislation,  "and  in  a  law"!    Yes! 
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And  here  is  Bentham's  true  title  to  fame.  He  was  often 
right,  often  wrong ;  but  he  forced  men  to  reflect  on  the  prob- 
lems of  law  and  legislation,  to  see  how  much  there  is  in  a 
law — forced  them  to  ask  themselves  whither  they  are  going, 
and  why. — Law  Times  (Eng.). 
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THE  CONSTITUTIONALITY  OF  THE  FEDERAL 
PAROLE  LAW. 

An  act  to  parole  Federal  prisoners,  passed  at  the  last 
session  of  Congress/  raises  the  question  of  the  constitu- 
tionality of  a  parole  law  under  out  Federal  Constitution. 
To  answer  this  question,  it  is  necessary  to  consider  the  anal- 
ogy of  state  parole  laws  and  the  general  trend  of  Federal 
decisions  on  similar  points. 

Parole  laws  are  of  quite  recent  origin — the  first  for 
adults  being  enacted  in  Ohio  in  1885 — but  they  now  exist 
in  about  three-fourths  of  the  states.  In  several  of  these 
jurisdictions,  they  have  been  attacked  as  unconstitutional 
on  the  ground  that  they  infringe  on  the  judicial  power 
to  fix  sentences  and  on  the  power  of  the  executive  to  grant 
pardons,  but  in  most  jurisdictions  (under  similar  consti- 
tutions) such  laws  have  never  been  questioned  and  their 
constitutionality  has  been  simply  taken  for  granted. 

The  objection  that  a  law  providing  for  the  parole  of  a 
prisoner  by  the  warden  or  a  board  of  parole  infringes  on 
the  judicial  power  to  fix  the  sentence  has  usually  been  dis- 
missed summarily.  Courts  have  done  their  duty  and  their 
power  is  exhausted  when  they  have  adjudged  against  the 
prisoner  the  penalty  affixed  by  the  legislature  to  the 
offense  and  an  executive  or  ministerial  board  may  be 
directed  to  determine  the  minimum  of  actual  imprison- 
ment without  in  any  way  infringing  on  the  judicial  power.* 

State  V.  Page,^  discusses  the  judicial  power  to  fix  sen- 
tences and  says:  **into  every  sentence  of  conviction,  the 
terms  and  conditions  which  beforehand  the  legislature  had 
prescribed,  enter  as  much  as  though  they  were  written  into 

» June  25,  1910,  36  St.  at  L.  819.      People  ex  rel.  Clark-  v.  The  War- 
*  George  v.  People,  167  111.  447;      den,  39  Misc.  113. 
Miller  V.  State.  149  Ind.  607;   and         »60  Kas.  664,  667. 
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and  made  a  formal  part  of  the  record  of  sentence."  Under 
this  reasoning,  the  provision  for  the  parole  of  prisoners 
is  considered  a  condition  prescribed  by  the  legislature  in 
the  exercise  of  its  undoubted  power  to  fix  the  penalty  for 
crime  and  the  judge's  power  to  sentence  and  his  discre- 
tion, between  the  limits  always  laid  down  by  statute, 
remain  the  same.  In  the  case  of  parole  under  a  purely 
indeterminate  sentence,  the  judge's  discretion  does  seem 
at  first  glance  to  be  given  over  entirely  to  ministerial  offi- 
cers but  it  is  not  necessary  to  consider  that  question  in 
connection  with  the  federal  law  since  that  provides  simply 
for  parole  under  definite  sentences  imposed  as  heretofore 
by  the  courts. 

The  second  objection — that  a  parole  law  infringes  on  the 
pardoning  power — has  been  urged  far  more  and  deserves 
careful  examination.  The  argument  is  that  a  parole  is  a 
form  of  conditional  pardon  and  therefore  should  be  granted 
only  by  the  governor,  or  the  board  of  pardons,  as  the  case 
may  be,  under  the  specific  grant  of  the  pardoning  power  in 
the  constitution.  This  allegation  involves  the  distinct  ques- 
tions: 1.  Is  a  parole  a  conditional  pardon!  2.  Is  the  par- 
doning power  exclusively  in  the  executive? 

On  the  first  question,  under  similar  state  constitutions, 
there  are  two  lines  of  decisions — one  holding  that  a  parole 
is  in  fact  a  conditional  pardon  and  the  other  holding  that 
it  is  a  mere  prison  regulation.  The  latter  seems  to  be  the 
prevailing  view. 

The  leading  case  holding  that  a  parole  is  a  conditional 
pardon  is  People  v.  Cummings.'*  The  court  in  that  case 
says:  ''If  it  be  considered  that  the  only  power  conferred 
(by  a  Michigan  statute  authorizing  parole  of  prisoners) 
is  a  conditional  release  upon  parole,  still,  if  the  prisoner 
keeps  his  parole,  or  rather,  if  the  board  are  of  the  opinion 
that  he  does,  the  release  is  in  fact  an  absolute  one.  By 
what  refinement  of  reasoning  it  can  be  made  to  appear  that 
this  is  not  in  effect  a  pardon  of  the  prisoner,  is  beyond  my 


Mich.   249. 


Digitized  by 


Google 


CONSTITUTIONALITY  OF  THE  FEDEBAL  PABOLE  LAW.       403 

comprehension.''  The  court  questions  the  meaning  of 
parole  thus:  *'Can  they  (the  board  of  control)  let  one 
man  out,  not  to  go  beyond  a  five-mile  limit,  another  to  keep 
within  the  county  where  the  prison  is  located,  the  third  to 
keep  within  the  congressional  district,"  etc.?  and  concludes 
that  '4f  they  have  the  power  to  release  upon  conditions, 
these  conditions  may  be  made  so  trifling  as  in  fact  to  be  no 
conditions  at  all."  Of  course,  as  a  matter  of  fact,  most 
parole  laws  meet  this  practical  objection  by  providing  for 
substantial  conditions.  However,  aside  from  its  doubt  of 
the  practicability  of  the  system,  the  Michigan  court  holds 
clearly  that  a  parole  is  a  pardon  on  conditions  and  that  the 
act  establishing  the  parole  system  was  therefore  unconsti- 
tutional. In  passing,  it  may  be  remarked  that  the  practi- 
cal result  of  this  decision  was  the  adoption  of  an  amend- 
ment to  the  Michigan  constitution  (November,  1902)  ex- 
plicitly authorizing  the  legislature  to  provide  for  the 
release  of  prisoners  on  parole  and  thus,  the  progress  of 
parole  laws  was  not  materially  retarded. 

A  more  carefully  reasoned  argument  which  reaches  the 
same  conclusion  is  found  in  Opinion  of  the  Judges  in  re 
Conditional  Discharge  of  Convicts,^  but  this  has  of  course 
the  disadvantage  of  being  merely  advisory  and  has  not  the 
weight  as  a  precedent  of  a  litigated  case.  *'A  conditional 
discharge,"  said  the  Vermont  Court,  ^* under  the  provisions 
of  this  statute  is  not  .unlike  a  conditional  pardon  except 
in  name,  which  is  of  but  little  consequence.  ...  A  dis- 
charge under  the  statute  embraces  all  within  the  punish- 
ment except  that  which  has  already  been  executed  and  if 
the  prisoner  performs  the  conditions  imposed,  he  is  for- 
ever free  from  further  execution.  A  pardon  with  like  con- 
ditions under  the  executive  prerogative  can  do  more;  for,^ 
.  .  .  neither  is  a  remission  of  guilt."  The  Court  conse- 
quently advised  the  governor  that  that  part  of  the  statute 
which  provided  for  paroling  convicts  by  the  board  of  prison 
commissioners  was  unconstitutional  and  void. 

'73  Vt.  414. 
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One  further  case  declaring  parole  statutes  unconstitu- 
tional as  infringements  on  the  pardoning  power  should  be 
noted — that  is,  State  v.  State  Board  of  Corrections,^  which 
arrives  at  the  result  by  quite  different  reasoning — ^it  ex- 
pressly decides  that  a  parole  is  not  a  pardon  but  that  it 
is  a  commutation  and  the  power  to  grant  commutations  is 
given  to  the  board  of  pardons  by  the  Utah  constitution. 
The  court  says:  '^The  restrictions,  inconveniences,  and 
exactions  which  the  parole  imposes  upon  the  convict  while 
at  large,  and  his  liability  again  to  be  taken  into  custody  and 
actual  imprisonment,  and  the  humiliation  and  disgrace  that 
attend  such  a  life,  constitute  punishment.  While  it  is 
much  less  in  degree  than  actual  confinement  in  a  ceU,  or 
within  prison  walls,  it  is  nevertheless  legal  punishment. 
.  .  .  One  punishment  known  to  the  law  is  changed  to 
another  punishment  known  to  the  law,  and  this  is  commu- 
tation.^' 

The  usual  phraseology  in  constitutions  is,  'Hhe  governor 
(or  board  of  pardons)  shall  have  power  to  grant  reprieves, 
commutations  and  pardons — the  resemblance  of  parole  to 
a  reprieve  certainly  seems  slight  but  even  that  has  been 
taken  as  a  ground  for  considering  a  parole  law  unconsti- 
tutional, though  only  in  a  dissenting  opinion,'^  where  Judge 
Guffy  says,  ^'Bouvier's  Law  Dictionary  adopts  Black- 
stone's  definition  of  reprieves  as  follows:  *The  withdraw- 
ing of  a  sentence  for  an  interval  of  time  which  operates 
in  delay  of  execution.'  The  parole  provided  for  by  the  act 
under  consideration  is  clearly  a  reprieve  and  nothing  else.'* 

Turning  to  the  other  line  of  authorities — those  holding 
that  a  parole  is  not  a  pardon — the  leading  case  is  Ohio  v. 
Peters.®  This  case  was  decided  in  1885  and  has  been  admit- 
tedly followed  in  many  jurisdictions  and  has  doubtless 
forestalled  question  in  many  others.  The  view  of  parole 
taken  by  the  Ohio  court  is  that  it  is  a  part  of  prison  disci- 
pline and  therefore  a  matter  within  the  legislature's  power 

•16   Utah.   478.  827. 

^George  v.  LlHard,  106  Ky.  820,  « 43  Ohio  St.  629. 
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to  regulate  the  punishment  of  crimes.  The  court  points 
out  the  distinction  that  under  this  parole  as  the  statute 
expressly  provides,  the  convict  remains  in  the  legal  cus- 
tody and  under  the  control  of  the  board,  .whereas  under  a 
conditional  pardon,  so  long  as  the  individual  keeps  the  con- 
ditions, he  is  his  own  master  as  much  as  any  other  individ- 
ual. The  court  also  draws  a  parallel  between  parole  acts 
and  acts  enlarging  jail  limits  and  concludes  that  a  parole 
does  little  more  than  to  enlarge  the  prison  bounds  to  the 
entire  state. 

The  case  of  George  v.  Lillard,*  likewise  holding  that  a 
parole  is  not  a  pardon  cites  an  additional  reason,  namely, 
that  the  governor  could  at  any  time  after  the  parole,  par- 
don the  prisoner. 

A  New  York  case,^^  sustaining  the  constitutionality  of 
a  parole  act,  relies  partly  on  the  clause  usually  inserted  in 
parole  laws  that  *' nothing  herein  contained  shall  be  con- 
strued to  impair  the  power  of  the  governor  of  the  state 
to  grant  a  pardon  or  commutation  of  sentence"  as  answer- 
ing the  objection.  However,  it  is  doubtful  if  such  a  saving 
clause  would  have  a  very  binding  effect  on  a  court  which 
believed  that  as  a  matter  of  fact  the  act  did  impair  the 
pardoning  power. 

The  statement  of  the  court  in  State  v.  State  Board  of 
Corrections,**  that  a  parole  is  a  commutation  is  frequently 
contradicted  by  other  courts  but  the  only  case  discussing 
the  statement  at  length  is  George  v.  Lillard,  where  the 
Court  says :  *  *  It  is  not  a  commutation  of  the  sentence,  be- 
cause it  is  not  a  change  of  the  punishment  of  a  person  wha 
has  been  condemned  into  a  less  severe  one.  .  .  .  While^ 
in  the  case  of  paroled  prisoner  he  enjoys  his  liberty  outside 
of  the  walls  of  the  penitentiary,  yet  he  remains  under  the 
sentence  to  which  he  has  been  condemned,  and  may  be  re- 
imprisoned  at  any  time,  as  we  have  heretofore  said.  So, 
strictly  speaking,  it  cannot  be  said  that  there  has  been  a 

*  Supra,  den,   39   Misc.   113. 

"People  ex  rel.  Clark  v.  The  War-         "  16  Utah,  478. 
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<»hange  of  punishment  to  a  less  severe  one. ' '  Two  further 
distinctions  between  parole  and  commutation  may  be 
pointed  out — the  original  sentence  remains  as  valid  as 
ever  under  parole,  whereas  after  commutation,  the  original 
sentence  is  obsolete ;  and,  again,  the  gist  of  the  punishment 
of  imprisonment  is  not  the  iron  bars  of  the  prison — the 
Utah  court  to  the  contrary  notwithstanding — but  the  re- 
straint of  liberty  by  officers  of  the  law  and  this  restraint 
is  equally  present  under  parole.  Probably  most  courts 
have  thought  these  distinctions  too  obvious  to  require  state- 
ment. 

Considered  in  another  light,  a  parole  law  simply  author- 
izes a  board  of  managers  to  allow  the  prisoner  to  go  out- 
side the  inclosure  of  the  penitentiary  for  a  part  of  his  term 
— this  permit  really  differs  from  permits  of  liberty  about 
the  grounds  to  *' trusties"  only  in  degree  not  in  kind.  Again, 
a  pardon  is  a  specific  act  of  grace  or  clemency  to  one  pris- 
oner— a  parole  is  given  as  judicious  treatment,  is  almost 
a  matter  of  right  and  course  to  every  prisoner  who  per- 
forms certain  conditions  (though  there  is  usually  some  dis- 
cretion vested  in  the  board). 

One  further  distinction  may  be  pointed  out — a  pardon 
operates  directly  on  the  crime  and  only  indirectly  on  the 
criminal,^ 2  jn  other  words,  it  blots  out  the  offense;  a  parole 
on  the  other  hand,  leaves  the  offense  untouched  and  simply 
operates  on  the  criminal.  Moreover,  the  indirect  effect 
which  a  pardon  has  on  the  criminal,  is  not  the  same  as 
that  of  a  parole ;  a  pardon  cleanses  the  prisoner  from  guilt 
— a  conditional  pardon  of  course  on  conditions*^ —  but  a 
parole  has  no  such  effect;  it  simply  releases  the  prisoner 
from  the  confinement  of  the  prison  during  his  good 
behavior. 

As  stated  above,  the  view  that  a  parole  is  not  a  condi- 
tional pardon  is  supported  by  the  greater  number  of  author- 
ities and  may  safely  be  assumed  in  many  states  where  the 

"Commonwealth  v.  Halloway,  42  « Carlisle  v.  U.  S.,  16  Wall.  147; 

Pa.  St.  446,  448.  Ex  parte  Garland.  4  Wall.  333. 
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question  has  never  been  raised  in  the  courts.  It  is  perhaps 
noteworthy  in  this  connection  that  the  most  recent  case 
decided  on  parole  laws — People  v.  Joyce/^  decided  June 
29,  1910, — adopts  this  view.  To  the  writer,  it  seems  also 
the  better  supported  in  reason.  The  origin  and  concept 
of  parole  have  been  very  different  from  that  act  of  grace 
of  a  divinely  appointed  king  which  was  the  primary  con- 
cept of  a  pardon  and  the  fact  that  the  practical  effect  of 
parole  may  in  certain  cases  be  the  same  cannot  retroact 
and  change  the  nature  of  the  act  or  process. 

To  come  to  the  second  question — is  the  pardoning  power 
of  the  executive  exclusive?  In  only  one  state  constitution — 
that  of  Connecticut — is  there  no  grant  of  pardoning  power. 
In  most  states,  the  constitutions  give  this  power  to  the 
governor  alone  but  in  about  a  third  it  is  given  to  him  and 
others  constituting  a  board  of  pardons.  However,  whether 
the  grant  be  to  governor  or  board  of  pardons,  the  prevailing 
view  is  that  such  grant  is  exclusive  and  that  the  legislature 
cannot  grant  pardons.^^  This  view  seems  predicated  by 
some  on  the  theory  that  a  specific  grant  of  a  power  to  one 
branch  of  the  government  impliedly  forbids  it  to  the  other 
branches  and  by  others  on  the  theory  that  pardon  is  natur- 
ally and  necessarily  an  executive  function  and  could  not  be 
exercised  by  the  legislature  in  any  event. 

The  first  proposition  is  based  on  the  fact  that  while 
American  legislatures  have  the  same  unlimited  powers  in 
regard  to  legislation  which  reside  in  the  British  Parlia- 
ment, our  constitutions  expressly  give  the  judicial  and 
executive  functions  to  separate  departments  and  as  all 
three  derive  their  authority  from  the  same  instrument, 
there  is  an  implied  exclusion  of  each  department  from 
exercising  the  functions  conferred  upon  the  others.^^  This 
rule  is  of  course  well  established,  yet  the  reasoning  of  U. 

"  246  111.  124.  Justices,  73  Vt.  414;  Parker  v.  State, 

"State    V.    Sloss,     25     Mo.     291;      135  Ind.  534. 
Haley  v.  Clark,  26  Ala.  439;  Op.  of         "Cooley   on   Constitutional   Lim- 
itations,  6th   ed.,    104. 
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S.  V.  Hall,^'^  placing  the  *' inherent  power  of  the  supreme 
law-making  power"  (of  states)  above  the  ** executive  power 
by  constitutional  provision''  seems  better.  To  quote  from 
the  opinion:  *'From  the  very  nature  of  government,  it 
requires  no  reasoning  to  prove  the  self-evident  proposition 
that  in  Pennsylvania  the  power  of  pardon  was  vested  in 
the  legislative  branch  by  the  inherent  power  of  the  supreme 
law-making  power  and  in  the  executive  by  constitutional 
provision.  The  grant  of  this  power  to  the  executive  was  no 
limitation  on  the  right  of  the  power  granting  it  to  exercise 
it  alone."  This  reasoning  is  not  so  applicable  to  the  Fed- 
eral le^slature  since  that  has  no  inherent  power  but  only 
what  is  conferred  upon  it  by  the  Constitution. 

One  other  case  upholding  a  legislative  pardon  should  be 
noted — People  v.  Stewart,^® — this,  however,  was  decided  by 
a  territorial  court  and  the  opinion  is  very  brief. 

The  question  whether  pardon  is  naturally  and  neces- 
sarily an  executive  function  seems  more  or  less  academic 
since  the  Federal  constitution  and  all  the  state  constitu- 
tions (except  Connecticut,  as  stated  above)  make  specific 
grants  of  the  pardoning  power;  however,  the  assertion  is 
frequently  made  that  it  is  necessarily  an  executive  function 
and  doubtless  this  view  influences  courts  to  a  sharper  scrut- 
iny of  an  act  of  legislature  attacked  as  an  infringement 
oil  the  pardoning  power. 

The  assertion  is  usually  supported  by  the  analogy  to  the 
English  King's  power.^®  This  is  a  false  analogy  since  the 
king  had  the  pardoning  power,  as  Lieber  points  out,^  *'not 
because  he  was  considered  chief  executive  but  because  he 
was  considered  sovereign  while  with  us,  the  governor  or 
president  has  but  a  delegated  power  and  limited  sphere 
of  action  which  by  no  means  implies  that  we  must  neces- 
sarily delegate  along  with  the  executive  power  also  the 
pardoning  power." 

"53  Fed.  352.  "U.  S.  v.  Wilson,  7  Pet.  150;  Ex 

"  1    Idaho   546.  parte  Wells.  18  How.  307. 

^  Civil  Liberty  and  Self  Government,  Vol.   2,  p.   147. 
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This  language  is  quoted  in  State  v.  Nichols,^!  and  the 
Court  adds:  *'From  this  it  would  seem  that  the  pardoning 
power  is  not  naturally  or  necessarily  an  executive  function^ 
.  .  .  The  executive  no  more  represents  the  sovereignty 
of  the  state  than  either  one  of  the  other  branches  of  the 
state's  government.  The  pardoning  power  no  more  vesta 
in  the  governor,  by  virtue  of  his  position,  than  it  does  in 
the  judicial  branch  of  the  government,  when  the  constitu- 
tion is  silent."  In  the  same  case,  an  inference  in  support 
of  the  theory  is  drawn  from  a  remark  of  Chief  Justice 
Chase  in  U.  S.  v.  Padelford.^^  *'In  a  question  involving^ 
the  discussion  of  the  pardoning  power  of  the  president^ 
Chief  Justice  Chase  says  that  the  president  had  the  par- 
doning power  without  any  act  of  Congress,  but  that-  if  he 
did  not,  the  act  of  Congress  would  have  been  sufficient  to 
have  given  him  the  power — thus  conveying  the  impression 
that  if  the  pardoning  power  was  not  vested  in  the  Presi- 
dent by  the  constitution,  that  Congress, had  the  power  to 
confer  it  on  him.  ...  If  the  pardoning  power  i& 
peculiarly  an  executive  function,  it  is  not  at  all  probable 
that  Chief  Justice  Chase  would  have  made  the  remark  he 
did,  in  the  United  States  v.  Paddleford,  9  Wall.  542. '^ 

Further  support  of  this  theory  is  found  in  Story's  state- 
ment^^ that  at  the  time  of  adopting  the  Federal  constitu- 
tion, the  expediency  of  vesting  the  pardoning  power  in  the 
president  in  any  cases  was  doubted. 

It  might  be  said  in  passing  that  the  analogy  between 
pardons  by  Act  of  Parliament  and  pardons  by  Congress  or 
the  state  legislatures  discussed  in  U.  S.  v.  Wilson,^*  is 
hardly  better  (as  far  as  the  power  to  pardon  is  concerned) 
than  the  analogy  between  the  King's  and  President's  (or 
governor's)  since  neither  king  nor  Parliament  recognizes 
any  constitution  as  the  source  or  measure  of  their  powers. 

In  general  it  may  be  said  that  the  attitude  of  state  courts 
as  to  parole  is  that  it  may  be  upheld  as  a  part  of  prison 

»26  Ark.  74.  76.  "Story  on  the  Constitution.  Sec. 

"9   Wall.   542.  1499. 

"7   Pet.   150. 
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discipline  and  that  it  is  not  a  pardon  and  therefore  can 
raise  no  constitutional  questions  as  to  interference  with 
the  executive.  How  close  is  the  analogy  between  federal 
and  state  parole  laws? 

Of  course  the  general  rule  applies — that  acts  of  Congress, 
not  specifically  forbidden  by  the  constitution,  have  not 
the  same  presumption  of  authorization  that  acts  of  state 
legislatures  have,  since  the  government  of  the  United 
States  is  one  of  enumerated  powers;  but  once  the  power 
of  Congress  over  the  general  subject  is  established,  their 
acts  are  construed  quite  as  liberally  as  acts  of  the  State 
legislatures.  The  power  of  Congress  to  provide  for  the 
punishment  of  crime  has  always  been  admitted, ^^  so  that 
if  the  federal  courts  follow  the  reasoning  that  a  parole  is 
a  part  of  prison  discipline.  Congress  would  be  conceded 
the  same  general  power  as  the  State  legislatures  and  the 
result  reached  would  undoubtedly  be  the  same. 

Again,  speaking  generally,  the  president's  power  is  far 
greater  than  any  governor's  under  a  state  constitution — 
but  on  this  specific  point,  the  power  of  the  two  executives 
seems  practically  the  same  and  an  act  held  not  to  infringe 
on  a  governor's  power  would  probably  be  held  not  to 
infringe  on  the  president's  power. 

As  to  the  objection  that  a  parole  law  infringes  on  the 
judicial  power,  it  seems  unlikely  that  it  will  be  raised  again, 
since  it  has  been  so  lightly  considered  in  the  past — how- 
ever, the  analogy  between  state  and  federal  powers  is  close 
here. 

Our  second  source  of  suggestions  as  to  the  probable 
chances  of  the  federal  parole  law  being  upheld  is  the  gen- 
eral trend  of  federal  decisions  on  the  pardoning  power — 
since  this  unquestionably  offers  the  most  vital  point  of 
attack. 

The  president's  power  to  pardon  has  been  liberally  con- 
strued— it  includes  amnesty  ;2®  it  includes  conomutation  ;2'^ 

^V.  S.  V.  Fox.  95  U.  S.  670;  U.  S.  '-U.  S.  v.  Klein.  13  Wall.  128. 

V.  Hall,  98  U.  S.  343,  346;  Logan  v.  "Ex  parte  Wells,  18  How.  307. 

U.  S..  144  U.  S.  263.  283. 
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it  precludes  remission  of  fines  by  courts,^  and  precludes 
indefinite  suspension  of  sentence  by  courts,  although  the 
suspension  in  this  case  was  not  under  statutory  authority.^^ 
On  the  other  hand,  the  pardoning  power  does  not  preclude 
the  remission  of  fines  by  the  Secretary  of  the  Treasury 
under  an  act  of  Congress,^^  and  Congress  can  enact  regu- 
lations for  the  exercise  of  the  pardoning  power,^^  and  acts 
of  Congress  authorizing  deductions  from  prisoners'  sen- 
tences for  good  conduct  (good  time  statutes)  have  been 
upheld.82 

To  quote  from  the  opinion  of  the  United  States  Supreme 

Court  in  The  Laura  :^^ 

"Is  that  power  (of  the  President  to  pardon)  exclusive,  in  the  sense  that 
no  other  officer  can  remit  forfeitures  or  penalties  Incurred  for  the  viola- 
tion of  the  laws  of  the  United  States?  This  question  cannot  be  answered 
in  the  affirmative  without  adjudging  the  practice  in  reference  to  remis- 
sions by  the  Secretary  of  the  Treasury  and  other  officers,  which  has  been 
observed  and  acquiesced  in  for  nearly  a  century,  is  forbidden  by  the 
Constitution." 

The  general  trend  of  the  decisions  has  been  to  grant  the 
president  the  fullest  possible  exercise  of  the  pardoning 
power  but  not  to  arrogate  to  the  president  everything  which 
can  conceivably  be  thought  of  as  a  pardon  or  approaching 
a  pardon,  or,  in  other  words,  not  to  interfere  with  legis- 
lative acts  on  the  ground  that  they  infringe  on  the  pardon- 
ing power  unless  such  acts  are  quite  clearly  pardons  and 
nothing  else.  This  trend  of  the  decisions  indicates  that  a 
federal  parole  law  will  not  be  held  to  infringe  on  the  par- 
doning power. 

The  United  States  Supreme  Court  has  upheld  specifi- 
cally two  state  parole  laws — that  of  Illinois  in  Dreyer  v. 
Ulinois,^^  and  that  of  Michigan  in  TJghbanks  v.  Armstrong,^'^ 
— but  in  both  cases  the  point  decided  is  that  a  state  parole 
law  does  not  violate  the  14th  amendment  of  the  Federal 

» In  re  Mullee,  Fed.  Cas.  No.  9911.  « In  re  Willis,  83  Fed.  148. 

»U.    S.   V.    Wilson,    46   Fed.    748.  "114  U.  S.  411,  414. 

"The  Laura,  114  U.  S.  411.  '^IS?  U.  S.  71. 

"Ex    parte    William    Wells,    18  ^208  U.  S.  481. 
How.  307. 
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constitution  and  in  both  cases  the  Supreme  Court  declines 
to  review  the  state  court's  decision  that  the  parole  law  in 
question  did  not  violate  the  state  constitution  by  infringing 
on  the  judicial  or  executive  powers. 

Reasoning  both  from  the  analogy  of  state  parole  laws 
and  the  general  trend  of  federal  decisions  on  the  president's 
pardoning  power  the  probabilities  are  that  the  federal 
parole  law  supported,  as  it  is,  by  public  policy,  will  be 
held  constitutional. 

The  parole  law  passed  by  Congress  is  remarkably  well 
drawn  and  seems  to  try  to  forestall  all  possible  constitu- 
tional objections.  In  the  first  place,  it  is  expressly  declared 
in  section  3  that  the  prisoner  is  to  remain  '4n  the  legal 
custody  and  under  the  control  of  the  warden  .  .  .  until 
the  expiration  of  the  term  specified  in  the  sentence''  and 
secondly,  section  10  declares  that '' nothing  herein  contained 
shall  be  construed  to  impair  the  power  of  the  President 
of  the  United  States  to  grant  a  pardon." 

Other  noteworthy  features  of  the  bill,  though  not 
so  directly  bearing  on  its  constitutionality,  are  the 
composition  of  the  board  of  parole  and  the  approval 
of  the  board's  findings. 

The  board  is  composed  of  the  warden  who  is  well 
acquainted  with  the  character  of  the  prisoner,  the  prison 
physician  who  is  qualified  to  pass  on  his  physical  and  men- 
tal fitness  to  live  outside  the  prison  walls,  and  the  super- 
intendent of  prisons  of  the  Department  of  Justice  who  will 
presumably  be  an  expert  in  criminology  and  able  to  give 
the  board  the  advantage  of  a  more  general  viewpoint. 

The  approval  of  the  attorney-general — who  may  perhaps 
be  considered  to  represent  the  executive — is  a  prerequisite 
to  all  releases. 

The  law  provides  that  a  warden  may  issue  his  warrant 
for  the  retaking  of  a  prisoner  on  suspicion  and  that  *'any 
officer  of  said  prison  or  any  federal  officer  authorized  to 
serve  criminal  process  within  the  United  States  .  .  . 
is  required  to  execute  such  warrant."       This    seeks    to 
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answer,  in  theory  at  least,  the  doubt  expressed  by  Attorney- 
General  William  Wirt  in  1  Op.  Atty.  Gen.  220  (1820)  and 
by  Attorney-General  Benjamin  F.  Butler  in  Op.  Atty.  Gen. 
1034  (1836),»«  as  to  the  ability  of  the  Federal  government 
to  enforce  conditions  imposed  on  a  release  (the  point 
involved  in  those  opinions  was  of  course  a  conditional  par- 
don and  not  a  parole) — in  fact  also,  the  machinery  will 
probably  prove  complete  enough  since  we  have  the  author- 
ity of  the  present  attorney-general  for  the  statement  that 
*Hhere  is  no  reason  why  the  United  States  should  be  behind 
the  states''  in  the  adoption  of  a  parole  law.^T 

Assuming  for  a  moment  that  this  statute  should  be  held 
unconstitutional — in  that  event,  the  attempt  certainly  ought 
to  be  made  to  amend  the  constitution,  as  the  Michigan  con- 
stitution was  amended,  though  Federal  amendments  seem 
to  be  getting  more  and  more  diflScult,  for  the  benefit  of  a 
federal  parole  law — ^both  as  a  national  law  and  as  an  exam- 
ple to  the  states  which  so  far  have  not  adopted  one — ^is  very 
great.  The  parole  system  has  worked  well  almost  every- 
where it  has  been  tried  and  is  supported  by  the  leading 
penologists  and  by  the  American  Bar  Association  Commit- 
tee on  Parole,  etc.,  1899.^®  It  seems  most  logical  from  the 
modern  viewpoint  of  crime  as  a  disease  preventable  and 
remediable  in  part;  its  value  both  as  a  curative  treatment 
for  the  prisoners  and  as  an  immediate  economic  gain  to  tho 
State — in  saving  the  cost  of  the  prisoners'  maintenance 
and  in  the  addition  of  their  productive  labor  to  the  com- 
munity— is  well  established,  and  in  the  present  stage  of 
development  of  criminal  law  and  criminology  it  is  at  least 
an  invaluable  experiment.  Moreover,  a  federal  parole  sys- 
tem will  lessen  the  pardon  business  of  the  president — a 
work  for  which  he  has  little  time  and  comparatively  poor 
facilities. 

Parole  systems  will  doubtless  inevitably  lead  in  time  to 
real  indeterminate  sentences  under  which  the  prisoner  may 

"H.   R.    Doc.    123,   26   Cong.,   2d  •^Atty.    GenTs   Report   for   1909, 

Sess.  p.  28. 

■•  Senate  Doc.  159,  55th  Cong.,  3d  Sess. 
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be  detained  as  long  as  he  is  unfit  for  liberty,  and  here  may 
arise  nev^  constitutional  questions,  for  while  a  release  from 
an  indeterminate  sentence  seems  cleai4y  only  a  change  in 
the  place  of  serving  a  sentence  and  does  not  approach  a 
conditional  pardon  as  nearly  as  the  release  on  parole  under 
a  definite  sentence  does,  yet  the  feature  of  ultimate  release 
or  final  discharge  resting  with  a  board  seems  to  infringe 
more  on  the  judicial  power. 

It  is  of  course  quite  possible  that  our  Federal  constitu- 
tion, as  well  as  many  of  our  state  constitutions,  will  have 
to  be  changed  ultimately,  as  the  advancing  ideas  of  the 
penologists  are  expressed  in  statutes.  In  perhaps  no  other 
field  has  there  been  a  greater  change  of  ideas  since  the  con- 
stitution was  framed  and  to  keep  the  laws  inspired  by  this 
change  permanently  within  the  letter  of  the  constitution 
may  prove  too  great  a  task  of  construction. 

In  conclusion,  it  is  to  be  hoped  that  the  question  of  the 
constitutionality  of  the  federal  parole  law  will  soon  be 
brought  to  the  Supreme  Court.  Mere  acquiescence  of  all 
concerned  is  not  satisfactory  in  regard  to  a  question  on 
which  tEere  has  been  such  real  difference  of  opinion  among 
learned  judges.  ^  ^  McNamaba. 

Washington,  D.  C. 
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Our  Contributors. — Richard  Henry  Jesse,  the  writer  of  his 
Reminiscences  of  Chief  Justice  Whit€,  is  a  native  of  Virginia,  an 
educator  of  national  reputation  and  a  graduate  of  the  University 
of  Virginia.  He  had  been  for  some  years  the  dean  of  the  aca- 
demic department  of  the  Universities  of  Louisiana  and  Tulane, 
when  in  1891  he  became  president  of  the  University  of  Missouri. 
When  he  retired  under  the  Carnegie  Foundation  in  1908,  he  had 
raised  that  institution  from  a  minor  college  of  small  fame  to  the 
front  rank  of  American  State  Universities.  He  has  the  honorary 
degree  of  LLD.  from  several  universities  and  colleges,  was  a  mem- 
ber of  the  Administrative  Board  of  the  Congress  of  Arts  and 
Science  at  the  Louisiana  Purchase  Exposition  at  St.  Louis  where 
he  was  awarded  a  comemorative  diploma  and  medal  "in  recogni- 
tion of  distinguished  services  to  education." 


George  Whitelock,  the  author  of  "Four  Uniform  Commercial 
Acts,'*  was  born  in  Baltimore,  Md.,  in  1854  and  has  practiced  law 
in  that  city  since  1876.  He  has  been' president  of  the  Maryland 
State  Bar  Association  and  is  the  present  Secretary  of  the  American 
Bar  Association  and  a  member  of  the  Commission  on  Uniform 
State  Laws  from  Maryland.  Besides  being  a  busy  lawyer  he  has 
made  many  public  addresses  and  written  many  papers  on  literary 
and  legal  subjects. 


Edward  J.  McDermott,  the  author  of  '^Delays  and  Reversals 
on  Technical  Grounds  in  Criminal  and  Civil  Cases,"  is  engaged 
in  the  practice  of  his  profession  in  his  native  city  of  Louisville. 
Of  Irish  lineage  he  was  sent  by  his  parents  to  the  old  land  while 
young,  where  he  was  a  student  at  Queen's  College  at  Belfast,  Ire- 
land, and  in  the  University  of  Gottingen  in  Germany.  Return- 
ing to  America,  he  was  graduated  from  the  Harvard  Law  School  in 
1876  and  in  the  same  year  he  began  the  practice  of  his  profession. 
In  1880  he  was  elected  to  the  state  legislature.  He  was  president 
of  the  Kentucky  State  Bar  Association  in  1901  and  1907,  and 
president  of  the  Louisville  Bar  Association  in  1905.  He  has  twice 
declined  judicial  office.    At  the  meeting  of  the  American  Political 
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Science  Association  at  St.  Louis  in  December,  1910,  Mr.  McDer- 
mott  read  the  paper  which  is  published  in  this  issue. 


Charles  A.  Willard,  the  writer  of  "Cases  and  Suits  Arising 
Under  the  Federal  Laws,"  after  practicing  law  for  many  years 
at  St.  Paul  and  Minneapolis  became  an  j^ociate  Justice  of  the 
Supreme  Court  of  the  Phillippine  Islands  in  1901  and  in  1909 
was  appointed  United  States  District  Judge  of  Minnesota.  He  is  a 
lecturer  on  the  Law  of  Bailments  in  the  University  of  Minnesota 
Law  School,  and  while  on  the  bench  at  Manila  he  published  a 
work  entitled  "Notes  to  the  Spanish  Civil  Code." 


Miss  Agnes  K.  McNamara,  the  author  of  "The  Constitution- 
ality of  the  Federal  Parole  Law,"  is  a  member  of  the  New  York 
bar  and  of  the  United  States  Supreme  Court  bar.  She  was  grad- 
uated from  the  Cornell  Law  School  in  1904;  practiced  in  Bing- 
hamton,  N.  Y.,  for  a  short  time;  was  law  examiner  for  the  New 
York  State  Board  of  Statutory  Consolidation  during  1905  and 
1906;  assisted  in  the  preparation  in  the  law  library  of  Congress, 
of  Volume  I  of  Scott  and  Beaman^s  "Index-Analysis  of  the  Fed- 
eral Statutes"  from  1907  to  1909 ;  and  since  1909,  has  had  charge 
of  the  preparation  of  Volume  II  of  the  same  work. 


The  American  Society  of  International  Law. — The  fifth 
annual  meeting  of  the  American  Society  of  International  Law 
was  held  at  Washington  on  April  27,  28  and  29th.  The  president, 
Senator  Elihu  Root,  in  his  opening  address  pointed  out  the  danger 
of  injustice  arising  from  the  fact  there  is  no  codification  of  inter- 
national law  and  no  body  with  power  to  establish  such  a  codifica- 
tion. By  illustrating  abuses  that  arise  even  where  there  is  no 
question  as  to  the  law  fitting  the  case,  he  showed  that  the  possi- 
bility of  abuse  of  power  in  international  affairs  is  infinitely 
greater.  He  advocated  a  general  agreement  among  nations  as  to 
certain  definite  principles. 

The  topic  of  discussion  and  consideration  at  this  year's  meeting 
was  the  status  of  aliens,  their  admission  and  restriction  upon  their 
admission,  and  papers  were  read  upon  the  position  of  the  alien  in 
international'  law,  the  principles  governing  national  legislation 
against  aliens,  the  right  of  the  alien  to  participate  in  the  political, 
social  and  economic  life  of  the  community ;  tne  rights  and  reme- 
dies of  aliens  in  national  courts;  the  right  of  a  government  to 
impose  burdens  and  limitations  upon  the  alien  for  governmental 
purposes,  that  is,  for  the  benefit  of  the  community  as  a  whole ;  the 
expulsion  of  aliens  and  the  effect  of  the  most  favored  nation  clause 
upon  their  status.    At  the  banquet  which  closed  the  session  the 
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speakers  were  President  Taf t,  Ambassador  Bryce,  of  Great  Britaiii ; 
Ambassador  Uchida,  of  Japan ;  Senator  La  Fontaine,  of  Belgium, 
and  Sir  Charles  Fitzpatrick,  chief  justice  of  Canada. 

The  American  Society  of  International  Law  was  organized 
in  1906.  Its  object  is  to  foster  the  study  of  International  Law 
and  promote  the  establishment  of  international  relations  on  the 
basis  of  law  and  justice.  The  society  has  nine  himdred  members, 
from  all  parts  of  the  world,  principally  persons  in  the  diplomatic 
and  consular  service  of  the  United  States  and  other  countries, 
international  lawyers,  students  and  teachers  of  international  law 
and  persons  interested  generally  in  international  affairs. 

Law  Schools  and  Standards  of  General  Education. — ^The 
report  of  the  United  States  Bureau  of  Education  for  1910  shows 
a  considerable  increase  in  the  number  of  students  in  American 
law  schools.  But  it  also  shows  that  legal  education  still  lags  be- 
hind medical  education.  Half  of  the  medical  schools  of  the 
country  require  one  or  two  years  in  college  for  admission;  the 
medical  course  covers  four  years  and  a  large  percentage  of  medical 
graduates  take  a  post-graduate  course  of  a  year  or  two  in  a  hos- 
pital. With  the  exception  of  a  dozen  law  schools  of  universities — 
and  the  law  school  of  the  University  of  Missouri  is  one  of  these 
twelve^ — ^the  highest  standard  of  admi^on  is  a  high  school  course, 
and  while  the  medical  schools  almost  without  exception  require 
four  years  of  attendance,  one  quarter  of  the  law  schools  require 
only  two  years  for  a  degree,  and  two,  only  one  year.  This,  the 
report  sa^s,  explains  why  there  was  a  decrease  of  5,555  in  medical 
students  in  these  schools  from  1904  to  1910  and  an  increase  of 
5,261  in  the  law  schools.  The  law  schools  which  have  courses 
of  only  one  year  or  two  years  express  much  dissatisfaction  with 
the  requirement,  but  state  that  it  is  impossible  for  them  to  require 
longer  courses  while  the  door  of  admission  to  the  bar  itself  is  wide 

^Beginning  with  the  school  year  of  Nehraska  college  of  law,  one 
1911-12,  the  entrance  requirement  in  year  of  college  work.  Beginning 
Western  Reserve  University,  Frank-  with  the  school  year  1912-13,  the 
lin  T.  Backus  School  of  Law,  will  entrance  requirements  in  Univer- 
be  the  degree  of  A.  B.  or  B.  S.;  sity  of  California,  Hastings  Ck)llege 
University  of  Minnesota  college  of  of  Law,  will  be  two  years  of  college 
laWr  two  years  of  college  work;  work;  University  of  Colorado  de- 
University  of  Missouri  school  of  partment  of  law,  Colorado  Law 
law,  two  years  of  college  work;  School,  two  years  of  college  work; 
University  of  California,  Hastingii  University  of  Denver  Law  School, 
College  of  Law,  one  year  of  college  one  year  college  work;  University  of 
work;  University  of  Illinois  col-  Kansas  school  of  law,  one  year  of 
lege  of  law,  one  year  of  college  college  work;  University  of  Michi- 
work;  University  of  Kentucky  col-  gan  department  of  law,  one  year  of 
lege  of  law,  one  year  of  college  college  work.  Since  1897  Harvard 
work;  Cornell  University  college  of  Law  School  has  required  an  aca- 
law  (for  three  years'  course),  one  demic  degree  for  admission, 
year   of   college   work;    University 
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open.  In  those  States  which  have  estabhshed  state  boards  of  law 
examiners  there  is  no  dijfficulty  in  requiring  full  courses  in  law^ 
but  in  States  which  still  adhere  to  the  method  of  examinations 
in  open  court  or  by  a  special  committee  for  individual  applicanta 
law  schools  are  powerless  to  raise  the  standard  of  legal  education. 

Law  Schools  and  Legal  Aid. — The  University  of  Denver 
school  of  law,  Colorado,  has  a  department  denominated  a  Legal 
Aid  Dispensary.  Work  in  it  by  the  students  is  compulsory. 
Meritorious  cases  of  persons  who  are  unable  to  pay  the  fee  ordi- 
narily  charged  by  attorneys  are  taken,  and,  under  the  direction 
of  an  experienced  attorney  and  with  the  advice  of  members  of 
the  facultjr,  the  students  of  the  second  and  third  year  classes  con- 
duct the  litigation.  An  act  of  the  general  assembly  of  the  State  of 
Colorado  (Chap.  183,  1909)  permits  students  when  acting  for  the 
dispensary,  to  appear  in  all  courts  of  the  State  to  the  same  extent 
as  if  admitted  to  the  bar,  and  the  volume  of  business  now  in  the 
dispensary  is  great  enough  to  afford  each  student  an  opportunity 
frequently  to  represent  clients  in  the  courts.  In  the  school  of 
law  of  Northwestern  University,  Chicago,  twenty  students  of 
the  first,  second,  or  third  year  classes  are  to  be  assigned  for  prac- 
tical ojffice  and  trial  work  as  assistants  in  the  Chicago  Legal  Aid 
Society,  university  branch.  The  number  of  hours  of  work  from 
each  student  is  to  be  determined  by  agreement  with  the  superin- 
tendent of  the  society. 

The  Hague  Court  of  International  Arbitration — ^Thb 
Savakar  Award. — A  noteworthy  case,  involving  as  it  does,  the 
rights  of  asylum  and  of  national  sovereignty  has  just  been  de- 
cided by  the  international  tribunal.  During  the  last  summer  an 
East  Indian  student  named  Savakar  who  was  charged  with  com- 
plicity in  the  murder  of  an  English  gdvernment  official  in  India 
and  with  attempting  to  wage  war  on  the  king,  was  apprehended  in 
London,  and  being  arrested  under  the  fugitive  offenders'  act 
was  ordered  by  the  Court  to  be  deported  to  India  for  trial.  He 
was  placed  in  custody  on  board  a  British  liner  sailing  for  India, 
which  touched  at  the  port  of  Marseilles  on  its  journey.  While 
the  vessel  lay  in  the  harbor  Savarkar  escaped  through  the  port- 
hole of  a  bathroom  and  swam  to  the  shore.  He  was  very  soon 
after  taken  up  by  the  French  police  who  at  the  request  of  the 
officers  in  charge  of  him,  put  him  back  on  the  ship,  and  he  was 
taken  to  India,  tried,  found  guilty  and  sentenced  to  life  im- 
prisonment.  On  learning  of  the  incident  the  French  govern- 
ment claimed  that,  having  touched  French  soil  he  ought  not 
to  have  been  restored  to  British  custody  until  his  extradition  had 
been  granted;  and  that,  as  the  offence  with  which  he  is  charged 
was  political,  he  would  not  have  been  liable  to  surrender.  The 
two  powers,  after  considerable  diplomatic  negotiation,  agreed  that 
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the  determination  of  the  legality  of  his  arrest  on  French  soil 
should  be  submitted  to  the  International  Arbitration  Tribunal 
at  The  Hague,  and  that  the  sentence  should  not  be  carried  out 
till  the  decision  of  that  tribunal  was  given. 

The  tribunal  of  five  judges  (of  whom  three  were  appointed 
by  other  nations,  and  two  by  the  powers  concerned)  has  upheld 
the  British  contention.  The  court  found  that  the  French  police 
had  notice  of  the  presence  of  Savakar  in  the  port  of  Marseilles; 
that  they  had  undertaken  to  guard  against  attempts  to  rescue 
him;  that  the  French  police  voluntarily  handed  him  over  as  soon 
as  he  was  captured  to  the  English  officers;  that  this  action  was 
not  in  any  way  disclaimed  by  the  superior  French  authorities  at 
the  time;  that  all  who  took  part  in  the  matter  acted  in  absolute 
good  faith;  and  that,  therefore,  there  was  nothing  in  the  way  of 
violation  of  French  sovereignty.  There  was  a  formal  irregularity 
in  handing  over  an  escaped  prisoner  to  the  officers  of  a  foreign 
power  without  a  warrant  of  the  territorial  sovereign.  In  strict 
law,  the  moment  that  the  fugitive  had  set  foot  on  the  soil  of 
France  the  English  warrant  became  of  no  effect,  and  she  was 
entitled  to  have  his  case  considered  by  her  own  judicial  authori- 
ties. The  International  Court,  however,  held  that  there  is  no 
rule  of  international  law  imposing,  in  circumstances  such  as  those 
which  have  been  set  out  above,  any  obligation  on  the  power, 
which  has  in  its  actual  custody  a  prisoner,  to  restore  him  because 
of  a  mistake  in  delivering  him  up  committed  by  the  agent  of  a 
foreign  power.  As  pointed  out  by  the  English  Law  Journal  the 
words  italicised  are  important ;  it  is  only  where  the  parties  have  all 
acted  in  good  faith  that  the  delivery  up  of  a  fugitive  prisoner  by  a 
country  to  which  he  has  escaped  without  formal  extradition  would 
stop  that  country  from  recovering  him.  In  a  case  where  the 
agents  of  a  foreign  power  should  induce  the  authorities  of  another, 
either  fraudulently  or  collusively,  to  hand  over  a  political  refugee, 
the  principles  of  international  law  would  entitle  the  latter  to  de- 
mand his  return. 


The  Court  of  Appeals  op  New  York,  reversing  the  decision 
of  the  intermediate  Supreme  Court,  has  declared  unconstitutional 
the  employers'  liability  act  of  that  state,  which  provides  that  in 
certain  occupations  of  a  specially  dangerous  chara<;ter  an  employe 
injured  in  the  service  shall  be  entitled  to  compensation  from  the 
employer  according  to  a  prescribed  scale  of  damages.^  The  court 
describes  the  statute  as  "revolutionary,"  and  holds  that  to  make 
an  employer  liable  in  damages  to  an  employe  where  he  has  been 
guilty  of  no  negligence  is  a  taking  of  property  without  due  process 

*  Ives  V.  R.  Co.,  &4  N.  E.  431.    For  the  decision  of  the  Supreme  Court 
see  44  Am.  L.  Rev.  914. 


Digitized  by 


Google 


420  45  AMEBICAN  LAW  REVIEW. 

Df  law  and  unconstitutional.  The  opinion  is  a  lengthy  one  and 
will  receive  much  attention  from  the  profession  in  all  the  states, 
as  it  is  the  first  decision  rendered  by  any  court  of  last  resort  in 
America  upon  the  constitutionality  of  an  employers'  liability  act 
of  this  kind. 

Mr.  P.  T.  Sherman,  of  New  York,  the  chairman  of  a  committee 
of  that  state  which  haa  given  much  attention  to  industrial  acci- 
dents and  their  prevention,  criticises  the  decision  as  follows : 

**The  decision  of  the  Court  of  Appeals  recently  handed  down  declares 
the  Walnwright  compensation  law  unconstitutional  as  in  violation  of  the 
due  process  of  law  clause  of  the  Constitution  of  the  State  of  New  York. 
The  opinion,  however,  goes  further — very  much  further,  and  holds  that 
the  substance  of  the  law  of  negligence  as  between  master  and  servant, 
which  prevails  in  this  state,  is  practically  fixed  by  the  due  process  of  law 
of  the  State  Constitution  and  cannot  be  changed  except  by  a  constitu- 
tional amendment;  so  that  practically  there  is  no  way  of  having  any 
kind  of  a  compulsory  compensation  law  in  this  state  except  by  amending 
the  State  Constitution,  unless  the  Court  of  Appeals  at  some  future  time 
should  change  its  opinion. 

"That  decision  can-  be  avoided  by  taking  the  New  Jersey  form  of  a 
compensation  bill  which  provides  that  a  contract  shall  be  presumed, 
between  each  employer  and  each  employe,  to  substitute  the  liability  for 
compensation  in  place  of  the  liability  for  negligence,  unless  a  written 
contract  to  the  contrary  is  made.  There  is  some  doubt  about  the  con- 
stitutionality of  that  also,  but  I  do  not  believe  that  it  is  serious.  I  think 
that  that  would  be  a  way  around  the  difficulty,  but  it  does  not  cover  the 
subject  quite  as  satisfactorily  as  a  compulsory  compensation  law. 

"Another  way  is  to  amend  the  Constitution  of  the  State  of  New  York, 
It  would  require  about  three  years  to  amend  the  constitution  of  this 
state.  It  has  been  frequently  done,  and  ordinarily  it  is  not  objectionable, 
because  there  is  a  good  deal  in  the  constitution  that  is  not  really  of  vital 
importance.  But  in  this  particular  case  there  is  the  objection  that  in 
order  to  validate  such  a  law  here  we  would  have  to  amend  the  due  process 
of  law  clause  of  the  Bill  of  Rights  in  the  constitution;  and  that  would 
make  an  exception  that  would  open  the  door  to  all  sorts  of  other  excep- 
tions, to  a  constitutional  provision  of  vital  importance.  So  it  is  a  dan- 
gerous precedent  to  advocate  an  amendment  to  the  constitution  in  that 
particular  respect. 

"Moreover,  such  an  amendment  would  be  Ineffective  if  the  Supreme 
Court  of  the  United  States  should  follow  the  opinion  of  the  New  York 
Court  of  Appeals  and  hold  the  compensation  law  to  be  in  violation  of  the 
Mue  process  of  law'  clause  in  the  Federal  Constitution. 

"Now,  as  to  the  rest  of  the  country,  I  do  not  believe  that  the  decision 
of  the  New  York  Court  of  Appeals — while  it  will,  of  course,  have  great 
Influence — ^will  be  treated  as  very  authoritative.  In  the  first  place,  on 
several  points  it  runs  counter  to  a  strong  line  of  decisions  by  the  United 
"States  Supreme  Court,  wherein  the  United  States  Supreme  Court  haa 
construed  the  same  clause  in  the  Constitution  of  the  United  States.  And, 
in  the  second  place,  it  has  been  the  history  of  labor  legislation  in  this 
country,  that  often  when  a  new  line  of  legislation  is  enacted,  the  first 
court  that  gets  hold  of  it  declares  it  to  be  in  violation  of  'due  process 
of  law,'  and  then  after  a  while  that  legislation  becomes  established  in 
some  other  state,  and  then  becomes  established  generally,  and  finally 
the  court  that  at  first  condemned  it  has  had  to  reverse  Itself.  Thus 
the  Supreme  Court  of  Illinois  has  recently  had  to  reverse  itself  on  the 
constitutionality  of  the  law  regulating  the  hours  of  labor  of  women  in 
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factories.  And  that  Is  the  history  of  quite  a  number  of  modern  legis- 
lative changes  In  the  law. 

'*I  still  believe  that  the  great  difficulty  we  are  laboring  under  In  advo- 
cating a  compensation  law  is  the  fact  tkat  the  courts  do  not  understand 
the  subject  matter.  The  compensation  law  before  the  New  York  court 
was  defended  almost  entirely  upon  the  ground  that  it  was  a  very  good 
social  measure — that  It  was  for  the  public  welfare;  but  the  court  holds 
that,  never  mind  how  beneficial  it  may  be  to  the  public  welfare,  because  it 
Is  not  a  rule  of  Justice  between  the  employer  and  employe,  it  is  not  due 
process  of  law. 

"From  my  studies  of  the  subject  I  am  led  to  believe  very  strongly 
that  the  compensation  law  is  a  rule  of  Justice  between  employer  and  em- 
ploye,— that  It  is  a  much  more  Just  rule  than  the  existing  law.  I  think 
that  practice  and  experience  abroad  sustain  that  idea.  And  I  think  that 
when  the  courts  understand  the  compensation  law,  when  they  come 
to  understand  the  theories  upon  which  it  is  based  as  a  rule  of  Justice — as 
a  rule  of  private  right  between  the  parties  directly  affected — they  will 
grow  more  and  more  to  appreciate  it.  Consequently  I  think  that  the 
attitude  of  the  Civic  Federation  at  the  present  time  should  be  that  it  has 
presented  a  measure  which  its  members  believe  to  be  Just  and  socially 
beneficial,  that  they  cannot  guarantee  its  constitutionality  but  must  leave 
that  question  for  each  state  department  or  commission  to  work  out  as  to 
it  seems  best.  But  I  believe  that  we  should  offer  the  suggestion  that  the 
New  Jersey  method  Is  a  way  of  avoiding  this  difficulty." 


The  Baker  a  Public  Servant. — The  Supreme  Court  of  Kan- 
sas classes  the  baker  as  among  those  employments,  like  the  com- 
mon carrier  and  the  innkeeper,  whose  services  the  public  must 
have,  and  whose  business  is  subject  to  public  regulation  and  con- 
trol. In  this  the  court  is  certainly  right  historically,  though  in 
modem  times  the  question  has  rarely  presented  itself.  In  the  case 
in  question,  the  constitutionality  of  a  state  statute  was  contested 
which  established  a  standard  weight  for  a  loaf  of  bread  and  pro- 
hibited the  sale  of  bread  except  by  the  whole,  half  or  quarter 
loaf.  In  sustaining  the  act  the  court  said  that  it  is  a  matter  of 
common  knowledge  that  the  bakery  is  an  institution  quite  indis- 
pensable to  every  city  and  town.  Practically  every  housewife  is 
compelled  to  resort  to  it  on  frequent  occasions,  and  many  con- 
stantly depend  upon  it  for  that  most  necessary  article  of  food, 
bread.  Bread  is  sold  by  the  loaf.  The  size  of  a  loaf  is  fairly  well 
established  by  trade  custom,  and  the  price  is  generally  a  common 
price  per  loaf  of  the  popularly  understood  size.  There  are  among 
us  today  persons  like  those  who  in  the  time  of  Amos  made  the 
ephah  small  and  the  shekel  great  and  falsified  the  balances  by 
deceit.  Some  of  them  make  and  deal  in  bread,  and  by  shrinking 
the  size  of  their  loaves  or  by  other  devices  they  cheat  the  uncrit- 
ical and  unsuspecting  public,  which  relies  upon  the  prevailing 
customs.  The  legislature  found  such  practices  to  be  sufficiently 
extensive  in  this  state  to  need  correcting.  Therefore  every  condi- 
tion essential  to  a  valid  exercise  of  the  police  power  exists. 
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"The  regulations  were  designed  to  reach,  and  do  reach,  the  very 
evil  to  be  remedied.  Price  is  unregulated.  That  will  regulate 
itself.  But,  if  a  child  be  seut  to  the  bakery  for  a  loaf  of  bread, 
it  will  return  with  a  loaf  of  bread.  If  fraud  were  to  be  circum- 
vented at  all,  it  w^as  necessary  that  the  measures  taken  should 
be  effective;  but  the  regulations  adopted  are  in  no  sense  harsh 
or  oppressive.  Rye  bread,  corn  bread,  fancy  bread,  and  rolls  of 
the  usual  size  are  not  within  the  statute.  Loaves  of  bread  may 
be  in  three  sizes,  certainly  enough  to  satisfy  the  demands  of  any 
trade.  Unavoidable  variations  in  size  are  not  taken  into  account, 
and  with  those  out  of  consideration  the  loss  to  any  honest  baker 
from  mishaps  resulting  in  unsalable  short-weight  loaves  wull  be 
infinitesimal.  To  allow  short-weight  loaves  to  be  sold  would  lead 
to  the  baking  of  short-weight  and  odd-weight  loaves  for  a  purpose, 
and  vv'ould  open  the  door  to  the  very  practices  which  the  legisla- 
ture sought  to  thwart."' 


Growth  of  the  Injunction  by  Accretion. — The  use  of  the 
injunction  in  recent  years  and  its  application  to  disputes  between 
employes  and  employers  has  given  rise  to  much  criticism,  and  its 
extended  application  has  been  sought  to  be  limited  by  legislation, 
to  which  the  president  of  the  United  States,  in  one  of  his  messages 
gives  his  approval.  A  dissenting  judge  in  a  late  case  in  Ohio  where 
the  majority  of  the  court  granted  an  injunction  against  a  labor 
union  that  had  boycotted  a  hotel  because  of  its  retention  of  serv- 
ants not  in  good  standing  in  the  union,  restraining  it  from  dis- 
tributing cards  warning  the  public  not  to  patronize  the  place  and 
threatening  to  publish  the  names  of  any  who  did  so,  gives  a  new 
view^  of  the  growth  of  the  injunction  remedy  in  the  past  two 
decades.  It  has  come  about  by  "accretion,"  he  says,  w^hich  the 
Supreme  Court  of  the  United  States  defined  in  a  dispute  between 
two  states  as  to  the  boundary  line  which  was  marked  by  a  shift- 
ing river,  as  something  which  you  can  see  has  taken  place  but 
which  you  can  not  see  take  place.    "If,"  he  says, 

"some  of  the  courts  which  have  issued  injunctions  in  labor  troubles 
were  inquired  of  as  to  the  source  of  their  power  to  go  to  the  lengths 
they  have  gone  in  some  cases  in  restraining,  by  injunction,  breaches  of 
the  peace  and  violations  of  the  criminal  law  generally,  they  might  be 
compelled  to  answer  'we  got  it  by  accretion,  by  the  gradual  wearing 
away  of  the  power  of  the  executive  branch  of  the  government  as  aided 
by  the  regular  criminal  courts,  and  a  corresponding  increase  in  power, 
by  accretion,  on  the  part  of  courts  of  equity,  to  substitute  the  injunction 
for  the  neglect  of  duty  on  the  part  of  executive  officers  and  in  the  place 
of  Jury  trials  in  the  regular  criminal  courts.*  They  might  add  'Of  course 
no  one  saw  us  get  this  power,  but  all  now  know  that  the  ancient  boundary 
lines  have  shifted  and  that  we  are  now  exercising  the  power."* 

•State  V.  McCool,  111  Pac.  478.  *McCormick  v.  Local  Unions,  32 

O.  C.  C.  165. 
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Gas  Companies — ^Regulation  of  Charges. — In  the  Federal 
Court  in  Nebraska  in  a  suit  in  equity  by  a  gas  and  electric  light 
company  to  enjoin  the  enforcement  of  a  city  ordinance  fixing 
a  maximum  price  to  be  charged  for  gas,  on  the  ground  that  it  is 
confiscatory  and  unconstitutional,  several  important  rulings  are 
made.  The  court  holds  first  that  in  determining  the  value  of 
complainant's  property  on  which  it  has  a  right  to  earn  a  fair  re- 
turn it  is  not  entitled  to  any  allowance  for  the  value  of  its  fran- 
chise to  use  the  streets,  where  such  franchise  was  granted  by  the 
city  without  compensation. 

In  the  next  place  it  rules  that  in  fixing  the  value  of  property 
on  which  it  is  entitled  to  earn  an  income,  for  the  purpose  of  de- 
termining the  reasonableness  of  the  rates  prescribed,  the  amount 
of  outstanding  stock  and  bonds  of  the  company  should  not  be 
considered  where  it  is  shown  that  such  amount  is  several  times 
the  cost  or  present  value  of  its  property.  And  that  where  its  net 
earnings  under  a  rate  prescribed  by  ordinance,  based  on  the  quan- 
tity of  gas  sold  during  the  preceding  year  would  be  sufficient  to 
give  a  return  of  over  5  per  cent  on  the  value  of  its  plant,  the  ef- 
fect of  such  ordinance  cannot  be  held  confiscatory  before  an  actual 
trial  to  determine  whether  the  reduction  made  in  the  rate  will 
not  result  in  increased  consumption  and  net  earnings.  And 
finally  that  rates  fixed  by  a  municipality  under  which  the  total 
income  earned  by  the  gas  company  will  be  sufficient  to  pay  a  reas- 
onable return  on  its  investment  are  not  confiscatory  because  the 
furnishing  of  gas  to  some  small  consumers  under  such  rate  would 
be  at  a  loss.* 


Nuisance — Sanitarium  in  Residence  District. — ^The  Su- 
preme Court  of  Washington  decides  that  the  maintenance  in  a 
residential  district  of  a  city  of  a  sanitarium  for  the  treatment  of 
tuberculosis  patients  is  a  nuisance,  where  the  fear  induced  by  the 
proximity  of  the  sanitarium  disturbs  the  "comfortable  enjoyment'' 
of  adjacent  property,  whether  the  fear  is  founded  on  scientific 
facts  or  not,  for  "comfortable  enjoyment"  means  mental  quiet  as 
well  as  physical  comfort,  and  the  word  "comfort"  implies  what- 
ever is  requisite  to  give  security  from  want  and  furnish  reason- 
able physical,  mental  and  spiritual  enjoyment. 

To  constitute  a  nuisance,  there  must  be  more  than  a  tendency 
to  injure,  and  there  must  be  something  appreciable,  tangible,  ac- 
tual, or  subsisting,  and,  in  determining  whether  an  injury  charged 
comes  within  these  general  terms,  regard  must  be  had  to  the  no- 
tions of  comfort  and  convenience  entertained  by  persons  generally 
of  ordinary  tastes  and  susceptibilities,  and  the  nuisance  and  dis- 


'  Uncoln  Gas  Co.  v.  Lincoln,  182  Fed.   926. 
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comfort  must  affect  the  ordinary  comfort  of  existence  as  under- 
stood by  the  people.^ 


The  Presumption  op  Innocence. — In  the  English  House  of 
Commons,  a  few  weeks  ago  a  labor  member  asked  the  prime  min- 
ister if  his  attention  had  befen  called  to  a  case  in  the  country 
where  a  man  had  been  charged  with  an  offense  against  a  girl,  and 
the  judge  in  charging  the  grand  jury  had  told  them  that  when 
they  heard  the  evidence  they  would  have  no  doubt  that  the  girl 
was  not  only  a  consenting  but  probably  an  inciting  party.  Mr. 
Churchill,  the  home  secretary,  in  replying  for  the  prime  min- 
ister said  that  he  had  looked  into  the  case  and  foimd  that  the 
grand  jury  had,  notwithstanding  the  charge,  found  a  true  bill, 
but  that  the  jury  had  acquitted  the  prisoner.  Whereupon  the 
labor  member  proceeded,  in  his  ignorance  of  law,  to  dig  a  pit  and 
forthwith  fall  into  it.  "Is  it,"  said  he,  "in  accordance  with  the 
law  for  the  judge  to  assume  the  innocence  of  a  prisoner  before 
the  evidence  has  been  heard?"  Mr.  diurchill:  "It  is  not  only 
the  practice  but  it  is  a  most  ancient  tradition." 


Slander — Mutual  Opprobrious  Epithets. — Does  the  mod- 
em novelist  know  what  ail  unexplored  field  the  modem  law 
reports  are?  Do  any  of  our  short  story  writers  give  a  more  vivid 
picture  of  a  neighborhood  quarrel  in  low  life  than  is  shown  in  the 
opinion  of  the  Supreme  Court  of  Louisiana,  in  the  action  for 
slander  of  Gilardino  v.  Patornof^  The  parties  are  evidently  of 
foreign  extraction  and  it  appears  that  Patomo  owns  a  house,  some 
of  the  windows  of  which  open  upon  the  yard  of  another  house, 
owned  and  occupied  by  Mrs.  Gilardino's  mother,  where  Mrs. 
Gilardino,  with  her  husband  and  children,  and  other  tenants  also, 
reside.  The  windows  had  been  closed  by  planks  nailed  across 
them  from  the  outside,  and  one  day  in  June  Mrs.  Taoramina,  a 
tenant  occupying  a  room  in  Patorno's  house,  asked  him  if  he 
would  have  the  planks  removed  from  her  window,  and  he  spoke 
to  Mrs.  Gilardino's  husband  on  the  subject,  and  received  a  reply 
to  the  effect  that  he  (Gilardino)  did  not  control  the  matter,  but 
that  if  Patorno  should  remove  the  planks  he  thought  there  would 
be  no  trouble  about  it.  The  planks  were  accordingly  removed, 
either  by  Patomo  or  Mrs.  Taoramina.  On  the  same  day,  or  the 
next,  however,  Mrs.  Gilardino  ascended  a  ladder  and  nailed  them 
back  again,  the  pleadings  of  Mrs.  Taoramina  to  the  contrary  not- 
withstanding, and  Mrs.  Taoramina  told  Patomo  what  had  been 
done.    Patorno  thereupon  again  spoke  to  Gilardino ;  but  he,  think- 

•  Everett  v.  Paschall,  111  Pac.  879.  '  53    South.    556. 
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ing  that  Patomo  was  mistaken  in  supposing  that  the  planks  had 
been  replaced,  invited  him  to  come  into  the  yard  and  see  for  him- 
self, which  Patorno  did,  and,  finding  that  the  planks  had  been 
replaced,  began  a  conversation  with  Gilardino  on  the  subject. 
Thereupon  Mrs.  Gilardino,  who  had  been  upstairs,  came  down 
into  the  yard  and  the  trouble  began.  Here  is  Mrs.  Gilardino's 
version  of  it : 

"Mr.  Patorno  entered  inside,  and  he  addressed  my  husband,  and  he 
says:  *Is  this  the  thanks  you  are  giving  me?'  My  husband  politely 
answered  and  says:  'Mr.  Patorno,  I  have  got  nothing  to  do  with  this.' 
And  then  he  addressed  me — I  was  standing  at  the  foot  of  the  stairs  when 
he  addressed  himself  to  me — and  he  says:  'What,  you  dirty  villain;  you 
are  cruel.  You  have  nailed  up  the  planks  to  the  window.'  He  turned 
around  and  says:  *.  .  .'  (here  the  witness  attributes  a  very  ugly 
epithet  to  defendant).  And  in  that  manner  I  turned  around  and  ordered 
him  out  of  the  house,  and  when  he  was  going  through  the  alley  he  said 
the  same  words,  and  when  he  got  in  front,  on  the  banquette,  he  called 
me  '.  .  .'  (another  epithet,  uglier,  if  possible,  than  the  first).  Q.  V^Tell; 
did  he  speak  loud?  A.  Tes,  sir;  you  could  hear  him  a  mile  distant.  .  .  . 
Q.  Did  you  say  anything,  or  use  any  bad  language,  to  Mr.  Patorno,  when 
he  said  that?  A.  No,  sir.  Q.  Did  you  call  Patomo  ladro'?  A.  V^Tell,  out- 
side, when  he  got  me  so  angry,  by  using  the  words  that  he  used  to  me.  .  .  . 
Q.  Did  you  call  him  '.  .  .'  (a  very  bad  name,  indeed?  A.  After  the 
question  he  answered  me,  I  did!  after  the  words  he  used.    .    .    ." 

And  this  is  the  way  it  appeared  to  Patomo,  as  he  told  it  on  the 
witness  stand: 

"I  walked  in,  and  I  found,  in  the  middle  of  the  yard,  Mr.  Gilardino, 
waiting  for  me.  He  was  by  himself,  and  I  addressed  him.  Says  I:  There 
it  is.  There  is  the  planks  on  that  window.  What  right  your  wife  has 
to  go  up  there  and  nail  those  planks  on  the  frame  of  my  window?'  Mrs. 
Gilardino  was  not  present,  but  she  came  from  upstairs,  and  started  at  me; 
says:  Yes;  you  .  .  .'  (epithet  reflecting  not  only  on  defendant's  per- 
sonal character,  but  upon  his  ancestors  as  well),  'I  done  it'  We  started 
to  curse  each  other.  I  wanted  to  get  out  of  her  way,  because  I  didn't 
want  her  to  hit  me;  but  she  got  hold  of  a  chair,  and  the  best  thing  I 
could  do  was  to  retreat  until  I  got  to  the  banquette,  and  she  was  facing 
me,  and  we  were  exchanging  all  those  bad  words  that  have  been  recited 
in  the  case.*' 

The  Supreme  Court  disposes  of  the  case  in  a  brief  judgment  of 
one  sentence  only:  "An  action  in  damages  for  slander,  insult 
and  abuse  will  not  be  maintained  where  it  appears  to  have  been 
a  case  of  mutual  interchange  of  opprobrious  epithets." 


Duty  op  Gas  Company  Towards  Customer — Injury 
Through  Escaping  Gas. — In  a  recent  case  in  the  federal  court,* 
the  owner  and  occupant  of  a  house  in  Memphis,  who  rented 
rooms  to  lodgers,  having  discovered  that  gas  was  escaping ^in  the 
house,  telephoned  early  in  the  day  to  the  gas  company,  stating 
the  facts  and  asking  that  some  one  be  sent  at  once,  which  was 


'  Memphis  ,Gas  Co.  v.  Crelghton,  183  F.  652. 
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promised,  but  no  one  came  until  2  o'clock  in  the  afternoon.  In 
the  meantime,  about  noon,  the  owner,  in  attempting  to  find  the 
leak,  lighted  a  match,  which  caused  a  explosion  of  gas  accumu- 
lated inside  of  a  partition  where  there  was  a  defect  in  a  pipe  which 
caused  the  leak.  The  explosion  injured  a  lodger  who  sued  the 
company  for  damages.  The  latter  denied  liability  on  the  ground 
that  they  owed  the  plaintiff  no  duty  to  cut  off  the  gas  from  the 
house  and  that  the  act  of  the  landlady  in  lighting  the  match 
was  the  proximate  cause  of  the  injury.  But  as  to  the  first  point 
the  court  ruled  that  when  the  company  was  notified  of  the  danger 
to  the  inmates  of  the  house,  it  owed  a  duty  to  everyone  within  the 
sphere  of  the  danger  to  remove  it  with  promptness  and  diligence ; 
that  it  was  not  material  that  another  person  owned  the  premises, 
for  it,  the  gas  company,  had  the  control  of  the  letting  the  gas 
into  the  house.    And  on  the  second  defense,  the  court  said : 

"It  Is  claimed  that  the  proximate  cause  of  the  injury  was  the  act  of 
Mrs.  B.  in  bringing  the  lighted  match  into  contact  with  the  gas.  This 
might  be  so  |f  it  had  been  a  supervening  cause  which  rendered  the  first 
cause  inoperative.  The  truth  of  the  matter  is  that  the  causes  of  the 
injury  were  concurrent.  The  accumulation  of  the  gas  was  one;  the 
lighted  match  was  the  other.  The  effect  of  the  former  had  not  ceased, 
but  co-operated  with  that  of  the  other  in  effecting  the  injury.  In  such 
case  an  inquiry  about  the  proximate  cause  is  not  pertinent,  for  both  are 
liable. 

"If  the  act  of  one  be  not  negligent  when  tested  by  rules  of  law,  a  priori^ 
must  that  one  be  liable  whose  culpable  negligence  has  led  directly  to  the 
injury  without  the  intervention  of  any  unlawful  act.  Whether  Mrs.  B. 
was  guilty  of  an  inexcusable  negligence  in  her  use  of  the  lighted  match 
would  be  a  question  of  fact  with  which  we  do  not  propose  to  deal.  For 
the  present  purpose  it  is  immaterial.  It  would  be  a  profitless  task  if  we 
should  undertake  to  expound  the  general  doctrines  of  proximate  causes,  or 
to  canvass  the  great  number  of  cases  which  the  industry  of  counsel  has 
collected  in  their  brief.  One  point,  however,  we  think  it  proper  to  notice. 
It  is  contended  that  it  could  not  have  been  foreseen  as  probable  that  a 
lighted  match  would  be  put  near  the  gas.  and  that  therefore  the  defendant 
would  not  be  liable  for  an  accident  caused  thereby.  There  are  many  cases 
in  which  such  language  has  been  employed,  but  incorrectly  as  we  think. 
If  the  thing  done  produces  immediate  danger  of  injury,  it  is  not  necessary 
that  the  author  of  it  should  have  in  mind  all  the  particular  results  which 
might  happen  from  the  presence  of  the  danger.  The  third  proposition  is, 
in  substance,  that  the  result  would  have  been  the  same  if  a  lighted  match 
had  been  applied,  as  was  done  by  Mrs.  B.,  before  the  time  when  the 
defendant  became  negligent.  Perhaps,  but  only  perhaps.  The  accumula- 
tion of  gas  was  constantly  increasing,  and  an  explosion  at  an  earlier  time 
might  not  have  been  so  serious  as  to  have  caused  the  injury  complained 
of.  The  proposition  itself  is  a  matter  of  speculation,  and  without  value 
in  determining  the  result  of  the  actual  conditions  in  which  the  injury 
happened. 

"The  fourth  proposition  is  in  substance  only  a  repetition  of  the  second, 
couched  In  different  phraseology.  The  fact  that  the  defendant  was  in 
contractual  relations  with  Mrs.  B.  only  does  not  relieve  the  defendant  from 
the  consequence  of  its  wrongful  conduct  suffered  by  an  inmate  of  the  house 
rightfully  there  and  within  the  range  of  the  danger  which  the  defendant 
produced." 
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The  Judge's  Opinion  on  the  Facts  in  a  Trial  in  the  Fed- 
eral Court. — In  a  case  in  the  Federal  Court  in  Virginia,  Mc- 
Dowell, J.,  gives  a  very  able  and  interesting  summary  of  the 
practice  in  the  federal  courts  of  t^ie  trial  judge  expressing  his  opin- 
ion to  the  jury  as  to  the  facts — the  old  common  law  and  the  ne\ver 
English  practice,  but  absolutely  prohibited  in  many  of  the  state 
courts.  He  shows  that  there  is  no  logical  or  sound  reason  why 
this  should  not  be  done  after  the  jury  has  been  some  time  in 
consultation,  as  well  as  before  they  retire  to  consider  the  verdict, 
a  thing  w^hich  had  been  (Criticised  in  Garst  v,  U.  S.^  This  criti- 
cism, says  McDowell,  J.,  *'comes  from  a  judge  for  whose  opinion 
I  have  such  very  great  respect  that  I  have  been  led  to  make  a 
careful  re-examination  of  the  available  authorities,  and  now  feel 
it  proper  to  state  my  reasons  for  holding  the  view  that  the  prac- 
tice is  not  an  improper  one."     The  judge  continues: 

"(1)  It  is  quite  true  that  it  is  not  unusual  for  the  trial  Judge  to  give 
to  the  jury  his  opinion  on  the  facts  at  the  close  of  the  evidence,  and  at  the 
same  time  that  he  gives  to  the  jury  the  instructions  on  the  law  of  the  case. 
I  regard  this  practice  as  much  more  objectionable  than  that  of  giving  the 
opinion  on  the  facts,  when  given  at  all,  after  the  arguments  of  counsel 
to  the  jury  have  been  made.  When  a  federal  trial  judge  deems  it  his 
duty  to  express  to  the  jury  his  opinion  on  the  facts,  it  is  of  first  impor- 
tance that  he  make  the  jury  understand  that,  while  they  are  bound  by  his 
instructions  as  to  the  law,  they  are  not  bound  by  his  opinion  on  the  facts; 
and  yet  I  know  of  nothing  more  likely  to  cause  confusion  in  the  minds 
of  the  jury  on  this  very  point  than  the  practice  of  combining  instructions 
on  the  law  with  an  opinion  on  the  facts,  and  the  objection  is  rarely  wholly 
obviated  if  both  the  instructions  and  opinion  are  delivered  to  the  jury 
at  the  same  stage  of  the  cause.  Assuredly  there  is  much  less  probability 
of  confusion  if  the  delivery  of  the  instructions  and  of  the  opinion  are 
separated  by  the  arguments  of  counsel  to  the  jury. 

"(2)  No  trial  judge  need  consider  his  own  judgment  infallible.  No 
matter  how  firmly  he  may  be  of  opinion,  at  the  close  of  the  evidence,  that 
the  jury  ought  to  find  for  one  side  or  the  other,  I  have  long  thought  It 
prudent,  even  if  not  the  right  of  the  side  against  whom  the  judge  inclines, 
that  the  judge  at  least  hear  what  counsel  for  that  side  can  say  of  the  facts 
to  the  jury  before  expressing  to  the  jury  any  opinion  on  the  facts. 

"(3)  None  but  a  decided  opinion  on  the  facts  should,  in  my  belief,  be 
expressed  to  a  jury.  Unless  the  judge  feels  that  there  is  no  considerable 
room  for  doubt  as  to  the  correctness  of  his  views  on  the  facts,  it  is  much 
the  better  course  to  leave  the  case  wholly  to  the  determination  of  the 
Jury.  But  to  express  a  decided  opinion  on  the  facts  in  advance  of  argu- 
ment to  the  jury  is  for  the  judge  to  painfully  embarrass  the  counsel  for 
the  side  against  which  the  Judge  has  expressed  his  opinion.  Counsel  not 
infrequently  hold  intimate  and  most  friendly  relations  with  the  Judge, 
and  may  entertain,  and  nearly  always  desire  to  show,  respect  for  his 
opinions.  It  certainly  imposes  an  unnecessary  restraint  on  counsel  under 
Buch  circumstances  to  put  them  in  the  frequently  almost  hopeless  position 
of  having  to  combat  the  opinion  of  the  judge  before  the  jury.  It  is  in 
my  estimation  the  better  practice  to  have  the  case  argued  to  the  Jury  by 
counsel  when  they  do  not  know  what  the  Judge's  opinion  on  the  facts 
is,  and  when  it  is  yet  uncertain  that  he  will  express  any  opinion  at  all. 

•180  Fed.   339. 
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"(4)  When  an  opinion  on  the  facts  is  given,  It  must  be  carefully 
guarded.  The  jury  must  be  told  that  they  are  not  bound  by  it,  and  that 
the  ultimate  decision  of  the  case  rests  entirely  with  them.  In  addition, 
it  is  my  practice  to  say  to  the  jury  that  my  opinion  on  the  facts  Is  sub- 
mitted to  them  for  just  what  they  think  it  is  worth.  In  consequence,  an 
opinion  on  the  facts  is  of  real  assistance  to  the  Jury  only  in  so  far  as  it 
is  well  reasoned.  Whether  it  is  well  reasoned  or  not  can  certainly  be 
much  better  judged  by  the  jury  after  they  have  heard  the  arguments  of 
counsel  than  before. 

"Having  now  indicated  briefly  some  reasons  for  holding  that  the  opinion 
on  the  facts  should  come  after,  rather  than  before,  argument  of  counsel. 
I  reach  the  more  immediate  ground  of  criticism,  which  is  that  the  trial 
judge's  opinion  on  the  facts  in  Garst  v.  U.  S.  was  expressed  after  the  jury 
had  been  out  long  enough  to  indicate  the  probability  of  a  disagreement. 
The  chief  ground  of  objection  is  that,  at  such  juncture,  the  opinion  of  the 
judge  is  likely  to  have  too  great  influence  on  the  jury. 

"(I)  I  am  strongly  of  the  opinion,  based  on  repeated  experiences,  that 
the  judge's  opinion  on  the  facts  has  vastly  more  influence  If  given  before 
the  jury  have  commenced  their  deliberations  than  if  given  after  they  have 
expressed  to  each  other  their  views  and  have  had  opportunity  to  have 
engaged  in  earnest  (frequently  heated)  arguments  with  each  other.  Mem- 
bers of  juries,  like  other  men,  are  likely  to  have  some  pride  of  opinion. 
A  juror  who  has  expressed  no  opinion  on  the  case  to  any  one  is,  it  is 
submitted,  much  more  liable  to  be  influenced  by  a  well-reasoned  and  cogent 
opinion  on  the  facts  by  the  trial  judge  than  is  the  same  man  after  he  has 
committed  himself  to  the  opposite  theory,  and  after  he  has  possibly  argued 
and  expostulated  that  his  view  is  the  only  correct  one. 

"(2)  There  is  still  another  reason  why  in  some — indeed,  in  many — 
cases  the  trial  judge  may  well  refrain  from  stating  his  opinion  on  the 
facts  at  least  until  the  jury  has  shown  an  inclination  to  disagree.  It  Is 
to  me,  as  it  doubtless  is  to  the  majority  of  trial  judges,  much  more  satis- 
factory to  have  the  jury  agree  upon  the  proper  verdict  without  any 
assistance  whatever  from  the  judge.  Being  strongly  impressed,  as  I  am, 
with  the  belief  that  in  ordinary  cases,  especially  in  criminal  cases,  the 
combined  judgment  of  the  jury  on  questions  of  fact  is  better  than  my 
own,  I  can  see  very  little  force  in  objecting  to  a  practice  which  at  least 
has  the  merit  of  giving  the  jury  an  opportunity  to  bring  in  a  verdict 
which  will  be  the  jury's  unassisted  conclusion  on  the  facts. 

"(3)  Considering  the  numerous  terms  of  court  required  to  be  held  in 
this  district,  and  the  great  expense,  both  direct  and  indirect,  frequently 
involved  In  a  final  disagreement  by  a  jury,  it  would  seem  that  the  triiJ 
judge  is,  in  this  district  at  least,  more  or  less  justified  in  regarding  a 
'hung  jury'  as  one  of  the  lesser  calamities,  to  be  avoided  if  it  properly 
can  be;  and  if,  in  seeking  in  a  proper  manner  and  in  a  proper  case  to 
thus  avoid  mistrials,  the  trial  judge's  opinion  on  the  facts  exerts  some 
influence  on  the  jurors,  I  conceive  that  the  fact  that  it  will  have  Influence 
is  the  chief  reason  for  the  existence  of  the  power  to  express  opinions 
on  the  facts. 

"(4)  'Mistrials'  are  sometimes  avoided  by  jurors  agreeing  to  a  verdict 
which  is  unjustified  by  the  evidence,  rather  than  be  kept  in  confinement 
in  the  jury  room.  Almost  innumerable  cases  are  to  be  found  in  the 
books  in  which  a  verdict  has  been  set  aside  as  contrary  to  the  weight 
of  evidence.  In  such  cases,  if  instead  of  leaving  the  jury  to  debate 
and  argue  without  assistance,  the  trial  judge  had  after  a  reasonable 
interval  called  the  jury  into  the  court  room  and  delivered  to  them  a  fair 
and  well-reasoned  opinion  on  the  facts,  it  is  not  wholly  improbable  that 
in  some  cases  at  least  the  erroneous  verdict  would  have  been  avoided. 

"(5)  The  reason  for  not  expressing  an  opinion  on  the  facts  at  an  earlier 
stage  of  the  case,  which  existed  in  the  Garst  case,  may  also  exist  in  some 
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future  cases.  In  that  case  the  evidence  for  the  government  was  not  Intro- 
duced In  the  most  effective  order,  and  the  argument  of  the  then  district 
attorney  was  not  as  cogent  as  was  usual  with  him.  In  consequence,  both 
at  the  conclusion  of  the  evidence  and  at  the  conclusion  of  the  arguments, 
I  was  not  entirely  satisfied  that  the  case  was  of  such  nature  as  to  demand 
of  me  an  opinion  on  the  facts.  It  was  only  after  the  opportunity  for 
reflection  afforded  by  the  intermission  for  Sunday  that  it  became  entirely 
clear  to  me  that  the  case  did  call  for  an  opinion  on  the  facts,  and  that  it 
would  be  an  invasion  of  duty  on  my  part  to  leave  the  jury  to  struggle 
with  the  case  longer  without  such  an  opinion."" 

This  view  is  supported  by  both  the  United  States  Supreme  Court 
and  the  Circuit  Court  of  Appeals  in  A  er heart  v.  Railroad  Co.,^^ 
Allis  V.  S.  fi'./^  and  Simmons  v.  U.  S.^^ 


Bankers'  Representations  as  to  Customers'  Financial 
Standing. — ^The  duty  and  liability  of  a  banker  who  is  asked  as  to 
•  the  solvency  of  a  customer  is  discussed  at  length  in  a  recent  Eng- 
lish case/*  The  plaintiff,  a  marine  engineer,  being  desirous  of 
going  into  business  and  having  been  introduced  to  the  managing 
directors  of  a  company  known  as  Gilletts  Limited,  who  were  at 
that  time  carrying  on  the  business  of  motor  and  general  engineers, 
concluded  to  invest  his  money  in  this  company  if  it  was  one  of 
good  financial  standing.  Accordingly,  he  made  inquiries  through 
an  agent  as  to  its  standing  and  particularly  of  the  defendants, 
who  were  the  bankers  of  the  Gilletts  Limited,  and  received  from 
the  manager  of  the  bank  a  letter  in  these  words :  • 

"Messrs.  Gilletts  Limited  keep  a  satisfactory  account  with  us 
here.  They  appear  to  be  doing  a  genuine  and  increasing  business, 
and  their  two  managing  directors  are  experienced  men  in  their 
business.  The  firm  was  reconstructed  about  six  months  ago  as 
additional  working  capital  was  required.  This  information  is  for 
your  private  use  only,  and  is  given  without  any  responsibility  on 
our  part."  On  the  strength  of  this  letter  the  plaintiff  invested 
over  $5,000  in  the  business  and  also  lent  the  company  both  money 
and  securities.  In  an  action  against  the  bank's  manager  he  alleged 
that  at  the  time  when  the  defendant's  bank  manager  made  the 
above  representation,  the  Gilletts  Limited  were  not  in  a  satisfactory 
position  as  regarded  respectability  or  financial  standing,  nor  were 
they  doing  a  genuine  or  increasing  business  under  good  manage- 
ment or  otherwise,  nor  had  the  two  managing  directors  the  repu- 
tations of  experienced  men  in  the  business  of  the  company,  nor 
could  the  company  be  safely  trusted  with  money  or  securities,  and 
that  the  plaintiflF  had  wholly  lost  the  advances  and  investments  be- 
fore mentioned.  The  jury  found  for  the  plaintiff,  but  the  judg- 
ment is  set  aside  by  the  Court  of  Appeal,  which  lays  it  down  that 

"U.  S.  V.  Foster,  183  P.  626.  "Simmons   v.   U.   S.   142   U.   S.; 

"99  F.  907,  909.  12  S.  C.  171. 

"155  U.  S.  117;  15  S.  C.  36.  "Parsons    v.    Barclay    Co.,    108 

L.  T.  196. 
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when  information  is  asked  of  a  banker  concerning  the  financial 
position  of  one  of  his  customers  it  must  be  shown,  in  order  to 
render  him  liable  for  misrepresentation,  that  his  statement  is 
fraudulent  in  a  legal  sense ;  and  it  is  no  part  of  his  duty  to  make 
inquiries  elsewhere  as  to  the  solvency  or  otherwise  of  the  custonjjsr 
respecting  whom  the  inquiry  is  made,  or  to  do  anything  more 
than  answer  the  question  put  to  him  honestly  from  what  he  knows 
from  the  materials  which  he  has  before  him. 


Illegal  Contract  and  Knowledge  of  Illegal  Purpose. — 
The  difference  in  the  American  and  English  law  as  to  illegal 
contracts  is  well  illustrated  in  the  recent  English  case  of  Vpfil  v. 
Wright^^  In  an  action  to  recover  the  rent  of  a  flat  in  London,  the 
defense  was  that  the  rooms  were  leased  for  an  immoral  purpose 
to  the  knowledge  of  the  plaintiff's  agent,  and  that  the  contract 
was  therefore  illegal  and  void.  On  the  trial  it  was  proved  that 
when  the  agent  let  the  flat  to  the  defendant  he  knew  that  she 
was  an  immoral  woman,  in  that  she  was  the  kept  mistress  of  one 
H.,  and  he  also  knew  that  the  rent  was  really  to  be  paid  with  the 
money  of  H.  The  Court  of  King's  Bench  held  the  rent  not  re- 
coverable, Darling,  J.,  saying  that  the  case  came  within  the  rule 
that  out  of  a  forbidden  or  immoral  cause,  no  action  in  the  King's 
court  can  rise.  Bucknell,  J.,  adding  that  the  law  will  not  allow 
a  contract  to  be  enforced  where  the  consideration  and  the  obliga- 
tion of  the  parties  is  tainted  with  immorality.  Such  a  case  stands 
upon  exactly  the  same  footing  as  if  the  contract  were  tainted  with 
illegality. 

This  decision  follows  the  well-established  English  rule  that  mere 
knowledge  of  the  illegal  intention  is  enough  to  make  the  contract 
void,  as  in  Pearce  v.  Brooks,^^  where  coach  proprietors  were  de- 
nied recovery  of  the  hire  of  a  carriage  which  they  knew  the  de- 
fendant had  engaged  for  the  purpose  of  carrying  on  her  trade 
of  a  prostitute.  But  Bramwell,  B.,  dissenting  in  that  case  thought 
that  though  the  defendant  hired  the  carriage  for  an  illegal  pur- 
pose it  did  not  follow  that  the  plaintiffs  let  it  for  that  purpose. 
"If  a  man,"  said  he,  "were  to  ask  a  dealer  for  dueling  pistols 
and  say  *I  think  I  shall  fight  a  duel  tomorrow,'  might  not  the 
seller  answer,  ^I  will  sell  you  the  pistols,  but  I  have  nothing  to  do 
with  your  purpose,  that  is  your  business,  mine  is  to  sell  my 
goods.'  "  The  rule  in  the  United  States  is  in  accord  with  this 
view  and  in  our  courts  the  mere  knowledge  of  the  vendor  of 
property  that  the  buyer  means  to  make  illegal  use  of  it  is  not  a 
defense  in  an  action  for  the  price.  In  Missouri,  in  Michael  v. 
Bacon,^'  in  an  action  for  work,  labor  and  materials  in  papering 
and  fitting  up  a  house  in  St.  Louis,  the  defense  was  that  the  de- 


"103  L.  T.  834.  "L.  R.  1  Ex.  213.  "49  Mo.  474. 


Digitized  by 


Google 


CUBBBNT  TOPICS  AND  NOTES.  431 

fendants  intended  to  use  the  house  when  fitted  up  as  a  gambling 
house  and  that  the  plaintiff  knew  that  such  was  their  intention. 
But  the  court  held  that  this  was  no  bar  to  the  recovery,  saying: 
"I  am  not  aware  of  any  principle  of  law  which  compels  a  mer- 
chant, laborer  or  mechanic  to  overlook  the  morals  of  his  cus- 
tomers. He  is  not  the  keeper  of  their  morals  in  any  sense  of  the 
word.  If  he  sells  goods  to  a  gambler,  the  sale  is  perfect  on  de- 
livery, and  the  gambler  must  pay  for  them,  whatever  his  purpose 
may  have  been  in  making  the  purchase.  If  the  merchant  is  not 
to  be  paid  out  of  the  illicit  gains  of  a  gambler,  and  is  not  con- 
nected by  contract  with  the  object  the  gambler  has  in  view,  his 
knowledge  of  the  purpose  does  not  vitiate  the  sale." 


Surety  Company  Not  a  Public  Service  Corporation — Lib- 
erty OF  Contract. — The  Federal  Court  in  Nebraska  rules  that 
the  business  of  a  surety  company  engaged  in  furnishing  bonds, 
undertaking,  etc.,  is  not  one  affected  by  any  public  interest  nor 
a  monopoly,  but  is  purely  a  private  business,  and  a  state  has  no 
power  to  prescribe  rates  to  be  charged  by  such  corporations.  There- 
fore a  Nebraska  statute  which  makes  it  the  duty  of  certain  state 
officers  to  fix  maximum  rates  of  premium  to  be  charged  by  all 
surety  companies  doing  business  in  the  state,  foreign  or  domestic, 
for  furnishing  bonds,  contracts,  recognizances,  stipulations  and 
undertakings,  makes  it  a  misdemeanor  for  any  officer  or  agent  of 
any  company  to  charge  a  higher  rate  and  requires  the  revocation 
of  the  authority  of  the  offending  company  to  do  business  in  the 
state,  is  void.^® 

The  court  says  that  the  liberty  to  enter  into  contracts  is  not  an 
unrestricted  liberty,  but  is  subject  to  the  police  power  of  the  state. 
The  extent  to  which  the  state  may  go,  in  the  exercise  of  this  power, 
in  regulating  or  prescribing  the  prices  of  goods  or  services  is  not 
clearly  defined.  In  earlier  days,  it  was  usual  for  Parliament  to 
fix  the  rates  which  lawfully  could  be  charged  even  by  those  who 
were  engaged  in  private  business,  and  such  legislation  also  existed 
in  the  colonies  before  the  adoption  of  our  Constitution.  The  right 
to  regulate  the  charges  for  services  of  those  whose  business  is  de- 
voted to  a  public  use  has  been  thoroughly  established.  It  is  also 
well  settled  that  the  right  exists  in  the  state  to  regulate  the  charges 
to  be  made  by  those  whose  business  is  affected  by  a  public  interest. 
It  has  been  held  that  the  business  conducted  by  grain  elevators  is 
so  affected  with  a  public  interest  that  the  state  may  regulate  the 
charges  imposed  by  them.  Some  of  the  characteristics  of  that  busi- 
ness which  led  the  court  to  declare  it  to  be  affected  with  a  public 
interest  were:  The  practical  monopoly  of  the  business  at  the 
places  where  it  was  carried  on,  and  the  consequent  power  to  levy 

"American   Surety   Co.   v.   Shallenberger,  183  P.  636. 
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tribute  upon  the  community ;  its  relation  to  the  business  of  trans- 
portation, and  to  the  busine^  of  common  carriers — ^thus  being  of 
a  quasi  public  character.  The  business  of  the  companies  engaged 
in  furnishing  surety  bonds  has  none  of  these  characteristics.  It  is 
in  no  way  a  monopoly,  for  individuals  and  partnerships  are  free 
to  furnish  such  bonds  in  competition  with  them,  and  to  make  any 
charge  or  no  charge  for  assuming  such  risks.  No  one  is  compelled 
to  resort  to  the  surety  componies.  If  the  state  may  fix  the  amount 
of  compensation  for  which  an  insurer  may  lawfully  contract  for 
furnishing  such  insurance,  the  state  may  dictate  the  price  for 
which  all  other  commodities  shall  be  sold,  including  the  price 
which  may  be  paid  for  labor.  This  cannot  be  done.  The  four- 
teenth amendment  to  the  Constitution  protects  the  right  of  those 
engaged  in  purely  private  business  to  fix  the  price  at  which  they 
will  sell  their  services  or  commodities. 

The  statute  is  on  a  par  with  a  number  of  others  which  have 
been  adjudged  unconstitutional,  e,  g.,  a  federal  statute  regulating 
the  charges  for  private  telephones  in  the  District  of  Columbia." 
A  California  law  limiting  the  compensation  which  an  employment 
agent  may  receive  to  10  per  cent  of  a  month's  wages  in  the  em- 
ployment furnished.*®  An  act  of  the  legislature  of  New  York  pro- 
vidmg  that  laborers  on  public  works  should  be  paid  the  prevailing 
rate  of  wages.*^  A  statute  of  Indiana  which  provided  that  imskilled 
labor  employed  on  any  public  work  of  the  state,  counties,  cities 
and  towns  should  receive  not  less  than  20  cents  an  hour,*'  and 
several  others.** 


Presumption  of  Coebcion  of  Wife — Keeping  Bawdy  House. 
— In  Iowa  it  has  just  been  laid  down  that  the  old  rule,  commented 
upon  in  our  last  issue,**  that  a  criminal  act  committed  by  a  mar- 
ried woman  in  her  husband's  presence  is  presumed  to  be  done  by 
his  command  and  under  his  coercion  does  not  apply  in  the  prose- 
cution of  a  wife  for  keeping  a  house  of  ill-fame.  The  court  cites 
with  approval  the  ancient  reason  given  by  Hawkins,*"  that  "this 
is  an  oflFense  as  to  the  government  of  the  house  in  which  the  wife 
has  the  principal  share,  and  also  such  an  oflFense  as  may  generally 
be  presumed  to  be  managed  by  the  intrigue  of  her  sex."** 

^  Chesapeake  Co.  v.  Manning,  186  "  State  v.  Associated  Press,  159 

U.  S.  238;   22  S.  C.  881.  Mo.  410;  60  S.  W.  91;  State  v.  Nor- 

^Ex  parte  Dickey,  114  Cal.  234,  ton.  5  Ohio  N.  P.  183;  State  v.  Fire- 

77.   p.   924.  creek  Coal  Co.,  33  W.  Va.  188,  10 

« People  V.   Coler,   166   N.   Y.   1;  S.  E.  288. 

59  N.  E.  814.  ••Ante,  p.  283. 

»*  Street  v.  Varney  Co.,  160  Ind.,  "1  Pleas  C.  C,  Sec.  12. 

338;    66  N.  E.  895.  "State  v.  Gill,  129  N.  W.  821. 
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The  Value  op  a  Lawyer's  Speech  to  the  juby. — On  a  trial 
of  a  man  for  violating  the  prohibitory  law  of  North  Dakota,  the 
judge  instructed  the  jury  in  the  following  words:  "Gentlemen  of 
the  jury,  I  charge  you  to  pay  no  attention  to  any  remarks  or 
statements  made  by  counsel.  You  are  the  sole  judges  of  the  ques- 
tions of  fact  in  this  case.  The  court  will  give  you  the  law.  It  is 
your  duty  to  decide  this  case  according  to  the  law  given  you  by 
the  court.''  The  Supreme  Court  reverses  the  conviction,  saying: 
^'Parties  have  a  right  to  appear  by  counsel,  and  it  is  the  privilege 
of  counsel  to  addreas  the  jury.  If  the  jury  are  to  disregard  the 
arguments  of  counsel  altogether,  if  they  are  to  shut  their  ears  to 
the  illustrations,  comments,  and  reasonings,  how  unmeaning,  in- 
deed how  absurd,  is  the  appearance  of  counsel.  It  is  a  most  valu- 
able right  to  be  represented  by  learned  and  eloquent  counsel,  not 
only  before  the  court,  as  to  the  law,  but  also  before  the  jury,  as  to 
the  facts.  So  far  as  the  facts  of  a  case  are  concerned,  the  privi- 
lege is  valuable,  just  because  the  jury  may  look  to  the  argument 
of  counsel,  may  consider  his  reasoning,  before  making  up  their 
verdict.  In  our  opinion  it  was  a  dangerous  stretch  of  judicial 
prerogative  by  the  charge  of  the  court  to  tell  the  jury  to  pay  no 
attention  to  any  remarks  or  statements  made  by  counsel.  "^^ 

The  Courts  Hear  the  Call — Criminal  Procedure. — ^The 
decision  of  the  Court  of  Appeal3  of  New  York  in  the  recent  case  of 
People  V,  Nesce,^^  is  another  illustration  to  be  added  to  those  given 
in  our  last  issue,  of  the  change  in  the  attitude  of  some  of  the  ap- 
pellate judges  as  to  error  in  criminal  cases  which  the  demand  for 
legal  reform  is  already  bringing  about.  In  this  case  a  murderer 
having  been  duly  convicted  by  a  jury  was  sentenced  to  be  hanged. 
But  the  judge  omitted  to  ask  the  prisoner  if  he  had  anything  to 
say  why  sentence  should  not  be  pronounced.  On  this  ground 
and  on  this  alone  the  prisoner's  counsel  sought  to  have  a  new 
trial  given  him  by  the  Court  of  Appeals.  And  he  had  precedents 
in  his  favor.  In  a  case  in  the  same  court  it  had  been  held  that 
this  formula  was,  in  the  language  of  the  judge  who  delivered  the 
opinion,  "an  essential  prerequisite  to  an  adjudication  of  the  guilt 
of  the  prisoner."  And  the  judge  proceeded'  to  lay  down  the 
archaic  rule  that  form  and  not  substance  was  the  main  thing  to  be 
looked  at  in  the  trial  of  a  man  for  a  crime.    "It  may  be  that  the 

{)risoner  has  sustained  no  injury  from  the  non-observance  of  the 
aw  in  the  present  case.  But  that  is  not  the  question  for  this 
court.  That  question  is  whether  the  record  shows  that  the  pris- 
oner has  been  convicted  of  murder  in  the  first  degree  in  the  mode 
prescribed  by  law.  If  it  does,  the  judgment  should  be  affirmed 
and  execution  done  as  the  law  requires.    But  if  the  record  fails 

"State  V.  Gutterman,  128  N.  W.         »94  N.  E.  655. 
308. 

VOL.  xlv.  28 


Digitized  by 


Google 


434  45  AMEBIGAN  LAW  BEVIEW. 

to  show  that  h©  has  been  so  convicted  or  that  all  of  the  oppor- 
tunities of  showing  his  innocence  given  him  by  law  have  been 
given  to  him  by  the  court,  the  judgment  must  be  reversed  and  a 
new  trial  had."^®  Two  judges  dissented,  but  the  majority  stood 
by  the  technical  idea  and  ordered  a  new  trial,  and  several  years 
later  the  decision  was  approved  and  a  new  trial  granted  te  an- 
other criminal  for  the  same  cause.^^  But  in  the  Nesce  case  the. 
Court  of  Appeals  unanimously  overruled  these  decisions,  and 
while  it  holds  that  it  is  an  indispensable  requirement  of  the  law 
that  no  person  shall  be  sentenced  to  death  until  he  is  asked  if 
he  has  anything  to  say  why  sentence  shall  not  be  pronounced,  it 
refuses  to  follow  the  absurdity  of  requiring  the  whole  trial  to  be 
gone  over  again  because  of  an  omission  which  took  place  after  the 
verdict  was  rendered.  It  rules  that  the  criminal  gets  all  his  rights 
by  the  case  being  sent  back  to  the  trial  court  to  have  the  sentence 
given  again  after  the  prisoner  has  been  duly  asked  according  to 
law  what  he  has  to  say  against  the  sentence  being  pronounced. 


A  Guest's  Watch  and  an  Innkeeper's  Liability. — Statutes 
in  force  in  a  number  of  the  states  which  seek  to  lessen  the  common 
law  liability  of  the  innkeeper  provide  that  as  to  certain  kinds  of 
property,  if  the  innkeeper  has  a  safe  and  so  notifies  the  guest,  the 
latter  cannot  complain  of  a  loss  if  instead  of  depositing  the  arti- 
cles in  the  safe,  he  elects  to  keep  them  in  his  room.  The  statutes 
do  not  cover  all  of  the  guest's  baggage — ^this  would,  of  course,  be 
absurd;  but  are  limited  to  money,  jewelry  and  "articles  of  gold 
and  silver  manufacture."  In  a  recent  Michigan  case  the  plaintiff 
sued  a  hotel  keeper  for  a  gold  watch  and  chain,  a  diamond  watch 
charm  and  twelve  dollars  in  money,  which  he  placed  in  his  hat 
on  the  bureau  when  he  went  to  bed,  but  which  were  gone  when 
he  looked  for  them  in  the  morning.  The  defendant  pleaded  the 
statute.  But  the  Supreme  Court  holds  that  the  wateh  and  chain 
are  not  within  the  words  of  the  statute.*^  It  is  in  derogation  of 
the  common  law  and  must  be  strictly  construed.  Certain  prop- 
erty, particularly  valuable  in  itself,  taking  but  small  space  com- 
pared with  its  value  for  its  safe-keeping,  easy  of  concealment  and 
removal,  holding  out  great  temptation  to  the  dishonest,  and  not 
necessary  to  the  comfort  or  convenience  of  the  guest  while  in  his 
room,  is  made  the  subject  of  the  statutory  exemption.  Property 
of  a  diflFerent  description,  including  all  that  which  is  useful  or 
necessary  to  the  comfort  and  convenience  of  the  guest,  that  which 
is  usually  carried  and  worn  as  a  part  of  the  ordinary  apparel  and 
outfit,  or  is  ordinarily  used,  and  is  convenient  for  use  by  travelers 
as  well  in  as  out  of  their  rooms,  is  left,  as  before  the  statute,  at 
the  risk  of  the  innkeeper. 

"It  is  common  knowledge  that  the  most  important  part  of  a 

"Messner  v.  People,  45  N.  Y.  1.  "Weadock  v.  Swart,   128  N.  W. 

••People  V.  Paber,  199  N.  Y.  256.      734. 
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watch,  those  parts  which  make  it  possible  to  keep  time,  are 
neither  gold  nor  silver.  If  the  legislature  had  intended  to  include 
in  the  statute  an  article  of  such  general  and  necessary  use  as  a 
watch,  we  think  it  would  have  used  the  word  Vatch'  instead  of 
saying  'articles  of  gold  and  silver  manufacture.' " 
The  conclusion  is  in  accord  Avith  previous  decisions.^^ 

LiQUOB  Laws  and  the  Coubts. — ^The  various  and  peculiar 
liquor  laws  which  many  of  the  state  legislatures  grind  out  at  every 
session  continue  to  keep  the  courts  busy  in  their  construction  and 
enforcement. 

A  Kentucky  local  option  law  prohibited  a  carrier  from  trans- 
porting intoxicating  liquor  into  a  local  option  district,  except  that 
individuals  may  bring  in  upon  their  person  or  as  baggage  not  to 
exceed  one  gallon  for  their  own  use.  The  provisions  of  the  act 
by  another  section  are  to  apply  to  common  carriers  or  others  who 
carry  freight  or  goods  for  hire.  In  Com,  v.  Southern  R.  (7./^  it 
appeared  that  a  passenger  who  was  in  the  liquor  business  came 
on  the  defendant's  train  into  a  local  option  district  with  three 
or  four  gallons  of  whiskey  contained  in  four  or  five  packages. 
He  paid  nothing  for  having  the  whiskey  conveyed,  but  purchased 
and  used  a  ticket  to  his  destination.  He  had  no  arrangements 
with  the  railroad  about  bringing  the  whiskey  over,  did  not  have 
the  whiskey  checked,  nor  did  he  say  anything  to  the  agent  about 
it.  The  whiskey  belonged  to  one  B.,  and  the  passenger  was  bring- 
ing it  to  the  local  option  town  for  delivery  on  an  order.  A  con- 
viction of  the  railroad  under  this  statute  is  reversed  by  the  Court 
of  Appeals  which  holds  that  as  the  carrier  received  nothing  for 
carrying  the  whiskey,  the  statute  did  not  apply.  If  goods  are 
carried  for  pay  then  it  is  the  carrier's  duty  to  exercise  ordinary 
care  to  see  that  they  are  not  intoxicating  liquors.  But  the  statute 
does  not  apply  where  the  passenger  by  virtue  of  his  ticket  is  en- 
titled to  carry  personal  baggage,  and  nothing  in  addition  to  the 
purchase  price  of  the  ticket  is  paid  for  the  privilege.  It  was  not 
the  purpose  of  the  act  to  make  of  the  carrier  an  inquisitor  with 
full  power  to  examine  and  inspect  the  baggage  of  a  passenger 
so  as  to  determine  whether  or  not  he  has  whiskey  concealed  in 
the  same. 

In  a  case  in  Virginia  the  defendant  having  been  found  guilty 
of  entering  his  saloon  on  Sunday  contrary  to  the  statute,  was  for 
the  offense  fined  $50,  sent  to  jail  for  six  months,  his  license  re- 
voked, and  the  room  itself  made  outlaw  by  being  declared  non- 
usable  as  a  place  for  the  sale,  storage  or  manufacture  of  liquors 
for  a  year.     He  asked  the  Supreme  Court  to  declare  that  this 

"Laws.   Bail.,   Sec.   81;    Ramaley  710;   Oontra  Lang  v.  Hotel  Co.,  12 

V.  Leland,  43  N.  Y.  539,  3  Am.  Rep.  Week.  L.  B.  250  (Ohio),  a  decision 

728;  Jones  v.  Hotel  Latham  Co.,  115  of   an    inferior  court  and  of  little 

N.   Y.    Supp.    1804,   and   Kerlin   v.  authority. 

Swart,    143    Mich.    228,   106    N.    W.  "132  S.  W.  408 
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was  a  "cruel  and  unusual"  punishment  which  the  Constitution 
prohibited,  or  at  least  that  it  was  not  a  penalty  proportioned  to 
the  character  and  degree  of  the  offence  which  the  Constitution  pre- 
scribed. But  the  court  thought  that  the  provision  in  the  Consti- 
tution against  "cruel  and  unusual"  punishment  was  aimed  at  the 
ancient  barbarous  punishments,  like  drawing,  quartering,  burn- 
ing at  the  stake,  cutting  off  the  nose,  arms,  or  limbs,  starving  to 
death,  or  such  as  were  inflicted  by  the  act  of  Parliament  of 
22  Henry  VIII,  whereby  the  prisoner  was  ordered  to  be  thrown 
into  boiling  water  and  boiled  to  death  for  poisoning.  And  as  to 
the  other  provision  which  did  not  refer  to  the  mode  but  rather 
to  the  degree  and  extent  of  the  punishment  the  court  said  that 

"fines  so  excessive,  imprisonment  so  long,  looking  to  the  oftense,  as  to 
shock  our  feelings  of  humanity,  conscience,  justice,  and  mercy  would  be 
branded  by  this  clause.  I  suppose  that  a  sentence  for  year  to  the  peni- 
tentiary for  assault  and  battery  attended  with  no  serious  results,  or  long 
imprisonment  in  jail  for  profane  swearing,  would  fall  under  that  clause. 
But  it  is  established  everywhere , that  the  legislature  has  large  discretion 
as  to  punishment  in  kind  and  degree.  Can  we  say  that  this  act  which 
fixes  punishment  at  a  fine  of  from  $50  to  $250  and  imprisonment  from 
six  months  to  one  year  is  so  disproportionate  to  the  offense  as  to  be 
unconstitutional?  Counsel  says  that  it  is  unusual  and  severe  and  drastic. 
Drastic  and  severe  it  is,  but  not  beyond  the  scope  of  legislative  autohrity." 

But  the  court  thought  that  the  law  might  be  unconstitutional 

"on  the  theory  that  it  violates  constitutional  law  in  prohibiting  to  the 
citizen  his  use  of  his  property  for  innocent  purposes.  It  says  that  he 
shall  not  enter  the  saloon  for  innocent  purpose,  to  sleep,  to  cook  his 
meals,  to  secure  his  money  from  theft  forgotten  in  his  drawer,  to  pre- 
serve his  property  from  leakage  of  water  pipes,  or  from  fire.  It  seems 
questionable  to  me  in  this  respect,  though  not  urged  by  counsel.  The 
statute  absolutely  prohibits  any  use  of  the  room  or  place.  Whether 
entrance  from  stringent  necessity  would  be  excused  by  the  incorporation 
of  an  exception  by  the  courts  we  do  not  say.  Cases  differ  as  to  this. 
Perhaps  it  would  be  like  the  case  of  some  ancient  statute  or  law  which 
forbade  the  drawing  of  blood,  but  which  was  held  not  to  apply  to  the 
surgeon  or  physician  drawing  blood  to  save  life.  This  statute  makes  no 
express  exception."** 

The  Iowa  liquor  law  attempts  to  prohibit  any  person  in  the  state 
from  getting  any  liquor  from  outside.  It  cannot  do  this  so  far 
as  bringing  it  into  one  state  from  another  is  concerned,  for  the 
Supreme  Court  has  decided  that  a  state  has  no  power  to  deprive 
its  citizens  or  residents  from  importing  what  it  pleases  from  an- 
other state — this  is  interstate  commerce,  over  which  the  national 
and  not  the  state  government  has  jurisdiction.  But  a  state  statute 
is  in  force  which  provides  that  if  any  common  carrier  or  person, 
or  any  one  as  agent  or  employe  thereof,  shall  transport  to  any 
person  within  the  state  any  intoxicating  liquors  without  first 
being  furnished  with  a  certificate  that  the  consignee  is  the  holder 
of  a  permit  to  sell  intoxicating  liquors  in  the  county  to  which  the 

**  state   V.    Woodward,    69    S.    E.  386,  W.  Va. 
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shipment  is  made,  such  carrier  or  person  shall  be  fined.  The  ob- 
ject of  this  is  to  prevent  anyone  from  carrying  the  obnoxious 
goods  from  the  station  to  the  house  of  the  purchaser.  The  Su- 
preme Court  rules  that  the  word  "person,"  as  used  in  the  statute^ 
means  a  public  or  private  carrier,  and  does  not  include  one  who 
transported  several  interstate  shipments  of  liquor  from  the  rail- 
road company's  depot  to  the  consignee's  place  of  residence  as  a 
mere  gratuity .*** 

A  rather  odd  efifect  of  a  local  option  liquor  law  is  seen  in  a  re- 
cent Texas  case.  The  plaintiff  alleged  that  the  defendant  had 
induced  him  to  purchase  a  preparation  called  "Hiawatha,"  undei 
the  false  representation  that  it  was  not  an  intoxicating  drink,  and 
thereafter  on  selling  the  same  he  was  convicted  and  fined  for  sell- 
ing intoxicating  liquor  in  violation  of  law.  He  asked  as  damages 
his  costs  and  expenses  in  the  criminal  prosecution  and  likewise 
compensaton  for  mental  anguish.  But  the  Court  of  Appeals  de- 
cides against  him.*® 

The  result  seems  to  be  brought  about  through  the  application 
of  the  rule  that  there  shall  be  no  contribution  between  wrong- 
doers. In  Cumpston  v.  Lambert,^^^  a  justice  of  the  peace  called 
upon  a  person  to  assist  a  constable  in  making  an  arrest  on  a 
capias,  stating  that  such  arrest  was  legal,  and  promising  to  in- 
demnify such  person  for  assisting  to  make  the  arrest;  but  it 
turned  out  that  the  arrest  was  illegal,  and  judgment  was  ob- 
tained against  the  party  assisting  for  assault,  who  then  brought 
suit.  It  was  held  the  indemnity  was  illegal  for  the  reason  that 
it  was  based  on  an  agreement  to  commit  an  assault  on  another. 
In  the  case  of  Pierson  v.  Thompson, ^^^  it  was  decided  that  a  serv- 
ant cannot  sustain  an  action  on  a  bond  of  indemnity  by  his  em- 
ployer for  the  damages  he  has  sustained  by  being  compelled  in 
a  civil  action  to  pay  for  an  assault  and  battery  he  has  committed. 
There  the  employe,  in  the  management  of  a  ferry,  and  while  thus^ 
acting,  and,  as  he  supposed,  in  the  discharge  of  his  duty,  used 
Some  violence  towards  two  individuals  in  ejecting  them  from  the 
boat.  The  Texas  court  concludes  that  the  principle  involved  is 
that  it  is  against  public  policy  to  allow  redress  for  any  agreement 
or  act  in  violation  of  law.  To  refuse  such  character  of  damages  on  a 
contract  of  indemnity  because  against  public  policy,  and  to  allow 
the  recovery  of  such  character  of  damages  because  founded  on  de- 
ceit, is  merely  to  change  the  form  of  the  action,  and  by  such  in- 
direction to  nullify  the  principle.  If  it  is  against  public  policy 
and  void  in  one  form  of  action,  no  good  reason  exists  why  it  should 
not  be  equally  so  in  the  other,  as  having  in  each  suit  the  tendency 
to  interfere  with  the  due  administration  of  the  law.  Punishment 
for  crime  is  intended  to  be  personal  and  absolute ;  and,  to  accom- 
plish the  prevention  of  crime  which  is  the  purpose  of  the  pun- 

"  State  V.  Wlgnall,  128  N.  W.  935.         «»a  18  Ohio,  81.  Rl  Am.  Dec.  442. 
••Houston  Ice  Co.  v.  Sneed,  132         »b  i  Edw.  Ch.  (N.  Y.)  212. 
S.  W.  386. 
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ishment,  it  is  quite  necessary  that  the  person  should  not  "even 
entertain  the  hope  of  indemnity"  for  the  offense  committed. 
Therefore,  as  the  penalty  and  cost  of  the  violation  of  a  penal  law 
is  not  the  legal  subject-matter  of  contract  for  indemnity,  we  are 
of  the  opinion  that  it  should  be  here  held,  as  we  do,  that  the  dam- 
ages recovered  are  not  for  the  same  reason  allowable  in  this  case. 
It  follows  that,  if  the  fine  and  costs  of  the  prosecution  are  not 
allowable,  the  balance  of  the  damages  could  not  be  allowed.  To 
allow  damages  for  mental  anguish  suffered  in  consequence  of 
his  conviction  would  in  tendency  make  it  profitable  to  violate 
the  law,  and  oppose  the  principle  of  denying  any  redress  for  a  vio- 
lation of  the  law.       

Reformation  of  Insurance  Policy. — In  Niagara  Fire  Ins. 
Co,  V,  Jordan,^^  the  plaintiff  made  an  oral  contract  with  an  insur- 
ance company  to  insure  his  property.  The  policy  was  subse- 
quently delivered  to  him  but  he  put  it  away  without  reading  it, 
and  did  not  discover  until  three  months  later  when  the  property 
was  burned  that  by  a  mistake  of  the  agent  a  name  other  than 
that  of  the  insured  had  been  inserted  as  the  beneficiary.  The 
Supreme  Court  of  Georgia  held  that  equity  would  reform  the 
policy  so  as  to  make  it  read  as  it  was  intended  to  read.  It  said 
that  a  failure  to  inspect  the  policy,  which  was  in  plaintiff's  pos- 
session for  nearly  three  months,  was  not  such  laches  and  neg- 
ligence on  his  part  as  to  preclude  any  right  of  reformation  of 
the  policy.  The  trend  of  authority  is  that  a  mere  failure  of  the 
insured  to  read  his  policy  does  not  amount  to  such  laches  as  will 
debar  him  from  having  such  policy  reformed  for  mistake  therein. 
A  policy  of  insurance  is  issued  by  the  insurer  and  signed  by  him 
or  his  agent.  It  is  not  contemplated  that  the  insured  shall  sign 
it.  In  the  insurer's  promise  to  deliver  an  accurate  policy,  accord- 
ing to  his  oral  agreement  with  the  insured,  the  insured  had  a  just 
expectation  that  there  will  be  no  designed  variance.  A  man  should 
not  be  permitted  for  his  pecuniary  advantage  to  impute  it  to 
another  as  gross  negligence  that  the  other  trusted  to  his  fidelity 
to  his  promise.  The  case  is  quite  different  from  those  instances 
where  a  man,  who  has  negligently  signed  a  contract,  endeavors 
to  be  relieved  of  its  obligation  by  setting  up  his  own  negligence. 
^'There  is  no  rule  of  law  which  fixes  the  period  within  which  a 
man  may  discover  that  a  writing  does  not  express  the  contract 
which  he  supposed  it  to  contain,  and  which  bars  him  of  relief 
for  delay  in  asserting  his  rights,  short  of  the  period  fixed  by  the 
statute  of  limitations." 

This  decision  is  in  line  with  an  Illinois  case,*®  where  a  man  ap- 
plied to  an  insurance  company  for  a  policy  on  his  house,  No.  59 
Milwaukee  avenue,  and  the  agent  examined  the  premises  and  an 
oral  contract  to  insure  the  house  was  entered  into,  and  the  writ- 

"68  S.  E.  611.  "Home    Insurance    Company    v. 

Myer,  93  IH.  272. 
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ten  policy  subsequently  delivered.  The  house  being  afterwards 
destroyed  by  fire  it  was  discovered  that  the  policy  as  issued  de- 
scribed it  as  No.  57  Milwaukee  avenue.  In  a  suit  at  law  on  the 
policy  A  could  not  haye  recovered  for  he  could  not  prove  that 
57  Milwaukee  avenue  had  been  destroyed,  nor  could  he  prove 
by  oral  evidence  that  the  parties  had  intended  to  insure  No.  59 
and  not  No.  57 — because  this  was  contrary  to  the  rule  that  a  writ- 
ten agreement  cannot  be  varied  or  contradicted  by  parol.  But  the 
Stipreme  Court  held  that  a  court  of  equity  would  correct  or  re- 
form the  policy  so  as  to  express  the  real  intention. 


Pakol  Proof  of  Writing  Required  by  Statute  of  Frauds. 
— If  the  "note  or  memorandum  in  writing"  required  by  the  fourth 
and  seventeenth  sections  of  the  Statute  of  Frauds  be  lost  or  de- 
stroyed, can  parol  proof  of  the  contents  of  the  note  or  memorandum 
be  introduced  after  proof  of  the  loss  or  destruction  of  the  writing? 
Stated  otherwise,  the  question  is :  If  the  note  or  memorandum  be 
properly  made  out  and  signed,  but  afterwards  becomes  unavail- 
able through  loss  or  destruction,  can  secondary  proof  of  its  con- 
tents be  admitted?  This  question  has  arisen  in  a  number  of  cases 
and  in  all  (so  far  as  the  writer  is  aware),  except  one,  it  has  been 
answered  in  the  aflSrmative;  for  instance,  by  the  courts  of  Ala- 
bama,** Illinois,*®  Indiana,*^  lowa,*^  and  Wisconsin.**  These 
were  all  cases  of  ante-nuptial  agreements  in  regard  to  which  the 
statutes  of  the  various  states  are  substantially  the  same  as  the  Eng- 
lish statutes,  excepting  that  of  Alabama,  which  declares  that  sudi 
parol  agreements  shall  be  "void."  However,  no  particular  stress 
seems  to  have  been  laid  upon  this  word. 

The  North  Carolina  Court,  in  a  case  of  a  contract  for  the  sale 
of  land,**  held  to  the  contrary,  stating  that  the  contract  must  be 
proved  by  the  writing  itself.  The  decisions  of  the  majority  seem 
to  the  writer  to  proceed  from  a  misapprehension,  or  rather  non- 
apprehension  of  the  intent  and  purposes  of  the  two  sections  of 
the  statute.  The  courts  holding  the  majority  doctrine  base  it 
upon  that  general  rule  of  evidence  that  where  documentary  proof 
is  lost,  then  parol  may  be  admitted.  The  Iowa  Court,  in  the 
Devoe  case,  which  is  the  only  one  of  the  above  cited  cases  which 
discusses  the  question  at  all,  said : 

"While  it  is  a  general  principle  firmly  established  in  the  Interests  of 
Justice,  that  the  best  evidence  capable  of  production  shall  be  required,  this 
rule  in  no  way  conflicts  with  the  admission  of  secondary  evidence  of  a  lost 
instrument,  even  though  it  be  one  which  the  law  requires  to  be  in  writing; 
for  if  the  instrument  were  lost  without  the  fault  of  either  party,  or  if  It 
were  wantonly  destroyed  or  secreted  by  any  one,  it  would  be  a  manifest 
subversion  of  Justice  to  deny  oral  proof  of  its  contents  after  satisfactory 
proof  of  its  loss  or  destruction." 

*  Wilson  v.  Holt,  83  Ala.  538.  "In  re  Devoe's  Estate,  113  la.  4. 

«  Spencer  v.  Boardman,  118  HI.  553.  **  West  v.  Walker,  77  Wis.  557.  . 

**McNutt  V.  McNutt,  116  Ind.  545.  "Winders  v.  HiU,  114  N.  C.  614. 
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Of  course,  neither  the  existence  nor  the  wisdom  of  this  general 
rule  is  questioned.  But  it  is  difficult  to  see  how  it  can  apply  to 
the  writing  required  by  the  fourth  and  seventeenth  sections  of  the 
statute.  Secondary  proof  of  the  contents  of  a  lost  writing  is,  in 
general,  allowed  from  the  very  nature  of  the  case.  For  contracts 
in  general  are  not  required  to  be  proved  in  any  particular  way. 
The  writing,  if  there  be  any,  is  fii^t  called  for,  not  by  reason  of 
any  particular  legal  potency  it  possesses,  but  merely  from  the 
fact  tiiat  it  is  in  fact  the  best  evidence.  It  contains  the  words  as- 
sented to  by  both  at  a  time  before  controversy  arose.  Mani- 
festly it  is  of  a  higher  quality  of  proof  than  the  several  parties' 
own  versions  of  what  was  said  and  done;  but  if  the  writing  is 
lost,  there  is  no  reason  why  any  other  probative  facts  should  not 
be  considered.  The  writing  is  not  the  only  testimony  to  the  trans- 
action. In  fact,  contracts  generally  may  be  formed  without  any 
writing  at  all ;  and  if  a  writing  be  agreed  to,  it  does  not  raise  the 
agreement  above  the  dignity  of  a  parol  contract. 

But  in  that  class  of  contracts  embraced  within  the  fourth  and 
seventeenth  sections  of  the  statute,  it  is  diflFerent.  The  law  re- 
quires a  note  or  memorandum  in  writing  of  the  agreement  to  be 
made.  The  purpose  of  those  sections  was  not  to  lay  down  the  ele- 
ments of  the  particular  classes  of  contracts  provided  for  therein, 
but  to  prescribe  a  rule  of  evidence.  The  elements  of  the  contracts 
and  their  validity  were  unchanged.  But  experience  has  shown 
that  those  particular  classes  of  transactions  aflFord  such  good  op- 
portunity for  and  so  great  temptation  to  perjury  that  the  Parlia- 
ment declared  by  the  statute  that  they  should  not  be  enforced  un- 
less proved  in  a  particular  way,  that  is,  by  "note  or  memorandum 
in  writing.''  The  writing  provided  for  in  these  two  sections  is 
admitted  by  all  to  be  evidentiary  and  not  constitutive.  To  say 
that  the  writing  is  evidentiary  is  to  imply  that  it  is  to  be  exhibited 
to  the  court,  for  evidence  in  the  legal  sense  is  not  something  which 
is  stated  or  brought  out  on  the  street  or  in  a  shop.  It  is  testimony 
of  a  probative  character  presented  to  the  court.  Let  us  suppose 
that  the  writing  has  at  one  time  existed  and  that  A.  and  B.  saw 
it.  Is  that  any  documentary  proof  to  the  judge  who  has  only  the 
tale  of  A.  and  B.  ?  When  the  statute  provides  that  these  contracts 
should  not  be  enforced  unless  proved  in  a  prescribed  way,  before 
whom  did  the  Parliament  contemplate,  that  the  prescribed  proof 
should  be  made?  Before  bystanders  or  volunteers  on  the  street? 
or  before  the  judicial  officers  having  cognizance  of  the  case?  The 
purpose  of  the  act,  that  is,  to  prevent  the  getting  up  of  false  con- 
tracts by  perjury,  is  thwarted  by  such  a  construction  of  its  provi- 
sions. The  statute  is  predicated  upon  the  assumption  that  there 
will  be  attempts  to  force  false  contracts  on  men  by  means  of  per- 
jury. Let  us  suppose  that  D.  comes  before  the  court  claiming  that 
C.  and  he  entered  into  a  contract  based  upon  the  consideration 
of  marriage.    The  court  asks  D.  whether  his  coiitract  was  in  writ- 


Digitized  by 


Google 


0X7BHEKT  T0PI08  AND  N0TB8.  441 

ing.  He  answers  "No."  Then  the  judge  says:  "This  court  can- 
not hear  you;  for  you  may  be  swearing  falsely,  as  it  is  a  kind 
of  contract  in  which  experience  shows  much  perjury  to  have  been 
committed.  You  should  have  had  a  writing,  and  not  having  it 
your  case  is  dismissed."  But  let  us  suppose  that  D.  comes  to  the 
court  and  when  he  is  asked  whether  his  alleged  contract  was  in 
writing,  answers,  "Yes,  it  was  in  writing,  but  I  have  lost  it."  This 
time  me  shrewd  judge  in  effect  says:  "Your  claim  is  good.  If 
this  case  depended  only  upon  your  own  word,  I  should  not  allow 
your  action.  But  since  you  say  there  was  a  writing,  this  corrobo^ 
rates  your  parol  proof  and  all  danger  of  perjury  is  removed.  You 
might  swear  falsely  to  the  existence  of  a  contract,  but  I  know 
you  would  not  as  to  the  existence  of  a  writing." 

The  above  is  precisely  the  attitude  taken  by  the  courts  which 
permit  such  "secondary"  proof  of  the  contents  of  the  note  or  mem- 
orandum. These  courts  ignore  wholly  the  fact  that  the  writing 
is  not  constitutive  but  evidentiary.** 

Public  Money  Not  to  be  Used  to  Pay  Private  Debts. — In 
a  recent  Georgia  case,**  where  a  county  treasurer  embezzled  funds 
of  the  county,  and  a  judgment  was  rendered  against  him  and  the 
sureties  on  his  official  bond,  and  the  latter  made  payments  partly 
extinguishing  the  indebtedness,  a  subsequent  resolution,  passed  by 
the  (General  Assembly,  which  authorized  the  county  authorities 
to  refund  to  the  sureties  any  and  all  sums  which  they  had  paid, 
except  such  amount  as  had  been  expended  as  costs  in  the  prosecu- 
tion of  the  prindpal,  was  unconstitutional  and  void. 

The  Supreme  Court  says  that  if  the  legislature  would  not  have 
the  right  to  give  from  the  treasury  of  the  state  a  portion  of  its 
funds  to  sureties  who  had  paid  in  such  money,  certainly  they 
could  not  make  such  a  gift  from  the  county  treasury.  The  funds 
of  a  county  generally  arise  from  taxation.  If  when  a  defaulting 
treasurer  embezzles  such  fimds,  and  when  his  sureties,  against 
whom  a  judgment  has  been  rendered  on  the  bond,  pay  a  portion 
of  the  indebtedness  against  them,  the  legislature  can  require  the 
county  to  give  it  back  to  them,  the  taxpayers  may  have  again  to 
pay  taxes  to  replace  the  funds  so  lost  and  needed  for  public  pur- 
poses, and,  in  effect,  be  taxed  to  make  a  gift  to  the  sureties. 

The  decision  was  made  with  particular  reference  to  a  clause  of 
the  Georgia  Constitution  expressly  providing  that  "the  General 
Assembly  shall  not,  by  vote,  resolution  or  order,  grant  any  dona- 
tion or  gratuity  in  favor  of  any  person,  corporation  or  association," 
but  without  that  the  case  was  one  for  the  application  of  the 
principle  of  Tx>an  Association  v.  Topeka.*^ 

Damages  Against  Carrier  for  Delaying  One's  Wardrobe. — 
When  may  one  who  has  broken  a  contract  be  made  to  pay  dam- 

•  Connor  HaH,  Charleston,  W.  Va.         «  Smith  v.  FuUer,  69  S.  E.  177. 

«20   Wall.   655. 
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ages  for  mental  anguish  and  pain  which  the  breach  has  caiised 
the  other  party.  The  action  for  breach  of  promise  of  marriage 
is  one  case/®  and  in  Louisiana  not  long  ago  a  bride  to  whom  a 
fashionable  milliner  had  failed  to  deliver  her  trousseau  on  her 
wedding  day  according  to  contract  was  entitled,  said  the  Supreme 
Court,  to  recover  damages  not  only  for  her  disappointment  m  not 
having  the  dresses  in  time  for  the  wedding  and  her  mortification 
in  having  to  go  to  her  husband  unprovided  with  suitable  clothes, 
but  also  for  what  she  had  lost  in  entertainments  which  had  been 
planned  for  her  by  her  friends,  and  which  she  had  to  forego  for 
want  of  proper  gowns.**  In  a  recent  case  in  Georgia  the  Supreme 
Court  rules  that  a  passenger  whose  trunk  has  not  been  delivered 
in  good  time  by  a  carrier  is  entitled  to  more  than  merely  general 
damages.  The  plaintiflF  was  a  female  and  she  alleged  in  her 
petition  that  by  reason  of  her  trunks  not  being  delivered  for  ten 
days  after  they  should  have  been,  she  was  deprived  of  the  use 
of  the  clothing  and  wearing  apparel  of  herself  and  of  her  chil- 
dren for  a  period  of  about  nine  days,  and  that  she  was  unable 
to  buy  additional  clothing  and  extra  wearing  apparel  as  a  sub- 
stitute for  that  contained  in  her  trunk;  that,  because  of  the  de- 
privation of  the  wearing  apparel,  she  and  her  children  were  forced 
to  go  without  a  change  of  clothing  for  nine  days,  and  during  this 
time  the  clothing  which  she  and  her  children  wore  became  so 
soiled  and  filthy  as  to  be  indecent  and,  being  so  far  from  home 
and  among  strangers,  it  caused  her  great  physical  discomfort 
and  mental  anguish  and  pain: 

The  trial  court  sustained  a  demurrer  to  the  petition,  but  on 
appeal  this  ruling  is  reversed.    Hill,  C.  J.,  says: 

"It  is  insisted  that  plaintiff  cannot  recover  damages  resulting  because 
of  'physical  uncomforture  and  mental  anguish  and  pain'  due  to  the  wear- 
ing of  soiled  clothes  by  herself  and  children.  It  is  conceded  that  she  could 
recover  damages  for  the  loss  of  her  trunk,  or  for  injury  to  the  trunk  or  its 
contents,  or  for  its  unreasonable  delay  and  detention,  but  that  'physical 
uncomforture  and  mental  anguish  and  pain,'  and  inconvenience  on  account 
of  her  not  having  the  use  of  her  wearing  apparel  that  was  in  the  delayed 
trunk,  were  not  elements  of  damage  for  which  she  would  have  the  right 
to  recover. 

"We  are  inclined  to  think  that  a  passenger  whose  trunk  has  been  unrea- 
sonably delayed,  and  who  is  thereby  subjected  to  inconvenience  resulting 
from  the  loss  of  wearing  apparel,  and  is  compelled  to  suffer  physical  dis- 
comfort by  reason  of  its  loss,  would  be  entitled  to  damages  upon  proper 
proof,  if  the  damages  that  are  inflicted  could  be  estimated  in  dollars 
and  cents.  Certainly  the  physical  discomfort  and  inconvenience  of  hav- 
ing one's  clothing  lost  would  be  an  element  of  damage  ih  contemplation  of 
the  parties  to  the  contract  of  transportation,  when  the  trunk  was  received 
for  shipment  from  the  passenger  by  the  railroad  company."*® 


Corporations  Liable  Criminally. — The  Supreme  Court  of 
North  Carolina  rules  that  corporations  may  be  prosecuted  under  a 

*'Lawson,  Contr.,  sec.  403.  "Lewis  v.  Holmes,  34  South.  66; 

109  La.  1030. 
"  Ford  V.  R.  Co.,  68  S.  E.  1072. 
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statute  maJdng  it  a  misdemeanor  for  any  tenant  during  or  after 
his  term  willfully  and  unlawfulljr  to  destroy  or  damage  any  tene- 
ment house  or  outhouse  belongmg  to  the  landlord  or  upon  his 
premises,  or  unlawfully  and  willfully  to  destroy  or  injure  any 
fence,  or  cut  or  destroy  timber  or  other  trees  belonging  to  the 
landlord."^ 

This  decision,  it  is  said,'^  is  in  general  harmony  with  those 
of  the  New  York  Court  of  Appeals  in  People  v.  John  H.  Wood- 
bury,°«  People  V.  Rochester  R.  Co.,'*  and  of  the  Supreme  Court  of 
the  United  States  in  New  York  R.  Co.  v.  U.  S."  In  the  latter 
case  the  court  remarked: 

"It  is  true  that  there  are  some  crimes  which  in  their  nature  cannot 
be  committed  by  corporations.  But  there  is  a  large  class  of  offenses  .  .  . 
wherein  the  c^rime  consists  in  purposely  doing  the  things  prohibited  by 
statute.  In  that  class  of  crime  we  see  no  good  reason  why  corporations 
may  not  be  held  responsible  for  and  charged  with  the  knowledge  and 
purposes  of  their  agents,  acting  within  the  authority  conferred  upon 
them." 

In  People  v.  Rochester  R.  Co.  it  is  true  that  the  Court  of  Ap- 
peals held  that  the  provisions  of  the  Penal  Code  defining  homi- 
cide and  manslaughter  as  the  killing  of  one  human  being  by  an- 
other do  not  include  corporations,  and  therefore  that  a  corpor- 
ation is  not  indictable  in  New  York  for  manslaughter.  Wnile 
probably  little  practical  benefit  would  result  from  so  amending 
the  law  as  to  render  corporations  criminally  liable  for  homicide, 
the  general  policy  of  making  them  amenable  to  penal  law,  in  like 
manner  as  natural  persons,  where  such  course  can  have  any  prac- 
tical efficacy  as  a  deterrent,  is  to  be  commended. 

Maliciously  Defending  a  Suit. — The  rule  in  most  of  the 
states  is  that  a  suit  for  damages  will  not  lie  for  the  malicious  pros- 
ecution of  a  civil  suit  unless  there  was  some  interference  with 
person  or  property,  as  by  arrest,  attachment,  institution  of  bank- 
ruptcy proceedings. 

A  recent  Kansas  case  presents  the  question  of  a  malicious  de- 
fense, and  the  conclusion  is  that  a  defendant  is  not  liable  to 
be  sued  for  exercising  his  right  to  make  the  plaintiff  prove  his 
case,  the  court  saying: 

''The  question  is  this:  A  defendant  is  haled  into  court  and  required  to 
defend  against  claims  set  forth  against  him  in  a  civil  action.  Without 
asking  any  affirmative  relief  whatever,  he  simply  files  a  general  denial  and 
verifies  it.  Although  there  may  be  many  things  alleged  in  the  petition  as 
true  that  he  knows  are  true,  and  although  he  may  know  that  it  will 
involve  the  plaintiff  in  considerable  expense  to  prove  and  establish  the 
truth  thereof,  is  he  responsible  for  making  such  defense?  The  appellant 
does  not  even  discuss  the  question  in  his  brief,  and  not  a  single  authortiy 
is  cited.    It  is  a  maxim  of  the  law  that  'for  every  wrong  there  is  a 

"  State  V.  Rowland  Lumber  Co.,         "  192  N.  Y.  455. 
69  S.  E.  58.  ■*195  N.  Y.  102. 

"New  York  Law  Jour.  "212  U.  S.  481. 
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remedy.'  It  contemplates,  however,  that  a  wrong  Is  suffered  by  the  unlaw- 
ful act  of  another.  Opposed  to  this  maxim  is  the  other  maxim,  *De 
minimus  non  curat  lex.'  Even  the  ordinary  costs  of  court  are  at  common 
law  considered  among  the  small  things  for  which  the  law  did  not  care. 
The  right  to  recover  costs  by  the  successful  party  in  a  litigation  depends 
entirely  upon  the  statutory  provisions;  at  common  law  each  party  had 
his  own  costs  to  pay.  But  while  our  legislature  has  made  the  provision 
that  the  successful  party  in  a  suit  should  recover  the  statutory  costs  of 
ofllcers  and  witnesses,  it  has  gone  no  further.  So  far  as  we  are  advised, 
no  state  in  the  Union  has  gone  to  the  extent  of  providing  that  the  defeated 
party  should  pay  even  the  counsel  fees  of  his  successful  opponent — and 
counsel  fees  are  almost  a  necessary  incident  to  every  litigation.  Indeed, 
the  expenses  incident  to  a  lawsuit,  either  in  prosecuting  or  defending,  are 
frequently,  if  not  generally,  far  in  excess  of  what  are  propertly  termed 
'costs  0^  the  case.'  In  this  state,  and  quite  generally  in  other  states,  it 
has  been  held  that  damages  for  malicious  prosecution  of  a  civil  action  as 
well  as  for  a  malicious  criminal  charge  may  be  recovered;  expenses 
incurred  and  damage  to  business,  and  even  exemplary  damages,  have  been 
allowed  in  such  cases.  We  have  failed,  however,  to  find  any  authority  for 
assessing  damages  for  a  malicious  defense  of  an  action.  Indeed,  it  has 
been  said  that  self-defense  is  the  first  law  of  nature,  and  one  who 
physically  assaults,  another  cannot  recover  damages  of  the  other  for 
physical  injuries  inflicted  so  long  as  the  other  acts  simply  on  the  defensive 
and  does  no  more  than  is  necessary  to  repel  the  attack;  even  if  the 
assailant  be  killed  in  the  affray.  If  the  assailed  does  nothing  more  than 
is  reasonably  necessary  under  the  circumstances  to  defend  his  own  life, 
he  Is  not  responsible  either  civilly  or  criminally."" 


Manslaughter  Through  Fright. — In  a  recent  case  in  Idaho, 
the  prisoner  asked  for  his  release  on  habeas  corpus  from  a  com- 
mittal on  a  charge  of  manslaughter,  on  the  ground  that  no 
oflFense  was  shown  to  have  been  committed  by  him.  The  prisoner 
it  appeared  had  gone  to  the  residence  of  one  Barton,  in  whose 
house  his  mother-in-law,  Mrs.  Riegelman,  resided,  for  the  pur- 
pose of  calling  him  to  account  for  words  spoken  by  him,  and 
there  engaged  in  an  altercation  with  Barton,  in  which  blows  were 
struck.  Mrs.  Riegelman  witnessed  the  altercation,  and  she  died 
almost  immediately  from  an  aneurism  of  the  ascending  aorta, 
which  was  ruptured,  as  was  alleged,  because  of  the  e^tcitement. 
The  statute  under  which  the  petitioner  was  held  defines  involun- 
tary manslaughter  as  "the  unlawful  killing  of  a  human  being 
.  .  .  in  the  commission  of  an  unlawful  act  not  amounting  to 
felony  or  in  the  commission  of  a  lawful  act  which  might  pro- 
duce death  in  an  unlawful  manner  or  without  due  caution  and 
circumspection.''  Ailshie,  J.,  in  a  very  interesting  opinion  re- 
manding the  prisoner  to  custody,'®  gives  an  historical  summary  of 
the  law  of  homicide  and  the  necessity  of  a  corporal  injury,  which 
in  the  early  history  of  the  common  law  was  always  essential. 
Fright,  •  fear,  nervous  shock,  or  producing  mental  disturbance, 
could  never  be  the  basis  of  a  prosecution  for  homicide.  East,  in 
his  Pleas  of  the  Crown,  says:  "Working  upon  the  fancy  of  an- 
other or  treating  him  harshly  or  unkindly,  by  which  he  dies  of 

"Baxter  v.  Brown,  111  Pac.  430.  ••Ex  parte  Heigho,  110  Pac.  102S. 
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grief  or  fear,  is  not  such  a  killing  as  the  law  takes  notice  of." 
The  ancient  English  authorities  establish  this  to  have  been  the 
early  English  rule.*®  This  rule  appears,  however,  to  have  been 
gradually  modified  and  greatly  relaxed  in  modem  times  by  most 
of  the  English  courts,  So  in  later  years  we  find  the  court  holding 
a  prisoner  for  manslaughter  where  his  conduct  toward  his  wife 
caused  her  death  from  shock  to  her  nervous  system.  And  in 
Eeg.  V.  Dugal,  a  Canadian  court  held  the  prisoner  guilty  of  man- 
slaughter where  with  violent  words  and  menaces  he  had  bran- 
dished a  table  knife  over  his  father,  and  the  latter  became  greatly 
agitated  and  weakened  from  the  fright,  and  died  in  20  minutes 
thereafter  of  syncope.®^ 

In  R.  V.  Towers,**  decided  in  1874,  the  defendant  struck 
a  12-year-old  girl  who  was  holding  a  small  child  in  her  arms, 
and  the  child  became  frightened  and  went  into  convulsions,  and 
lingered  for  about  six  weeks  and  died,  and  the  court  held  the 
facts  sufficient  to  go  to  the  jury  on  a  charge  of  manslaughter. 
That  is  the  only  reported  case  where  death  resulted  from  fright, 
and  the  cause  of  fnght  had  not  been  directed  by  the  accused  at 
the  deceased,  but  had,  on  the  contrary,  been  directed  at  some 
third  par^.  And  it  is  in  principle  nearly  parallel  with  the  one 
at  bar.  In  Cox  v.  People,**  where  the  prisoner  assaulted  and 
bound  the  deceased  and  left  her  in  that  condition,  and  it  was 
supposed  that  she  died  of  fright,  the  Court  of  Appeals  said  that 
this  was  murder.  The  text  writers  on  the  subject  have  touched 
on  this  phase  but  lightly.  Stephen,  in  his  Digest  of  Criminal 
Law,**  commenting  on  the  old  rule,  says;  "Suppose  a  man  were 
intentionally  killed  by  being  kept  awake  till  the  nervous  irrita- 
tion of  sleeplessness  killed  him;  might  not  this  be  murder?  Sup- 
'  pose  a  man  kills  a  sick  man,  intentionally,  by  making  a  loud 
noise  which  wakes  him  when  sleep  gives  him  a  chance  of  life, 
or  suppose,  knowing  that  a  man  has  aneurism  of  the  heart,  his 
heir  rushes  into  his  room  and  roars  in  his  ear,  'Your  wife  is  dead,' 
intending  to  kill  aad  killing  him,  why  are  not  thase  acts  murder? 
They  are  no  more  'secret  things  belonging  to  Grod'  than  the  oper- 
ation of  arsenic.  As  to  the  fear  that  by  admitting  that  such  acts 
are  murder  people  might  be  rendered  liable  to  prosecution  for 
breaking  the  hearts  of  their  fathers  or  wives  by  bad  conduct,  the 
answer  is  that  such  an  event  could  never  be  proved.  A  long 
course  of  conduct  gradually  ^breaking  a  man's  heart'  could  never 
be  the  'direct  or  immediate'  cause  of  death.  If  it  was,  and  it  was 
intended  to  have  that  effect,  why  should  it  not  be  murder?"  An 
American  writer,  speaking  of  the  reason  for  the  old  rule  and  the 
modern  trend  of  authority,  says  that  a  hint  of  the  reason  for  this 

••1  Hale  P.  C.  425-29;  Steph.  Dig.  «12  Cox's  Cr.  C.  530. 

Cr.  Law,  Art  221.  "80  N.  Y.  500. 

"Reg.  V.  Murton,  3  F.  A  P.  492;  "Art.  221. 
4  Quebec,  492. 
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exclusion  may  be  gathered  from  Lord  Hale's  assertion  that  'secret 
things  belong  to  God/  upon  which  Sir  James  Stef)hen  comments 
that  he  suspects  the  fear  of  encouraging  prosecutions  for  witch- 
craft was  the  real  reason.  In  default  of  a  better  explanation  it 
would  seem,  therefore,  that  the  rule  has  no  firmer  foundation  than 
the  ignorance  and  superstition  of  the  time  in  which  it  was  formu- 
lated.**^ 

Is  the  same  explanation  to  be  given  of  the  senseless  and  imjust 
rule  of  a  majority  of  our  courts  in  which  the  question  has  been 
presented  that  damages  are  not  recoverable  for  an  injury  through 
negligent  conduct  producing  mental  suffering  or  fright  without 
corporal  injury. 

Auto-Intoxication  and  Accident  Insurance. — Certainly 
in  this  day  of  much  litigation  growing  out  of  the  recklessness  of 
the  chauffeur  and  the  activity  of  the  human  mind  in  inventing 
methods  to  circumvent  the  drastic  liquor  laws  of  some  of  the 
states,  the  combination  auto-intoxication,  in  connection  with  an 
accident  would  convey  to  the  average  reader  either  an  automobile 
casualty  or  a  carouse.  But  it  is  neither;  it  is  a  disease.  It  makes 
its  appearance  in  an  action  by  a  widow  on  a  policy  on  her  hus- 
band insuring  against  death  from  bodily  injury  from  external 
violent  and  accidental  means.  The  deceased  was  a  physician  and 
while  getting  out  of  his  buggy  at  his  home,  fell  to  the  ground 
and  hurt  himself.  He  did  not  leave  his  home  again,  but  died 
m  about  10  weeks,  having  been  ill  all  the  time.  The  claim  that 
the  fall  was  the  cause  of  his  death  was  supported  by  two  phy- 
sicians, who  testified  at  the  trial.  The  first,  Dr.  H.,  said  that  he 
was  called  to  visit  the  deceased  two  days  after  the  fall  and  found 
him  very  ill,  and  his  examination  continued  as  follows: 

''The  deceased  said  to  me  that  he  had  had  a  fall  out  of  his  buggy,  and 
that  he  thought  it  shook  him  up  worse  than  the  other  fall.  He  had 
reference  to  the  fall  he  had  when  he  fractured  his  rib,  and  for  which  I 
didn't  attend  him,  but  I  saw  him  socially  during  that  time,  and  this  was 
the  fall  he  was  referring  to  when  he  said  this  last  fall  shook  him  up 
worse  than  the  other  fall.  Q.  What  causes  auto-intoxication?  A.  Any- 
thing that  will  prevent  nature  from  taking  care  of  the  products  entering 
the  alimentary  canal,  and  thus  allowing  it  to  ferment  in  the  system; 
anything  that  will  prevent  the  liver  from  secreting  its  bile,  and  the 
stomach  from  doing  its  part;  anything  that  would  prevent  any  of  those 
would  contribute  to  auto-intoxication.  In  this  case  the  most  satisfactory 
explanation  of  the  case  was  this  history  of  the  fall  that  he  had  at  that 
time  which  shook  him  up  and  his  alimentary  tract  was  not  doing  the 
work,  and  we  were  never  able  to  make  it  do  the  work  to  amount  to 
anything  at  all.  Q.  I  will  ask  you  whether  or  not  the  fall  of  which  he 
told  you,  in  your  opinion,  produced  this  auto-intoxication?  A.  In  my 
judgment  that  was  the  cause.  Anything  that  would  shake  up  the  nervous 
system  to  such  an  extent  as  to  paralyze  would  cause  these  organs  to  go 
on  a  strike,  and  we  were  never  able  to  make  them  work  any  more." 

«21  Am.  &  Eng.  Encyc.  98. 
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The  second  expert,  Dr.  D.,  when  asked  to  explain  to  the  jury 
what  auto-intoxication  was,  said:  "Auto-intoxication  is  a  con- 
dition wherein  a  man  is  poisoned  by  products  which  have  formed 
in  his  own  body.  Auto  means  by  itself;  intoxication,  a  condi- 
tion of  poisoning.  An  auto-intoxication  means  the  absorption  of 
these  poisons  that  are  generated  in  the  body  of  the  man.  They 
are  not  generated  from  the  outside  but  are  generated  from  the 
inside,  and  they  get  into  his  circulation  and  interfere  with  his 
metabolism.  Metabolism  is  that  change  that  is  constantly  taking 
place  in  a  man's  body.  Now,  auto-intoxication  can  be  brought 
on  by  an  alteration  of  the  metabolism.  Frequently  it  comes  by 
acute  indigestion.  Some  condition  that  would  tend  to  lower  the 
vitality  and  make  the  man  a  fit  subject  for  auto-intoxication.  It 
can  be  produced  by  bodily  injuries,  or  anything  that  would  tend 
to  lower  the  vitality  of  a  man."  Notwithstanding  this  learned 
testimony,  the  Court  of  Appeals  ruled  that  the  death  was  caused 
by  disease  and  not  by  accident,  and  reversed  a  judgment  for  the 
plaintiff  in  the  court  below.** 


Carrier's  Right  to  Demand  Payment  in  Advance — ^Unjust 
Discrimination. — ^The  Supreme  Court  of  Mississippi  rules  that 
for  a  carrier  to  exact  payment  of  freight  charges  in  advance  from 
one  customer  and  not  from  another  is  not  an  unreasonable  dis- 
crimination at  common  law,  saying: 

"We  do  not  perceive  any  legal  wrong  done  to  one  to  whom  credit  may 
Mot  be  given,  because  it  is  given  to  others,  it  may  be,  because  of  their 
punctuality  in  paying  bills  whenever  they  are  presented."  It  is  hardly 
conceivable  that  a  carrier  would  arbitrarily  require  the  prepayment  of 
freight  charges  of  some  of  its  customers,  and  not  of  others,  under  exactly 
the  same  conditions.  Until  the  legislature  finds  the  existence  of  such  an 
evil,  and  provides  a  remedy  by  law,  the  courts  are  without  power  to 
do  so."" 

The  court  cites  a  decision  of  the  Federal  Court,*®  that  such  a 
practice  was  not  the  giving  of  an  undue  or  unreasonable  advantage 
under  the  interstate  commerce  law.  This  is  in  harmony  with 
the  rule  before  the  day  of  regulation  of  carriers'  charges  that 
a  carrier  must  not  charge  more  than  a  reasonable  rate  for  the 
carriage.  But  to  charge  A  more  than  B  was  not  illegal  if  A  was 
not  charged  more  than  what  was  reasonable.  "To  charge  one  man 
too  little,''  said  the  court,  "is  not  charging  another  man  too 
much." 


The  Authority  op  the  Bell  Boy. — In  a  recent  case  in  Colo- 
rado a  guest  at  a  hotel  who  had  arrived  late  at  night  on  rising  in 
the  morning  summoned  a  bell  boy  to  whom  he  handed  a  rail- 

" Aetna  Ins.   Co.   v.   Bethel,   131  "Russell  Co.  v.  Miller,  53  South. 

8.  W.  625.  495. 

"  63  Fed.  775. 
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road  check  for  his  trunk,  telling  him  to  give  it  to  the  hotel  clerk 
and  have  the  trunk  brought  from  the  depot.  The  boy  went 
away  but  the  trunk  never  came,  and  the  check  was  never  returned. 
This  action  was  brought  against  the  innkeeper  for  the  lost  trunk. 
The  court  held  that  where  a  traveler  has  become  a  guest  of  a 
hotel  and  delivers  his  baggage  checks  to  the  innkeeper's  repre- 
-sentative  or  agent,  the  innkeeper  thereby  becomes  responsible  for 
the  baggage,  though  it  is  never  brought  within  the  w^alls  of  the 
hotel.  But  the  next  question  was  whether  the  bell  boy  was  an 
authorized  agent  within  this  rule.  On  the  trial  the  plaintiff  de- 
sired to  show  by  a  witness  of  experience  in  the  management  of 
hotels,  what  the  custom  was  concerning  the  delivery  of  checks 
calling  for  baggage  in  such  cases ;  also,  what  the  duty  of  the  bell 
boys  was,  and  what  the  employes  of  a  hotel  consist  of,  but  the 
<)ffer  was  rejected.  On  appeal  to  the  Supreme  Court  this  ruling 
is  reversed,  the  court  saying: 

"When  the  plaintiff  became  a  guest  at  defendants'  hotel,  he  had  a  right 
to  assume  that  the  authority  of  its  manager,  bookkeeper,  cashier*  porter, 
and  bell  boys  was  the  same  as  that  prevailing  generally  in  all  other  hotels 
•of  the  same  class  and  character,  and  he  had  a  right  to  rely  upon  the 
prevailing  customs,  if  any  such  existed,  until  the  contrary  was  brought 
to  his  knowledge.  The  question  concerning  the  bell  boy  was  not  whether 
it  was  his  duty  to  secure  baggage  and  deliver  the  same  to  the  guests  at 
the  hotel,  but  whether  it  was  within  the  apparent  scope  of  his  authority 
or  duties  to  receive  from  the  guest  and  transport  to  the  office  the  check 
for  the  baggage  with  the  message  intrusted  to  him  by  the  guest  con- 
cerning the  disposition  of  the  check.  If  it  is  the  custom,  after  the  bell  boy 
has  been  given  the  key  to  your  room,  and  by  instructions  from  the  clerk 
t)r  by  common  custom  takes  your  hand  baggage  for  the  purpose  of  show- 
ing the  room  to  you  to  thereafter  be  given  your  check  for  your  baggage 
for  the  purpose  of  having  it  (the  check)  taken  to  the  office  in  order  to 
liave  your  trunk  brought  from  the  depot  and  delivered  to  your  room 
at  the  hotel,  then  it  was  within  the  apparent  authority  of  the  bell  boy 
to  receive  the  check  for  the  purpose  of  taking  it  to  the  office,  and,  if  such 
was  the  general  custom,  then  the  appellant  had  a  right  to  rely  upon 
this  uniform  usage  or  custom  in  delivering  his  check  to  the  bell  boy,  and 
the  proprietor  will  be  responsible  upon  account  of  any  loss  occasioned 
thereby.  It  is  true  a  usage  or  custom  to  be  adopted  as  a  rule  of  law 
should  be  certain  and  general  in  the  branch  of  a  trade  or  business  in 
regard  to  which  it  is  set  up,  so  as  to  authorize  the  presimiptlon  that  it  is 
Icnown  to  those  dealing  or  concerned  in  that  branch  of  trade  or  business. 
And,  under  the  circumstances  of  this  case,  if  such  a  system  or  custom 
was  in  general  use,  and  such  an  undertaking  was  consistent  with  what 
a  traveling  guest  had  a  right  to  expect  in  accordance  with  the  rules  and 
usage  prevailing  generally  at  similar  hotels,  and  no  notice  was  brought 
to  the  attention  of  the  guest  to  the  contrary,  then  he  was  Justified  in 
making  such  disposition  of  his  check,  and  should  have  been  allowed  to 
show  that  such  a  general  usage  and  custom  prevailed,  and  it  was  error 
to  exclude  this  testimony,  or  to  give  the  instructions  complained  of,  or 
to  limit  the  scope  of  this  inquiry  to  the  hotel  of  the  defendants  only.*** 

"Keith  V.  Atkinson,  111  Pac.  55. 
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NOTES  OF  RECENT  DECISIONS. 

Banks  and  Banking — Savings  Banks — Payment  of  Deposit. — C.,  falsely 
representing  himself  as  the  owner  of  a  savings  bank  deposit,  presented 
the  book  to  defendant,  and  demanded  i>ayment.  Defendant,  not  being 
satisfied  with  his  identification*  caused  its  comptroller  to  draw  a  check 
for  the  amount  to  the  order  of  its  teller  who  indorsed  the  check  to  the 
order  of  the  depositor,  and  handed  it  to  C,  who  induced  plaintiff  to 
cash  the  check,  which  was  subsequently  paid  by  the  drawee  bank  on  an 
endorsement,  which  was  thereafter  held  to  be  a  forgery.  The  drawee 
bank  having  recovered  the  money  from  a  bank  in  which  plaintiff  had  de- 
posited the  check  for  credit,  that  bank  sued  plaintifT  to  recover  the 
amount,  and  he  notified  defendant  bank  to  defend  the  suit,  which  it 
declined  to  do,  and  plaintifT,  having  been  cast  therein,  sued  defendant 
bank  to  recover  ex  delicto  the  amount  of  the  check  and  the  costs  of  the 
litigation.  Held,  that,  since  defendant  discharged  its  obligation  when 
it  provided  funds  for  the  payment  of  the  check  and  the  check  was  paid, 
it  was  under  no  obligation  to  defend  the  suit  against  plaintifT,  nor  was  it 
liable  to  plaintifT  to   refund.* 

Cabbiebs  of  Passengebs — Pbotection  of  Passengebs  at  Depot. — ^A.  went 
to  a  station  to  take  a  train  which  was  about  two  hours  late,  and  while 
waiting  in  the  waiting  room  of  the  station  was  injured  in  a  scuffle  among 
several  boys  who  had  entered  the  depot.  There  was  no  agent  of  the 
defendant  in  the  depot  at  the  time.  Held,  that  the  negligence  of  defend- 
ant in  not  having  a  station  agent  present  was  not  the  proximate  cause 
of  A.'s  injury,  as  defendant  could  not  anticipate  such  result.' 

Cabbiebs  of  Passengebs — Violent  Coupling  of  Cabs. — ^A  passenger  on 
a  mixed  train  was  not  negligent  in  leaving  his  seat  to  change  to  the 
shady  side  of  the  car,  as  affecting  the  carrier's  liability  for  injury  to  him 
caused  by  violent  coupling  of  the  cars,  where  the  passenger  cars  had  been 
waiting  on  the  side  track  for  about  three-quarters  of  an  hour;  the  pas- 
senger not  being  bound  to  look  out  of  the  window  to  ascertain  whether 
a  coupling  was  about  to  be  made." 

Cabbiebs  of  Passengebs — Duty  Towabds  Intoxicated  Passenger. — 
A  carrier,  which  by  collecting  fare  from  a  person  known  to  t>e  intoxi- 
cated accepts  him  as  a  passenger,  is  bound  to  exercise  reasonable  care 
for  his  safety,  having  regard  to  his  known  condition.* 

CONSTXTUnONAIi    LAW — ^LlBEBTY    TO    CONTRACT — ^HOUBS    FOB    EMPLOYMENT 

OF  Women — Class  Legislation. — ^The  statute  which  provides  that  no  fe- 
male shall  be  employed  in  any  factory,  mill,  or  warehouse,  etc.,  or  any 
place  where  any  kind  of  manufacture  is  carried  on,  more  than  nine  hours 
a  day,  is  a  valid  exercise  of  the  police  power,  and  is  not  in  violation  of  the 
fourteenth  amendment,  as  interfering  with  the  rights  to  labor  and  to 
make  contracts  pertaining  thereto.  Nor  is  it  class  legislation  because  it 
excepts  canning  factories." 

Constitutional  Law — Hotels — Class  Legislation — Impbisonment  for 
Debt. — ^The  classification  of  hotels  according  to  the  number  of  rooms  they 
contain  for  the  purpose  of  determining  the  fee  each  class  should  pay  for 
the  inspection  thereof  is  within  the  discretion  of  the  Legislature,  which 
cannot  be  questioned,  unless  it  is  manifestly  arbitrary  and  unjust.  A 
statute  providing  for  the  imprisonment  of  a  hotel  keeper  for  refusal  to 

»Gallo  V.  Brooklyn  Sav.  Bk.,  92  »Lancon  v.  R.  Co.,  53  South.  365 
N.  E.  633  N.  Y.  La. 

»Mo.,  etc.,  R.  Co.  V.   Smith,   133  *  Donovan  v.  R.  Co..  183  F.  626. 

S.  W.  695  Tex.  •  Withey  v.  Bloom,  128  N.  W.  913 

Mich. 
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pay  hotel  inspection  fees,  contravenes  the  section  of  the  constitution  pro- 
hibiting imprisonment  for  debt* 

Contracts — Illeqautt — Ck>MPouin»NG  Felony. — ^Under  the  statute  pun- 
ishing the  compounding  of  felonies,  an  agreement  not  to  prosecute  a 
criminal  charge  for  seduction  in  the  event  of  a  satisfactory  settlement  of  a 
civil  suit  by  prosecutrix  for  damages  was  illegal/ 

Ck>NTBACT8 — Undue  Influence — ^HusBAifD  and  Wife. — ^Where  a  wife, 
who  was  possessed  of  large  separate  estate,  gave  a  guarantee  to  a  bank 
in  order  to  help  her  husband  and  a  company  in  which  he  was  larg^y 
interested,  which  was  in  pecuniary  difficulties,  alleging  that  she  acted 
of  her  own  free  will,  without  any  pressure  having  been  put  upon  her,  and 
that  she  would  not  have  taken  advice  from  anyone,  but  it  appeared  that 
she  acted  in  passive  obedience  to  her  husband's  directions,  and  would 
have  signed  anything  that  he  asked  her  to  sign,  and  had  no  means  of 
forming  an  independent  judgment  if  she  had  desired  to  do  so:  Held, 
that  the  tranfiaction  could  not  stand.' 

COBPOBATIONS — LlOHT  AND  POWEB  COMPANY — ^UNREASONABLE  REGULATION. 

— A  corporation  organized  to  supply  a  municipality  with  electric  light, 
steam,  and  hot  water  heat  was  given  a  franchise  to  use  the  streets  for  its 
pipes,  etc.  This  corporation  later  imposed  a  condition  that  no  one  who  did 
not  use  the  electricity  could  have  steam.  Held,  an  unreasonable  and  un- 
warranted condition;  it  being  the  privilege  of  its  patrons  to  determine 
what  commodities  they  would  purchase.* 

CoTHBTS — Decisions — Stare  Decisis. — Decisions  of  courts  of  last  resort, 
except  in  the  case  in  which  they  are  rendered,  are  not  law,  but  mere  evi- 
dence of  the  law,  of  greater  or  less  persuasive  force  according  as  they  are 
harmonious,  apparently  well  considered,  and  of  long  standing,  but  they 
do  not  require  the  application  of  the  rule  of  stare  decisis  until  they  have 
been  published  in  the  reports  provided  by  law  for  their  publication  or  are 
of  such  long  and  unchallenged  standing  that  they  may  reasonably  be 
presumed  to  have  become  publicly  known.** 

Criminal  Law — Confessions — E^tect  of  Artifice  in  Inducing. — Arti- 
fice, trickery,  or  fraud  fn  inducing  a  confession  does  not  alone  make  it 
inadmissible,  but  otherwise  if  such  means  involve  a  promise  tending  to 
induce  a  false  confession.^ 

Damages — Liquidated  Damages — Delay — ^Nature  of  Contract. — Defend- 
ant safe  deposit  company  contracted  with  plaintiff  for  the  construction  of 
a  fire-proof  vault,  for  a  fire-proof  and  burglar-proof  safe,  and  for  a  fire 
and  burglar  proof  vault;  the  work  to  be  completed  by  a  specific  date.  The 
contract  provided  that  time  should  be  of  the  essence  thereof,  and  that 
the  contractor  should  pay  a  specified  sum  as  liquidated  damages  for  each 
day's  delay  in  the  completion  of  the  work.  Held,  that  such  contracts  were 
within  the  class  in  which  damages  from  a  failure  to  complete  the  work 
contracted  for  by  the  date  fixed  would  be  uncertain,  if  at  all  capable  of 
exact  ascertainment,  and  the  amounts  specified,  not  being  plainly  dispro- 
portionate to  the  injury,  were  properly  regarded  as  liquidated  damages.^ 

Divorce — Judgment  in  Another  State — Conclusiveness. — ^A  state  is  not 
bound  under  the  full  faith  and  credit  clause  of  the  Federal  Constitution  to 
recognize,  as  against  its  citizens,  divorces  obtained  in  other  states  by  pub- 
lication at  a  place  other  than  the  matrimonial  domicile;  but  each  state 

*  State    V.    McFarland,    110    Pac.  *Heaton  Co.  v.  Idaho  Co.,  Ill  Pac. 

792  Wash.  884  Colo. 

» State  V.  Johnson,  128  N.  W.  837  "Herron  v.  Whitely  Co.,   92  N. 

la.  E.  555  Ind. 

•Bank  v.  Stuart,  108  L.  T.  641  "People  v.  Dunnigan,  128  H.  W. 

Eng.  180  Mich. 

» Mosler  Safe  Co.  v.  Maiden  Lane  Co.,  93  N.  B.  81  N.  Y. 
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may  determine  for  itself  what  effect  it  will  give  to  such  decrees,  and  the 
court  may  enforce  a  decree  so  far  as  it  aftects  the  marriage  status,  and 
yet  permit  the  wife  domiciled  in  the  state  to  sue  for  alimony." 

DiTOBCE — CJoNTESSioNS — Pboof. — In  a  suit  by  a  wife  against  her  husband 
for  divorce  for  adultery,  his  confessions  of  guilt,  made  to  his  wife  and 
her  sister,  though  sufficient  to  convince  to  a  moral  certainty,  are  insuffi- 
cient without  further  corroboration  to  sustain  a  decree."'* 

Electionb — Disqualification  of  Voter  'IJndeb  Conviction."— A  citizen 
who  has  been  convicted  of  bribery  in  an  election,  and  has  undergone  the 
punishment  fixed  by  the  Judgment,  is  a  qualified  voter." 

EviDENOE — ^Privileged  Communications — ^Husband  and  Wife, — ^A  self- 
incriminating  letter  written  by  accused  to  his  wife,  but  not  received  by 
her,  being  intercepted  by  the  sheriff,  is  not  privileged  within  the  statute 
which  prohibits  examination  of  spouses  respecting  communications  be- 
tween them." 

Fbalds,  Statute  of — Agreements  Not  to  be  Performed  Within  Year — 
PossisnjTT  of  Performance  Within  Tear. — ^A  contract  which  requires  one 
party  to  sell  and  the  other  to  buy  for  a  period  of  more  than  a  year  all  of 
an  article  the  seller  may  accumulate  cannot  be  held  valid  because  of  the 
possibility  that  the  seller  may  not  accumulate  any  material  during  the 
latter  part  of  the  term,  since  the  possibility  of  performance  within  a  year 
is  not  sufficient,  if  the  contract  positively  requires  certain  conduct  as  to 
the  subject-mater  for  a  longer  time." 

Good  Will— Right  to  Carry  on  Business. — ^Though  a  business  is  trans- 
ferred, together  with  the  good  will  thereof,  the  assignor  may  carry  on  a 
similar  business  in  the  same  locality,  in  the  absence  of  an  express  agree- 
ment not  to  do  so." 

Landlord  and  Tenant — Liability  of  Tenant — Injury  to  Third  Person. — 
Defendant  athletic  club  leased  for  one  night  only  for  an  athletic  exhibition 
an  armory  newly  constructed  by  the  state  under  a  law  providing  for  the 
most  careful  and  rigid  architectural  supervision.  A  railing  which  ap- 
peared to  be  safe  gave  way  because  of  a  latent  structural  defect,  and 
plaintiff  and  other  spectators  were  injured.  Held,  that  defendant  was 
not  liable." 

Master  and  Servant — ^Liability  of  Master — Acts  of  Servant. — Where 
an  owner  of  a  horse  and  carriage  lent  them,  with  his  driver,  to  a  third 
person,  for  use  by  the  third  person  in  his  business,  the  care  and  manage- 
ment of  the  horse  was  retained  by  the  owner  through  his  driver,  in  the 
absence  of  any  express  agreement  to  the  contrary,  and  the  driver  for  the 
purpose  remained  the  owner's  servant,  so  as  to  charge  him  with  the 
driver's  negligence." 

Municipal  Corporations — ^Use  of  Streets — Compensation  for  Use  of 
Subways. — ^Where  the  fee  in  streets  is  in  the  city,  or  in  the  state,  and 
held  for  the  use  of  the  city,  the  city  may  by  ordinance  require  persons  who 
use  subways  beneath  sidewalks  adjoining  their  property  to  pay  for  the 
use  of  such  space.** 

"Toncray  v.  Toncray,  131  S.  W.  "Keller  v.  Mayer  Co.,  132  S.  W. 

977  Tenn.  314  Mo. 

"Howard  v.  Howard,  78  A.  1^5  "Von  Bremen  v.  McMonnies,  93 

N.  J.  N.  Y.  186  N.  Y. 

"  Osborne  v.  Co.  Ct.,  69  S.  B.  470  "  Greene  v.  Seattle  Club,  111  Pac. 

W.  Va.  157  Wash. 

"People  V.  Dunnigan,  128  N.  W.  "Corliss  v.  Keown,  93  N.  B.  143 

1^0  Mich.  Mass. 

"  Tacoma  Safety  Dep.  Co.  v.  Chicago,  93  N.  B.  153  111. 
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MUNICIPAX    COBPORATIONS — DEAD    ANIMALS — POLICE    POWEHB. — Subject    tO 

reservations  as  to  the  right  of  property  in  the  owners  of  dead  animals,  a 
municipal  corporation  may  confer  on  individuals  the  exclusive  right  to 
remove  them,  on  the  theory  that  in  practical  application  the  object  can 
be  better  accomplished  by  those  prepared  for  the  work.** 

Negligence — Injuries  to  Pebsons  on  Adjacent  Premises. — One  in  her 
garden  was  struck  by  a  piece  of  iron  thrown  from  an  adjoining  factory. 
The  workmen  had  daily  for  a  year  or  more  thrown  pieces  of  iron  from 
the  windows  of  the  factory  into  the  garden  in  disregard  of  the  safety  of 
persons  there.  The  master  had  been  informed  of  the  practice,  and  the 
precautions  he  took  to  prevent  the  same  were  not  effective.  Held,  that 
the  master  was  liable  for  the  injuries  sustained.** 

Negotiable  Paper — ^Fraud— Bona  Fide  Holder. — When  an  illiterate  col- 
ored woman  over  70  years  of  age  was  i  by  false  and  fraudulent  representa- 
tions induced  to  sign  certain  negotiable  promissory  notes  and  mortgages 
securing  the  payment  of  the  same  under  the  belief  that  she  was  signing 
her  last  will  and  testament  and  a  power  of  attorney,  such  promissory  notes 
are  unenforceable  in  the  hands  of  a  bona  fide  holder;  it  appearing  that 
the  maker  was  free  from  negligence.** 

Railroads — Destruction  of  Property  by  Fire — Liability. — Plaintiff  piled 
ties  on  a  railroad  right  of  way  without  the  consent  of  the  company,  to 
remain  there  for  an  indefinite  time.  There  was  no  custom  authorizing  the 
piling  of  ties  on  tracks  for  such  purpose.  The  general  manager  on  dis- 
covering the  ties,  notified  plaintiff  to  remove  the  same»  but  they  were 
not  removed.  Held,  that  the  company  was  not  liable  for  the  negligent 
destruction  of  the  ties  by  fire  set  by  a  locomotive." 

Sales — Patented  Chattei/— Sale  Subject  to  Conditions. — ^A  patentee 
may  make  a  sale  of  the  patented  chattel  subject  to  restrictive  conditions, 
which  would  not  apply  to  the  case  of  the  sale  of  ordinary  chattels,  and 
the  purchaser  will  be  bound  by  such  conditions  if  knowledge  of  them  at 
the  time  of  the  sale  is  brought  home  to  him;  but  the  conditions  will  not 
run  with  the  goods  in  the  hands  of  all  persons  into  whose  possession 
they  may  come  without  notice." 

Sales — Contracts — Mutuai.it y. — A  contract  to  sell  an  '^estimated  ton- 
nage of  50,000  tons"  of  coal  at  prices  to  be  determined  by  the  selling  price 
of  another  kind  of  coal  of  the  same  grade  is  not  invalid  as  failing  to  pro- 
vide for  the  delivery  of  a  fixed  quantity  at  a  fixed  price." 

Telegraphs — ^Proximate  Cause — Failure  to  Deliver  Telegram. — ^Where 
a  telegraph  company  failed  to  deliver  a  message  from  an  insurer's  state 
agent  to  its  local  agent  canceling  a  fire  policy,  and  because  of  such  failure 
the  insured  property  was  destroyed  by  fire  before  cancellation  of  the 
policy,  the  failure  to  deliver  the  message,  and  not  the  fire,  was  the  prox- 
imate cause  of  the  damages  sustained  by  the  insurer." 

Telephones — Reasonable  Regulations — Charges. — M  contracted  with 
a  telephone  company  for  the  installation  of  a  telephone  at  a  fixed  rate  of 
12.50  per  month,  payable  in  advance,  or  |3  per  month  if  not  paid  in 
advance.  Soon  after  he  moved,  and  the  telephone  was  changed  to  his 
new  residence.  Two  years  later  he  moved  again,  and  requested  that  his 
telephono  be  changed.  The  company  refused  to  do  so  until  he  paid  his 
arrears  for  three  months'  services,  amounting  to  |9.    He   refused,  but 

"Smith  V.  New^bany,  93  N.  E.  "National  Phono.  Co.  v.  Menck, 

73  Ind.  104  L.  T.  5  Eng. 

"  Hogle  V.  Franklin  Co.,  92  N.  E.  521  III. 

"  First  Nat.  Bk.  v.  Wade,  111  Pa.  93  N.  E.  134  111. 

205   Okla.  "Hunter  v.  Zenith  Co.,  92  N.  E. 

"Spring   Garden    Ins.    Co.   v.   R.  795  N.  Y. 

Co.,  131  S.  W.  1147  Tex.  "Providence  Ins.  Co.  v.  Tel.  Co.. 
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renewed  his  request  and  sent  a  check  for  |10.  The  request  was  not 
accepted,  the  company  claiming  an  additional  |3  for  another  month's 
rental,  M  sought  mandamus  to  compel  the  company  to  accept  his  money 
and  install  a  telephone  for  him,  declaring  the  extra  charge  of  50c  as 
unreasonable  and  invalid,  being  above  the  maximum  rate  (12.50)  pro- 
vided for  in  the  company's  franchise.  Held,  that  the  rule  was  reason- 
able, such  extra  charge  not  being  an  addition  to  the  rate  of  the  fran- 
chise, but  a  charge  for  delinquency.^ 

Tbial — ^Abgument  of  Counsel — Instbuctions  of  Coubt. — ^An  instruction 
that:  "It  is  not  what  counsel  say  on  either  side.  It  is  what  you  have  heard 
from  the  witnesses.  You  will  have  to  rely  on  your  own  recollection  about 
that.  You  are  to  decide  it  upon  that.  Counsel  are  here  for  a  very  high 
and  important  purpose,  to  assist  the  court  and  assist  the  jury;  but  you 
are  not  to  make  the  mistake  at  any  time  in  saying:  'Well,  the  lawyer  said 
so  and  so.  He  believed  that  was  so  and  so.'  That  is  not  to  influence 
you.  You  are  to  be  influenced  alone  by  the  law  as  the  court  has  told  you 
it  is,  and  by  the  evidence  in  the  case  as  you  believe  it  to  be.  The  court 
cannot  interfere  with  you  in  that  resi)ect,  and  don't  want  to.  Counsel 
have  no  right  to  interfere  with  you  in  your  deciding  what  are  the  facts, 
or  what  is  the  truth  of  this  matter.  That  is  for  you" — was  erroneous,  as 
practically  telling  the  jury  to  disregard  the  argument  of  counsel.* 

Usage  and  Custom — Cabbiebs  of  Passengebs — ^Riding  on  Platfobm. — 
Negligence. — 1.  The  court  will  take  judicial  notice  of  the  fact  that,  in  the 
operation  of  street  cars  in  the  City  of  Washington,  it  is  the  custom  of  the 
defendant  company  to  not  only  permit  passengers  to  ride  on  the  platforms 
of  the  cars,  but  to  permit  the  cars  to  be  so  crowded  as  to  frequently  compel 
passengers  to  ride  there.  2.  In  view  of  this  custom,  a  street  railway 
company  can  not  establish  one  rule  of  diligence  as  to  the  safety  of  seated 
passengers,  another  as  to  straphangers,  and  still  another  as  to  persons 
riding  on  the  platforms.  3.  The  custom  thus  established  is  equivalent  to 
an  invitation  to  passengers  to  occupy  and  ride  upon  the  platforms;  and 
the  company  can  not  escape  the  obligation  imposed  by  such  custom  to 
operate  its  cars  with  due  care  for  the  safety  of  such  passengers  by  post- 
ing a  notice  warning  passengers  that  it  is  dangerous  to  ride  on  the 
platforms.  ^^ 

Watebs — Pollution  of  Stbeam — Rights  of  Ripabian  Ownebs. — An  oper- 
ator of  a  saw  mill  on  a  stream  threw  sawdust  into  the  stream,  so  that  the 
same  was  deposited  in  it  and  in  springs  near  to  it.  The  deposits  discolored 
the  water,  and  in  warm  weather  the  decaying  sawdust  gave  it  an  offensive 
odor.  Live  stock  in  some  instances  refused  to  drink  the  water,  and  it  was 
less  fit  for  domestic  purposes  and  was  unwholesome.  Physicians  believed 
that  the  decaying  sawdust  deposits  affected  the  purity  of  the  water,  and 
generally  caused  disease  along  the  streams  where  found.  Held,  that  the 
use  of  the  stream  was  in  violation  of  the  rights  of  a  lower  riparian  owner, 
who  could  sue  to  restrains  such  use." 

Witnesses — Cbedibility  Attacked  by  Evidence  of  General  Reputation 
¥0R  Morality.— In  an  action  brought  by  plaintiff  on  a  claim  which  he  held 
against  defendant's  decedent,  plaintiff  took  the  stand  in  his  own  behalf. 
For  the  sole  purpose  of  discrediting  his  testimony,  the  court  allowed  the 
defendant  to  introduce  evidence  of  plaintifTs  general  reputation  for 
morality  in  the  neighborhood  in  which  he  lived.  PlaintifF  objected  that  his 
character  was  not  in  issue.  Held,  that  the  evidence  was  competent  for  the 
purpose  for  which  it  was  admitted." 

*•  State  V.  Tel.  Co..  109  Pac.  336.  "Shoffner  v.  Sutherland,  68  S.  E. 

"People  V.  Ambach,  93  N.  E.  310      996  Va. 
III.  *•  Castle  V.  Clark,  90  N.  E.  640  Ind. 

"Hart  V.  R.  Co.,  38  Wash.  L.  R. 
716  D.  C. 
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THE  DOCKET. 

An  old  friend  and  reader  of  the  Review  has  called  attention  to 
an  error  which  appeared  in  these  columns  last  month,  where  it 
was  stated  that  the  argument  in  the  Hyde  case  before  the  Supreme 
Court  lasted  seven  days.  Our  friend  very  kmdly  says  that  the 
Review  is  a  periodical  not  edited  with  haste,  it  takes  its  time  and 
speaks  advisedly,  with  vigor,  prestige  and  authority,  and,  there- 
fore, should  be  accurate  even  in  the  warmth  of  the  advocacy  of 
law  reform.  The  Docket  regrets  the  mistake.  But  he  wrote 
"several" ;  the  printer  made  it  "seven"  and  stuck  to  it  even  after 
the  correction  had  been  made  in  the  proof.  But  this  is  an  old 
story  from  the  very  beginning  of  printing.  One  of  the  early 
English  law  reporters  in  one  of  his  folios  apologizes  in  his  preface 
for  the  errors  in  one  of  his  previous  volumes  caused  by  "ye  print- 
ers' recklysnesse,"  and  with  the  improvement  of  machinery  and 
the  multiplication  of  books,  good  workmanship  and  accuracy 
have  been  largely  sacrificed.  Compare  the  old  law  books  and 
reports  with  their  hand-made  paper  and  beautiful  letter  press 
with  the  modem  works  of  this  character  set  up  by  machinery  and 
printed  on  wood  pulp  paper.  A  quarter  of  a  century  ago  a  com- 
positor was  an  expert  on  the  subject  of  handwriting  and  the 
Docket  has  seen  in  that  day  a  journeyman  printer  called  on 
the  witness  stand  to  identify  a  piece  of  disputed  handwriting, 
and  he  recalls  receiving  a  manuscript  from  Joel  Prentiss  Bishop, 
the  well  known  legal  writer,  which  he  was  unable  to  decipher, 
but  which  was  set  up  with  very  few  errors  when  it  was  sent 
over  to  the  printing  office  and  fell  into  the  hands  of  the  old 
compositors.  Today  these  men  are  no  more,  and  our  books 
are  set  up  by  the  operators  of  machines  who  seem  to  have 
no  knowledge  of  chirography  and  who  will  hardly  attempt  to 
work  on  anything  that  has  not  been  typewritten  beforehand. 
In  another  decade  if  this  method  continues  to  be  insisted  upon, 
the  men  at  the  typesetting  machines  will  be  no  more  able  to 
read  a  manuscript  in  the  English  language  than  a  Patagonian 
or  an  Eskimo. 


•  What  good  work  the  old  printers  did  do  I  The  Docket  has 
always  had  a  liking  for  old  books,  especially  old  law  books  and 
lying  on  the  table  before  him  as  he  writes  is  a  work  which  is 
dear  to  every  lawyer  and  which  the  Docket  discovered  in  an  old 
book  store  in  London  near  the  British  Museum.  It  is  in  four 
volumes,  on  fine  paper,  and  the  type  is  as  clear  almost  as  on  the 
day  the  book  was  printed.  Its  title  page  reads:  Commentaries 
on  the  Laws  of  England,  by  William  Blackstone,  Esq.,  Vinerian 
Professor  of  Law  and  Solicitor  General  to  her  Majesty ;  Oxford, 


Digitized  by 


Google 


THE  DOCKET.  455 

printed  at  the  Clarendon  Press.  MDCCIjXV.  It  is  the  first  edi- 
tion of  Blaekstone's  Commentaries  and  is  the  property  of  the  Law 
School  of  the  University  of  Missouri.  Is  there  another  law 
school  east  or  west  that  possesses  such  a  treasure? 

Sir  William  Blackstonb  was  bom  in  1723,  the  posthumous 
child  of  a  London  tradesman.  He  was  brought  up  by  his 
uncles,  one  a  silk  merchant,  the  other  a  surgeon,  and  at  the  age 
of  seven  he  was  sent  to  the  Charterhouse,  the  school  of  Addison 
and  Thackeray,  of  Clive  and  John  Wesley.  The  Docket  has 
visited  the  place  and  been  shown  over  the  great  buildings  and 
has  seen  the  boys  playing  in  the  cricket  field  and  the  old  pen- 
sioners sitting  in  the  beautiful  quadrangle,  and  he  has  gone 
into  the  Great  Hall,  one  of  the  fmest  specimens  of  a  sixteenth 
century  room  in  England,  and  into  the  Chapel,  where  Thack- 
eray's Colonel  Newcome  used  to  sit,  and  in  one  comer  of  which 
is  ^e  grave  and  monument  of  Chief  Justice  EUenborough. 


Prom  there  young  Blackstone  went  to  Oxford,  to  Pembroke 
College,  Dr.  Samuel  Johnson's  college,  whose  room  and  whose 
enormous  tea-pot  are  still  shown  to  every  visitor.  His  college 
^  course  finished,  he  went  back  to  London,  studied  law  and  was 
called  to  the  bar,  but  after  seven  years  he  gave  up  the  struggle 
and  took  a  fellowship  at  Oxford.  At  the  suggestion  of  Lord 
Mansfield,  he  delivered  a  series  of  lectures  on  English  law,  which 
were  attended,  we  are  told,  by  a  very  crowded  class  of  young  men 
of  the  "first  families,  characters,  and  hopes,"  and  Blackstone's 
fame  as  a  lawyer  grew  in  proportion.  The  King  paid  him  the 
compliment  of  asking  him  to  read  his  lectures  to  the  Prince  of 
Wales,  afterwards  George  III.,  and  when  a  year  or  two  after 
a  professor  was  to  be  appointed  under  Mr.  Viner's  bequest  to 
the  University,  Blackstone  was  unanimously  chosen.  For  four 
years  Blackstone  was  Vinerian  professor  and  his  lectures  in  that 
chair  became  the  great  Commentaries,  which  brought  the  fortu- 
nate author  a  retum  of  no  less  than  $70,000,  probably  the  largest 
remuneration  the  author  of  a  single  legal  treatise  has  ever  re- 
ceived. Blackstone's  practice  at  the  bar  increasing,  he  resigned 
the  Vinerian  professorship  in  1762,  went  back  to  the  bsur  and 
took  chambers  in  the  Middle  Temple.  He  speedily  acquired  a 
large  practice,  became  solicitor  general  to  the  Queen,  and  a 
bencher  of  his  inn.  His  Commentaries  he  wrote  on  the  first  floor 
of  2  Brick  Court,  Temple,  with  a  somewhat  noisy  and  lively 
neighbor,  Oliver  Goldsmith,  in  the  room  above  him.  Very  proba- 
bly, one  of  his  biographers  says,  "while  Blackstone  was  deep  in 
the  mysteries  of  the  feudal  system,  his  investigations  were  inter- 
rupted by  the  merry  companions  of  Goldsmith,  singing  lustily 
The  Three  Jolly  Pigeons.'  These  overhead  revels  naturally  did 
not  assist  the  progress  of  the  great  work,  and  were  the  subject  of 
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frequent  complaint  on  the  part  of  the  Doctor  of  Laws  against  the 
Doctor  of  Physic."  And  another  of  his  biographers  relates  that 
Blackstone  though  "always  a  sober  man,  composed  his  Comment- 
aries with  a  bottle  of  port  before  him,  and  found  his  mind  invig- 
orated and  supported  m  the  fatigue  of  his  great  work  by  a  temper- 
ate use  of  it/'  He  was  elected  a  member  of  Parliament  and  after- 
wards appointed  to  a  judgeship  of  the  King's  Bench.  His  home 
wafj  at  Wallingford,  a  small  town  on  the  Thames  between  Oxford 
and  London  and  one  of  the  pilgrimages  that  the  Docket  made 
last  summer  was  to  this  beautiful  hamlet  to  see  the  church  of 
St.  Peters  in  which  he  is  buried  and  the  monument  which  records 
his  virtues  and  eminent  career. 


Just  one  year  from  the  day  that  the  trial  of  Dr.  Hyde  for  mur- 
dei  by  poisoning  began  in  Kansas  City,  the  Supreme  Court  of 
this  state  orders  a  new  trial.  In  our  last  issue,  the  Docket  made 
a  comparison  between  this  case  and  the  case  of  poisoner  Crippen 
in  England  and  that  comparison  is  emphasized  by  this  latest  turn 
in  this  celebrated  case.  Crippen  has  been  dead  and  buried  for 
more  than  half  a  year,  but  the  Hyde  case  is  just  where  it  started 
twelve  months  ago  and  after  weeks  and  weeks  of  investigation 
and  examination  of  witnesses,  and  speeches  of  numerous  counsel 
on  both  sides,  and  days  and  weeks  of  deliberation  by  a  jury  of 
twelve  men,  and  arguments  of  counsel  in  the  Appellate  courts  and 
long  consultation  and  deliberation  by  three  appellate  judges, 
everything  has  to  be  gone  over  again  ae  novo.  Could  there  be  a 
more  striking  illustration  of  our  stage-coach  and  tortoise-like 
procedure?  The  day  after  the  decision  was  announced,  the 
Docket  was  riding  in  a  street  car  and  observed  two  ladies  reading 
the  morning  paper  which  contained  under  flaming  headlines  the 
announcement  of  the  result.  And  he  heard  the  remark  of  one 
of  the  two  to  her  companion,  "What  bad  judges  we  must  have. 
See  how  many  mistakes  the  judge  made  in  trying  Dr.  Hyde." 
Now,  the  lady  had  no  idea  of  imputing  immorality  or  dishonesty 
to  the  judicial  officer  she  was  talking  about,  she  was  measuring 
him  by  the  standard  of  the  good  housekeeper  and  she  was  amazed 
that  the  state  should  have  in  its  employ  an  officer  who  could  do  no 
better  than  that.  It  was  to  her  as  though  she  had  discovered  that 
her  cook  or  housemaid  had  committed  ten  or  fifteen  blunders  in 
preparing  the  dinner  or  putting  things  to  rights,  and  it  was  clear 
to  her  that  such  a  bungling  domestic  servant  would  be  speedily 
given  her  walking  papers.  But  the  good  lady  did  not  understand 
that  the  judicial  servant  she  thought  so  negligent  was  just  as 
well  qualified  and  had  exercised  as  much  care  and  had  given  as 
much  attention  to  the  work  he  was  doing  as  any  other  judge 
would  or  could  who  might  have  sat  in  the  case.  She  did  not  know 
that  our  court  procedure  has  become  so  intricate  that  no  man 
can  hope  to  master  all  its  difficulties  or  to  escape  being  tripped  up 
by  some  cleverly  devised  question  to  a  witness  or  objection  to  a 
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fact  offered  in  evidence.  The  longer  the  trial  lasts,  the  more 
skillful  and  numerous  the  counsel  engaged  in  the  case  and  the 
more  money  there  is  behind  the  prosecution  and  defense  the  more 
difficult  it  becomes  for  the  trial  judge  to  send  the  appellate  court  a 
record  free  from  technical  errors  and  mistakes.  Our  appellate 
judges  are  no  better  lawyers,  as  a  rule,  than  our  trial  judges.  Our 
appellato  bench  is  recruited  from  the  trial  bench  and  really  a  more 
exact  knowledge  of  the  law  is  required  of  the  trial  judge  than  of 
the  appellate  judge  for  he  is  obliged  to  make  his  decision  promptly 
and  cannot  always  wait  until  he  can  find  what  the  law  is  from 
the  books.  Therefore  it  does  not  show  any  lack  of  legal  knowledge 
or  of  judicial  training  in  a  trial  judge  that  his  rulings  are  reversed 
on  appeal.  It  is  simply  the  appellate  judge  that  has  the  last 
word  and  it  is  quite  probable  that  had  it  been  Judge  Ferris  in- 
stead of  Judge  Latshaw  who  had  tried  the  case  and  Judge  Latshaw 
instead  of  Judge  Ferris  who  was  sitting  on  the  supreme  court 
bench,  the  result  of  the  case  would  have  been  exactly  the  same, 
except  that  the  decision  of  Ferris,  J.,  would  have  b^n  reversed 
by  Latshaw,  J.,  instead  of  vice  versa. 


But  it  is  only  fair  to  say  that  the  reversal  of  the  conviction  in 
the  Hyde  case  is  not  based  on  technical  errors  alone,  for  it  seems 
quite  clear  that  in  the  opinion  of  the  supreme  court,  the  proof  was 
not  sufficient  to  justify  a  verdict  of  guilty.  Under  such  circum- 
stances even  had  the  English  statute  been  in  force  in  this  state, 
which  prohibits  the  court  from  interfering  with  the  verdict  below 
unless  in  its  opinion  there  has  been  a  miscarriage  of  justice,  the 
result  would  doubtless  have  been  the  same.  But  in  England  this 
would  have  been  the  end  of  the  case  and  the  profession,  the 
courts  and  the  public  would  be  spared  a  second  long  drawn  out 
and  inconclusive  legal  battle  which  generally  follows  the  granting 
of  a  new  trial  in  a  homicide  case. 


The  decision  of  the  Court  of  Appeals  of  New  York  declaring 
unconstitutional  the  statute  of  that  state  providing  for  the  work- 
ingman's  compensation  in  certain  dangerous  employments  comes 
as  a  surprise  and  a  shock  to  all  those  who  have  been  looking 
forward  to  a  better  understanding  between  employers  and  em- 
ployees in  the  industrial  world.  Lagging  behind  all  other  coun- 
tries in  the  matter  of  compensating  the  individual  workingman 
and  his  family  for  injuries  received  by  him  in  the  course  of  his 
employment,  we  are  met  on  the  very  threshold  of  the  movement 
for  better  regulations  and  more  just  laws  on  this  subject  by  the 
declaration  of  the  highest  court  of  our  greatest  state  that  it  is 
unconstitutional  to  attempt  anything  of  the  kind.  The  New 
York  Court  of  Appeals  has  always  been  not  only  conservative 
but  somewhat  retrogressive'  as  Mr.  Roosevelt  would  term  it,  and 
it  is  hence  by  no  means  certain  that  its  decision  in  this  particular 
case  will  be  followed  either  by  other  state  courts  or  by  the  Supreme 
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Court  of  the  United  States.  The  decision  is  referred  to  at  length 
in  another  column  of  this  issue,  but  the  Docket  cannot  helpr  feel- 
ing that  it  will  take  only  one  or  two  more  judgments  of  this 
kind  to  make  the  demand  for  the  recall  of  judges  a  popular  and 
winning  cry.  The  people  will  soon  discover  that  a  very  much 
easier  way  than  amending  the  constitution  is  to  elect  judges  to 
the  bench  who  will  construe  that  constitution  in  the  light  of  the 
twentieth  century  and  modem  social  movements  and  not  in  the 
light  of  the  seventeenth  century  and  the  conditions  of  that  day. 
It  is  only  the  other  dajr  that  the  action  of  the  Supreme  Court 
of  Cfidifornia  seemed  to  mdicate  to  the  people  that  it  was  desiring 
to  shield  the  malefactor  Reuff  from  punishment  for  his  crime, 
whereupon  a  resolution  submitting  the  recall  of  the  judiciary  as 
a  constitutional  amendment  to  the  people  was  adopted  almost 
unanimously  and  will  be  voted  upon  next  fall.  In  the  last  issue 
of  this  Review^  the  Docket  expressed  an  opinion  against  this 
attempt  to  destroy  the  independence  of  the  judiciary,  but  he  has  no 
hesitancy  in  saying  that  the  New  York  Court  of  Appeals  in  the 
decision  referred  to  has  done  more  to  strengthen  the  movement 
for  the  Judicial  recall  than  argument  and  agitation  would  have 
accomplished  in  twenty  years. 

The  Recall  applied  to  the  judiciary  is  intended  to  and  would 
certainly  destroy  the  independence  of  the  judges,  but  for  more 
than  half  a  century  in  the  framing  of  their  state  oonstitu- 
tions  the  people  of  nearly  all  the  states  hav«  expressed  their 
desire  to  weaken  that  independence  as  much  as  possible.  Except 
in  a  few  of  the  older  states  all  of  our  judges  are  elected  by  me 
people  for  more  or  less  brief  terms  and  that  there  is  no  change 
of  public  opinion  in  this  respect  is  shown  by  the  fact  that  in  the 
constitutional  conventions  of  the  last  few  years  the  appointment 
of  judges  with  life  terms  has  hardly  been  debated  and  would 
probably  not  have  received  a  single  vote.  Yet  the  framers  of 
the  Federal  constitution  were  of  one  mind  in  regard  to  this  sub- 
ject, the  complete  and  absolute  independence  of  the  judiciary 
was  with  them  a  maxim  and  was  hardly  challenged  by  any  one, 
and  the  provision  in  the  Federal  constitution  in  regard  to  the 
selection  and  tenure  of  the  judges  was  agreed  to  without  a  dissent- 
ing voice.  The  same  principle  was  embodied  in  all  the  consti- 
tutions of  the  original  states  and  it  was  not  until  1812  that 
Georgia,  as  Mr.  Fiske  puts  it,  "first  set  the  pernicious  example 
of  electing  judges  for  short  terms  by  the  people,  a  practice  which  is 
responsible  for  much  of  the  de^mlation  that  the  courts  have 
suffered  in  many  of  our  states  and  which  will  have  to  be  abandon- 
ed before  a  proper  administration  of  justice  can  be  ever  secured." 

In  1829  the  great  American  Chief  Justice,  John  Marshall, 
was  a  member  of  the  Virginia  Constitutional  convention  and  one 
of  the  principal  questions  presented  was  the  tenure  by  which  the 
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judges  should  hold  their  office.  The  chief  justice  was  then  in  his 
seventy-fifth  year  and  for  thirty  years  had  been  the  nation's 
chief  justiciar  and  this  is  what  he  had  to  say  to  the  argument  in 
favor  of  short  elective  terms:  "The  argument  of  the  gentleman 
goes  to  prove  not  only  that  there  is  no  such  thing  as  judicial  inde- 
pendence, but  that  there  ought  to  be  no  such  thing;  that  it  is 
unwise  and  improvident  to  make  the  tenure  of  the  judge's  office 
to  continue  during  good  behavior.  Advert,  sir,  to  the  duties  of  a 
judge.  He  has  to  pass  between  the  government  and  the  man 
whom  that  government  is  prosecuting — ^between  the  most  powerful 
individual  in  the  community  and  the  poorest  and  most  unpopular. 
It  is  of  the  last  importance  that  in  the  performance  of  these  duties 
he  should  observe  the  utmost  fairness.  Need  I  press  the  necessity 
of  this?  Does  not  every  man  feel  that  his  own  personal  security 
and  the  security  of  his  property  depend  upon  that  fairness?  The 
judicial  deptirtment  comes  home  in  its  effects  to  every  man's  fire- 
side; it  passes  on  his  property,  his  reputation,  his  life,  his  all. 
Is  it  not  to  the  last  degree  important  that  he  ^should  be  rendered 
perfectly  and  completely  independent  with  nothing  to  control 
him  but  God  and  his  conscience?  ...  I  acknowledge  that  in 
my  judgment  the  whole  good  which  may  grow  out  of  this  con- 
vention, be  it  what  it  may,  will  never  compensate  for  the  evil  of 
changing  the  judicial  tenure  of  office.  ...  I  have  always 
thought  from  my  earliest  youth  till  now  that  the  greatest  scourge 
an  angry  Heaven  ever  inflicted  upon  an  ungrateful  and  sinning 
people  was  an  ignorant,  a  corrupt,  or  a  dependent  judiciary." 

In  his  discussion  and  investigation  of  the  feminine  character- 
istics in  his  work  on  Criminal  Psychology  noticed  in  this  issue  of 
the  Review,  Professor  Gross  finds  that  emotion  controls  the 
judgment  of  a  woman — if  criminals  were  left  to  women  to  be  tried 
and  punished  they  would  kill  them  all  in  the  first  burst  of  anger, 
but  if  one  waited  until  this  burst  had  subsided  they  would  release 
them  all.  But  the  professor  is  writing  from  the  point  of  view  of  a 
German.  This  tendency  which  he  ridicules  is  by  no  means  a 
feminine  trait  in  many  parts  of  the  United  States.  Is  not  thi» 
exactly  what  we  see  more  particularly  in  our  southern  and  south- 
western country  in  the  enforcement  of  the  law  against  high 
crimes  by  male  citizens  and  male  jurors?  In  the  first  burst  of 
excitement  and  indignation  at  a  high  crime,  such  as  the  murder 
or  outrage  of  a  woman,  is  it  not  the  way  even  in  respectable  and 
old  settled  communities  to  clamor  for  the  life  of  the  accused;  to 
storm  the  jail  in  which  he  is  confined  and  to  hang  him  to  the 
nearest  tree,  or  sometimes  even  to  bum  him  at  the  stake.  In  the 
very  city  in  which  the  Docket  is  now  writing,  it  happened  not 
very  many  years  ago  that  a  young  negro  charged  with  a  criminal 
assault  was  taken  from  the  han£  of  the  officers  of  the  law  less 
than  an  hour  after  the  crime  was  committed  and  hanged  until 
he  was  dead  from  one  of  the  front  windows  of  the  courthouse,  his 
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body  obscuring  for  the  time  these  words,  which  were  cut  in  stone 
on  the  front  of  the  building,  "Oh,  Justice,  when  driven  from 
other  habitations  make  this  thy  dwelling  place."  Since  then  there 
have  been  many  murders  and  other  grave  crimes  committed  by 
negroes  in  this  community,  but  not  one  of  them  has  lost  his  life 
through  the  judgment  and  execution  of  the  law.  This  is  history 
in  many  parts  of  the  United  States  and  nobody  knows  it  better 
than  the  criminal  lawyer  defending  a  person  accused  of  a  great 
crime ;  for  if  he  can  only  delay  the  final  trial  by  continuances  and 
appeals,  he  counts  upon  it  that  the  miscreant  whom  the  people 
would  have  hanged  the  day  after  the  murder  will  be  practically 
safe  if  sufficient  time  has  elapsed  to  cause  them  to  forget  the 
enormity  of  the  crime. 


A  VERY  great  part  of  the  criminalist's  work,  says  the  same  author, 
is  nothing  more  than  a  battle  against  lies.  He  meets  perjury 
and  untruth  at  every  step.  The  accused  may  have  completely 
confessed  the  crime  but  after  consulting  a  lawyer  he  will  turn 
about  and  deny  it  most  strenuously.  To  deny  a  charge  made 
against  one  seems  to  be,  at  the  present  day,  a  well  settled  habit 
and  it  appears  to  be  looked  upon  as  somewhat  of  a  disgrace  to 
confess  the  most  trivial  fault.  Every  employer  of  labor  will 
tell  you  that  it  is  very  rarely  that  a  servant  charged  with  not 
doing  his  duty  properly  in  omitting  something  he  should  have 
done  or  in  blundering  in  something  he  has  tried  to  do  will  freely 
and  unreservedly  acknowledge  it.  The  universal  tendency  is  for 
him  to  deny  it  or  excuse  himself  by  throwing  the  blame  upon 
somebody  else.  Look  at  the  charges  growing  out  of  the  Lorimer 
investigation  in  Illinois.  Men  of  good  standing  in  the  com- 
munity, bankers,  lawyers,  state  senators  and  business  men  confess 
to  an  mvestigating  committee  that  they  have  had  certain  dishon- 
orable relations  with  legislators  and  other  public  men;  but  in 
every  instance  a  flat  denial  is  made  to  the  charge.  Now  it  may 
be  that  some  of  these  indictments  were  untrue,  but  it  does  not 
stand  to  reason  that  all  of  them  were  so,  and  the  fact  that  in  every 
case  the  person  whose  conduct  was  impugned  felt  it  incumbent 
upon  him  to  deny  the  accusation  shows  a  general  feeling  that  a 
man  is  a  fool  who  confesses  to  have  done  anything  wrong.  Per- 
haps one  great  cause  of  this  general  view  is  our  peculiar  method 
of  demanding  a  trial  on  a  charge  of  crime,  namely :  by  the  plea  of 
not  guilty.  Everybody  knows  that  the  plea  of  not  guilty  means 
simply  that  the  prisoner  demands  that  his  guilt  shall  be  proved 
beyond  a  reasonable  doubt,  but  this  form  and  the  presumption  of 
innocence  which  our  law  has  emphasized  and  proclaims  so  strong- 
ly have  surely  educated  our  people  to  the  idea  that  in  society  as 
well  as  in  the  criminal  courts  everyone  has  a  right  to  deny  the 
truth  of  every  charge  and  that  in  the  one  case  as  in  the  other 
such  a  denial  is  to  be  considered  not  as  an  untruth  but  simply  as  a 
challenge  that  the  charge  shall  be  proved. 
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In  the  opening  chapter  of  his  Early  Courts  of  Pennsylvania, 
reviewed  in  this  issue,  Mr.  Loyd  points  out  how  difficult  it  is  for 
the  modem  American  historian  to  obtain  material  for  his  work. 
In  the  few  centuries  of  our  civilization  on  this  northern  continent 
it  is  certainly  not  abundant,  but  the  trouble  is  that  so  little  has 
been  preserved.  The  early  settlers  were  "more  bent  on  developing 
the  resources  and  organizing  the  administration  of  the  great  terri- 
tory that  had  come  under  their  control,  than  preserving  the  rec- 
ords of  their  proceedings  for  the  benefit  of  posterity,  ivhile  their 
immediate  descendants,  living  in  an  uncritical  a^e  and  possessed 
with  a  passion  for  rhetoric  to  the  exclusion  of  history,  carelessly 
permitted  the  records  of  the  preceding  generation  to  be  scattered 
or  ruthlessly  destroyed.  Documents  that  would  now  be  regarded 
as  precious  memorials  of  the  past,  and  that  would  throw  vduable 
light  on  our  early  institutions  were  used  to  feed  the  fires  in  the 
old  courthouse." 


Our  state  historical  societies  are  doing  much  to  preserve  rec- 
ords and  other  writings  of  this  character.  The  low  value  that  the 
early  settlers  of  the  east  put  upon  official  and  other  public  papers 
is  exactly  the  estimate  which  western  communities  for  the  past 
half  century  have  placed  upon  such  things,  and  the  lawyer  is 
as  indifferent  as  the  farmer,  the  storekeeper  or  the  public  official. 
The  Missouri  Bar  Association  is  over  thirty  years  old  and  its  pro- 
ceedings at  its  annual  meetings  through  those  years  have  been 
printed  and  issued  to  its  members  in  book  form.  These  twenty- 
seven  volumes  contain  a  mass  of  historical  information, — ^papers 
read  by  the  senior  members  of  the  bench  and  bar  when  the 
association  was  formed  and  discussions  upon  proposed  changes  in 
the  law  during  that  time.  Yet  how  many  sets  of  those  proceedings 
could  be  found  in  the  state?  The  Docket  knows  of  but  one  com- 
plete set.  He  has  been  trying  for  five  years  to  obtain  one  for 
his  own  library  but  has  not  succeeded,  he  still  lacks  the  proceed- 
ings of  one  year.  In  response  to  a  circular  letter  which  he  sent 
out  two  or  three  years  ago  to  all  the  members  of  the  association 
of  that  day,  he  received  numerous  replies,  but  not  one  copy  of  the 
proceedings.  The  response  in  almost  every  instance  was,  "I  re- 
member I  had  the  things  you  want  but  I  kept  them  with  a  lot  of 
other  pamphlets  and  when  I  moved  my  office  I  sent  them  to  the 
junk  snop. 

The  Secretary  of  the  Missouri  Historical  Society  has  had  con- 
siderable experience  in  this  line  and  the  other  dav  he  told  the 
Docket  of  numerous  instances  ivhere  old  official  publications 
stored  in  county  courthouses  have  been  deliberately  burned  up 
because  they  were  in  the  way.  At  Troy,  Lincoln  County,  he  found 
several  hundred  volun:ies  of  Missouri  publications  running  back 
to  an  early  day,  and  containing  much  early  history.  They  were 
in  the  attic  of  the  courthouse  without  any  pretense  of  being  taken 
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care  of.  He  paid  a  janitor  to  bring  them  where  he  could  examine 
them,  but  the  official  in  charge  refused  to  let  him  take  them  to 
the  State  Historical  library.  He  thereupon  made  a  formal  fi^pU- 
cation  to  the  county  court  to  have  the  oooks  turned  over  to  the 
society,  and  requested  an  editor  of  one  of  the  papers  in  Troy  to 
assist  him  in  the  preservation  of  the  books.  He  heard  nothing 
for  a  year  and  on  going  back  to  the  town  to  see  what  he  coula 
do  he  was  told,  that  shortly  after  he  left,  the  women  of  one  of  the 
churches  in  order  to  raise  some  monev,  asked  the  authorities  that 
these  books  be  given  to  thena,  which  request  was  granted  and 
with  a  lot  of  other  papers  which  they  had  collected  in  the  town, 
they  were  sent  to  a  paper  mill  to  be  groimd  up.  Through  this 
wilful  vandalism  and  extravagance  the  state  loses  documents  of 
great  historical  and  money  vSue  and  the  churchwomen  add  to 
their  treasury  the  proceeds  of  a  few  pounds  of  waste  paper. 

Thb  Docket  extends  his  sympathy  to  the  Alabama  Supreme 
Court  judge  who  in  a  dissenting  opinion,  almost  pathetic  in  its 
language,  points  out  to  the  members  of  the  bar  of  his  state  how 
it  is  that  an  appellate  judge  may  sometimes  assent  to  the  decision 
of  the  court  without  really  having  mastered  the  case  at  all.  In 
the  particular  instance  the  judge  says,  that  after  he  had  concurred 
in  the  opinion  he  read  a  criticism  of  the  court's  decision  which 
satisfied  him  that  it  was  wrong  and  he,  therefore,  asked  his  col- 
leagues to  rehear  the  case  cmd  on  the  rehearing  he  dissents  from 
the  majority  judgment.  Why  did  he  not  investigate  the  case  on 
the  first  argument?  Well  the  reason  is  this,  he  says:  "Each 
judge  has  assi^ed  to  him  four  times  as  many  cases  as  he  can 
possibly  investigate  and  write  as  should  be  done,  especially  if 
he  understands  the  law  after  hei  investigates.  Our  system  of 
pleading  is  like  an  exogenous  plant,  whose  capacity  for  multiply- 
mg  limbs  is  only  limited  bv  tne  climate  and  the  fertility  of  the 
sou.  It  must  be  admitted  that  no  system  of  pleading  can  ever  be 
perfect  in  its  operation  and  effect,  as  long  as  men  are  imperfect. 
And,  if  men  were  perfect,  almost  any  system  would  do;  but  as 
long  as  morality  lags  behind  intelligence,  as  long  as  men  have 
more  knowledge  than  virtue,  we  ought,  in  all  things  that  pertain 
to  our  government,  have  that  system  which  will  give  the  greatest 
aid  and  comfort  to  these  neglected  children.  What  that  system 
should  be  in  this  state  could  in  my  opinion  best  be  devised  after 
a  most  thorough  investigation  into  the  workings  of  the  different  ^ 
systems  of  pleading  of  the  different  states  and  countries  of  dyili- ' 
pation  by  a  body  of  men  most  learned  in  the  law  and  altruistic 
in  character.  It  may  be  true  that  the  common-law  system  had  its 
snake  heads;  but  it  seems  to  me  that  in  nearly  every  instance, 
where  one  has  been  cut  off  by  our  legislature,  two  or  more  have 
grown  out  to  take  its  place.  Under  our  present  system  one  may 
plead  as  many  pleas  as  he  pleases ;  he  may  plead  inconsistent  pleas. 
The  plaintiff  may  reply  with  as  many  replications  as  he  pleases. 
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and  with  inconsistent  replications,  and  so  on.  As  to  whether  there 
shall  be  one  or  a  thousand  issues  of  law  or  fact  depends  upon 
the  climate  and  the  fertility  of  the  soil.  The  only  natural  place 
for  ibia  process  to  stop,  with  counsel  who  understands  his  busi- 
ness, is  when  he  has  reached  a  point  where  he  feels  reasonably 
sure  of  a  verdict  or  a  reversal  of  the  judgment. 


"Wb  have  also  the  written  charge  which  counsel  for  either 
party  may  ask.  In  this  if  his  vocabulary  is  large,  his  knowledge 
of  the  meaning  of  words  accurate,  and  his  imagination  vivid,  he 
may  ask  a  dozen  of  such  charges  on  each  point  of  law  involved 
in  the  case,  oach  one  stating  the  point  correctly,  but  in  different 
words;  and  he  may  also  ask  a  dozen  more  on  ectch  point  which 
states  the  law  almost  correctly.  Supposing  that  there  were  only 
100  issues,  and  only  12  written  charges  asked  by  each  side  upon 
each  issue,  there  would  still  be  1,200  written  charges  to  each  side 
to  be  passed  upon  by  the  trial  court.  Suppose  that  600  are  given 
and  600  refused  to  each  side,  then  there  would  be  1,200  to  be 
reviewed  bjr  this  court,  besides  the  probability  that  the  jury  was 
too  much  mstructed  to  understand  the  instruction.  Do  I  object 
to  the  system?  I  cannot  say  that  I  do.  While,  as  a  citizen  or  a 
pdge,  I  deplore  it,  yet  as  a  lawyer  and  dialectician  I  rejoice  in 
it  As  a  means  for  the  administration  of  justice,  its  efficacy  is 
to  be  doubted;  while  as  an  intellectual  gymnasium  its  appoint- 
ments could  scarcely  be  improved  upon.  I  make  this  digression 
merely  in  explanation  of  mv  conduct  in  not  having  investigated 
sooner  than  1  did,  and  to  snow  why  I  made  two  guesses  before- 
hand.''^ 


This  cry  from  the  bench  for  some  reform  in  our  methods  of 
procedure  comes  at  a  ^ood  time  and  turns  the  attention  of  all 
of  us  to  the  difference  m  modem  English  criminal  procedure  in 
this  respect.  Under  this  system  when  the  jury  has  found  a  ver- 
dict, the  trial  judge  is  through  with  the  case ;  if  the  result  reached 
is  not  correct,  it  is  for  the  appellate  court  alone  to  say  so,  but  in 
our  American  practice  •  when  for  example  a  criminal  is  con- 
victed^ there  follows  immediately  a  motion  for  a  new  trial  which 
flometmies  takes  a  month  to  decide  and  the  decision  of  the 
trial  judge  is  never  accepted.  The  prisoner's  counsel  intended 
to  appeal  from  the  beginning  and  wny  the  case  should  not  go 
direct  from  the  trial  to  the  appellate  court  is  a  mystery,  explain- 
able only  by  the  one  word  "Delay."  In  an  English  court  the 
case  is  over  when  the  verdict  is  given  and  the  judge  immediately 
sentences  the  prisoner,  it  is  then  out  of  his  hands  entirely.    If  the 


1  53  South.  340. 
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prisoner  decides  to  appeal,  he  goes  at  once  to  the  appellate  court, 
where  the  only  question  is  whether  there  has  been  on  the  trial  a 
miscarriage  of  justice.  The  Docket  recalls  a  trial  of  murder  many 
years  ago  in  a  Missouri  county  where  the  defense  was  in  the  hands 
of  a  lawyer  who  boasted  that  none  of  his  numerous  client  mur- 
derers had  ever  been  hanged.  But  in  this  particular  case  tho 
evidence  was  very  strong  and  his  efforts  to  nuslead  the  jury  and 
to  work  on  their  sympathies  were  unavailing  for  the  twelve  men 
on  the  jury  returned  a  verdict  of  guiltv.  At  this  the  prisoner 
broke  down.  What  are  you  crying  about,  asked  the  amazed 
counsel?  "Because  the  jury  have  foimd  me  guilty  and  I  am 
going  to  be  hanged,"  said  the  prisoner.  "Dry  up,  you  fool,"  re- 
torted the  lawyer,  "that's  nothing  I  the  lawsuit  has  just  begun."  In 
other  words  where  the  English  criminal  trial  ended,  the  Missouri 
trial  had  only  gotten  a  fair  start. 


The  Docket  has  referred  more  than  once  to  the  well  settled 
custom  in  the  English  courts  that  the  judge  shall  deliver  his 
judgment  at  once  upon  the  case  being  submitted  and  not  adjourn 
it  even  until  the  next  day  unless  a  special  consultation  on  account 
of  extraordinary  difficulties  is  required.  The  English  judge 
thinks  it  wrong  to  delay  judgment  and  keep  th^  parties  in 
doubt  and  despair  even  for  a  day,  but  the  American  judge  cares 
nothing  for  this;  he  will  take  his  time  no  matter  how  much 
suffering  and  anxiety  and  uncertainty  it  may  cause  the  parties 
in  the  case.  When  the  case  is  argued  in  the  supreme  court  even 
on  a  plain  question  of  law,  our  appellate  judges  will  scarcely  ever 
announce  their  conclusion  until  the  lapse  of  weeks  and  months. 
An  English  judge  said  to  the  Docket  last  summer,  "Isn't  it  the 
best  time  to  deliver  your  opinion  when  the  evidence  and  the 
arguments  of  the  counsel  are  fresh  in  your  mind.  I  see  the 
parties  before  me,  I  have  heard  the  facts,  I  have  listened  to  the 
arguments  of  the  counsel ;  I  think  I  know  the  law.  Why  should 
I  not  declare  it  and  let  the  people  who  have  come  to  me  for  a 
decision  have  it  at  once  without  wasting  even  a  night  in  uncer- 
tainty and  doubt."  "I  really  don't  see,"  added  the  judge,  "how 
your  judges  can  remember  the  points  made  by  counsel  when 
they  come  to  render  judgment  weeks  after  the  argument."  "They 
don't,"  replied  the  Docket. 


The  common  law  doctrine  of  contributory  negligence  seems  to 
be  stretched  to  its  limit  by  the  supreme  court  of  Michigan  in  a 
recent  case.  The  employees  of  a  telephone  company  in  mak- 
ing an  excavation  in  a  street  had  negligently  removed  a  part  of 
a  large  city  water  main  in  consequence  of  which  a  quantity  of 
water  escaped  and  was  forced  into  the  second  story  of  a  building 
into  a  room  occupied  by  a  women's  athletic  association.  The 
plaintiff,  who  was  housekeeper  and  caretaker  of  the  house  at- 
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tempted  to  close  the  window  to  prevent  the  water  from  coming  in, 
but  the  force  was  so  great  as  to  knock  her  down,  drench  her  with 
water,  and  make  her  ill.  In  an  action  for  damages,  the  supreme 
court  rules  that  there  can  be  no  recovery,  because  she  voluntarily 
closed  the  window  and  assumed  the  consequences  of  the  risk  she 
took.  The  court  says,  that  the  voluntary  attempt  to  close  the  win- 
dow was  unnecessarily  assuming  a  peril;  but  can  it  be  that  one 
who  is  in  charge  of  property  and  wnose  duty  it.  is  to  do  the  best 
to  save  it  from  injury  is  unnecessarily  assuming  a  peril  in  en- 
deavoring to  prevent  a  loss  to  his  employer?  An  emergency  con- 
fronts a  person,  he  can  be  a  coward  and  run  away  or  he  can 
do  what  ne  believes  to  be  his  clear  duty  in  his  master's  service. 
Can  it  be  that  the  law  puts  a  premium  on  unfaithfulness  and 
cowardice  and  proclaims  to  every  one  who  is  engaged  in  a  service 
of  any  kind  that  he  must  not  endeavor  to  guard  his  master's  in- 
terests because  forsooth  he  may  run  a  chance  of  being  hurt  in  the 
endeavor?  That  between  the  negligent  doer  of  an  act  which  does 
injury  to  another's  person  or  property  and  the  faithful  servant 
who  is  doing  his  best  to  guard  his  master's  property,  the  law 
should  favor  the  former  at  the  expense  of  the  latter  is  hardly 
creditable  to  the  law.^ 


The  Docket  has  more  than  once  resented  the  demand  made 
by  the  messenger  in  delivering  a  paid  telegram  for  a  dime  or  other 
small  sum  which  the  boy  alleges  is  the  charge  for  delivery.  He 
has  usually  refused  to  pay  it  and  the  boy  has  cone  away  grum- 
bling. This  petty  exaction  on  the  part  of  the  telegraph  company 
generally  succeeds,  as  the  receiver  is  anxious  to  know  what  the 
message  is,  and  the  sum  being  small,  pays  it  without  disputing  it. 
But  it  is  a  species  of  petty  larceny  which  great  corporations  are 
accustoiped  to  commit  upon  the  individual  and  it  is  with  some 
satisfaction  therefore  that  one  reads  of  a  recent  case  in  Alabama 
where  but  for  this  the  company  would  have  succeeded  in  the  suit. 
A  telegram  (charges  paid)  had  been  sent  to  the  plaintiff  telling 
him  that  his  father  was  dead  and  asking  him  to  come  on  the 
first  train.  The  company  not  only  delayed  the  delivery  of  it  to 
him  but  when  they  did  deliver,  the  boy  demanded  a  fee  for  deliv- 
erv,  which  the  plamtiflF  paid.  When  he  sued  for  damages  for  men- 
tal suffering  in  not  being  able  to  atend  the  funeral,  the  supreme 
court  held  that  there  could  be  no  recovery  for  mental  suffering 
alone,  unaccompanied  by  an  injury  to  his  person,  reputation  or 
estate.  But  as  the  company  had  no  right  to  charge  for  delivery 
of  a  paid  telegram,  the  sum  paid  to  the  boy  was  recoverable,  and 
constituted  a  basis  for  recovery,  likewise,  for  mental  suffering 
caused  by  the  delay.' 

•Taylor  v.  Home  Tel.  Co.,  128  N.  W.  728. 
VOL,  XLV.  30 
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In  truth  very  few  of  the  annoying  exactions  of  public  service 
corporations  are  so  devoid  of  even  a  color  of  right  as  this  particular 
one.  The  person  to  whom  a  telegram  is  addressed  has  not  em- 
ployed the  company,  nor  has  he  made  any  contract  with  it,  nor 
is  it  material  whether  the  charges  on  the  message  are  paid  or 
not.  When  A  writes  out  his  message  to  B  on  the  blank  and  gives 
it  to  the  telegraph  operator  or  clerk  and  pays  the  charge,  the  com- 
pany has  agreed  to  deliver  it  to  B  for  the  sum  paid  or  for  an  addi- 
tional sum  if  B  is  beyond  the  usual  delivery  limits,  which  A  is 
presumed  to  agree  to  pay.  If  a  telegram  is  handed  to  B  by  the 
company's  agent,  B  does  not  by  opening  the  envelope  and  reading 
it,  agree  to  pay  anything  for  the  privilege,  for  until  he  has  read 
its  contents  he  is  unable  to  say  whether  it  is  of  any  value  to  him  or 
not.  The  Docket^  the  other  day,  was  handed  a  telegram  by  a 
messenger  which  contained  the  following  inquiry  from  a  perfect 
stranger :  "Is  there  a  vacancy  in  your  office?"  Now  it  will  hardly 
be  argued  that  the  Docket  was  obligated  to  pay  the  charges, 
which  had  not  been  paid  by  the  sender.  The  sender  is  the  one 
who  in  all  cases  promises  to  pay  not  only  the  ordinary  charges, 
but  any  additional  ones  which  may  be  made  at  the  place  where 
the  message  is  received,  if  it  happens  that  the  person  addressed 
lives  beyond  the  ordinary  limits.  It  is  in  every  case  the  sender 
who  is  liable  for  everything  connected  with  the  service  and  if  the 
company  does  not  choose  to  collect  the  charges  in  advance,  it 
does  not  become  entitled  to  demand  and  collect  them  of  the  re- 
ceiver. But  as  it  is  easy  generally  to  collect  a  small  fee  of  a  dime 
or  so  from  the  receiver  who  does  not  ordinarily  know  his  rights,  a 
great  corporation  like  one  of  the  national  telegraph  companies  is 
daily  and  hourly  perpetrating  a  fraud,  which  in  the  case  of  an 
individual  would  render  him  liable  to  an  indictment  either  for 
larceny  or  for  obtaining  money  by  false  pretenses. 

Western  Unbn  Tel.  Co.  v.  Jackson,  60  South.  316. 
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Commentaries  on  the  Law  in  Shakespeare.— By  Edward  J.  White.  Author 
of  ''Mines  and  Mining  Remedies";  "Personal  Iniuries  in  Mines**;  "Per- 
sonal Injuries  on  Railroads/'  etc.,  etc.  St.  Louis:  F.  H.  Thomas  Book 
Co.    1911. 

The  never-waning  interest  in  Shakespeare's  works  and  character,  and 
curiosity  about  his  history  and  personality,  continue  to  rivet  the  attention 
of  scholars  and  evoke  research  and  criticism,  some  of  which,  at  least, 
is  helpful  in  studying  the  plays,  and  some  even  adds  to  what  we  know 
of  his  character  and  the  events  of  his  life.  The  laborious  researches  of 
Professor  Wallace  among  the  ancient  records  and  files  of  the  courts  of 
Westminster  Hall  brought  to  light  incidents  of  Shakespeare's  course  of  life 
in  London,  which  give  him  a  local  habitation  there,  and  afford  a  brief  but 
vivid  glimpse  of  the  man  in  his  everyday  relations  with  friends  and 
neighbors. 

In  an  interesting  work,  Mr.  Frank  Harris  has  endeavored  to  show  that 
Shakespeare,  instead  of  hiding  his  true  nature  behind  dramas  and  poems  of 
an  Impersonal  quality,  as  is  commonly  believed,  really  depicted  himself 
in  many  of  the  characters  in  the  plays,  and  attributed  to  them  emotions 
which  were  excited  in  him  by  his  personal  experiences.  This  author 
conceives  of  Shakespeare  as  a  Hamlet-like  nature,  prone  to  think  rather 
than  act,  and  to  brood  in  a  skeptical  and  melancholy  mood  over  the  enig- 
mas of  life  and  death — which  probably  is  the  right  view  of  Shakespeare's 
inner  self,  though  we  know  from  his  boon  companions  that  in  manner  he 
was  bland  and  affable.  Mr.  Harris'  elaborate  argument  is  full  of  informa- 
tion about  Shakespeare,  and  assists  one  greatly  to  realize  the  man,  but 
is  far  from  convincing  in  respect  of  the  main  theses  the  author  aims  to 
prove,  that  Shakespeare  was  improvident  and  debauched,  detested  his  wife, 
and  suffered  *'soul-wreck"  from  being  jilted  by  Mary  Fitton. 

The  present  volume  by  Mr.  White  is  a  scholarly  and  judicious  effort 
to  demonstrate  Shakespeare's  knowledge  of  the  laws  of  England  from 
the  use  of  legal  terms  and  references  to  legal  rules  in  his  works;  the 
same  subject  previously  treated  by  Senator  Cushman  K.  Davis,  but,  as  we 
remember^  less  exhaustively.  Mr.  White  has  excerpted  from  each  of 
Shakespeare's  writings,  in  the  order  in  which  they  appear  in  the  pub- 
lished editions,  beginning  with  "The  Tempest"  and  ending  with  the  Son- 
nets, every  word  and  sentence  (to  the  number  of  511)  that  have  technical 
significance  in  jurisprudence.  In  many  instances,  these  passages  have  no 
tendency  to  prove  Shakespeare  was  a  lawyer  and  acquired  the  law's 
terminology  in  the  course  of  professional  studies,  for  obviously  their  use 
implies  only  such  knowledge  as  any  citizen  of  average  intelligence  would 
possess,  or  else  they  are  used  in  a  vernacular  and  not  in  a  legal  sense. 
For  instance,  in  section  76,  the  quotation  is: 

"To  fast — to  study — and  to  see  no  woman. 
Flat  treason  'gainst  the  kingly  state  of  youth." 

"Treason"  of  course  has  a  technical  meaning  when  used  as  a  legal  term, 
but  there  is  nothing  in  that  passage  to  show  that  Shakespeare  so  used  it. 


Digitized  by 


Google 


468  45  AMEItlCAN  LAW  BEVIEW. 

The  word  is  simply  employed  as  any  person  might  employ  it  in  conversa- 
tion or  writing.    And,  again,  we  find  this  quotation  in  section  21: 

"We  must  not  make  a  scarecrow  of  the  law 
Setting  it  up  to  fear  the  birds  of  prey. 
And  let  it  keep  one  shape,  till  custom  make  it 
Their  perch  and  not  their  terror," 

The  word  "custom"  does  not  there  bear  the  Juridical  meaning  of  the 
ripening  of  general  usage  into  a  law,  but  signifies  merely  habit  and 
familiarity.  And  in  section  72,  the  word  "receipt"  means  no  more  than 
it  does  in  common  speech. 

Nevertheless,  numerous  passages  remain  where  it  is  plain  Shakespeare 
employed  a  legal  term  in  its  strict  technical  sense,  and  with  full  apprecia- 
tion of  what  that  sense  was.  In  section  9  the  following  is  taken  from  the 
"Merry  Wives  of  Windsor": 

"Mrs,  Page,  The  spirit  of  wantonness  is  sure  scared  out  of  him;  if 
the  devil  have  him  not  in  fee-simple,  with  fine  and  recovery,  he 
will  never,  I  think,  in  the  way  of  waste,  attempt  us  again." 

A  lawyer  can  not  doubt  that  Shakespeare  used  the  terms  "fee  simple," 
"fine  and  recovery,"  and  "waste"  in  their  purely  technical  meanings,  under- 
standing perfectly  what  those  meanings  were.  The  same  is  true  of  the 
employment  of  the  words  "acquittances"  and  "specialties,"  in  section  73, 
and  the  word  "exception"  in  the  passage  quoted  from  "Othello"  on  page 
34,  where  lago  says  to  Roderigo:  "Give  me  thy  hand,  Roderigo:  thou  hast 
taken  against  me,  a  most  Just  exception." 

Many  other  examples  to  the  same  effect  might  be  cited  from  Mr.  White's 
book;  and  it  is  difficult  for  a  lawyer  to  believe  that  Shakespeare  had  not 
at  some  period  of  his  life  devoted  special  attention  to  the  laws  of  his 
country,  and  frequented  courts,  either  with  a  view  to  preparing  himself 
for  that  profession,  or  perhaps  as  clerk  to  some  lawyer  or  magistrate. 

Tet  stronger  evidence  of  his  familiarity  with  legal  terms  is  the  man- 
ner in  which  he  plays  on  them,  for  to  do  this  successfully  argues,  if  not 
the  habitual  use  of  them,  at  least  very  accurate  knowledge  of  their  mean- 
ings. In  section  23,  the  characters  are  made,  for  purposes  of  humor,  to 
employ  law  terms  in  an  absurdly  erroneous  way: 

*'Elh.    Prove  this,  thou  wicked  Hannibal,  or  I'll  have  mine  action 

of  battery  on  thee. 
**E8cal.    If  he  took  you  a  box  o'  the  ear,  you  might  have  your  action 
of  slander  too." 

The  same  is  true  in  the  following  passage  from  Love's  Labours  Lost: 

"In  manner  and  form  following,  sir;  all  those  three:  I  was  seen  with' 
her  in  the  manor  house,  sitting  with  her  upon  the  form  and  taken 
following  her  into  the  park;  which,  put  together  is,  in  manner  and 
form  following." 

And  still  more  is  it  true  in  the  succeeding  section,  65,  quoted  from 
that  play,  which  is  too  long  to  copy  here;  and  also  in  this  excerpt  from 
the  same  play: 

"Afar.    Not  so,  gentle  beast; 

My  lips  are  no  common,  though  several  they  be.7 
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It  is  quite  plain  Shakespeare's  acquaintance  with  English  law  and  its 
peculiar  forms  of  expression  would  not  have  been  acquired,  even  by  a 
person  of  his  intellect*  without  special  study  of  the  subject  at  some  time; 
and  the  theory  of  Lord  Bacon's  authorship  of  the  plays  naturally  occurs 
to  one  in  reading  this  book,  wherein  the  frequent  and  apt  employment 
of  law  terms  is  made  conspicuous.  We  are  gratified  to  note  that  Mr. 
White's  researches,  instead  of  making  a  Baconian  of  him,  have  caused 
him  to  reject  that  heresy.  Bacon  was  one  of  the  profoundest  and  most 
erudite  lawyers  who  ever  lived;  but  Shakespeare,  while  he  displayed  a 
knowledge  of  legal  rules  and  phrases  that  demonstrates  some  degree  of 
special  study  of  the  law,  does  not  exhibit  that  accuracy  in  the  use  of 
terms  and  statement  of  rules  that  would  be  expected  from  Bacon.  In 
truth,  he  frequently  blunders  in  this  regard,  as  occasionally  he  did  in  the 
geography  of  his  plays.  For  example,  Bacon  would  hardly  have  employed 
the  word  "plea"  as  Shakespeare  did  in  describing  Shylock's  demand  for 
the  enforcement  of  his  bond.  (Sec.  84.)  Nor  would  he  have  treated  Bas- 
sanio's  tender  of  the  amount  of  the  bond  in  open  court  as  of  no  effect 
In  fact,  one  can  not  think  of  Bacon  depicting  such  a  court  scene  as  we 
have  in  the  Merchant  of  Venice,  or  indulging  in  the  puerile  reasoning  re- 
sorted to  by  Portia  to  evade  the  suit  of  Shylock:  a  scene  and  a  legal  doc- 
trine that  have  always  been  repudiated  by  lawyers  as  unreal  and  un- 
sound; the  same  remarks  are  applicable  to  the  trial  of  Sir  John  FalstafT. 
In  truth,  men  of  the  bar  are  constantly  impressed  by  the  absurdity  of 
judicial  proceedings  as  represented  on  the  stage,  and  Shakespeare's  court 
scenes  are  as  little  true  to  reality  as  those  of  other  dramatists;  and,  on 
the  whole,  Shakespeare's  emplojrment  of  legal  phrases  and  representa- 
tions of  proceedings  in  court,  are  beyond  doubt  those  of  an  amateur  instead 
of  a  master,  and,  properly  regarded,  they  argue  against,  instead  of  for, 
the  Baconian  theory.  Is  it  to  be  supposed  that,  if  Bacon  wrote  the  dramas, 
he  would  have  exhibited  less  knowledge  of  the  terms  and  procedure  of 
jurisprudence,  his  own  especial  domain,  than  he  did  of  human  nature  and 
philosophy? 

It  is  a  pleasure  to  find  verses  which  imply  that  Shakespeare  had  both 
a  relish  and  a  reverence  for  law,  and  realized  that  its  infiuence  for  order 
is  dependent  on  consistently  enforcing  it.    (Sees.  20,  32.) 

Mr.  White's  book  is  interesting  and  instructive:  interesting  because 
it  sheds  a  bright  light  on  one  facet  of  Shakespeare's  many-sided  genius, 
and  instructive  because  of  the  learning  and  scholarly  research  shown  in 
the  notes;  because,  too,  the  notes  greatly  assist  the  ordinary  reader  to 
understand  the  quoted  lines;  and,  moreover,  are  a  concordance  to  all  the 
passages  in  Shakespeare  that  contain  allusions  to  rules  and  terms  of  the 
common  law.  Evidently  much  care  has  been  bestowed  on  the  work;  for 
the  annotations  are  enriched  with  a  mass  of  historical  information  about 
the  customs  and  institutions  of  England  gleaned  from  authentic  sources; 
for  examples,  read  the  commentaries  on  section  191,  relating  to  trial  by 
battle,  and  on  the  right  to  sanctuary,  discussed  in  section  311. 

Much  as  we  may  admire  the  perfect  poetry  of  the  plays  and  the  varieties 
of  character  portrayed,  ranging  from  peasant  to  king,  and  including  the 
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Imaginary  beings  of  other  spheres,  elfs,  fairies,  witches,  ghosts,  Calibans, 
and  Fucks,  we  do  not  fully  appreciate  Shakespeare  until  we  realize  that 
his  keen  human  interest  had  caused  him  to  acquire  an  intimate  knowledge 
of  the  positive,  everyday  alfairs  of  men.  Those  affairs  are  closely  asso- 
ciated with  the  law  of  the  land,  and  the  Commentaries  of  Mr.  White  mak^ 
clear  the  fact  that  Shakespeare's  interest  in  the  law  was  such  as  a  great 
mind,  prone  to  study  the  various  phases  of  life,  would  naturally  feel. 

The  Eablt  Courts  of  Penjcsylvania. — By  William  H.  Lotd,  of  the  Phila- 
delphia Bar;  Gowen  Fellow  in  the  Law  School  of  the  University  of 
Pennsylvania.    Boston:  The  Boston  Book  Co.    1910. 

The  first  settlements  in  the  territory  now  included  in  the  State  of  Penn- 
sylvania were  those  of  the  Swedes  and  the  Dutch  and  the  first  courts  of 
Justice  were  established  by  them.  Dutch  rule  and  Dutch  laws  came  to  an 
end,  however,  in  1664,  when  Charles  II  granted  to  his  brother,  the  Duke 
of  Torlc,  afterwards  James  II,  this  territory.  King  James'  charter  es- 
tablished no  courts  but  gave  to  the  duke  full  power  to  correct,  punish, 
pardon  and  rule  all  the  inhabitants  according  to  laws  as  he  himself 
should  establish  which  were  not  contrary  to  the  laws  of  England,  reserv- 
ing to  the  Crown  the  right  to  hear  appeals.  The  duke's  governor,  how- 
ever, continued  in  his  service  the  Dutch  and  Swedish  magistrates,  but 
English  jurisprudence  had  become  established,  and  both  the  common  law 
and  many  statutes  of  England  were  taken  by  the  Judges  as  being  in  force 
at  once.  Seventeen  years  later  the  province  of  Pennsylvania  was  g^ranted 
by  Charles  II  to  William  Penn.  He  arrived  at  New  Castle  in  October, 
1682,  and  one  of  his  first  acts  was  to  appoint  six  Justices  of  the  peace  and 
before  the  end  of  the  year  the  province  had  been  divided  by  him  into  six 
counties  and  courts  established  in  all  of  them. 

In  the  trial  of  cases  the  procedure  was  characteristically  simple.  If 
the  plaintiff  failed  to  serve  his  process  he  was  non-suited;  if  the  defend- 
ant failed  to  appear  Judgment  was  entered  against  him.  If  both  parties 
were  present  the  defendant  was  called  on  for  his  answer,  which  could 
set  up  any  defense  legal  or  equitable  or  claim  a  set-off.  The  law  re- 
quired the  pleadings  to  be  short  and  in  English.  The  parties  would 
sometimes  leave  the  case  to  the  bench  without  a  Jury,  particularly  in  the 
lower  counties,  but  if  a  jury  was  called,  it  consisted  invariably  of  twelve 
men.  After  verdict  Judgment  was  entered  and  the  practice  survived 
for  some  time  of  entering  Judgments  in  kind — perhaps  reaching  a  climax 
in  an  entry  of  judgment  for  "one  thousand  of  six-penny  nails,  and  three 
bottles  of  rum/'  In  criminal  cases  the  sentences  were  usually  limited 
to  fines,  whipping,  or  the  stocks.  The  colonists  could  not  spare  the  labor 
of  the  criminal,  nor  did  they  wish  to  support  him  in  idleness:  hence  a 
sentence  of  imprisonment  was  rare.  But  for  high  crimes,  the  bloody 
sentences  of  England  of  that  day  seem  still  to  have  been  followed.  In 
1731  an  execution  took  place  at  New  Castle  which,  it  is  to  be  hoped,  says 
the  author,  was  sensational  in  the  annals  of  the  colonies.  Catherine 
Bevan,  together  with  a  servant  named  Peter  Murphy,  were  indicted,  tried 
and  found  guilty  of  the  murder  of  the  woman's  husband,  Henry  Bevan. 
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The  conviction  would  seem  to  have  been  obtained  principally  upon  the 
confession  of  the  servant.  By  the  common  law  at  that  time  the  murder 
of  a  husband  by  his  wife  was  petit  treason,  and  the  punishment  was  to 
be  drawn  and  burnt.  Accordingly,  on  September  10,  1731,  the  man  was 
hanged  and  the  woman  burnt  pursuant  to  their  sentences.  A  gruesome 
account  of  the  affair  appears  in  Franklin's  "Pennsylvania  Gazette"  for 
September  23,  1731: 

"She  denied  to  the  last  that  she  acted  any  part  in  the  murder  and 
could  scarce  be  brought  to  own  that  she  was  guilty  of  consenting.  Neither 
of  tbem  said  much  at  the  place  of  the  execution.  The  man  seemed  pen- 
tinent,  but  the  woman  appeared  hardened.  It  was  designed  to  strangle 
her  dead  before  the  fire  could  touch  her;  but  its  first  breaking  out  was 
in  a  stream  which  pointed  directly  upon  the  rope  that  went  round  her 
neck,  and  burnt  it  off  instantly  so  that  she  fell  alive  into  the  flames,  and 
was  seen  to  struggle." 

This  is  almost  an  exact  reproduction  of  the  sentence  and  execution  of 
Catherine  Hayes  for  the  same  kind  of  crime  which  was  carried  out  at 
Tyburn  in  the  year  1720.     (See  44  Am.  L.  Rev.  465.) 

In  1776  comes  on  the  outbreak  of  the  colonists  and  the  appearance 
docket  of  the  court  for  the  April  term  of  that  year  contains  the  following 
entry: 

"At  a  Supreme  Court  held  at  Philadelphia  for  the  Province  of  Pennsyl- 
vania the  tenth  day  of  April,  in  the  sixteenth  year  of  the  reign  of  our 
Sovereign  Lord  George  the  Third,  King  of  Great  Britain,  Ireland  and 
Prance,  Defender  of  the  F&ith,  etc.,  and  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  seventy-six;  and  continued  by  adjournment 

until *'    Until  when?  says  the  author.    £>oomsday,  no  doubt;  for  this 

was  the  last  court  held  under  our  "Sovereign  Lord  George,"  and  the  date 
of  continuance  was  never  filled  in. 

A  convention  called  in  July,  1776,  and  presided  over  by  Franklin,  drew 
up  a  constitution  which  was  adopted  and  under  which  Penn's  charter 
was  discarded  and  new  officers  were  appointed  and  elected.  This  con- 
stitution lasted  only  fourteen  years,  but  it  provided  for  a  Supreme  Court, 
courts  of  sessions,  common  pleas  and  orphans'  courts.  In  1790  a  new 
constitution  was  adopted  with  life  tenure  in  the  judges  and  the  grouping  of 
the  counties  into  judicial  circuits,  and  this  document  seems  to  have  been 
the  fundamental  law  of  the  state  with  amendments  at  certain  times  until 
the  adoption  of  the  constitution  of  1S74. 

Mr.  Loyd  gives  an  interesting  account  of  the  struggle  for  the  defeat  of 
courts  of  equity.  He  says:  "One  of  the  most  troublesome  questions  with 
which  the  colonial  administrator  had  to  deal  was  equity  jurisprudence. 
In  the  early  years  of  the  seventeenth  century  politics  entered  into  the 
contest  for  jurisdiction  between  the  English  court  of  chancery  and  the 
courts  of  common  law,  beclouding  the  issues  and  retarding  a  settlement 
of  their  respective  spheres  of  action.  Popular  dislike  pictured  the  chan- 
cellorship as  a  great  political  office  closely  identified  with  the  Crown,  and 
grudgingly  admitted  its  importance  in  the  complex  judicial  system  of 
England."    Another  obstacle  to  the  introduction  of  equity  jurisprudence 
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was  the  primitive  social  conditions  that  prevailed  in  the  sparsely  popu- 
lated settlements.  There  was  sufficient  difficulty  in  the  conduct  of  an 
ordinary  lawsuit  in  the  local  courts  without  adding  to  the  embarrassment 
of  the  magistracy  by  requiring  them  to  solve  the  mysteries  of  the  unre- 
formed  chancery  pleading  and  practice.  The  colonial  Judge  of  the  seven- 
teenth and  eighteenth  centuries  was  in  knowledge  and  training  about  on 
a  par  with  the  English  Justice  of  the  peace  and  it  would  have  been  pre- 
posterous to  expect  the  former  to  undertake  the  office  of  chancellor  as  to 
impose  simUar  duties  on  the  English  quarter  sessions.  When»  in  the 
eighteenth  century,  trained  lawyers  began  to  make  their  influence  felt 
in  the  colonies  disputes  and  misunderstandings  between  the  assemblies 
and  the  governors  prevented  the  creation  of  or  retarded  the  growth  of  the 
co.urts  of  chancery,  resulting  in  a  conflict  of  principles  and  practice  in  the 
several  provinces  far  too  intricate  to  be  briefly  described.  In  Wharton 
V.  Morris,  Chief  Justice  McKean,  in  charging  the  jury  on  the  question  as 
to  whether  a  bond  payable  in  lawful  current  money  of  Pennsylvania  could 
be  paid  in  depreciated  currency,  remarked  that  "The  want  of  a  court 
with  equitable  powers,  like  those  of  the  chancery  of  England,  had  long 
been  felt  in  Pennsylvania.  The  institution  of  such  a  court,"  he  ob- 
served, "had  once  been  agitated  here,  but  the  houses  of  assembly,  ante- 
cedent to  the  revolution,  successfully  opposed  it;  because  they  were  ap- 
prehensive of  increasing,  by  that  means,  the  power  and  influence  of  the 
governor,  who  claimed  it  as  a  right  to  be  chancellor.  For  this  reason, 
many  inconveniences  have  been  suffered.  No  adequate  remedy  is  pro- 
vided for  a  breach  of  trust;  no  relief  can  be  obtained  in  cases  of  cove- 
nants with  a  penalty,  etc.  This  defect  of  Jurisdiction  has  necessarily 
obliged  the  court,  upon  such  occasions,  to  refer  the  question  to  the  Jury, 
under  an  equitable  and  conscientious  interpretation  of  the  agreement  of 
the  parties." 

The  committee  that  drafted  the  constitution  of  1766,  at  the  head  of 
which  was  James  Wilson,  recommended  the  establishment  of  a  high  court 
of  chancery,  but  the  convention  refused  it.  So  ended,  says  the  author, 
the  last  effort  to  obtain  a  separate  court  of  chancery  in  Pennsylvania. 
This  much  was  conceded,  the  legislature  was  authorized  not  only  to  ex- 
tend the  equity  powers  of  the  existing  courts,  but  to  vest  them  in  such 
other  courts  as  they  should  Judge  proper.  But  the  latter  power  was  not 
exercised  by  the  creation  of  a  separate  court,  nor  were  equity  powers  con- 
ferred upon  the  ordinary  courts  in  a  systematic  manner.  From  time  to 
time,  under  the  compulsion  of  sheer  necessity,  equitable  Jurisdiction  was 
extended  by  a  series  of  acts,  the  mere  recital  of  which  is  wearisome. 
Delaware,  however,  whose  political  and  Judicial  history  was  so  long 
and  so  intimately  associated  with  that  of  Pennsylvania,  took  the  step 
declined  by  her  sister  commonwealth  and  established  a  separate  court  of 
chancery  by  the  constitution  of  June  12,  1792. 

The  work,  though  it  covers  but  a  small  portion  of  our  Judicial  history, 
is  one  to  be  commended.  It  is  the  result  of  research  work  in  the  Law 
School  of  the  University  of  Pennsylvania,  and  is  the  outcome  of  a  series 
of  lectures  delivered  in  that  institution. 
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licDEX  Analysis  of  the  Federal  Statutes. — (General  and  permanent 
law  (1789-1873.  Together  with  a  Table  of  Repeals  and  Amendments, 
Washington:  Government  Printing  Office.    1911. 

Macaulay  describes  index  making  as  the  first  step  on  the  ladder  of  lit- 
erature and  somebody  has  laid  it  down  that  a  book  without  an  index 
would  be  nearly  as  useless  as  an  index  without  a  book.  This  great  vol- 
ume of  1200  great  pages  is  a  preliminary  volume  to  Scott  and  Beaman's 
Index  Analysis  from  1873  to  1897»  and  was  compiled  under  the  direction 
of  the  Librarian  of  CJongress  by  the  law  staff  of  the  Congressional  Library, 
headed  by  Mr.  Middleton,  C.  Beaman  and  Miss  A.  K.  McNamara — the 
writer  of  the  article  on  The  Ck>nstitutionality  of  the  Federal  Parole  Law 
in  this  issue. 

Though  the  book  is  a  public  document,  it  is  not  distributed  gratuitously 
but  can  only  be  obtained  from  the  Superintendent  of  Documents,  Govern- 
ment Printing  Office,  Washington,  D.  C,  at  the  nominal  price  of  |2.25  per 
volume. 

The  Laws  of  England. — A  complete  statement  of  the  whole  law  of  Eng- 
land. By  the  Right  Honourable,  the  Eabl  of  Halsbubt,  Lord  High 
Chancellor  of  Great  Britain,  1885-1886,  1886-1892  and  1895-1905,  and 
other  lawyers.    Vol.  XIV.    Philadelphia:  Cromarty  Law  Book  Co.    1910. 

•The  fourteenth  volume  of  this  well  known  digest-ccmmientary  of  the 
laws  of  England  contains  the  titles:  Execution,  Executors,  Explosives, 
Extradition,  Ferries,  Factories,  Family  Arrangements,  and  Fisheries.  All 
of  these  subjects  are  everyday  subjects  of  discussion  and  adjudication  in 
our  American  courts  and  we  repeat  here  what  we  have  said  before  that 
the  present  compilation  offers  to  the  American  lawyer  the  best  and  most 
complete  synopsis  extant  of  the  laws  of  England. 

A  Tbeatise  on  Fedebal  Cbiminal  Law  and  Pbocedubb  with  Fobms  of 
Indictment. — By  William  H.  Atwell,  U.  S.  Attorney,  Texas.  Chicago: 
T.  H.  Flood  4b  Co.    1911. 

This  is  a  very  well  written  treatise,  not  expanded  by  numerous  quota- 
tions and  citations  of  the  Federal  law,  on  Federal  Crimes  and  Federal 
Procedure.  It  is  written  by  a  United  States  District  Attorney  whose  expe- 
rience in  such  matters  adds  authority  to  his  statements.  It  will  be  a 
valuable  and  convenient  hand-book  for  the  criminal  practitioner  in  the 
Federal  courts,  and  until  the  coming  in  of  the  new  Federal  criminal  code 
in  January  next  year  it  will  be  an  accurate  statement  of  the  Federal 
criminal  practice. 

MoDEBN  Theobies  OF  Cbiminality. — By  C.  Bebnaldo  de  Quibos,  of  Madrid. 
Translated  from  the  Second  Spanish  Edition  by  Db.  Alphonso  de  Salvio. 
Assistant  Professor  of  Romance  Languages  in  Nortnwestem  University. 
With  an  American  preface  ,by  the  author,  and  an  introduction  by  W.  W. 
SMirHEBfl,  Esq.,  of  Philadelphia.    Boston:  Little,  Brown  4b  Co.    1911. 

The  American  Institute  of  Criminal  Law  and  Criminology  is  doing  more 
than  Investigate  systems  of  criminal  procedure  In  other  countries  for  the 
purpose  of  comparison  with  our  own,  it  is  also  engaged  in  bringing  to  the 
American  lawyer  and  American  student  of  social  affairs  the  great  works 
of  foreign  writers  on  criminal  law  and  criminology,  which,  on  account 
of  being  written  in  foreign  languages  are  open  to  few  who  might  desire 
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to  study  them.  Deeming  it  desirable  that  important  treatises  in  foreign 
languages  should  be  accessible  in  the  Ehiglish  tongue,  the  president  of 
the  Association  shortly  after  its  organization  appointed  a  committee  to 
select  such  treatises  as  in  its  Judgment  should  be  translated  and  to  ar- 
range for  their  publication.  That  committee  has  in  two  years  brought 
about  the  translation  and  editing  in  this  country  of  nine  valuable  treatises 
of  this  character  and  the  treatise  on  Modern  Theories  of  Criminology  is  the 
first  to  be  issued. 

The  author,  Bemaldo  DeQuiros,  is  a  Spaniard  and  a  leading  Spanish 
writer  on  criminology.  His  book  now  presented  for  the  first  time  in  the 
English  language,  is  a  complete  compendium  of  the  subject,  giving,  as  it 
does,  a  concise  survey  of  all  the  European  writers  on  criminal  science. 

It  might  almost  be  described  as  the  index  to  the  writings  on  criminol- 
ogy, but  were  it  only  this  its  place  would  be  at  the  end  rather  than  at  the 
beginning  of  this  modem  criminal  science  series.  On  the  contrary,  it  not 
only  reveals  all  the  shades  of  thought  which  have  marked  the  dev^op- 
ment  of  this  science,  but  it  distinguishes  between  the  different  theories 
and  draws  deductions  from  the  controversies  of  different  criminal  Jurists. 

The  work  of  the  Institute  of  Criminal  Law  and  Criminology  in  this 
direction  is  one  to  be  greatly  commended.  As  is  said  by  the  committee 
in  its  general  introduction  to  the  series:  "Study  by  experiment  and  com- 
parison in  the  domain  of  crime  and  criminals  before  the  law  is  de- 
manded in  this  day  and  generation.  All  this  has  been  going  on  in 
Europe  for  forty  years  past,  and  in  limited  fields  in  this  country.  All  the 
branches  of  science  that  can  help  have  been  working — ^anthropology,  medi- 
cine, psychology,  economics,  sociology,  philanthropy,  penology.  The  law 
alone  has  abstained.  The  science  of  law  is  the  one  to  be  served  by  all 
this.  But  the  public  in  general  and  the  legal  profession  in  particular 
have  remained  either  ignorant  of  the  entire  subject  or  indifferent  to  the 
entire  scientific  movement  And  this  ignorance  or  indifference  has  blocked 
the  way  to  progress  in  administration.  The  Institute,  therefore,  takes 
upon  itself,  as  one  of  its  aims,  to  inculcate  the  study  of  modem  criminal 
science,  as  a  pressing  duty  for  the  legal  profession  and  for  the  thought- 
ful community  at  large.  One  of  its  principal  modes  of  stimulating  and 
aiding  this  study  is  to  make  available  in  the  English  language  the  most 
useful  treatises  now  extant  in  the  continental  languages.  Our  country 
has  started  late.  There  is  much  to  catch  up  with,  in  the  results  reached 
elsewhere.  We  shall,  to  be  sure,  profit  by  the  long  period  of  argument 
and  theorizing  and  experimentation  which  European  thinkers  and  work- 
ers have  passed  through.  But  to  reap  that  profit,  the  results  of  their 
experience  must  be  made  accessible  in  the  English  language." 

Criminal  Psychology. — By  Hans  Gross.  Translated  from  the  Fourth 
German  Edition  by  Db.  Horace  M.  Kallen,  Lecturer  in  Philosophy  in 
Harvard  University.  With  an  American  preface  by  the  author,  and  an 
introduction  by  Joseph  Jastrow,  Professor  of  Psychology  in  the  Uni- 
versity of  Wisconsin.    Boston:     Little,  Brown  4b  Co.    1911. 

But  the  second  work  to  be  translated  and  published  by  the  committee 
of  the  American  Institute  of  Criminal  Law  and  Criminology  will  appeal 
to  a  much  wider  circle  of  readers  and  investigators  than  the  Spanish 
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treatise  on  Modern  Theories  of  Criminality.  Professor  Gross'  Criminal 
Psychology  is  well  described  on  the  title  page  as  a  manual  for  Judges, 
practitioners,  and  lawyers  and  a  careful  examination  of  the  book  has 
convinced  us  that  no  work  not  strictly  a  law  book  which  has  appeared 
in  the  United  States  for  a  long  time  will  be  of  more  assistance  to  the 
criminal  lawyer  and  to  the  criminal  practitioner  than  the  one  before  us. 
It  is  certainly  a  reproach  to  our  system  of  criminal  trials  that  any  per- 
son engaged  in  the  inquisition,  be  he  counsel  or  Judge,  and  charged  with 
the  solemn  duty  of  passing  on  the  question  of  the  guilt  or  innocence  of 
one  indicted  for  a  crime  should  not,  as  a  rule,  be  in  touch  with  what  the 
scholars  of  the  world  have  contributed  to  this  important  phase  of  human 
afTairs  and  of  civil  government  The  Institute  in  opening  this  learning 
to  the  American  lawyer  and  to  the  American  Judge  is  rendering  a  dis- 
tinct service  to  Justice  and  to  humanity. 

We  cannot  help  taking  a  cursory  run  through  the  500  pages  of  this  vol- 
ume and  quoting  here  and  there  the  author's  views  on  matters  of  striking 
interest  and  of  everyday  concern. 

The  author  does  not  give  much  value  as  a  truthful  example  of  feeling 
to  the  tears  of  a  woman  and  as  with  tears  so  he  says  it  is  with  fainting. 
The  greater  number  of  fainting  fits  are  either  altogether  false,  or  some- 
thing between  fainting  and  wakefulness.  Women  certainly,  whether  as 
prisoners  or  witnesses,  are  often  very  uncomfortable  in  court  and  this 
may  result  in  a  natural  fainting  fit,  but  although  it  is  wrong  to  assume 
beforehand  that  all  fainting  fits  are  comedies  under  these  circumstances, 
the  author  points  out  that  at  all  times  it  is  necessary  to  beware  of  de- 
ception. Concerning  the  lack  of  Judgment  of  a  woman,  he  thinks  that 
their  emotions  control  them  in  this  respect  and  quotes  from  an  old 
author  to  the  effect  that,  "If  criminals  were  left  to  women  to  be  tried 
and  punished  they  would  kill  them  all  in  the  first  burst  of  anger,  and  if 
one  waited  until  this  burst  had  subsided  they  would  release  them  all." 

Our  author  has  this  to  say  of  feminine  honesty: 

"Not  to  be  honest,  and  to  lie,  are  two  different  things;  the  latter  is  posi- 
tive, the  former  negative,  the  dishonest  person  does  not  tell  the  truth,  the 
liar  tells  the  untruth.  It  is  dishonest  to  suppress  a  portion  of  the  truth, 
to  lead  others  into  mistakes,  to  fail  to  Justify  appearances,  and  to  make  use 
of  appearances.  The  dishonest  person  may  not  have  said  a  single  untrue 
word  and  still  have  introduced  more  difliculties,  confusions  and  deceptions 
than  the  liar.  He  is  for  this  reason  more  dangerous  than  the  latter. 
Also,  because  his  conduct  is  more  difllcult  to  uncover  and  because  he  is 
more  diflicult  to  conquer  than  the  liar.  Dishonesty  is,  however,  a  specially 
feminine  characteristic,  and  in  men  occurs  only  when  they  are  effeminate. 
Real  manliness  and  dishonesty  are  concepts  which  cannot  be  united. 
Hence,  the  popular  proverb  says,  "Women  always  tell  the  truth,  but  not 
the  whole  truth."  And  this  is  more  accurate  than  the  accusation  of 
many  writers,  that  women  lie.  I  do  not  believe  that  the  criminal  courts 
can  verify  the  latter  accusation.  I  do  not  mean  that  women  never  lie — 
they  lie  enough — ^but  they  do  not  lie  more  than  men  do,  and  none  of  us 
would  attribute  lying  to  women  as  a  sexual  trait.  To  do  so,  would  be  to 
confuse  dishonesty  with  lying." 

Many  people  will  recognize  this  picture: 

"The  fact  is,  that  woman  does  not  know  the  definite  line  between  right 
and  wrong.    Or  better,  she  draws  the  line  in  a  different  way;  sometimes 
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more  sharply,  but  in  the  main  more  broadly  than  man,  and  in  many 
cases  she  does  not  at  all  understand  that  certain  distinctions  are  not  per- 
mitted. This  occurs  chiefly  where  the  boundaries  are  really  unstable,  or 
where  it  is  not  easy  to  understand  the  personality  of  the  sufferer.  Hence, 
it  is  always  difficult  to  make  woman  understand  that  state,  community, 
or  other  public  weal,  must  in  and  for  themselves  be  sacred  against  aJl 
harm.  The  most  honest  and  pious  woman  is  not  only  without  conscience 
with  regard  to  dodging  the  taxes,  she  also  finds  great  pleasure  in 
having  done  so  successfully.  It  does  not  matter  what  it  is  she  smuggles, 
she  is  glad  to  smuggle  successfully,  but  smuggling  is  not,  as  might  be 
supposed,  a  sport  for  women,  though  women  need  more  nervous  excite- 
ment and  sport  than  men.  Their  attitude  shows  that  they  are  really 
unable  to  see  that  they  are  running  into  danger  because  they  are  violat- 
ins:  the  law.  When  you  tell  them  that  the  state  is  .lustifled  in  forbidding 
smuggling,  they  always  answer  that  they  have  smuggled  such  a  very  lit- 
tle that  nobody  would  miss  the  duties. 

''Women,  moreover,  do  not  understand  the  least  regulation.  I  frequently 
have  had  cases  in  which  even  intelligent  women  could  not  see  why  it  was 
wrong  to  make  a  "small"  change  in  a  public  register;  why  it  was  wrong 
to  give,  in  a  foreign  city,  a  false  name  at  the  hotel;  or  why  the  police 
might  forbid  the  shaking  of  dust-cloths  over  the  heads  of  pedestrians, 
even  from  her  'own'  house;  why  the  dog  must  be  kept  chained;  and  what 
good  such  'vexations'  could  do  anyway.  Again,  tiny  bits  of  private  prop- 
erty are  not  safe  from  women.  Note  how  impossible  it  is  to  make  women 
understand  that  private  property  is  despoiled  when  flowers  or  fruit  are 
plucked  from  a  private  garden.  The  point  is  so  small,  and  as  a  rule,  the 
property  owner  makes  no  objections,  but  it  must  be  g^ranted  that  he  has 
the  right  to  do  so.  Then  their  tendency  to  steal,  in  the  country,  bits  of 
ground  and  boundaries  is  well  known.  Most  of  the  boundary  cases  we 
have  involved  the  activity  of  some  woman. 

"Even  in  their  own  homes  women  do  not  conceive  property  too  rigidly. 
They  appropriate  pen,  paper,  pencils,  clothes,  etc..  without  having  any 
idea  of  replacing  what  they  have  taken  away.  This  may  be  confirmed 
by  anybody  whose  desk  is  not  habitually  sacrosanct,  and  he  will  agree 
that  it  is  not  slovenliness,  but  defective  sense  of  property  that  causes 
women  to  do  this,  for  even  the  most  consummate  housekeepers  do  so. 
This  defective  property-sense  is  most  clearly  shown  in  the  notorious  fact 
that  women  cheat  at  cards.  Croupiers  in  gambling  halls  know  things 
much  worse.  They  say  they  must  watch  women  much  more  than  men 
because  they  are  not  only  more  frequent  cheaters,  but  more  expert.  Even 
at  croquet  and  lawn  tennis  girls  are  unspeakably  smart  about  cheating 
if  they  can  thereby  put  their  masculine  opponents  impudently  at  a  dis- 
advantage." 

Concerning  the  accuracy  of  representation  in  children,  authorities,  Dr. 
Gross  says,  are  contradictory.  Montaigne  says  that  all  children  lie  and 
are  obstinate.  Bourdin  corroborates  him.  Maudsley  says  that  children 
often  have  illusions  which  seem  to  them  indubitably  real  images,  and 
Mittermaier  says  that  they  are  superficial  and  have  youthful  fancies. 
Experience  in  practice  does  not  confirm  this  judgment.  The  much  expe- 
rienced Herder  repeatedly  prizes  children  as  bom  physiognomists,  and 
Soden  values  the  disinterestedness  of  children  very  highly.  According  to 
Lobisch,  children  tell  untruths  without  lying.  They  say  only  what  they 
have  in  mind,  but  they  do  not  know  and  care  very  little  whether  their 
mental  content  is  objective  and  exists  outside  of  them,  or  whether  only 
half  real  and  the  rest  fanciful.  This  is  confirmed  by  legal  experience 
which  shows  us,  also,  that  the  subjective  half  of  a  child's  story  may  be 
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easily  identified.  It  is  characteristically  different  from  the  real  event  and 
confusion  of  the  two  is  impossible. 

One  cannot  refrain  from  quoting  this  delightful  comment  from  an  author 
cited  by  Dr.  Gross,  It  sums  up  so  well  the  different  treatment  received 
In  our  courts  by  the  poor  fellow  who  not  having  where  to  lay  his  head, 
goes  to  sleep  in  an  empty  railroad  car  and  is  promptly  sent  to  prison  for 
trespass  and  the  railroad  president  or  board  of  directors  who  order  their 
employes  to  take  possession  of  the  city  street  or  crossing,  without  author- 
ity and  are  able  to  fight  it  out  in  the  courts  for  years  wtih  no  thought 
of  any  criminal  process  against  the  men  who  deliberately  ordered  the 
trespass,  but  with  a  feeling  akin  to  triumph  if  at  the  end  the  people  are 
able  to  hold  their  property  against  the  grreat  marauder.  "It  is  scandalous 
to  empty  a  purse,  it  is  impertinent  to  misappropriate  a  million,  but  it  is 
unnamably  great  to  steal  a  crown.  The  shame  decreases  with  the  increase 
of  the  crime.*' 

Dress  as  an  indication  of  character  is  discussed  in  a  way  to  impress 
the  reader  and  make  him  readily  understand  how  thorough  and  extensive 
the  author's  observations  have  been. 

''It  is  easy  to  write  a  book  on  the  significance  of  a  man's  clothes  as  the 
expression  of  his  inner  state.  It  is  said  that  the  character  of  a  woman 
is  to  be  known  from  her  shoe,  but  actually  the  matter  reaches  far  beyond 
the  shoe,  to  every  bit  of  clothing,  whether  of  one  sex  or  the  other.  The 
penologist  has  more  opportunity  than  any  one  else  to  observe  how  people 
dress,  to  take  notes  concerning  the  wearer,  and  finally  to  correct  his  im- 
pressions by  means  of  the  examination.  In  this  matter  one  may  lay  down 
certain  axioms.  If  we  see  a  man  whose  coat  is  so  patched  that  the 
original  material  is  no  longer  visible  but  the  coat  nowhere  shows  a  hole, 
if  his  shirt  is  made  of  the  very  coarsest  and  equally  patched  material  but 
is  clean,  and  if  his  shoes  are  very  bad  but  are  whole  and  well  polished, 
we  should  consider  him  and  his  wife  honest  people,  without  ever  making 
an  error.  We  certainly  see  very  little  wisdom  in  our  modem  painfully 
attired  'sports';  we  suspect  the  suggestively  dressed  woman  of  some  lit- 
tle disloyalty  to  her  husband,  and  we  certainly  expect  no  low  inclinations 
from  the  lady  dressed  with  intelligent,  simple  respectability.  If  a  man's 
general  appearance  is  correct  it  indicates  refinement  and  attention  to 
particular  things." 

Professor  Gross  was  bom  in  1847,  in  Austria,  pursued  his  university 
studies  at  Vienna  and  Graz,  and  qualified  for  the  law  in  1869.  He  served 
as  "Untersuchungsrichter"  (examining  magistrate)  and  in  other  capaci- 
ties, and  received  his  first  academic  appointment  as  professor  of  criminal 
law  at  the  University  of  Czemowitz.  He  was  later  attached  to  the  Ger- 
man University  at  Prague,  and  is  now  professor  in  the  University  of  Graz. 
He  is  the  author  of  a  number  of  volumes  bearing  on  the  administration  of 
criminal  law  and  upon  the  theoretical  foundations  of  the  science  of  crimi- 
nology. In  1893  he  issued  his  "Handbuch  fur  Untersuchungrichter,  als 
System  der  Kriminalistik,"  a  work  that  reached  its  fifth  edition  in  1908, 
and  has  been  translated  into  eight  foreign  languages. 

Since  1898  he  has  been  the  editor  of  the  "Archiv  fur  Kriminalanthropol- 
ogie  und  Kriminalistik,"  of  which  about  twenty  volumes  have  appeared. 
At  the  University  of  Graz  he  has  established  a  Museum  of  Criminology. 

The  succeeding  volumes  of  this  important  and  valuable  enterprise  will 
be  eagerly  awaited  by  everyone  who  has  read  the  two  already  published. 
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The  Visigothic  Code. — Translated  from  the  original  Latin,  and  edited  by 
S.  P.  Scott,  member  of  the  Comparative  Law  Bureau  of  the  American 
Bar  Association.    Boston:  The  Boston  Book  Company,    1910. 

This  important  legal  historical  document  appears  for  the  first  time 
in  English  form  under  the  auspices  of  the  Comparative  Law  Bureau  of 
the  American  Bar  Association.  The  translating  and  editing  have  been 
done  by  Mr.  S.  P.  Scott,  a  member  of  the  Bureau,  and  the  author  of  an 
ambitious  work  on  the  "History  of  the  Moorish  Empire  in  ^Europe."  A 
careful  examination  of  the  translation  and  an  equally  careful  reading  of 
Mr.  Scott's  somewhat  lengthy  and  wordy  preface  show  clearly  that  while 
the  translating  has  been  fairly  well  done,  the  editing  might  easily  have 
been  entrusted  to  more  competent  and  critical  hands.  The  preface  is  of 
little  historical  or  legal  value  as  an  introduction  to  the  Code:  the  notes 
are  few  and  far  between  and  it  Is  evident  that  the  editorial  task  has  been 
lightly  undertaken.  No  history  of  earlier  Visigothic  legislation  is  given, 
there  are  no  references  to  discussions  of  the  value  of  the  code,  and  no 
critical  or  scholarly  commentaries.  It  would  be  well  for  American  editors 
of  legal  and  historical  documents  to  take  a  lesson  from  the  excellent 
prefaces,  introductions  and  notes  found  in  the  publications  of  the  Selden 
Society,  and  in  the  great  series  of  Chronicles  and  Memorials  published 
by  the  British  Government.  Surely  American  readers  are  entitled  to  some 
account  of  the  manuscripts  of  the  Forum  Judicum  and  some  critical  dis- 
cussion of  its  legal  and  historical  backg^round,  and  these  have  not  been 
furnished  in  the  present  Instance. 

The  Visigoths  were  the  first  barbarian  people  to  establish  themselves 
in  the  territory  of  the  Roman  Empire.  From  their  first  settlement  in  the 
eastern  half  of  the  empire  they  migrated  early  In  the  fifth  century  to 
southern  Gaul  and  Spain.  There  they  founded  a  strong  kingdom,  but 
could  not  withstand  the  Franks  and,  in  the  early  sixth  centry,  Visigothic 
power  became  confined  to  Spain.  The  beginnings  of  Visigothic  Roman 
legislation  are  connected  with  the  names  of  two  kings  of  the  later  fifth 
century,  Eurlc  and  Alaric  II.  It  was  in  506  A.  D.  that  Alaric  II  published 
the  Lex  Romana  Visigothorum,  or  Breviary,  to  supplant  all  older  law 
among  his  Roman  subjects.  The  substance  of  the  code  was  Theodoslan, 
though  other  infiuences  and  sources  can  be  traced,  especially  some  of  the 
Sententiae  of  Paul  us  and  the  Institutes  of  Gains.  There  was  a  running 
commentary  or  interpretation  probably  furnished  by  poorly  educated  and 
degenerate  Roman  lawyers.  Poor  as  it  is,  this  code  is  of  great  Importance 
In  that  it  greatly  Infiuenced  the  Franks,  who  took  it  over  with  their  con- 
quest of  southern  Gaul.  It  has  been  well  edited  by  the  German  jurist 
H&nel.  In  Spain  the  Breviary  of  Alaric  was  soon  supplanted  as  a  code 
of  Roman  law  by  a  more  national  collection  of  laws  applicable  to  both 
Goths  and  Romans.  The  beginnings  of  this  Lex  Visigothorum  can  be 
traced  to  the  national  edicts  of  King  Recared  at  the  time  of  his  con- 
version from  Arlanism  to  Catholicism,  at  the  third  council  of  Toledo  in 
589.  The  uniting  of  the  Roman  Church  and  the  Gothic  monarchy  natur- 
ally tended  to  create  a  body  of  national  legislation  applicable  to  Goths 
and  Romans  alike,  Roman  in  form,  and  largely  in  spirit,  and  showing 
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« 
the  influence  of  a  strong  church.  The  body  of  national  law  grew  steadily 
during  the  next  century,  especially  under  King  Chindaswinth  (642-652), 
who  abolished  conflicting^  enactments  and  made  the  Lex  Visigothorum  a 
definite  thing.  Under  Chindaswinth's  son.  King  Receswinth  (652-672), 
the  code  or  Forum  Judioum,  was  officially  promulgated  and  strictly  en- 
enforced.  Subsequent  revisions  and  additions  were  made  by  King  Erwig 
in  682  and,  in  the  last  days  of  Gothic  rule,  by  King  Eglca  (687-701),  but 
the  mass  of  the  laws  belong  to  the  period  of  Chindaswinth  and  Reces- 
winth. 

The  present  English  translation  of  the  Lex  Visigothorum  is  from  the 
edition  of  the  Royal  Spanish  Academy,  published  in  1815.  The  code  is 
organized  into  twelve  books,  of  which  the  first  two  are  introductory,  relat- 
ing to  legal  agencies  and  the  conduct  of  cases  or  procedure.  Books  III^V 
have  to  do  with  civil  and  private  relations  under  the  general  heads  of 
Marriage,  Natural  Lineage  and  Inheritance,  and  Business  Transactions. 
Books  VI-VIII  treat  of  Crimes  and  their  punishments.  Book  IX  has  to  do 
with  offences  against  the  state,  under  the  head  of  Fugitives  and  Refugees, 
while  Books  X-XI  relate  to  questions  of  public  order  and  decency,  and  the 
treatment  of  foreign  merchants.  The  last  'book  is  largely  devoted  to  severe 
legislation,  looking  towards  the  suppression  of  the  Jews  or  their  con- 
version, though  it  bears  the  imposing  title,  "Concerning  the  Prevention  of 
Official  Oppression,  and  the  Thorough  Extinction  of  Heretical  Sects."  As 
a  whole,  the  code  impresses  one  as  being  what  it  has  well  been  called  by 
an  eminent  legal  writer,  "a  verbose  and  futile  imitation  of  Roman  codes." 
While  interesting  as  a  Christianized  adaptation  of  Roman  law,  it  has 
exercised  no  such  influence  on  European  law  of  later  times  as  Mr.  Scott 
attributes  to  it.  Its  real  importance  is  confined  to  Spain  and  the  Spanish 
colonies,  and  even  in  this  connection  it  has  been  so  greatly  changed  and 
modified  that  only  a  few  resemblances  remain  and  these  not  of  the  best 
sort.  It  must  be  reipembered  that  the  Visigothic  Code  was  the  law  of 
a  decadent,  theocratic  state  and  practically  went  out  of  existence  as 
a  national  code.  When  it  was  revived  for  national  purposes  it  had  be- 
come archaic  and  has  been  so  greatly  changed  and  modified  that  the 
original  code  is  more  of  a  legal  curiosity  than  a  document  of  vital  sig- 
nificance. 

The  publishers  of  this  edition  of  the  Visigothic  Code  deserve  praise  for 
the  attractive  mechanical  form  in  which  the  work  has  been  brought  out. 
The  proof  reading  has  been  carefully  done  and  the  book  will  make  a 
handsome  addition  to  any  lawyer's  library.  There  is  a  serviceable  index 
of  matters  treated  in  the  code  and  many  interesting  analogies  with  modem 
legal  forms  and  usages  can  be  found  by  inquiring  students.  It  is  to  be 
hoped  that  other  collections  of  laws  will  be  brought  out  by  the  Bureau 
of  Ck)mparative  Law,  but  care  should  be  exercised  to  select  editors  who 
are  fully  competent,  both  legally  and  historically. 
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American  Law  Review. 

JULY-AUGUST,  1911. 

THE  JUDICIARY  AND  THE  ADMINISTRATION  OF 

THE  LAW. 

The  judicial  branch  of  the  govermnent,  in  common  with 
all  the  other  branches,  is  established  and  maintained  by  the 
people  and  is  eventually  answerable  to  the  people  for  the 
due  performance  of  its  duties.  Therefore,  it  is  not  to  be 
deemed  above  criticism  or  reform,  notwithstanding  the  pe- 
culiar honor  with  which  its  high  duties  invest  it;  and 
whether  it  shall  be  critically  examined,  and  how,  are  ques- 
tions of  expediency  rather  than  of  sacrilege.  There  are 
some  who  think  that  even  well  considered  criticism  of  the 
judiciary  should  be  wholly  avoided  as  likely  to  create  dis- 
trust and  impair  its  efficiency;  but  in  a  government  by  the 
people  no  part  should  be  exempt  from  examination  and  just 
conmient,  in  the  effort  to  check  abuses,  if  they  exist;  and,  in 
the  case  of  the  judiciary  particularly,  there  are  sound  rea- 
sons for  an  earnest  and  careful  examination  into  its  fulfill- 
ment of  its  high  duties. 

We  must  remember  that  the  judiciary  possesses  and  exer- 
cises the  power  to  punish  for  contempt,  and  that  this  power 
is  used  without  serious  question  from  the  people,  although 
the  exercise  of  a  similar  power  by  the  executive  branch 
would  be  viewed  as  revolutionary  and  by  the  legislative 
branch  as  at  least  ill  advised.  In  this  respect,  whether  by 
VOL.  XLV.  31  (481) 
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arrogation  or  by  common  consent,  or  by  legislative  author- 
ity, the  judiciary  exercises  a  control  over  the  individual  cit- 
izen which  the  legislature  rarely,  if  ever,  attempts  to  exer- 
cise and  which  the  executive  would  not  dare  to  exercise. 

Furthermore,  the  judicial  branch  of  the  government  is  sin- 
gularly free  from  personal  responsibility  in  the  performance 
of  its  duties.  A  judge  of  a  lower  court  may  be  reversed  by 
a  higher  court;  but  however  mistaken,  or  even  corrupt,  he 
may  be,  he  cannot,  except  in  a  very  limited  class  of  cases, 
be  held  to  liability  to  the  litigants  before  him,  or  even,  ex- 
cept in  rare  instances,  to  the  people.  A  judge  of  the  court 
of  last  resort  is  not  only  free  from  personal  liability,  but 
he  is  not  even  subject  to  the  correction  of  a  superior  tri- 
bunal. Theoretically  all  judges  may  be  impeached  for  malad- 
ministration of  their  office;  but  actually  the  risk  of  punish- 
ment is  so  slight  as  to  be  negligible — and  it  is  in  fact  neg- 
lected. Even  more  than  that,  the  judiciary  is  also  peculiarly 
relieved  from  personal  criticism.  The  lay  public  does  not 
imderstand  the  operations  of  the  courts,  and  does  not  know, 
except  in  the  most  general  way,  whether  or  not  they  are 
properly  discharging  their  functions.  The  lawyers,  on  the 
other  hand,  who  are  possessed  of  adequate  knowledge  on 
this  subject,  are  naturally  reluctant  to  assume  any  position 
that  suggests  hostility  to  those  to  whom  they  are  submitting 
the  interests  of  their  clients.  Then,  too,  the  judicial  office 
in  itself  lends  dignity  and  force  to  the  utterance  of  its  in- 
cumbents, and  this  tends  to  obscure  their  shortcomings. 
The  consequence  is  that  the  courts,  especially  those  of  last 
resort,  wield  a  power  which,  within  its  scope,  is  as  uncon- 
trolled from  without  as  though  it  were  despotic. 

Finally  the  courts,  particularly  the  English-speaking  jur- 
isdictions, administer  a  law  which  they  themselves  in  the 
main  define,  and  because  in  large  measure  the  law  deter- 
mines our  form  of  civilization,  the  courts  wield  an  influence 
in  the  development  of  the  world  which  few  lawyers  and 
still  fewer  laymen  comprehend.  The  advance  of  mankind, 
toward  the  goal  of  peace  and  happiness  is  largely  in  the 
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hands  of  the  courts;  and  when  they  fail  in  the  administra- 
tion of  justice  they  delay  the  march  of  civilization  itself.* 

It  is  not  strange  that  with  these  privileges  history  has  in 
its  perspective  sometimes  brought  to  light  faults  in  the  judi- 
ciary which  were  not  always  contemporaneously  recognized 
or  frankly  acknowledged,  and  that  individual  judges  have 
become  types  illustrative  of  non- judicial  qualities  marring 
and  preventing  the  due  administration  of  justice.  We  call 
to  mind  the  historic  example  of  the  judge  who  protested 
that  he  could  accept  gifts  from  suitors  without  being  thereby 
swerved  from  the  due  administration  of  the  law  and  without 
being  bribed,  and  who,  though  he  possessed  powers  as  a 
philosopher  and  writer  that  will  make  him  ever  famous,  still 
stands  as  a  type  of  the  corrupt  judge ;  or  another  who,  car- 
ried away  by  personal  spite  and  hatred  of  the  adversaries 
of  his  king  and  religion — though  even  he  is  said  to  have  been 
unjustly  accused — has  become  the  type  of  the  malignant 
avenger,  using  judicial  oflSce  to  execute  his  personal  and 
malevolent  will.  There  were  several  judges  in  New  York 
City  during  Tweed  ^s  unspeakable  regime  whose  misdeeds  do 
not  need  to  be  rehearsed,  but  who  have  become  the  type  of 
a  corrupt  judge  in  a  democracy,  dominated  by  a  man  or  a 
financial  interest  for  the  direct  and  open  purpose  of  prevent- 
ing the  due  and  impartial  administration  of  justice, — per- 
haps the  meanest  and  most  despicable  of  all  possible  types. 

The  reflections  invited  by  these  considerations  and  others 
that  readily  come  to  mind,  suggest  that  in  order  to  preserve 

'  The  general  incilination  to  limit  guaranteed  freedom  of  speech  de- 
the  constitutional  guarantees  of  mands  the  erection  of  warning  sig- 
fredom  of  speech,  so  as  to  exclude  nals.  See  Matter  of  Manhelm,  113 
the  free  criticism  of  Judicial  officers  App.  Div.  136,  lawyer  rebuked  for 
for  judicial  acts  is  illustrated  by  writing  a  letter  of  criticism  to  a 
some  recent  cases  as  well  as  by  Judge:  Matter  of  Rockmore,  127 
the  resentment  which  has  followed  App.  Div.  500,  lawyer  suspended  for 
some  recent  and  well  circulated  making  charges  against  a  Judge  in 
public  utterances  on  this  subject,  proceedings  to  review  his  decision; 
These  naturally  provoke  the  qucs-  In  re  Thatcher,  89  N.  E.  Rep.  39 
tions  whether  by  extension  of  their  (Ohio),  lawyer  disbarred  for  crit- 
principle  the  judiciary  is  to  become  Icising  a  judge  nominated  for  re- 
sacrosanct  and  beyond  criticism,  election.  See  also  9  Col.  Law  Rev. 
and  whether  the  protection  of  our  722  (Dec.,  1909). 
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our  liberties  and  to  maintain  the  highest  interests  of  man- 
kind, the  judiciary  should  not  be  free  from  just  criticism 
of  its  acts,  even  though  that  criticism  be  contemporaneous. 
For  these  reasons  it  seems  proper,  and  it  is  in  fact  an  appro- 
priate time,  to  inquire  how  far  this  branch  of  the  govern- 
ment, both  national  and  state,  fulfills  its  purpose  of  the  due 
administration  of  justice  according  to  law;  whether  there 
is  room  for  improvement;  whether  local  or  other  conditions 
impose  limitations  which  hinder  or  prevent  the  due  adminis- 
tration of  justice;  whether  specific  suggestions  for  improve- 
ment may  be  made,  and,  generally,  whether  any  profitable 
observations  may  be  made  on  the  judicial  system  or  the  judi- 
ciary. 

In  approaching  these  grave  problems,  it  is  essential  to 
understand  something  at  least  of  that  historic  past  from 
which  the  active  present  has  grown  by  evolution,  and,  be- 
cause in  almost  all  English-speaking  jurisdictions  the  juris- 
prudence of  the  country  is  traceable  to  the  conmion  law  of 
England,  it  is  incumbent  upon  us  to  consider,  at  least  briefly, 
the  precedent  English  conditions. 

In  England  the  judges  were  appointed  by  the  Crown  for  a 
life  tenure,  and  the  compensation  that  was  paid  to  them 
for  their  services,  together  with  the  state  and  dignity  that 
surrounded  their  office,  were  such  as  to  make  the  appoint- 
ment the  highest  culmination  of  the  professional  career.  The 
method  of  selecting  judges  may  be  illustrated  by  reference 
to  the  law  courts,  although  there  may  have  been  other  courts 
in  which  equally  efficient  methods  were  adopted.  In  the 
law  courts  appointments  were  made  from  only  a  special 
order  of  practitioners  of  law  known  as  barristers,  who  alone 
were  authorized  to  appear  before  the  court  in  judicial  pro- 
ceedings and  who  by  long  established  convention  did  not 
usually  come  into  immediate  contact  with  their  clients,  but 
were  engaged  for  the  clients  by  their  solicitors.  When  argu- 
ments or  trials  became  necessary,  the  choice  of  a  barrister 
to  represent  the  client  was  conunonly  made  on  the  recom- 
mendation of  the  solicitor.    The  result  of  this  division  of 
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function  was  that  if  the  barrister  attained  distinction  in  his 
profession,  it  was  through  the  impress  which  he  made  upon 
his  fellow  practitioners,  the  attorneys  or  solicitors.  His 
position  at  the  bar,  therefore,  was  determined  by  expert 
opinion.  The  consequence  was  that,  although  politics  en- 
tered into  judicial  appointments  in  England,  as  elsewhere, 
nevertheless  the  appointments  were  necessarily  made  from 
among  the  leaders  of  the  bar — ^that  is  to  say,  from  among 
men  who  had  established  their  position  in  the  judgment  of 
experts. 

These  conditions  existed  in  England  for  many  years 
and  particularly  during  the  formative  period  of  the  common 
law,  and  notwithstanding  some  notable  exceptions,  they  had 
the  practical  eflfect  of  insuring  almost  always  a  high  stand- 
ard of  appointments  to  judicial  office  and  high  principles  of 
judicial  morality.  It  was  under  this  system  of  appointment 
that  the  doctrines  of  the  common  law  were  developed  and 
so  firmly  established  that  they  dominate  the  law  of  today, 
not  only  in  England,  but  in  almost  all  English-speaking  com- 
munities. 

Conditions  like  these,  however,  have  not  generally  pre- 
vailed in  this  country.  Except  possibly  for  an  inconsider- 
able period  of  time,  the  distinction  between  barrister  and 
solicitor  has  not  been  observed.  When,  therefore,  an  attor- 
ney at  law  has  achieved  a  high  position  and  become  known 
as  a  leader  of  his  bar,  his  success  has  been  due  not  merely, 
or  perhaps  not  even  largely,  to  the  impress  which  he  has 
made  upon  his  fellow  practitioners,  but  rather  to  the  im- 
press which  he  has  made  upon  the  minds  of  the  lay  public. 
This  is  particularly  true  at  the  present  time  when  the  affairs 
of  large  monetary  interests  are  so  much  a  matter  of  public 
concern  that  their  attorneys  are  frequently  in  the  public  eye. 
The  lay  public,  however,  is  not  competent  to  judge  with 
entire  accuracy  of  the  qualifications  of  such  specialists  as 
attorneys  at  law.  Their  judgments  are  made  in  the  rough 
and  necessarily  include  elements  which  lead,  or  tend  to 
lead,  to  serious  error.    Thus  it  happens  that  the  men  of 
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highest  legal  ability  in  a  given  community  are  not  always 
those  who  have  made  the  greatest  popular  reputation,  nor 
are  the  leaders  of  the  bar  always  the  ablest  members  of 
their  profession ;  that  is,  they  are  not  either  the  most  learned 
in  the  law,  or  the  most  intellectually  capable  of  dealing  with 
complicated  legal  questions,  or  even  best  able  to  give  prac- 
tical counsel  in  practical  affairs.  There  are  many  men  en- 
gaged in  the  practice  of  the  law,  especially  in  the  large  com- 
mercial centres,  whose  competency  for  their  profession  is 
founded  upon  a  more  solid  basis  than  that  of  their  better 
known  contemporaries. 

Again  the  judicial  office  has  never  been  so  attractive  as  a 
reward  of  professional  success  in  this  country  as  it  has  been 
in  England.  While  always  dignified  and  respected,  it  has 
never  been  surrounded  with  the  state  or  accompanied  with 
the  emoluments  which  are  there  established.  The  conse- 
quence has  been  that  it  has  offered  little  inducement  except 
a  purely  sentimental  one  to  the  successful  practitioner  at  the 
bar.  In  almost  all  our  communities  at  the  present  tin^e  the 
acceptance  of  the  judicial  position  involves  a  financial  sacri- 
fice, if  the  appointee  has  already  established  even  a  fairly 
remunerative  practice. 

In  the  early  days  of  the  colonies  and  of  the  states  of  the 
Union  after  the  revolution  the  justices  were  appointed;  but 
this  method  of  selection  often  carried  with  it  unquestion- 
able evils  in  the  administration  of  the  law,  and  consequently 
the  people  tried  the  experiment  of  an  elective  judiciary. 
It  is  not  intended  here  to  enter  upon  a  discussion  of  the  rela- 
tive merits  of  the  two  systems,  but  it  may  be  pointed  out  that 
the  experiment  of  popular  election  certainly  did  not  succeed 
in  conspicuously  bettering  prior  conditions,  and  the  profes- 
sional and  popular  dissatisfaction  with  the  judiciary  seems 
on  the  whole  to  be  greater  where  the  judges  are  elected  than 
where  they  are  appointed. 

This  brief  sketch  makes  apparent  one  notable  fact — that 
the  particular  causes  tending  to  elevate  the  fittest  members 
of  the  bar  to  the  bench  which  existed  in  England  have  al- 
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most,  if  not  quite,  disappeared  in  this  country,  and  that 
there  are  no  corresponding  conditions  now  existing  among 
us.  On  the  contrary,  the  tendency  has  frequently  been  to 
choose  the  more  mediorce  members  of  the  profession,  and 
thus  to  produce  m  many  cases  the  anomalous  situation  of  a 
judiciary  which  does  not  command  the  intellectual  respect  of 
the  bar  which  practices  before  it. 

We  have  touched  upon  the  influences  which  bear  upon  the 
personal  selection  of  the  judiciary.  There  is,  however,  still 
another  influence  at  work  in  the  administration  of  the  law 
more  potent  than  any  which  depends  upon  personal  char- 
acter. 

The  English  common  law  as  a  system  of  jurisprudence 
began  to  take  form  in  the  middle  ages  when  scholastic  meth- 
ods of  thought  dominated  the  entire  intellectual  world. 
These  established  a  standard  of  technical  logic  which,  when 
carried  to  extreme,  as  it  often  was,  degenerated  into  fan- 
tastic quibbles.  In  the  domain  of  the  law  this  spirit  resulted 
in  technicalities  of  procedure  and  of  substantive  rights 
which  in  time  became  insupportable  in  their  hardship  and 
injustice,  and  attempts  at  remedy  were  frequent.  One  of 
the  earliest  and  most  famous  of  these  attempts  is  the  statute 
which  resulted  in  that  large  class  of  actions  at  law  known 
as  *' actions  on  the  case.**  Judicial  proceedings  were  insti- 
tuted by  original  writs,  which  were  writs  issued  by  the  clerks 
in  chancery  to  the  sheriff,  directing  the  sheriff  to  produce 
the  defendant  in  court  on  a  day  certain  to  answer  the  com- 
plaint of  the  plaintiff.  These  writs  briefly  described  the 
nature  of  the  action.  Such  was  the  conservatism  of  the 
clerks,  however,  that  they  declined  to  issue  writs  in  any  case 
for  which  they  could  not  find  a  precedent  among  their  own 
records.  Accordingly  an  act  was  passed  which  directed  the 
clerks  to  issue  new  writs  upon  request,  even  in  new  cases, 
the  statute  providing,  however,  that  the  new  writs  should 
be  issued  in  cases  which  were  similar  {in  consimili  cdsu) 
to  those  which  were  already  embodied  in  the  precedents. 
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These  new  actions  were  known  as  actions  on  .the  case,  and 
they  considerably  and  beneficially  extended  the  scope  of 
legal  remedies.  Again,  however,  the  conservatism  of  the 
profession  was  such  that,  even  with  this  aid,  the  adminis- 
tration of  the  law  was  not  broadened  beyond  certain  narrow 
confines.  These  seemingly  irremediable  limitations  in  the 
procedure  and  remedies  of  the  law  courts  led  to  the  ulti- 
mately great  enlargement  of  the  extra  legal  system  known 
as  the  court  of  chancery.  Even  the  court  of  chancery,  how- 
ever, which  was  modeled  on  the  ecclesiastical  courts,  was 
largely  dominated  by  the  same  spirit  of  scholasticism.  Its 
doctrines  were  excellent,  but  its  procedure  was  complicated, 
technical,  long-drawn  out,  and  expensive. 

The  scholastic  spirit,  however,  eventually  passed,  and 
with  its  going  a  new  but  long  delayed  independence  of 
thought  developed  which  penetrated  even  to  the  conservative 
ranks  of  the  legal  profession.  The  struggle  between  the 
new  and  the  old  continued  for  many  years,  and,  with  the 
intervention  of  Mansfield  and  Jeremy  Bentham,  and  a  host 
of  lesser  lights,  ended  in  a  great  defeat  of  the  ancient  scho- 
lastic ideals  and  rigor.  In  this  country  particularly  there 
has  been  a  violent  departure  from  the  past.  The  revolt, 
however,  went  too  far.  The  remedies  adopted  were  often 
hasty  and  ill-considered,  and  were  sometimes  worse  than  the 
disease.  The  adoption  of  codes  of  procedure,  which  were 
intended  to  do  away  with  the  hardships  of  the  older  law, 
have  introduced  in  their  stead  complexities  and  technicalities 
quite  as  great  as  those  that  previously  existed.  It  is  not 
too  much  to  say  that  they  have  proved  to  be  an  evil  in  them- 
selves, rather  than  a  cure  for  evils.  At  the  same  time  with 
the  revolt  against  technicality  came  a  loss  of  that  sense  of 
strict  respect  for  precedent  which  was  also  a  part  of  the 
scholastic  system.  * '  Substantial  justice/ '  became  the  shibbo- 
leth, and  in  the  protest  against  scholasticism,  technicality, 
and  rigor,  the  desire  for  careful  and  rigorous  thinking  fell 
largely  iuto  abeyance.    Legal  principles  became  confused. 
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blurred,  and  sometimes  so  completely  lost  to  view  that  it 
has  become  necessary  to  rediscover  them.  This  work  is 
now  being  done  by  the  better  class  of  law  schools,  but  these 
are  of  comparatively  recent  growth.  Their  pupils  are  only 
just  beginning  to  attain  the  years  that  are  essential  to  full 
influence  at  the  bar  and  to  availability  for  judicial  oflSce. 
Meanwhile,  however,  during  the  transition  from  the  techni- 
calities of  the  common  law  to  the  broader  and  new  science, 
there  has  intervened  a  period  which  has  been  largely  char- 
acterized by  formless  legal  thinking.  The  result  has  been 
embodied  both  in  the  statutes  and  in  the  decisions  of  the 
courts,  and  has  therefore  done  an  incalculable  harm,  which 
will  require  many  years  of  effort  to  counteract. 

There  is  still  a  third  influence  which  has  been  potent  to 
embarrass  the  administration  of  the  law,  particularly  in  this 
country,  and  that  is  the  unprecedented  increase  in  litigation. 
In  a  busy  court  at  the  present  time  the  individual  justices 
will  sometimes  render  more  decisions  in  a  year  than  their 
most  illustrious  predecessors  rendered  in  a  lifetime.  Haste 
has  invaded  the  halls  of  justice^  and  because  of  the  usual 
complexity  of  legal  questions  has  had  its  inevitable  effect. 

These  three  influences — the  absence  of  a  fixed  standard 
in  the  selection  of  the  judiciary;  the  overturning  of  ancient 
legal  concepts  with  only  a  tardy  substitution  of  newer  and 
clearer  modes  of  thinking;  and  the  sudden  increase  in  the 
mass  of  litigation — co-operating  with  the  natural  frailties 
of  htiman  nature,  carelessness,  prejudice,  and  even  corrup- 
tion, have  been  the  main  deteriorating  influences  at  work  in 
embarrassing  the  due  administration  of  justice  and  are  the 
main  causes  for  criticism  of  the  judiciary,  when  such  causes 
exist.  Let  us  now  determine,  if  we  can,  the  actual  effect  of 
their  operation. 

In  projecting  our  work  on  this  subject  we  sent  out  about 
350  circulars  asking  for  replies  to  certain  questions  from 
four  selected  classes  of  men  outside  of  the  State  of  New 
York,  and  to  a  single  class  within  the  State.  These  classes 
were  : 
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1.  The  men  who  were  regarded,  from  the  best  informa- 
tion obtainable,  as  the  leaders  of  the  bar  in  their 
respective  communities. 

2.  Members  of  the  American  Political  Science  Associa- 

tion prominent  in  their  respective  communities,  and 
generally  not  members  of  the  bar,  but  professors 
in  colleges  engaged  in  the  study  and  teaching  of 
political  science  and  kindred  subjects. 

3.  Members  of  the  Harvard  Law  School  Association 
who  graduated  in  the  decade  from  1895  to  1904, 
who  have  located  in  other  communities  and  who 
might  be  considered  to  represent  a  younger  and  not 
so  well-established  an  element  in  active  practice  as 
the  members  of  class  1 ;  and 

4.  Commissioners  on  Uniform  State  Laws  appointed 
by  the  governors  of  states. 

5.  In  New  York,  the  single  class  addressed  consisted 
of  men  who  have  taken  an  active  part  in  the  New 
York  State  Bar  Association. 

The  questions  contained  in  our  circular  were  as  follows : 

1.  Is  the  bar  in  your  local  community,  or  in  your  state, 
content  with  the  present  administration  of  the  law! 

2.  If  any  dissatisfaction  exists,  is  it  directed  against 
the  procedure  of  the  courts  or  against  the  intellect- 
ual or  other  incapacity  of  any  class  or  of  any  indi- 
viduals among  the  judiciary,  and  does  it  exist  gen- 
erally or  is  it  confined  to  any  particular  members  or 
class  of  members  of  the  barf 

3.  How  would  you  answer  the  preceding  questions 
with  reference  to  the  opinions,  not  of  the  bar,  but 
of  the  lay  public? 

4.  If  you  have  any  personal  views  with  respect  to  the 
matters  embodied  in  the  foregoing  questions,  will 
you  state  them  in  so  far  as  they  may  contain  sug- 
gestions for  action  by  the  bar? 

We  received  no  replies  from  Arizona,  Califoriiia,  Idaho, 
Kansas,  Maryland,  Minnesota,  Mississippi,  Nevada,  North 
Carolina,  Ohio,  Oklahoma,  Oregon,  Rhode  Island,  South  Da- 
kota, Utah  and  Vermont,  fifteen  states  and  one  territory.   In 
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one  of  these  instances  our  letter  went  to  the  chief  justice  of 
the  highest  court,  who  humorously  replied  that  he  **  plead- 
ed his  privilege,  that  his  answer  might  tend  to  incriminate 
him/' 

We  received,  however,  replies  from  the  following  states 
and  territories : 

Alabama,  1;  Arkansas,  1;  Colorado,  1;  Connecticut, 
3 ;  Delaware,  1 ;  Florida,  1 ;  Georgia,  1 ;  Illinois,  3 ; 
Indiana,  2;  Iowa,  1;  Kentucky,  2;  Louisiana,  1; 
Maine,  1 ;  Massachusetts,  1 ;  Michigan,  2 ;  Missouri, 
3;  Montana,  1;  Nebraska,  1;  New  Hampshire,  1; 
New  Jersey,  1 ;  New  Mexico,  4 ;  New  York,  6 ;  North 
Dakota,  2;  Pennsylvania,  2;  South  Carolina,  2; 
Tennessee,  3;  Texas,  1;  Virginia,  1;  Washington, 
2;  West  Virginia,  1;  Wisconsin,  1;  Wyoming,  1. 
Thirty-one  states  and  one  territory;  fifty-five  re- 
plies. 
These  replies  are  not  numerous,  but,  inasmuch  as  the  cir- 
culars sent  out  did  not  average  more  than  seven  to  any  one 
state,  our  inquiries  produced  results  in  about  sixty-six  per- 
cent, of  the  states  to  which  they  were  sent  and  elicited  an- 
swers from  about  sixteen  per  cent,  of  those  to  whom  they 
were  sent.    This  is  a  larger  percentage  than  perhaps  could 
have  been  expected.     Few  lawyers  thus  addressed  could 
be  expected  to  entrust  criticism  to  those  with  whom  they  had 
no  personal  acquaintance.    It  is,  however,  a  noteworthy  fact 
that  almost  all  the  replies  which  we  received  came  from  law- 
yers in  active  practice  and  a  goodly  proportion  from  among 
those  whom  we  were  led  to  regard  as  the  leaders  of  the  bar 
in  their  respective  communities.    Many  of  our  correspond- 
ents are  of  national  reputation  and  all  of  them  are  to  be 
regarded  as  representing  the  conservative  element  of  the 
profession.    Their  judgments  bear  the  mark  of  careful  and 
conservative  statement  and  not  one  of  them  seems  to  be  the 
expression  of  a  radical,  or  even  of  an  aggressive,  spirit  of 
reform. 

In  view  of  the  character  of  the  replies  which  we  received, 
it  is  most  instructive  to  note  that,  out  of  55  replies,  32,  or 
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considerably  more  than  half,  indicate  positive  dissatisfaction 
among  the  members  of  the  bar  with  the  administration  of 
justice  in  their  respective  localities.  These  are  divided  as 
follows : 

Alabama,  Connecticut,  Delaware,  Georgia,  Illinois,  Indi- 
ana, Kentucky,  Michigan,  Missouri,  Montana,  Ne- 
braska, New  Jersey,  New  Mexico,  New  York,  North 
Dakota,  Pennsylvania,  South  Carolina,  Tennessee, 
Virginia  and  Washington.  Nineteen  states  and 
one  territory  out  of  the  31  states  and  1  territory 
from  which  we  received  replies. 

The  satisfaction  of  the  bar  with  the  general  administra- 
tion of  the  law  was,  on  the  other  hand,  expressly  asserted 
in  communications  from  Arkansas,  Connecticut  (opinion  di- 
vided), Florida,  Georgia  (opinion  divided),  Maine,  Michi- 
gan (in  one  communication ;  another  was  emphatically  to  the 
contrary),  New  Hampshire,  New  York  (in  which  the  senti- 
ment is  stated  to  be  divided), in  South  Carolina  (opinion  di- 
vided), and  West  Virginia,  and  with  the  trial  courts  in  Wash- 
ington. The  encomiums  of  our  Arkansas  correspondent 
upon  the  law  of  his  state  seem  worthy  of  exact  quotation. 
He  says :  **  We  have  a  practice  remarkably  free  from  tech- 
nicalities and  one  which  seeks  only  the  justice  of  the  case, 
and  our  system  of  jurisprudence  is  reasonably  just  and  pro- 
gressive.''  So,  too,  in  New  Hampshire,  it  was  stated  that 
the  *' system  is  convenient,  simple  and  effectual.  *' 

The  opinions  were  so  emphatic  in  so  many  instances,  that 
there  is  general  dissatisfaction  with  the  way  in  which  the 
courts  actually  administer  the  law  and  it  seems  so  apparent 
that,  in  an  age  of  economic  improvement  in  mechanical  and 
industrial  machinery,  the  procedure  of  the  courts  is  in  many 
instances  an  economic  absurdity  as  compared  with  what 
might  be,  that  the  suggestion  of  a  Missouri  correspondent 
for  a  Lauyyers^  Congress  to  consider  reforms  in  the  adminis- 
tration of  law  seems  pertinent  and  forcible.  It  is  assuredly 
not  merely  speed  that  is  wanted,  but  (as  one  correspondent 
from  Nebraska  strikingly  expresses  it),  lawyers  should  ap- 
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predate  that  clients  will  patronize  courts  when  they  do  jt^- 
tice;  he  suggests  greater  opportunity  for  a  preparation  of 
the  facts  and  the  substantive  law  instead  of  making  a  science 
of  procedure,  as  at  present;  he  says  that  present  procedure 
has  dethroned  respect  for  the  courts.    A  Tennessee  corre- 
spondent suggets  the  amendment  of  procedure  to  avoid  de- 
lays, to  diminish  continuances  and  to  administer  justice  with- 
out haste  and  without  delay.   A  Pennsylvania  correspondent 
suggests  a  reform  through  the  relaxation  of  technical  rules 
of  evidence,  the  adoption  of  a  principle  that  no  cause  shall 
fail  through  mere  technicalities^  that  there  shall  be  no  re- 
versal except  for  substantial  error;  and  that  justice,  surer, 
swifter  and  cheaper,  shall  be  the  aim  of  our  judicial  system. 
An  Iowa  correspondent  suggests  that  public  opinion  should 
emphasize  a  speedy  and  effective  law  enforcement  and  then 
a  way  would  soon  be  found  to  accomplish  it.    An  Illinois 
correspondent  attributed  much  of  the  dissatisfaction  to  the 
absence  of  ethical  standards  at  the  bar,  and  the  substitution 
of  the  individual  conscience.   Many  suggestions  for  a  reform 
of  administration  came  from  New  York,  such  as  a  differen- 
tiation of  the  work  of  the  courts  (as  is  done  already  in  New 
York  County)  by  the  institution  of  negligence  calendars, 
commercial  calendars  and  other  calendars,  presided  over  by 
different  judges;  a  corrected  procedure,  having  adequate 
machinery  for  reaching  results  at  the  earliest  practicable 
moment,  the  abolition  of  unnecessary  technicalities  and  re- 
finements, the  total  abolition  of  legislative  interference  with 
procedure  and  the  entire  separation  of  the  judicial  from  the 
legislative  power,  with  the  absolute  power  in  the  judiciary  to 
regulate  procedure.    A  Nebraska  correspondent  said  that  at 
the  recent  annual  meeting  of  the  State  Bar  Association  every 
committee  report  and  every  address  but  one  expressed  dis- 
satisfaction with  the  present  administration  of  the  law.  In 
Indiana  the  suggestion  is  made  that  the  courts  should  pay 
more  attention  to  the  rights  of  litigants  (as  though  the 
courts  existed  for  anything  else!),  and  our  correspondent 
pointed  to,  for  practical  illustration,  a  client  who  was  finan- 
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cially  ruined  by  his  successful  efforts  to  secure  the  rights 
which  were  finally  awarded  to  him.  From  Louisiana  came 
the  suggestion  that  the  hope  of  the  courts  lies  in  the  elevation 
of  the  standards  of  admission  to  the  bar  to  cover  education 
and  character. 

Before  touching  upon  the  shortcomings  of  the  judiciary 
itself,  as  set  forth  in  our  correspondence,  we  will  indicate 
two  other  elements  in  the  present  administration  of  the  law 
which  are  suggested  as  causes  for  dissatisfaction,  but  for 
which  the  judiciary  is  hardly  responsible,  though  it  might 
do  much  to  mitigate  their  evils.  These  are  the  evils  of  pro- 
cedure and  the  incapacity  of  members  of  the  bar. 

The  shortcomings  of  the  system  as  causing  the  dissatisfac- 
tion of  the  bar  were  attributed  either  wholly  or  in  part  to 
the  procedure  in  Connecticut,  Delaware,  Illinois,  Kentucky, 
Missouri,  New  Mexico,  New  York  and  Wisconsin.  Of  this 
procedure  it  was  said  by  a  Connecticut  correspondent  that 
it  is  beginning  to  be  complicated  under  the  code,  and  he  sug- 
gested that  it  would  be  well  to  destroy  the  code  and  begin 
again.  He  added  that  close  adherence  to  the  forms  of  plead- 
ing is  to  be  deplored.  Of  Delaware  it  was  said  in  substance 
that  not  one  of  the  reforms  elsewhere  since  the  Hilary  Rules 
of  1843  in  England,  or  indeed  those  rules  themselves,  have 
been  adopted,  that  the  court  is  powerless  to  permit  amend- 
ments, that  its  pleading  and  practice  is  most  inadequate  and 
that  the  law  permits  and  requires  a  non-suit  on  technicali- 
ties. On  the  other  hand,  and  in  curious  contrast,  it  was  said 
of  Arkansas  that  while  its  system  of  jurisprudence  merits 
the  encomiums  which  we  have  already  cited,  the  very  lax 
rules  respecting  admission  to  the  bar  and  the  simplicity  of 
the  practice  had  permitted  the  admission  of  many  unworthy 
members  and  that  the  bar  had  degenerated  on  account  of  the 
freedom  of  practice,  while  in  Iowa  it  was  said  that  the  easy 
civil  procedure  makes  slovenly  lawyers. 

From  our  correspondents  the  faulty  and  unsatisfactory 
administration  of  the  criminal  law  was  the  subject  of  special 
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remark  in  Kentucky  and  Texas,  and  in  Pennsylvania  it  was 
said  the  criminal  law  is  too  uncertain. 

The  jury  system  received  a  considerable  share  of  condemn- 
ation. A  very  prominent  Louisiana  lawyer  earnestly  urged 
the  abolition  of  trial  by  jury,  except  in  criminal  cases,  stat- 
ing that  after  a  long  life  of  active  practice,  he  could  only 
characterize  it  as  a  delusion,  a  snare  and  a  fraud,  and  that 
he  was  satisfied  that  it  results  in  a  miscarriage  of  justice  in 
ninety-nine  per  cent,  of  the  cases  in  which  it  is  used.  Ad- 
verse comments  on  it  were  also  made  by  writers  in  North 
Dakota,  Connecticut,  Kentucky,  Pennsylvania,  Nebraska  and 
New  York.  In  New  York  emphasis  was  laid  on  the  lack  of 
proper  accommodations  for  juries,  on  the  inexcusable  waste 
of  jurymen  ^s  time,  and  the  universal  disinclination  to  jury 
duty,  resulting  in  a  jury  service  of  less  than  average  ability 
and  intelligence.  In  Kentucky  the  practice  of  juries  in  crim- 
inal cases  was  conderoned,  and  attention  was  called  to  the 
immunity  ordinarily  meted  out  to  election  officers,  gamblers 
and  murderers.  In  Texas  it  was  said  that  the  criminal  law 
is  lax  and  punishment  rare.  In  Nebraska  it  was  said  that 
the  jurors  are  too  often  iatellectually  incompetent  and  that 
the  ambulance  chasers  only  are  satisfied.  In  North  Dakota 
it  was  said  that  the  jurors  are  too  often  ignorant  of  the  Eng- 
lish language  to  understand  the  proceedings.  From  Pennsyl- 
vania it  was  said  that  the  jury  system  is  out  of  place  and  no 
unanimous  verdicts  should  be  required.  From  North  Dakota 
came  the  suggestion  for  a  bench  of  three  judges  to  determine 
facts  and  law  in  all  civil  actions,  and  from  Connecticut  a 
recommendation  of  the  election  of  jurors,  with  a  salary,  to 
sit  with  the  judge,  in  minor  cases  two,  in  major  cases  four, 
with  a  larger  jury  still  in  criminal  cases  involving  the  pos- 
sibility of  heavy  penalties,  but  without  the  requirement  of  a 
unanimous. verdict  in  such  cases;  all  of  such  jurors  to  be 
intelligent  and  unprejudiced. 

Delay  in  the  courts  invited  frequent  adverse  criticism.  In 
some  instances  this  was  attributed  to  the  lawyers,  notably  in 
Indiana,    Connecticut,   New   Mexico,   Wyoming  and  New 
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Hampshire  (the  latter  in  one  county  only).  In  Connecticut 
one  of  our  correspondents,  in  order  to  show  that  delay  was 
not  the  fault  of  the  courts,  pointed  to  the  fact  that  he  had  re- 
cently had  two  trials  of  one  case,  and  two  appeals  to  the 
highest  court  of  the  state,  one  ordering  a  new  trial,  and  an- 
other finally  disposing  of  the  cause,  all  between  October  and 
May.  But  delay  in  the  courts  was  assigned  as  a  cause  of  dis- 
satisfaction in  Indiana,  Kentucky,  Massachusetts,  Missouri, 
Nebraska,  New  Mexico,  New  York,  Pennsylvania  and  South 
Carolina.  In  Indiana  the  delay  on  appeal  was  particularly 
mentioned,  and  attributed  to  inadequate  machinery;  while  in 
Kentucky  the  court  of  appeals  was  commended  for  its  zeal- 
ous activity.  In  Michigan  the  delay  in  the  United  States 
Court  was  emphasized.  Our  correspondents  commented 
generally  on  faults  of  the  system  not  attributable  to  the 
judiciary,  though,  perhaps,  the  judiciary  might  by  taking 
thought  minimize  some  of  these  faults. 

The  incapacity  of  the  bar,  not  of  course  the  whole  bar, 
but  of  a  sufficient  part  of  it  to  cause  comment,  was  mentioned 
by  correspondents  in  Arkansas,  Illinois,  Louisiana,  Michigan, 
Missouri,  Montana  and  New  York.  On  the  other  hand,  a 
Massachusetts  correspondent  emphatically  refers  to  the  bar 
of  his  state  as  a  body  of  high  integrity  and  ability,  though 
even  he  admitted  a  few  tricky  members,  and  an  occasional 
dishonorable  one.  In  Arkansas,  as  already  stated,  our  corre- 
spondent specifically  refers  to  the  simple  practice  which  he 
praises,  as  responsible  nevertheless  for  a  marked  degenera- 
tion in  the  capacity  of  the  bar; and  our  Iowa  correspondent 
remarked  that  the  civil  procedure  was  so  easy  that  it  makes 
slovenly  lawyers.  In  Maine  it  was  said  that  the  bar  might 
at  least  maintain  the  morale  of  the  profession  if  it  did  not 
remedy  the  procedure.  A  Michigan  correspondent  expressed 
the  view  that  half  of  the  bar  of  that  state  is  not  reasonably 
-  qualified,  and  he  contrasted  it  unfavorably  with  the  quali- 
fications exacted  from  and  possessed  by  the  medical  profes- 
sion, emphasizing  what  he  deemed  a  technical  and  antiquated 
procedure,  which  perhaps  the  bar  could  change  if  it  would. 
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In  New  Jersey,  although  there  was  no  reflection  on  the  bar, 
the  statement  was  made  that  the  recent  proposed  amend- 
ments to  the  New  Jersey  constitution  which  would  have 
changed  the  antiquated  system  of  courts  into  a  system  far 
in  advance  of  any  existing  so  far  as  we  know  in  any  Ameri- 
can state,  were  rejected  chiefly  oli  account  of  the  popular 
distrust  of  anything  proposed  by  lawyers.  In  Wyoming  it 
was  said  that  the  bar  as  well  as  the  bench  fails  to  appreciate 
that  the  object  of  cod6s  and  procedure  is  the  prompt,  certain 
and  systematic  disposition  on  the  merits  of  controversies 
brought  before  the  courts.  In  New  Mexico  the  bar  was  crit- 
icized for  the  useless  examination  of  witnesses,  for  prolong- 
ing arguments  on  immaterial  points  of  law,  its  bad  pleading 
and  unnecessary  or  technically  improper  motions.  In  Illi- 
nois it  was  said  that  in  criminal  trials  the  lawyers  exercised 
too  great  freedom ;  that  the  difficulty  is  largely  with  the  law- 
yers and  that  a  better  class  of  lawyers  is  imperative.  In 
Pennsylvania  the  bar  associations  were  criticized  for  their 
supineness  in  permitting  political  parties  to  make  unfit  nom- 
inations for  judicial  position  without  criticism  or  remon- 
strance, and  for  their  inactivity  against  unfit  attorneys.  In 
New  Hampshire  attorneys  were  criticized  for  such  delay  as 
there  is,  and  our  correspondent  remarked  that  he  knew  no 
remedy  against  clients  for  overloading  the  best  lawyers  with 
work.  One  of  our  New  York  correspondents  suggested  that 
some  rule  or  practice  should  be  adopted  to  avoid  waste  in- 
cident to  inexperienced  advocates,  so  as  to  require  some  cer- 
tificate of  fitness  before  their  admission  to  conduct  a  trial  or 
argument.  Another  suggested  that  the  County  of  New  York 
in  particular  is  suffering  from  incompetent  advocates,  due 
to  the  joining  in  one  man  of  two  separate  powers,  attorney 
and  counsel^  and  that  there  will  never  be  a  competent  body 
of  advocates  until  a  system  is  devised  which  shall,  however, 
be  American  and  not  English,  because  a  class  distinction 
will  not  do  in  this  country.  He  did  not  suggest  the  outlines 
of  such  a  system. 
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Leaving  our  system  of  jurisprudence  with  its  inherent  de- 
fects, its  antiquated  and  inefficient  procedure,  its  uneducated 
or  slovenly  or  unethical  bar,  its  unintelligent  and  incompe- 
tent jury,  its  inexcusable  delays,  and  coming  to  a  consider- 
ation of  the  judiciary  as  our  correspondents  see  it,  it  is  to 
be  noted  that  we  chose  no  malcontents,  or  rabid  reformers 
or  fanatics  or  recognized  agitators,  but  confined  ourselves  to 
prominent  and  leading  lawyers,  to  their  supposedly  intelli- 
gent and  hard  working  juniors,  to  studious  political  scien- 
tists, and  to  commissioners  on  uniform  state  laws,  and  this 
is  what  we  find  by  them  charged  against  present  members 
of  the  judiciary: 

Intellectual  and  other  incapacity;  bad  personal  habits; 
improper  political  activity;  proneness  to  play  politics;  ab- 
sence of  a  sense  of  obligation  to  their  office,  to  the  legal  pro- 
fession, to  the  public;  that  the  judges  confine  themselves  too 
closely  by  legal  technicalities;  that  they  hold  cases  too  long; 
that  they  are  lazy;  that  they  are  dominated  by  local  influ- 
ence; that  they  are  lacking  in  legal  ability,  or  are  of  less 
than  average  ability;  that  they  are  unduly  active  for  re- 
election; that  they  permit  delay;  that  they  are  temperamen- 
tally unfit ;  that  they  are  influenced  by  the  judges  in  review 
of  whose  decisions  they  sit ;  that  they  misuse  their  patron- 
age; that  they  are  of  mediocre  or  inferior  quality;  that  they 
are  guilty  of  conduct  worthy  of  criticism;  that  they  are 
grossly  unfit  (one  complaint  of  unfitness  because  of  habitual 
drunkenness  was  made) ;  that  their  individual  judicial  con- 
duct has  been  the  subject  of  scandal;  that  they  are  subject 
to  corrupt  influence ;  that  they  wilfully  disregard  the  rights 
of  individuals;  that  they  are  guilty  of  excessive  zeal;  that 
they  are  of  undue  temper;  that  they  have  too  great  regard 
for  their  personal  friends ;  that  they  are  susceptible  to  out- 
side influences;  that  they  misconceive  their  function;  that 
they  are  partial  to  certain  classes  of  litigants,  notably  large 
corporate  and  financial  interests;  that  they  are  under  the 
control  of  le.c:islators  or  politicians,  or  are  influenced  by  po- 
litical considerations;  that  they  do  not  command  respect  or 
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confidence ;  that  they  are  inferior  or  second-rate  men^  or  of 
a  low  order  of  ability;  that  they  are  not  the  best  lawyers,  nor 
lawyers  of  the  highest  standing;  that  the  best  members  of 
the  profession  will  not  take  judicial  position ;  that  they  are 
physically  feeble;  that  they  are  intellectually  weak;  that 
they  are  ignorant  of  the  procedure  of  their  courts ;  that  they 
depart  from  it;  that  they  decide  individual  cases  and  not 
the  law ;  that  they  are  not  well  seasoned ;  that  they  have  not 
the  judicial  temperament ;  that  they  lack  robust  courage  and 
independence;  that  the  elective  judiciary  is  not  satisfactory; 
that  they  abuse  the  poor;  that  they  pay  too  great  heed  to 
the  technicalities  of  procedure;  that  they  are  weak  in  grasp- 
ing and  holding  to  legal  principle  and  for  that  reason  their 
decisions  are  often  conflicting  with  each  other  and  most  un- 
satisfactory in  that  they  give  poor  reasons  for  a  correct  de- 
cision ;  that  it  is  a  common  remark  that  you  cannot  tell  what 
the  next  decision  of  the  court  on  the  same  point  is  going 
to  be,  and  the  case  law  is  in  a  chaotic  state ;  that  they  decide 
cases  justly  enough,  but  their  opinions  are  written  with  such 
a  feeble  grasp  of  legal  principle  that  one  cannot  extract  any 
rule  of  law  from  them  (and  this  of  a  supreme  court) ;  that 
the  opinions  show  a  lamentable  feebleness  both  in  English 
style  and  in  logical  and  lawyer-like  reason;  that  local  and 
minor  judges  are  subject  to  insidious  political  influences; 
that  the  character  and  calibre  of  minor  judges  is  deplorable, 
and  that  the  minor  justices  are  unfit. 

Now  it  must  not  be  understood  that  these  complaints  all 
come  from  one  locality,  or  that  many  of  them  were  made 
of  the  judiciary  of  any  one  state,  or  that  in  general  they  were 
considered  to  apply  to  all  of  the  judiciary  of  a  locality,  or 
that  all  of  them  are  of  equal  weight  and  importance,  but  the 
sifting  and  collection  of  all  the  specific  complaints  resulted 
in  this  rather  horrible  display  of  shortcomings  among  mem- 
bers of  the  judiciary.  Generally  speaking  the  judiciary  is 
elective,  and  these  are  the  kind  of  men  whom,  it  seems,  the 
people  have  elected  as  judges.  It  cannot  be  said  that  these 
faults  characterize  the  entire  judicial  system  of  any  single 
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commonwealth,  they  merely  exist  within  it,  and  are  a  part  of 
the  machinery  of  justice  with  which  is  lodged  the  power  to 
punish  for  contempt  and  to  which  is  due  the  traditional  re- 
spect for  the  ministers  of  the  law,  which  we  give  to  or  with- 
hold as  we  please  from  the  executive  or  legislators,  but  must 
perforce  yield  to  the  judiciary  and  their  decrees. 

It  lightens  the  darkness  of  this  dismal  picture  to  know 
that  from  Massachusetts  comes  the  assurance  that  the  judi- 
ciary are  of  absolute  and  imquestioned  integrity,  and  of  the 
highest  intelligence  and  judicial  ability;  that  from  Indiana, 
though  every  voter,  however  ignorant,  has  the  constitutional 
right  to  practice  law,  comes  the  statement  that  no  canons  of 
judicial  ethics  are  necessary^  and  that  Indiana  has  no  better 
citizens  than  her  judges — that  they  are  honorable  and  in- 
telligent and  have  the  confidence  of  the  bar;  that  in  New 
Hampshire  there  is  no  criticism  of  the  bench;  that  in  Con- 
necticut the  judiciary  has  the  confidence  of  the  bar;  that  in 
Texas,  while  there  is  no  Mansfield  or  Marshall,  there  are  no 
inferior  judges,  that  their  character  is  never  impugned, 
that  they  are  honest  and  upright ;  that  in  Pennsylvania,  ex- 
cept the  minor  judges,  they  are  generally  upright  and  hon- 
orable ;  that  in  Kentucky,  as  a  rule,  their  judges  are  consid- 
ered honest ;  from  Iowa,  that  they  are  for  the  most  part  hon- 
est; from  Missouri  that  it  is  the  system  rather  than  the  judi- 
ciary which  is  at  fault,  and  that  the  criticism  of  the  judiciary 
is  frequently  unfair;  and  from  Tennessee  that  the  judiciary 
are  not  incapable. 

In  several  of  the  states  where  the  judiciary  has  been  so 
criticized,  it  is  attributed  to  the  method  of  nomination  and 
election  for  political  or  partisan  reasons,  in  others  to  the 
meagre  salaries  of  the  judiciary. 

It  now  remains  to  set  forth  the  attitude  of  the  lay  public 
as  reflected  in  our  correspondence.  Of  this  it  was  quite  gen- 
erally said  that  the  public  was  not  sufficiently  advised  to 
give  intelligent  criticism,  and  an  Iowa  correspondent  sug- 
gested that  if  the  public  would  emphasize  speedy  and  ef- 
fective law  enforcement,  the  judges  would  soon  find  a  way 
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to  accomplish  it.  In  Delaware,  Indiana,  New  Mexico  and 
Virginia,  it  was  said  that  the  public  is  satisfied;  in  Georgia, 
Illinois,  Kentucky,  Maine,  Massachusetts,  Michigan,  Mis- 
souri, Montana  and  Pennsylvania,  that  it  is  dissatisfied ;  in 
Colorado,  that  it  generally  finds  fault,  but  owing  to  ignorance 
of  the  advantages  and  necessity  of  rules  of  procedure  and 
the  delay  incident  to  their  execution,  this  is  not  entitled 
to  weighty  consideration*  This  dissatisfaction  manifests 
itself,  it  is  said  in  Colorado,  in  criticism  of  delay;  in  Ken- 
tucky, in  lack  of  confidence ;  in  Montana,  in  criticism  of  the 
politics  of  the  bench;  in  Maine  and  New  Jersey,  in  criticism 
of  the  delay;  in  Maine,  also,  of  confusion  in  the  statutes;  in 
Missouri,  that  it  is  not  confined  to  a  criticism  of  procedure, 
but  extends  to  criticism,  frequently  unfair,  of  the  character 
of  the  individuals  composing  the  judiciary;  in  New  York 
various  answers  considered  the  public  as  indifferent  or  as 
generally  having  confidence,  while  others  considered  it  as 
dissatisfied  with  the  law  and  its  administration  as  annoying, 
as  too  complicated,  as  incomprehensible  and  too  technical,  as 
bewildering,  as  uncertain,  as  a  mystery,  and  as  too  expen- 
sive, while  others  condemn  especially  the  administration  of 
the  law  of  negligence,  and  the  delay  and  waste  of  time  inci- 
dent to  frequent  attendance  in  court  without  being  reached. 
In  Virginia  it  was  said  that  the  public  criticizes  the  method 
of  using  the  patronage  in  the  United  Statels  courts  which 
might  be  mitigated,  it  was  suggested,  by  some  consultation 
with  attorneys  of  the  bar  of  the  court.  In  Wyoming  the  dis- 
satisfaction is  said  to  be  due  to  delay  resulting  in  the  mis- 
carriage of  justice;  in  Texas  to  the  ** damage  suit  industry,^' 
and  the  fixing  of  liability  on  corporations  by  juries  regard- 
less of  their  negligence,  an  evil  which  might  be  remedied, 
it  was  suggested,  by  statutory  compensation  for  uninten- 
tional personal  injuries  and  by  changing  the  character  of 
the  judge's  charge  to  the  jury  so  as  to  permit  him  to  indi- 
cate his  opinion  of  the  evidence.  In  South  Carolina,  it  was 
said  that  the  layman  criticizes  the  lawyer  and  that  profes- 
sional ethics  are  abused ;  in  Blinois  that  the  people  usually 
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take  a  purely  selfish  view;  in  Kentucky  that  they  regard  the 
criminal  law  as  hopelessly  inadequate;  in  Indiana  that  they 
criticize  the  delay,  and  that  they  express  an  unintelligent 
dissatisfaction;  that  they  fail  to  understand  professional 
ethics,  and  too  often  identify  the  lawyer  with  the  client ;  in 
Alabama  that  only  a  small  proportion  know  of  the  operation 
of  the  courts;  in  Pennsylvania  that  the  popular  dissatisfac- 
tion is  increasing  and  is  suspicious  of  the  protection  of  spe- 
cial interests ;  in  Illinois  that  laymen  believe  that  the  courts 
protect  the  law-breakers ;  in  North  Dakota  that  laymen  com- 
plain chiefly  of  the  delay  in  the  supreme  court;  in  New 
Hampshire  that  they  imintelligently  scoff  at  the  delay  and 
expense  of  litigation ;  in  Tennessee  that  they  lament  the  pol- 
itics in  the  courts ;  in  Nebraska  that  they  regard  the  points 
made  by  lawyers  as  absurd  and  as  resulting  in  the  technical 
deprivation  of  rights,  and  that  they  deplore  the  frequent 
release  of  criminals  on  technicalities ;  in  Missouri  that  they 
feel  a  greater  dissatisfaction  than  the  lawyers;  and  in 
Washington  that  the  lay  public,  taking  them  as  a  mass,  are 
not  suflficiently  instructed  to  appreciate  the  defects  which 
the  lawyers  find,  but  that  sufficient  criticism  has  filtered 
down  from  the  bar  among  the  public  to  induce  a  feeling  of 
lack  of  respect  rather  than  of  anything  stronger  for  the 
supreme  court.  In  Wisconsin  it  is  said  that  the  lay  public 
is  more  dissatisfied  than  lawyers  with  the  results  and 
methods  of  judicial  procedure. 

It  is  to  be  borne  in  mind  that  these  reports  are  merely  the 
interpretation  of  lay  sentiment  by  legal  practitioners.  But 
one  surprise  lurks  in  all  this  comment,  and  that  is  that  no 
one  of  the  critics  so  much  as  mentions  any  complaint  of  the 
abuse  of  the  power  of  injunction.  Apart  from  this,  however, 
it  is  to  be  noted  that  the  popular  criticism,  however  unin- 
telligent or  ill-advised  it  may  seem  to  be,  sees  nothing  to 
condemn  which  the  lawyers  themselves  in  their  respective 
communities  have  not  in  the  main  already  discerned. 

There  are  many  suggestions  among  our  letters  for  meth- 
ods of  improvement. 
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From  Colorado  come  suggestions  for  the  removal  of  the  ju- 
diciary from  politics;  the  increaseof  judicial  salaries  to  war- 
rant acceptance  of  the  olBce  by  the  more  competent  and  abler 
members  of  the  bar,  longer  terms  of  office  to  remove  judges 
from  the  influence  of  the  rabble,  but  that  no  radical  or  revo- 
lutionary methods  should  obtain;  from  Indiana,  that  the 
judges  should  be  required  by  law  to  clean  their  dockets  and 
make  a  periodical  report  of  their  condition  to  the  governor; 
from  Louisiana,  that  the  salary  and  length  of  term  should 
be  increased,  and  that  there  should  be  a  thorough  reform  7>f 
legal  procedure,  including  the  abolition  of  trial  by  jury  ex- 
cept in  criminal  cases;  from  Missouri,  that  unless  lawyers 
seriously  and  promptly  undertake  the  reform  of  legal  pro- 
cedure, the  lay  public  will  do  it;  from  Montana,  that  steps 
having  been  taken  to  secure  better  qualifications  on  the  part 
of  the  bar,  there  should  then  be  secured  to  judges  a  life 
tenure  of  office  and  a  high  salary;  from  New  York,  with 
practical  unanimity,  that  there  should  be  a  radical  change  of 
procedure  in  the  direction  of  simplicity  and  the  abolition  of 
technicalities,  the  English  procedure  being  referred  to  as 
furnishing  an  admirable  and  ready-made  model  for  improve- 
ment ;  one  correspondent  hopelessly  expresses  the  view  that 
because  of  the  elective  system  the  mediocrity  of  the  bench 
is  permanent;  from  South  Carolina,  that  there  should  be  a 
thorough  change  of  procedure  to  reduce  technicalities  and 
effect  simplification  and  despatch;  from  New  Mexico,  that 
a  radical  change  in  the  constitution  and  appointment  of  its 
judiciary  is  absolutely  essential;  from  Illinois  that  there 
should  be  a  careful  study  of  British  methods  of  procedure 
and  that  there  is  an  imperative  need  of  a  better  class  of 
lawyers;  from  Connecticut  that  every  law-suit  should  be 
made  a  complete  settlement  of  all  dispute  between  the  liti- 
jorants,  so  that  a  judgment  should  be  an  effectual  general  re- 
lease in  respect  thereto,  except  of  the  rights  expressly  es- 
tablished by  the  judgment ;  from  Missouri  that  there  should 
be  a  lawyers'  congress  to  consider  reforms  in  the  adminis- 
tration of  the  law;  from  Alabama,  that  judges  should  be 
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elected  by  members  of  the  bar;  from  Pemisylvania,  that  the 
bar  associations  should  actively  interfere  to  compel  the 
political  parties  to  make  good  nominations ;  from  Tennessee, 
that  the  salaries  should  be  increased,  that  the  judiciary 
should  be  appointive  for  longer  terms  and  with  eligibility 
for  re-election,  though  another  correspondent  from  Tennes- 
see recommended  ineligibility  for  re-election;  from  New 
York  that  the  judges  should  be  appointed  by  the  governor 
to  a  life  tenn  and  that  the  judges  should  be  selected  from 
the  active  bar;  from  Washington  that  the  judicial  elections 
should  be  separated  from  the  political  elections ;  that  the 
terms  should  be  extended,  and  the  salaries  increased,  particu. 
larly  in  the  cities  where  expenses  are  greater,  but  rural  jeal- 
ousy is  recognized  as  a  bar  to  this  discrimination;  from 
Wisconsin  that  the  decision  of  a  jury  should  not  be  required 
to  be  unanimous,  that  the  time  for  the  determination  of 
cases  should  be  shortened,  and  the  right  of  appeal  curtailed. 
Such,  in  brief,  are  the  suggestions  for  reform  which  eman- 
ate from  our  brothers  in  the  profession.  Before  deducing 
our  own  conclusions,  however,  it  is  appropriate  to  advert  to 
a  discussion  by  Simon  Fleischmann,  Esq.,  of  the  Buffalo 
bar,  in  a  paper  read  by  him  at  the  annual  meeting  of  the 
New  York  State  Bar  Association  in  1905.  He  adopted  a 
method  similar  to  that  selected  by  us  for  ascertaining  the 
sentiment  of  the  bar  in  other  communities,  and  it  developed 
an  overwhelming  disapproval  of  the  present  method  of  elect- 
ing judges.  He  stated  that  the  answers  which  he  received 
showed  great  unanimity  of  opinion  and  that  the  conclusions 
were  that  political  activity  and  influence  rather  than  legal 
ability  determined  the  selection  of  judges  in  nearly  all  of 
the  states  and  territories ;  that  as  a  rule  they  are  impartial, 
but  only  fairly  competent ;  that  they  have  not  a  full  measure 
of  the  confidence  of  the  bar  and  public;  that  the  men  best 
fitted  to  be  judges  are  not  usually  upon  the  bench;  that  the 
most  favorable  reports  as  to  character,  ability  and  freedom 
from  political  considerations  in  their  selection  come  from 
appointive  states,  which  are  also  the  eastern  and  older  com- 
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mnnities.  It  was  also  generally  reported  to  him  that  mem- 
bers of  the  bar,  whether  collectively  or  through  bar  associa- 
tions, exerted  little  influence  in  the  selection  of  the  judges, 
though  lawyers  individually  and  as  active  politicians  had 
in  some  localities  much  influence.  Mr.  Fleischmann's  final 
conclusion  was  that  the  character  and  ability  of  the  bench 
are  governed  practically  by  the  tone  and  demands  of  the 
average  public  sentiment  in  a  given  locality,  rather  than  by 
the  particular  system  through  which  the  sentiment  assert^ 
itself. 

We  have  briefly  summarized  the  general  results  of  the 
present  system  of  administering  the  law  as  seen  by  our  cor- 
respondents. Their  letters  point  to  a  dangerous  unrest  and 
distrust  pervading  the  country,  which  should  be  allayed 
if  we  are  to  make  a  substantial  advance  in  the  line  of  prog- 
ress, or,  perhaps,  even  avoid  a  serious  unheaval  in  the  body 
politic.  They  indicate,  therefore,  a  problem  of  the  gravest 
character,  the  solution  of  which  is  of  the  highest  import  to 
every  citizen.  In  spite,  however,  of  the  gravity  of  the 
problem,  these  letters  exhibit  a  curious  helplessness  on  the 
part  of  the  legal  profession  in  meeting  it.  In  the  first  place, 
while  there  is  expressed  a  very  considerable  degree  of  dis- 
satisfaction with  the  administration  of  the  law,  the  com- 
plaints partake  more  of  the  nature  of  grumbling  than  of 
a  conscious  and  earnest  protest  against  conditions  which  are 
fraught  with  serious  perils.  They  indicate  little,  if  any,  ef- 
fort to  achieve  better  things.  In  the  second  place,  they 
indicate  a  weakness  of  which  the  bar  must  take  full  account 
in  its  efforts  at  reform,  and  that  is  the  singular  lack  of  in- 
fluence which  it  exercises  in  the  community  at  large.  Thus  a 
valuable  series  of  reforms  in  New  Jersey  was  defeated,  ac- 
cording to  one  correspondent,  largely  because  it  emanated 
from  the  bar  and  was  therefore  distrusted  by  the  people. 
So,  too,  the  failure  of  the  **  Judiciary  Nominators'*  in  the 
City  of  New  York  (who  several  years  ago  put  forth  and 
actively  supported  a  judiciary  ticket  of  remarkable  strength) 
to  secure  more  than  an  insignificant  number  of  votes  for 


Digitized  by 


Google 


506  45  AMERICAN  LAW  BEVIEW. 

their  candidates  is  of  recent  memory.  In  the  third  place, 
and  more  important  than  the  others,  is  the  indication  of  help- 
lessness afforded  by  the  suggestions  for  reforms  which 
emanate  from  our  correspondents.  With  all  due  respect, 
none  of  them  is  fundamental  or  adequate  to  meet  the  need. 
For  a  single  example  of  deficiency,  we  may  point  to  the  fact 
that  no  correspondent  suggested  a  code  of  judicial  ethics, 
and  yet  it  seems  to  be  beyond  reasonable  doubt  that  if  a 
code  is  required  for  the  bar,  whose  duties  are,  of  course,  im- 
portant, a  similar  code  is  even  more  essential  in  the  case  of 
the  judiciary,  whose  duties  to  the  community  are  still  more 
important. 

No  concern  of  man  on  earth  is  so  vital  as  the  due  adminis- 
tration of  justice.  We  of  the  legal  profession,  retained  in 
behalf  of  our  clients  to  see  that  they  receive  justice,  owe  it 
to  them  to  understand  the  gravity  of  this  need.  We  must 
see  that  the  problems  which  it  creates  are  not  to  be  treated 
lightly  or  in  the  belief  that  palliative,  temporizing,  or  super- 
ficial measures  will  suffice.  We  must  see  that  they  call  for 
revisory  and  constructive  work  of  the  highest  character,  de- 
manding the  best  that  we  have  in  us  to  give.  We  must  recog- 
nize that  it  devolves  upon  us  to  address  ourselves  without 
delay  to  the  solution  of  these  problems,  and  we  ought  to  re- 
solve to  join  hands  at  once  in  a  common  effort  to  attain  this 
common  good. 

While  the  thorough-going  and  fundamental  reforms  which 
the  present  conditions  so  insistently  demand  can  only  come 
after  conference  and  careful  discussion  and  effort,  extend- 
ing perhaps  over  years  of  time,  nevertheless  suggestions  for 
remedies,  temporary  and  otherwise,  may  be  advanced  and 
general  lines  of  progress  may  be  briefly  indicated. 

A  most  important  preliminary  step  in  the  way  of  re- 
form is  a  full  and  cogent  statement  of  the  moral  prin- 
ciples which  should  guide  the  judiciary.  It  is  curious  to 
note  that  in  all  the  complaints  which  we  received  there  was 
no  suggestion  of  any  canons  of  judicial  ethics.  In  our 
view,  however,  some  such  canons  ought  to  be  formulated 
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and  promulgated  by  the  authoritative  associations  of  the 
bar  and  that  as  speedily  as  may  be.  They  should  clearly 
and  concisely  make  it  known  that  the  judge  should  so  ad- 
minister the  law  in  the  settlement  of  controversies  as  to 
show  that  he  appreciates  his  position  as  honol*able  of  it- 
self and  honorably  to  be  maintained;  that  his  conduct 
should  uniformly  be  that  of  a  gentleman  and  an  officer  and 
for  the  good  of  the  service;  that  he  should  be  ever  con- 
scious of  his  .responsibilities,  attentive  to  his  duties,  as- 
siduous in  their  performance,  and  avoid  delay  as  far  as 
possible;  that  hef  should  be  scrupulous  to  free  Ihiniself 
from  all  improper  influences  and  from  all  appearance  of 
being  improperly  or  corruptly  influenced ;  that  he  should  be 
studiously  regardful  of  the  rights  of  litigants ;  that  he  should 
be  an  independent  and  representative  citizen,  rather  than  a 
partisan ;  that  he  should  use  the  necessary  patronage  of  his 
office  as  a  public  trust,  and  that  in  the  selection  of  referees, 
receivers,  or  other  judicial  appointees  he  should  conscien- 
tiously appoint  only  men  known  to  him  to  be  of  integrity  and 
fitness  for  the  duty  assigned ;  and  if  he  is  permitted  to  prac- 
tice at  the  bar,or  to  prosecute  private  business,he  should  not 
permit  such  matters  to  interfere  with  the  prompt  and 
proper  performance  of  his  judicial  duties. 

Our  next  step  should  be  to  inaugurate  such  reforms  in  the 
selection  of  the  judiciary  as  shall  lead  to  the  selection  of 
men  of  highest  calibre  at  the  bar.  The  judicial  office  should 
be  made  attractive  in  itself  and  attainable  only  by  those  who 
are  competent  to  fill  it.  To  this  end  the  judiciary  should 
offer  a  life  career  in  which  the  strength,  dignity  and  emolu- 
ments of  the  position  should  increase  with  the  merit  of  the 
incumbent.  It  has  even  been  suggested  that  a  hierarchy  of 
courts  might  be  established,  beginning  with  justices  of  the 
peace  and  police  magistrates  and  ending  with  the  court  of 
last  resort,  a  hierarchy  to  which  a  young  man  could  receive 
an  initial  appointment  after  a  thorough  preliminary  training 
and  after  sufficient  proof  of  character  and  ability,  and 
through  which  he  could  rise  to  the  top  through  merit  and  by 
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a  constant  exhibition  of  judicial  ability.  To  accomplish  snch 
a  reform  is  doubtless  a  task  of  great  magnitude.  In  any  jur- 
isdiction it  may  involve  the  amendment  of  a  mass  of  consti- 
tutional and  statutory  legislation  and  the  overcoming  of 
much  lay  and  professional  prejudice.  It  seems  clear,  however, 
that  by  such  a  system  we  can  be  well  assured  that  the  judi- 
cial branch  of  the  government  will  be  composed  of  men  of 
the  highest  professional  calibre.  Whatever  be  our  individual 
views  on  the  method  of  attaining  this  end,  however,  one  thing 
is  clear  beyond  peradventure :  It  is  today  a  paramount  duty 
of  the  profession  to  devote  its  best  and  keenest  intelligence 
and  its  most  strenuous  energies  to  improving  the  methods  of 
selecting  the  judiciary. 

The  next  step  is  to  improve  the  methods  of  our  judicial 
machinery.  Lawyers  spend  their  lives  in  solving  other  peo- 
ple's  practical  difficulties,  and  yet  they  admit,  in  seeming 
helplessness,  that  judicial  procedure,  which  is  only  a  means 
to  an  end^  is  allowed  to  defeat  the  very  end  whidi  it  has  been 
established  to  accomplish.  As  a  Nebraska  correspondent  re- 
marks,  **the  present  day  procedure  is  out  of  joint  with  the 
times.'*  It  is  time,  therefore,  that  the  solution  of  the  prob- 
lem should  be  essayed  in  earnest.  The  bar  should  study 
the  practical  administration  of  the  law  in  other  countries,  in- 
cluding those  in  Europe.  One  of  the  difficulties  with  which 
we  have  to  cope  at  the  present  time  is  the  reluctanc6  of  the 
courts  to  exercise  their  powers  outside  of  the  forms  which 
have  been  hallowed  by  custom,  with  the  result  that  modes 
of  possible  and  practical  relief  and  many  methods  of  deter- 
mining litigation  are  not  employed,  and  in  these  matters  the 
experience  of  other  countries  will  afford  us  valuable  suggest- 
ions. These  questions,  however,  should  be  attacked  in  a 
thorough  and  scientific  spirit,  in  which  the  fundamental  prin- 
ciples that  should  govern  the  presentation  of  a  dispute  of 
fact  and  law  should  be  ascertained  and  applied.  Whileseek- 
ing  simplicity,  however,  we  should  not  forget  the  necessity  for 
orderliness.  A  procedure  may  be  simple  because  it  lacks 
orderliness,  but  such  a  procedure  tends,  as  some  of  our  cor- 
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respondents  suggest,  to  produce  slovenly  lawyers.  The 
whole  problem  is  indeed  of  the  utmost  complexity. 

The  final  step  is  to  elevate  the  standard  of  judicial  think- 
ing. This  is  only  another  way  of  saying  that  we  must  im- 
prove the  law  itself.  It  is  a  problem  that  can  solve  itself 
only  after  the  lapse  of  time.  The  best  law  schools,  with  their 
eager  and  insistent  inquiry  into  principles  and  with  the  en- 
thusiasm for  principles  which  they  instill  into  the  students, 
are  greatly  helping;  but  even  with  their  help,  the  higher 
standards  are  slow  in  coming.  Our  profession  can,  however, 
initiate  a  great  reform  at  once;  we  can  recognize  that  our 
present  conceptions  of  the  law  and  of  legal  principles  are 
subject  to  improvement  and  that  we  are  constantly  acquiring 
a  better  understanding  of  them.  We  can  recognize  that  the 
courts  have  been  struggling  in  the  dark  quite  as  much  as  the 
bar,  indeed,  by  reason  of  an  inefficient  bar,  and  that,  being 
human,  they  too  have  often  been  in  error.  In  other  words, 
we  can  recognize  that  judicial  decisions,  even  by  courts 
of  the  last  resort,  may  be  wrong  and  ought  to  be  changed, 
not  by  statute  but  by  judicial  decision.  Subject  to  rights 
acquired  upon  the  faith  of  erroneous  decisions,  it  should 
be  regarded  by  the  profession  and  by  the  courts  themselves 
as  entirely  proper  for  an  advocate  to  point  to  judicial  error 
in  any  decision  which  may  be  cited  against  him  and  to  secure 
a  reconsideration  of  any  decision  by  submitting  a  respectful 
and  lawyer-like  argument  in  support  of  his  position. 

Indeed,  to  insist  upon  the  reconsideration  of  erroneous  de- 
cisions is  more  than  proper;  it  is  a  legal  duty  which  the  law- 
yer owes  to  his  client.  The  court  is  under  a  legal  duty  to  liti- 
gants before  it, — ^none  the  less  legal  because  the  material 
sanctions  by  which  to  enforce  it  are  so  conspicuous  by  their 
absence, — and  it  is  the  legal  duty  of  the  lawyer  to  do  his  ut- 
most to  secure  the  fulfillment  of  the  legal  duties  which  are 
owed  to  his  client.  It  is  one  of  the  legal  duties  of  the  court 
to  render  its  decisions  upon  a  sufficient  reason,  and  therefore 
it  is  one  of  the  legal  duties  of  the  lawyer  to  see  that  the  court 
has  a  sufficient  reason  for  its  decision.    Consequently,  when 
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the  court  is  of  last  resort  and  its  prior  decisions  are  erro- 
neous, it  becomes  not  only  the  right,  but  also  the  duty,  of  the 
lawyer  to  present  the  arguments  which  shall  lead  to  their 
correction,  and  thus  assist  in  the  advancement  of  the  law 
as  well  as  in  the  protection  of  the  interests  of  which  he  is 
the  guardian. 

An  illustration  of  what  might  be  accomplished  by  means 
like  these  is  afforded  by  the  case  of  Roberson  vs.  Rochester 
Folding  Box  Co.,^  in  which  the  Court  of  Appeals  by  a  bare 
majority  of  four  to  three  overruled  the  unanimous  opinion 
of  six  justices  of  the  lower  courts  (one  of  them  now  on 
its  own  bench)  and  held  that  an  injimction  should  not  is- 
sue to  restrain  the  unauthorized  publication  of  the  plaintiff's 
photograph  as  an  advertisement.  This  decision  elicited  a 
storm  of  lay  and  professional  protest.  An  editorial  in  the 
American  Law  Review  (vol.  36.-  p.  636)  declared  that  it 
''shocks  and  wounds  the  ordinary  sense  of  justice  of  man- 
kind. We  have  heard  it  alluded  to  only  in  terms  of  regret,'' 
and  the  New  Jersey  Court  of  Errors  and  Appeals  referred 
to  it  as  ''a  case  seldom  cited  but  to  be  disapproved."^  Its 
doctrine  has  been  rejected  in  Georgia,*  and  in  Kentucky,' 
and  in  New  York  its  effect  has  been  nullified  by  statute/ 
Criticism  like  this  is  good  for  a  court,  and  we  should  have 
more  of  it.  The  legislature,  however,  is  in  our  view  not 
the  true  corrective  of  such  decisions.  The  most  effective 
and  the  most  lawyer-like  method  of  meeting  the  situation 
which  they  create  is,  not  to  apply  to  the  legislature  to 
correct  the  court,  but  to  appeal  to  the  court  to  correct  it- 
self. Upon  the  very  next  occasion  in  which  the  decision  is 
involved,  the  attorney  against  whom  it  is  cited  should  ex- 
amine the  reasons  which  it  contains,  point  to  their  insuflS- 
ciency,  and  ask  the  court  to  recognize  its  error  and  amend  it. 

There  is  no  assignable  limit  to  the  influence  which  a  single 

M71  N.  Y.  538.  '^  Foster-Millburn    Co.    v.    Chinn, 

»Vanderbilt  v.  Mitchell,  72  N.  J.      120  S.  W.  Rep.,  364. 

Eq.,  910.  919.^  'Laws  of  N.  Y.,  1903,  ch.  132. 

*  Pavesich  v.  New  England  Life 

Inc.  Co.,  122  Ga.  190. 
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attorney  may  exert  by  the  courageous  assertion  of  his  pro- 
fessional prerogatives  in  this  regard.  When  one  man  has 
stepped  forward  to  do  it,  others  will  be  encouraged  to  join 
him,  and  thus  a  powerful  engine  for  the  betterment  of  the  law 
will  be  set  at  work.  The  continuous  pressure  of  competent 
professional  criticism  will  stimulate  the  courts  to  a  more 
careful  performance  of  their  functions.  There  are  occasions 
however,  when  the  single  attorney  cannot  rely  solely  upon 
his  own  efforts,  but  needs  assistance  from  his  colleagues. 
It  sometimes  happens  that  a  judicial  decision  is  not  merely 
erroneous,  but  is  also  a  manifestation  of  passion,  or  preju- 
dice, or  even,  unhappily,  of  corruption.  In  circumstances 
like  these  the  single  attorney  is  powerless,  but  the  united 
bar  can  be  an  instrument  of  great  efficiency.  Under  such 
circumstances  the  attorney  should  have  an  opportunity  to 
enlist  the  aid  of  his  fellow-members,  and  the  bar  as  a  whole 
owes  a  duty  to  the  attorney  to  assist  him.  In  order  to  meet 
this  need  and  avail  itself  of  its  great  powers,  the  bar  should 
be  organized  throughout  the  country  and  every  bar  associa- 
tion should  have  a  committee  to  which  a  lawyer  who  deems 
himself  or  his  client  to  be  aggrieved  by  improper  judicial 
action  can  submit  his  cause,  and  when  his  grievance  is  well- 
founded  receive  its  aid.  Lawyers  themselves  are  entirely 
competent  to  decide  how  such  aid  shall  be  granted,  and 
therefore  the  method  and  procedure  of  common  organization 
can  well  be  left  to  their  decision.  It  would  be  well  for  the 
bench  to  realize  that  those  who  are  competent  to  criticize 
its  decisions  are  organized  and  able  to  make  their  criticism 
effective.  Perhaps  the  most  immediate  and  perceptible  im- 
provement in  the  administration  of  the  law  can  be  attained 
by  these  means. 

In  Conclusion. 

The  natural  limits  of  our  task  have  prevented  us  from 
doing  more  than  merely  to  outline  the  problem  and  to  sug- 
gest paths  of  effort  for  improvement ;  but  we  have  signally 
failed  to  achieve  our  purpose  if  we  have  obscured  this  fun- 
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damental  fact :  When  all  analyses  are  finished  and  all  plans 
of  reform  are  completed,  we  of  the  bar  must  admit  our  own 
responsibility  for  existing  conditions.  The  bench  comes 
from  the  bar,  and  the  standards  of  the  bench  are  ultimately 
the  standards  of  the  bar.  We  must  therefore  admit  that  our 
own  standards,  both  intellectual  and  moral,  are  not  yet  the 
highest.  We  ourselves  have  not  yet  ascertained  the  funda- 
mental principles  of  the  law  and  we  are  still  searching  for 
them.  We  must  therefore  frankly  strive  to  uplift  our  own 
standards.  Reforms  at  home  and  abroad^  however,  may  be 
contemporaneous,  and  so,  while  in  the  interests  of  our  clients, 
ourselves  and  the  general  community  we  try  to  enlarge  our 
own  view,  let  us  also  ask  the  judges  to  join  with  us  in  a  fra- 
ternal and  powerful  effort  to  achieve  that  highest  interest 
of  man  on  earth — the  due  administration  of  justice. 

EvBBBTT  V.  Abbot. 

New  York  City.  ChabLES  A.  BoSTON. 
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THE  DEVELOPMENT  OF  A  SCIENTIFIC  VIEW 

OF  LAW. 

In  the  last  days  of  December  of  the  year  1901  the  French 
excavations  under  de  Morgan  on  the  site  of  Susa,  the  an- 
cient fortress  of  the  Persian  kings,  unearthed,  probably  for 
the  first  time  in  upwards  of  2,000  years,  a  fragment  of  black 
diorite  inscribed  with  colunms  of  the  ancient  Babylonian, 
wedge-shaped  hieroglyphics.  A  few  days  later  two  other 
fragments  were  found  which,  when  joined  to  the  first  formed 
a  block  seven  feet  four  inches  high,  five  feet  four  inches  in 
circumference  at  the  top  and  six  feet  two  inches  at  the 
bottom.  We  can  imagine  the  enthusiasm  with  which  this 
venerable  monument  was  examined  and  its  increasing  depth 
when  the  examination  disclosed  the  writing  to  be  an  inscrip- 
tion of  the  Babylonian  Hammurabi,  whose  period  is  placed 
at  about  2,250  B.  C*^  From  their  mountain  seats  in  the 
country,  about  Susa  the  Elamite  bands  were  wont  to  make 
incursions  into  the  fertile  and  rich  plains  of  Mesopotamia 
between  the  Tigris  and  the  Euphrates.  It  is  supposed  that 
as  part  of  the  fruit  of  some  such  incursion  this  stone  was 
brought  to  Susa  by  one  Sutruck-Nahunte  in  the  neighbor- 
hood of  1100  B.  C.  However  this  may  be  we  have  reason 
to  believe  that  about  4,000  years  ago  it  stood  in  a  prominent 
position  in  some  town  of  Babylonia^  probably  Sippara.  The 
inscription  purports  to  have  been  made  by  Hammurabi  and 
to  consist  of  **the  judgments  of  the  land  which  I  have  pro- 
nounced," and  **the  decisions  of  the  country  which  I  have 
rendered,"  and  to  have  been  written  as  precedents  for  right 
decisions  in  the  future.^    The  upper  part  of  the  monument 

"Edwards,  Chilperic,  "The  Ham-  Press,  1904.     For  the  text  of  the 

murabi  Code/'  P.  A,  London,  1904.  Hammurabi  Code  8«e,  in  addition 

*  Harper,  Robert  F.,  "The  Code  of  to  Harper,  Scheil,  V.,  Delegation  es 

Hammurabi,  King  of  Babylon,"  XI.  Perse,  Tome  IV.,  Textes  Elamites 

Chicago,     University     of    Chicago  Semitlques,  Deuxieme  Serie,  Paris, 

VOL.  XLV.  33 
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contains  a  representation  of  Hammurabi  standing  before 
Shamash,  the  sun-god,  his  right  hand  at  his  mouth,  his  left 
upon  his  waist  and  clothed  in  a  long  tunic  hanging  down  in 
folds  with  a  filleted  cap  upon  his  head.  Shamash  with 
flounced  robe  and  swathed  head  covering  is  seated  upon  a 
raised  dais.  In  his  left  hand  is  a  wheel  or  ring,  emblematic 
of  the  sun,  as  are  also  the  rays  behind  his  shoulders,  and 
in  his  right  hand  an  object  which  has  been  variously  re- 
garded as  a  sceptre  or  a  stylus.*^  This  representation  has 
been  generally  and  probably  correctly  interpreted  as  in- 
t^ded  to  indicate  the  god  as  the  inspiring  source  of  the 
decisions  recorded  on  the  monument.  The  sun-god  Shamash 
was  the  god  of  law  and  a  **  giver  of  decisions, '^  and  the  gate 
or  house  of  Shamash  was  the  place  where  justice  was 
administered.  There  seems  to  be  good  reason  to  believe 
from  other  recovered  records  that  Hammurabi  was  an  act- 
ual, historical  person  although  the  name  Hammurabi,  which 
appears  to  mean  the  great  or  extended  people  or  gens  is 
more  like  a  collective  appellation.*  At  all  events  these  deci- 
sions were  all  based  upon  existing  customary  law  and  were 
not  in  the  nature  of  new  propositions  or  a  code,  as  they  are 
sometimes  referred  to,  and  the  Sun-god  is  pointed  to  as  the 
source  of  these  legal  customs  which  are  embodied  in  this  the 
oldest  digest  of  decisions  of  which  we  have  any  knowledge. 
I  have  dwelt  somewhat  upon  the  Hammurabi  inscription 
as  a  prominent  example  of  how  law  is  regarded  among 
peoples  in  a  stage  of  culture  in  which  written  records  have 
not  yet  been  or  have  but  recently  been  introduced.  It  is, 
however,  but  one  of  many  instances  which  might  be  cited. 
For  example  the  laws  of  the  Spartans  which  are  described 
by  later  writers  as  the  work  of  Lycurgus  were  believed  by 

1902,  Leroux;  Records  of  the  Past  Oldest  Code  of  Laws  In  the  World, 

(Washington),   1903,   Vol.    2,    191;  Bdinburg,  1903,  and  Edwards.  Chll- 

American  Journal  of  Semitic  Lan-  peric,  op.  cit. 

guages  and  Literatures,  Oct.,  1903.  •  Cook,  Stanley  A.,  "The  Laws  of 

And  for  comiyiete  translations,  in  Moses  and  the  Code  of  Hammura^ 

addition   to   th«   above,   Winckler,  bi,"  4.     London,  A.  and  C.  Black, 

H.,  Die  Oesetze  Hammurabie,  Leip-  1903. 

zig,   1903;    Johna,   C.   H.   W.,   The  *Cook,  op.  cit. 
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the  Lacedaemonians  themselves  to  be  given  them  by  Apollo.^ 
They  were  imvsrritten  and  largely  consisted  of  metrical  deci- 
sions or  pronouncements,  called  rhetrae,  the  most  important 
of  which  were  said  to  have  been  delivered  by  the  oracle  of 
Apollo  at  Delphos.®  In  fact  Lycurgus  himself  may  have 
been  a  local  form  of  Apollo  and  not  an  historical  person  at 
all.    Here  again  we  have  the  Sun-god  as  the  source  of  law. 

Lycurgus  was  said  to  have  derived  some  of  his  laws  from 
Crete  and  Aristotle  ascribes  th^  Cretan  laws  to  Minos  but 
the  Cretans  themselves  believed  that  they  were  received 
from  Jupiter.  They  were  entirely  unwritten  and  of  course 
what  we  know  as  customary  law.  At  Eome  the  earlier  cus- 
toms, it  was  thought,  were  formulated  by  Numa  and  further 
that  they  were  dictated  to  him  by  the  goddess  Egeria.'  In 
the  homeric  poems  the  decisions  or  judgments  of  kings  or 
gods  are  called  Themistes  and  are  <;onceived  as  inspired  by 
Themis,  the  goddess  of  law.  In  all  these  instances  decisions 
or  judgments  are  undoubtedly  based  on  customary  law, 
but  the  decision  or  the  existence  of  the  custom  itself  is 
explained  as  being  the  inspiration  of  a  god.  Early  law  thus 
appears  closely  associated  with  religion. 

Law  is  as  old  as  society;  it  has  existed  as  long  as  society 
itself.  It  is  one  of  the  oldest  of  human  institutions.  The 
men  of  primitive  societies  had  no  such  concept  as  making 
law.  Recognizing  the  existence  of  law  they  sought  an  expla- 
nation of  it  and  explained  it  as  they  did  all  the  phenomena 
of  nature  and  the  institutions  of  humanity.  The  construc- 
tion of  a  philosophy  is  engendered  by  the  development  of 
the  concept  of  personality  through  the  growth  of  what  we 
call  consciousness.  When  consciousness  has  become  so 
developed  that  the  notion  of  a  conscious  ego  is  fully  formed 
all  other  phenomena  are  thought  of  in  connection  with  it. 
The  questions  how  and  why  spring  up  and  here  is  the  stand- 
ard and  starting  point  of  investigation.     The  objective  is 

*de  Coulanges,  The  Ancient  City  *Simcoz,  Primitive  Civilizations, 

(Small's  Trans.),  252.  Boston,  Lee  Vol.  1,  472,  London,  Swan  Sonnen- 
and  Shepard.  schein  &  Co.,  1897. 

*de  Coulanges,  op.  eit.  252. 
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explained  by  the  subjective.  The  idea  of  personality  pre- 
vades  all  thought.  '*  Whatever  happens,  someone  does  it.'^ 
The  wind  has  voices,  the  trees  murmur,  the  rocks  and  hills, 
the  springs  and  rivers  have  all  the  qualities  of  human  per- 
sonality. Especially  is  this  true  of  the  beasts.  They  feel 
and  think  and  know  in  human  wise.  But  the  characteristics 
of  natural  objects  and  the  powers  of  the  beasts  seem  supe- 
rior to  those  of  man.  The  irresistible  rush  of  the  storm,  the 
sweep  of  majestic  rivers,  the  power  of  the  lion,  the  cunning 
of  the  fox  create  awe  and  wonderment.  So  the  superhuman 
ds  bom  and  anthropomorphic  gods  pervade  all  nature.  The 
powers  of  nature  come  to  inspire  the  greatest  respect  and 
adoration,  and  sun  and  moon  gods,  gods  of  the  skies,  the  air 
and  of  the  seasons  are  supreme.  The  next  stage  is  the  per- 
sonification and  deification  of  mental,  moral  and  social  qual- 
ities. Psychic  characteristics  are  associated  with  the  powers 
of  nature  and  we  have  gods  of  war,  of  love  and  of  hate. 
There  is  thus  an  evolution  in  mythologic  ideas,  but  the  dif- 
ferent stages  shade  into  each  other  and  the  lower  co-exist  to 
a  large  degree  with  the  higher.  So  in  the  primitive  philos- 
ophy of  law  legal  institutions  are  explained  as  the  work  of 
the  gods  and  Jupiter  and  Apollo,  Themis  and  Egeria,  in- 
spire the  judgments  of  priests  and  chiefs,  councils  and 
assemblies.  Indeed  disputes  are  often  directly  submitted 
to  the  decision  of  the  gods,  for  the  various  modes  of  trial 
by  ordeal  are  but  the  forms  of  procedure  in  the  appeal  to 
supernatural  authority. 

The  next  stage  in  the  development  of  philosophy  is  that 
of  the  theory  known  as  pantheism.  Experience  teaches  that 
there  is  a  regularity  or  uniformity  in  the  phenomena  of 
man's  material  environment.  The  notion  of  order  in  man's 
surroundings,  in  physical  forces  and  to  a  lesser  degree  in 
animal  life,  develops.  A  great  advance  in  generalization 
is  thus  made  but  the  tendency  to  personification  while  largely 

•Powell,  J.  W.,  Mythology  of  the      1879-80,  29  Washington,  Government 
North  American  Indians.    First  An-      Printing  Office,  1881. 
nual  Report  Bureau  of  Ethnology,      ^^«u«,^^  .v.. 
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escaped  still  leaves  traces  in  the  notion  of  the  existence  if 
not  of  a  personality  of  a  Power  or  immanent  force  initiating 
and  controlling  the  dianges  and  alterations,  the  genesis  and 
existence  of  the  material  universe.  As  monotheism,  in  fact, 
the  idea  of  personality  persisted.  Obscured  for  long  in 
philosophical  thought  it  was  destined  nevertheless  later  to 
play  an  important  part  in  philosophical  thinking  and  espe- 
cially in  the  philosophy  of  law.  But  the  human  mind  in  its 
development  and  in  the  first  conscious  reasonings  about 
phenomena  to  which  we  can  give  the  name  metaphysics 
rather  than  mythology,  strove  to  escape  from  the  idea  of  a 
purely  personal  agent  as  cause  and  to  achieve  a  broader 
conception.  We  know  more  about  the  progress  of  these  ideas 
with  the  Greeks  than  with  any  other  people  at  this  stage  of 
development.  This  search  for  a  cause  or  principle  under- 
lying the  uniformities  observed  in  man^s  environment  re- 
sulted in  the  conceptions  of  Nature  and  the  Laws  of  Nature, 
and  whatever  appeared  in  all  around  as  the  product  or  mani-. 
festation  of  order  and  regularity  was  classed  as  natural  phe- 
nomena and,  as  a  later  development,  normal  as  distinguished 
from  what  appeared  capricious  or  irregular.®  How  fruitful 
this  conception  was  in  the  study  of  the  physical  universe 
we  know  and  realize  more  fully  when  we  recall  the  use  still 
made  of  such  terms  as  ** nature,**  ** natural  laws,*'  ''natural 
philosophy,**  etc.,  although  of  course  these  terms  have  per- 
sisted by  no  means  unchanged  in  significance.  The  concep- 
tion of  nature  was  also  of  course  applied  to  man  and  his 
institutions,  to  human  society  and  human  laws.  It  here 
readily  becomes  associated  with  the  concept  of  reason. 
Through  reason  man,  himself  a  part  of  nature,  may  discover 
natural  law.  Pre-eminently  in  the  stoio  philosophy  were 
these  ideas  developed  and  passing  over  into  the  jurispru- 
dence of  Rome  the  notion  of  the  law  of  Nature  underlies  all 
subsequent  legal  philosophy,  the  term  itself  as  Natur-recht 
or  Droit-Naturel  being  indeed  that  in  common  use  to  desig- 

•Bryce,  James,  "The  Law  of  Na-      prudence,  559-569.    New  York,  Ox- 
Uure,"  Studies  In  History  and  Juris-      ford  University  Press,  1901. 
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nate  the  philosophy  of  law.^**  In  two  instances  the  notion 
had  a  considerable  effect  on  law  in  the  concrete  as  well  as 
in  the  abstract  realm.  The  first  of  these  was  the  jiis  gentium 
of  the  Romans.  Long  after  the  time  when  Some  had 
stretched  her  power  and  influence  over  a  large  part  of  the 
antique  world  of  which  she  was  in  later  times  to  be  known 
as  the  mistress,  the  principles  of  blood  relationship,  univer- 
sal in  primitive  societies,  retained  a  large  influence  in  the 
Roman  legal  system.  These  principles  governed  the  quali- 
fications of  citizenship,  being  only  very  gradually  sup- 
planted, and  only  to  Roman  citizens  did  the  laws  of  Rome 
apply.  Yet  Roman  citizens  came  into  contact  with 
strangers  and  aliens  and  the  Roman  courts  were  forced  to 
do  justice  between  them  and  between  the  aliens  themselves. 
For  this  purpose  they  sought  those  principles  which  were 
generally  observed  in  all  those  communities  or  nations  with 
which  they  came  into  contact  or  which  they  knew.  Thus 
there  grew  up  a  body  of  law  which  they  called  jiis  gentium, 
the  law  of  the  nations.  This  law  of  the  nations  was  con- 
sidered to  be  common  to  all  mankind,  dictated  by  natural 
reason  and  founded  upon  the  law  of  nature. 

The  other  is  the  influence  it  had  on  the  conception  of  the 
early  theorists  on  international  law.  Grotius,  Puffendorf, 
Hobbes,  Wolfius  and  other  early  writers  on  the  law  of  na- 
tions look  to  the  law  of  nature  for  the  principles  which 
should  govern  the  relations  of  states  to  each  other.  Upon 
the  law  of  nature  and  upon  consent  they  found  their  theories 
of  international  law.  Some  place  more  emphasis  upon  one 
of  these  foundations,  others  upon  the  other.  Grotius  him- 
self, said:  **When  several  persons,  in  various  times  and 
places  maintain  the  same  thing  as  certain;  this  ought  to  be 
referred  to  a  general  cause.  Now  in  questions  of  this  kind, 
the  cause  can  only  be  attributed  to  the  one  or  the  other  of 
these  two,  either  a  just  consequence  drawn  from  natural 
principles  or  an  universal  consent-    The  first  discovers  to 

"Dunning.  Wniiam  A..  PoliUcal  104.  N.  Y.  The  MacMillan  Com- 
Theortes,  Ancient  and   Mediaeval,      pany,  1908. 
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use  the  law  of  Nature  and  the  other  the  law  of  na- 
tions/'" The  co-existence  of  these  two  ideas  appears 
equally  in  the  Eoman  jus  gentium.  Its  rules  were 
actually  and  avowedly  customs  common  to  various 
communities.  It  was  a  law  by  virtue  of  being 
custom  but  resting  nevertheless  upon  and  explained  by 
the  law  of  nature.  So  with  all  primitive  law.  It  is  every- 
where recognized  as  custom  and  existing  by  common  con- 
sent. The  Greeks  called  law  *  *  custom  * '  and  *  *  common  agree- 
ment^^ and  the  early  Roman  law  was  purely  customary.^^ 
But  an  explanation  was  sought  back  of  all  this  and  in  the 
same  manner  as  the  ancients  had  referred  the  origin  of  cus- 
toms to  gods  and  deified  ancestors,  later  philosophers  sought 
for  the  reason  back  of  the  custom  and  referred  it  to  the  law 
of  nature.  The  association  of  natural  law  with  right  reason 
furnished  an  explanation  of  the  existence  of  customs  peculiar 
to  particular  communities  and  of  measures  instituted  by  the 
common  consent  or  general  initiative  of  a  community.  As 
natural  law  may  be  known  by  reason  laws  may  be  established 
by  the  common  consent  or  agreement  of  those  to  whom  they 
apply.  Thus  the  peculiar  circumstances  of  a  community  may 
develop  appropriate  customs  and  even  new  laws  be  insti- 
tuted by  the  general  agreement.  The  increasing  complexity 
of  life  in  communities  in  which  commerce  rapidly  developed 
and  consequently  contract  and  agreement  became  of  growing 
significance,  and  their  change  from  a  kinship  to  a  territorial 
system  of  organization  with  the  other  changes  co-incident 
therewith,  stimulated  and  accelerated  the  growth  of  customs 
to  govern  the  novel  instances  incident  thereto.  Moreover 
the  contact  of  differing  people  in  commerce,  the  superposi- 
tion of  conquering  or  immigrant  upon  vanquished  or  sta- 
tionery groups  operated  to  the  same  effect.  An  explanation 
for  the  more  rapid  growth  of  law  had  to  be  found  and  this 
the  identification  of  reason  with  the  law  of  nature  furnished. 
Along  with  the  development  of  commerce  the  growth  of 

"Grotius,    Prolegomena    to    the      drews  ed.  Vol.  1,  89.    Chicago,  Cal- 
De  Jure  Belli  ac  Pads,  sec.  41.  laghan  &  Co.,  1896.    Papinian,  Dig. 

"See  James  Wilson,  Works,  An-      1,  3,  1. 
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war  profoundly  affected  both  the  actual  evolution  of  social 
organization  and  legal  institutions  and  the  theories  of  them. 
Feudal  systems  of  social  organization  in  which  war  was  the 
large  determining  element  were  the  transition  stages  be- 
tween the  older  kinship  and  later  territorial  systems  of 
society.  Society  in  Europe  for  centuries  had  a  military 
tinge.  The  development  of  the  notions  of  representation  and 
authority  together  with  the  territorial  form  of  organization 
mark  the  development  of  the  notion  of  the  State.  These  had 
always  existed  in  germ  but  they  required  a  long  period  of 
growth  before  they  influenced  to  any  extent  legal  ideas.  As 
early  as  the  days  of  the  republic  in  Eome  the  explanation 
of  the  existence  of  custom'  as  a  product  of  reason  and  there- 
fore of  natural  law,  had  developed  the  idea  that  the  ap- 
proval of  the  people  of  measures  might  be  as  well  expressed 
by  voting  as  by  long-continued  acquiescence.  The  next 
step  was  to  recognize  that  instead  of  the  whole  people 
signifying  its  assent  by  voting  they  could  select  persons 
to  exercise  for  them  their  prerogative  and  duty  of 
determining  upon  measures.  This  would  seem  to 
be  the  starting  point  of  political  institutions.  Feudal 
systems  in  the  manner  in  which  they  preserved  the  old 
ideas  of  personal  relationship  and  connection  assisted  in 
the  growth  of  this  idea  of  representation.  During  all  the 
days  of  Eome  however  the  concept  of  the  binding  force  of 
laws  was  the  approval  of  the  people,  either  expressly  given 
by  voting  or  by  practice  and  acts,  i.  e.  customs.  This  is  the 
theory  even  of  Justinian  ^s  Institutes  and  Digest  although 
as  a  fact  the  Emperors  had  then  for  centuries  actually  exer- 
cised what  we  would  call  legislative  power.  They  did  so  on 
the  theory  of  a  delegation  from  the  people,  not  to  the  office 
or  permanently  but  to  each  individual  Emperor  and  theoreti- 
cally as  a  temporary  and  extraordinary  measure.  The  old 
republican  constitution  was  never  abrogated  and  after  the 
death  of  Caligula  it  was  for  a  time  proposed  to  proceed  in 
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strict  accordance  with  it."  The  authority  of  the  Emperors 
therefore  was  regarded  as  extra-legal  if  not  illegal — almost 
as  were  previously  the  tyrannies  in  Greece.  In  fact  it  was 
military  in  its  nature  and  indeed  the  questions  which  we 
would  term  political  arose  in  and  through  war  and  were 
first  essentially  military  questions. 

Christianity,  embodying  Jewish  Monotheism,  became  the 
religious  belief  of  Europe  and  strongly  developed  the  idea 
of  authority.  The  ecclesiastics  identified  the  law  of  nature 
with  the  law  of  God  and  explained  both  uniformities  of  nat- 
ural phenomena  and  human  institutions  as  the  work  and 
pleasure  of  a  personal  deity.  Authority  and  force  according 
to  the  concepts  of  this  philosophy  were  the  highest  law  both 
on  earth  and  in  heaven.  Militarism  and  Monotheism  gave 
birth  to  government  and  the  modern  state.  Henceforth  the 
fundamental  conceptions  of  law  are  interwoven  with  those 
of  government.  Throughout  the  middle  ages  this  evolution 
continued.  But  the  renaissance  and  the  reformation  marked 
a  period  of  recasting  of  theories  and  development  of  thought. 
The  theological  theory  finally  culminated  in  the  dogmas  of 
the  divine  right  of  kings  and  the  sanctity  of  obedience,  but 
these  ideas  began  to  be  questioned  with  increasing  earnest- 
ness. Associated  with  the  notion  of  the  law  of  nature  there 
arose  the  conception  of  a  state  of  nature  in  a  way  somewhat 
similar  to  the  old  idea  of  the  golden  age.  As  set  forth  by 
Voltaire^  Rousseau,  Hobbes  and  others,  this  theory  projects 
man  as  he  is,  or  is  supposed  to  be,  contemporaneously  back 
into  a  period  antedating  history.  The  method  of  discovering 
what  he  was  and  did  in  this  state  of  nature  was  that  of  sub- 
jective inference  and  theory  and  the  characteristics  of  this 
** natural  man*'  were  therefore  as  varied  and  various  as  the 
tastes  or  fancies  of  the  theorists.  Society  was  supposed  to 
be  instituted  by  a  convention  or  contract  between  men  in  a 
state  of  nature  but  the  nature  of  this  ''social  contract^'  was 
also  variously  regarded  according  to  the  political  views  of 

"Bryce,  "The  Nature  of  Sovereignty,"    Studies    In    History    and 
Jurisprudence,  625. 
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the  philosopher.  With  Hobbes,  men  in  their  natural  state 
are  in  incessant  war  and  strife  with  each  other  to  terminate 
which  they  agree  with  each  other  to  surrender  their  natural 
rights  into  the  hands  of  a  monarch  whom  they  thereby  irre- 
vocably become  bound  to  obey  in  all  things.  He  confines 
natural  law  to  the  state  of  nature  and  derives  all  civil  law 
from  the  will  of  the  sovereign  instituted  by  the  social  com- 
pact, for  by  the  social  compact  men  have  agreed  to  obey  the 
sovereign  and  **  where  we  are  tied  to  obedience  before  we 
know  what  will  be  commanded  of  us  there  we  are  universally 
tied  to  obey  in  all  things/'^*  The  very  object  of  civil  laws, 
he  says,  is  to  restrain  the  liberty  to  which  man  is  entitled  by 
virtue  of  natural  law  yet  as  the  law  of  nature  commands  cov- 
enants to  be  kept  it  requires  man  to  obey  the  civil  laws  in- 
stitued  for  the  purpose  of  depriving  him  of  the  rights  which 
are  his  by  virtue  of  that  law  itself.  Nevertheless  he  says 
that  the  obligation  of  subjects  to  the  sovereign  lasts  only  so 
long  as  the  sovereign  retains  the  power  to  protect  them  and 
that  to  those  whose  power  is  irresistible  the  dominion  of  all 
men  adhereth  naturally  by  their  excellence  of  power ;  thus 
basing  the  state  and  law,  as  he  makes  law  only  the  command 
of  the  sovereign,  upon  force.^*^  Essentially  it  is  a  political 
theory  and  with  a  political  object,  namely  to  shore  up  mon- 
archial  institutions  by  endeavoring  to  find  a  legitimate  basis 
for  them.  Hobbes  by  his  distinction  between  natural  and 
civil  law  makes  all  law  political.  It  was  not  necessary  for  his 
purpose  to  do  this  and  not  all  of  the  supporters  of  the  politi- 
cal theory  of  monarchy  do  it.  Spinoza  for  example  derives 
the  institution  of  political  authority  from  contract  but  recog- 
nizes that  natural  law  exists  even  in  the  civil  state.  Accord- 
in.ff  to  him  the  sovereism  has  the  riofht  to  rule  only  so  lon^ 
as  it  actually  has  power  to  do  so,  thus  foundiuo:  government 
solely  upon  force.** 

"Hobbes.      Philosophical      Rudi-  "Hobbes,   Leviathan,   Chap.   XV- 

mentfl  Concerninir  Government  and      XX. 
Society,  Chap.  XIV,  sec.  10.  "Spinoza,    Tractatna - theolosrtco- 

nolfticus.     (Bohn's  Trans.)     Chap. 

XVI. 
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Hobbes  is  followed  by  Puffendorf  in  regarding  law  as 
nothing  but  the  conftnand  of  the  sovereign.  He,  however, 
distinguishes  three  separate  and  distinct  social  contracts  yet 
still  mutually  connected  and  dependent.  The  first  is  an 
agreement  of  those  associating  whereby  society  itself  is 
formed  for  the  common  benefit.  The  second  is  an  agreement 
whereby  a  certain  form  of  government  is  instituted  in  this 
society.  The  third  is  an  agreement  between  one  or  some  of 
the  citizens  on  the  one  hand  who  assumes  the  sovereignty 
and  the  rest  of  the  citizens  on  the  other  who  confer  the  sov- 
ereignty upon  him.^^  Substantially  the  same  theory  of  law 
was  maintained  by  Barbeyrac,  Grotius,  Burlamaqui,  Hein- 
eccius,  Wolfius  and  others  and  from  them  Blackstone  derived 
his  definition  of  law  in  the  Commentaries. 

The  real  development  of  the  contract  theory  was  along 
different  lines.  Hooker  in  England  in  the  16th  centurj^, 
traced  the  origin  of  all  government  and  law  to  the  consent 
of  the  people.^®  Locke  while  he  postulated  a  state  of  nature 
and  conceived  the  state  as  originated  by  a  compact  between 
individuals  in  which  they  surrendered  certain  rights  never- 
theless maintained  that  man  retains  his  natural  rights  after 
the  creation  of  the  state,  and  that  the  state  is  created  for  the 
very  purpose  of  protecting  these  and  instead  of  being  abso- 
lute and  independent  of  the  rights  of  individuals  is  limited 
by  them.  The  governmental  authority  is  delegated  by  the 
people  as  a  trust  and  when  abused  may  be  resumed.^®  The 
name  of  Eousseau  is  pre-eminently  associated  with  the 
theory  of  the  social  contract.  With  him  society  and  state  are 
practically  the  same  but  are  sharply  distinguished  from  gov- 
ernment. The  state  is  established  as  **a  form  of  association 
which  shall  defend  and  protect  with  the  public  force  the 
person  and  property  of  each  associate,  and  by  means  of 
which  each,  uniting  with  all,  shall  obey,  however,  only  him- 

" Puffendorf,  De  Jure  Naturae  et  "Locke,  John,  Two  Treatises  of 

Gentium  (Kennett  Trans.),  VII,  2.      Government,  11.    (Morley  ed.)   Lon- 
London,  1729.  don,  1887. 

••  Hooker,     Ecclesiastical     Polity. 
(Morley  ed.)     London,  1888. 
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self,  and  remain  as  free  as  before/'^  It  is  instituted  by  the 
social  contract  by  which  each  person  ''gives  in  common  his 
person  and  all  his  power  under  the  supreme  direction  of  the 
General  Will,  and  receives  again  each  member  as  indivisible 
part  of  the  whole. ''^^  Government  is  not  instituted  by  a  con- 
tract but  is  purely  a  delegation  of  authority  by  the  people 
who  compose  the  state  and  who  as  such  are  sovereign  and 
which  may  be  changed  or  taken  away  at  pleasure.  Law  rests 
on  the  assent  of  the  people  according  to  Rousseau  or  rather 
upon  the  will  of  the  people  as  sovereign — the  General  Will, 
as  he  phrases  it — and  this  will  can  be  expressed  not  through 
representatives  but  only  by  the  whole  sovereign  people.-^ 
As  thus  shaped  by  Rousseau  the  theory  of  natural  law  and 
the  social  contract  had  a  wide  influence.  It  was  the  basis 
of  the  Declaration  of  the  Rights  of  Man  made  by  the  French 
Convention  in  1789.  It  strongly  influenced  the  German  pub- 
licists of  the  period.  It  reached  America  and  permeated  the 
Declaration  of  Independence  of  1776.  It  became  in  fact  a 
part  of  popular  thought.  It  underlies  the  ethical  and  politi- 
cal theories  of  Kant,  Fichte  and  Hegel.  Kant  accepts  the 
social  contract  as  the  act  whereby  society  or  the  state  is 
instituted  or  as  he  puts  it  '*the  idea  of  that  act,''  and  defines 
law  as  ''the  sum  total  of  the  conditions  under  which  the 
personal  wishes  of  one  man  can  be  reconciled  with  the  per- 
sonal wishes  of  another  man  in  accordance  with  a  general 
law  of  freedom,'*^'  while  for  Hegel  law  is  "the  actual  body 
of  all  the  conditions  of  freedom,"  "the  realm  of  realized 
freedom,  the  world  of  mind  produced  out  of  itself,  as  a  sec- 
ond nature.  "24 

*•  Rousseau,  Social  Contract,  Bk.  rious  theories  referred  to  above  see 

1,  Chap.  VI.  Dunning,  William  A.,  Political  The- 

"Idem.  ories  from  Luther  to  Montequieu, 

"Idem.  Bk.  11,  Chap.  IV.  N.   Y.,   1905;    WUloughby,   W.   W.. 

*»Kant.  Rechtslehre,  Werke,  VII.  The   Nature   of   the   State,   N.   Y. 

"Der   Inbegrlff   der   Bedin   gungen  and  London,  1896;  Bosanquet,  Ber- 

unter    denen    die    Will    kuhr    des  nard.  The  Philosophical  Theory  of 

Einen  rait  der  WlUkuhr  des  Ander-  the  State,  London,  1899;  Bluntschli, 

en  nach  einen  allgemeinen  Qesetze  J.   K.     The  Theory  of  the  State, 

der     Freiheit     vereinlgt     werden  Oxford,     Clarendon     Press,     1901; 

kann."  Wilson,   James,   Works,    (Andrews 

"Hegel,      Phllosophle  d.  Rechts,  Ed.),  Chicago,  1896. 
sec.  4.    For  summaries  of  the  va- 
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In  America  not  only  the  Declaration  of  Independence  but 
the  constitutions  of  the  various  states  and  of, the  United 
States  are  largely  based  on  the  natural  law  and  social  con- 
tract theories  substantially  as  stated  by  Eousseau  and  they 
appear  in  the  writings  of  Jefferson,  Madison  and  other  of 
our  early  publicists.^*^  In  fact  they  largely  enter  into  our 
settled  theory  of  society  and  government.  James  Wilson, 
one  of  the  framers  of  the  constitution  and  judges  of  the 
supreme  court  derives  law  from  the  consent  of  the  people 
eitiier  by  themselves  or  through  their  representatives,  thus 
admitting  the  principle  of  representation.  Society  is  founded 
on  contract  but  government  is  simply  a  delegated  authority 
from  the  people  which  continues  sovereign  and  may  limit, 
change  or  revoke  its  grant.^®  He  refutes  the  political  the- 
ories of  Blackstone  and  Puffendorf  in  a  masterly  way.  It 
is  strange  that  this  refutation  should  have  so  little  general 
appreciation  in  this  country  and  the  political  theories  of 
Blackstone  which  there  seems  good  reason  to  believe  were 
largely  colored  by  his  views  and  the  views  of  Mansfield  of 
the  American  revolution  should  be  so  largely  taught  as  fun- 
damental principles  although  directly  opposed  to  the  prin- 
ciples at  the  basis  of  our  government. 

They  were  revived  however  by  the  so-called  Analytical 
school  in  England  as  exemplified  in  Bentham  and  Austin 
who  although  they  criticize  Blackstone  do  not  get  beyond 
him  in  the  construction  of  a  legal  theory.  Bentham  was  pri- 
marily a  social  reformer.  He  reduced  ethics  to  what  he 
called  the  principle  of  utility,  **the  greatest  good  to  the 
greatest  number."  He  adopted  the  definition  of  Hobbes 
and  his  followers  of  civil  law  as  being  the  command  of  the 
sovereign  power  as  his  definition  of  all  law  denying  alto- 
gether the  existence  of  natural  law.  The  decision  of  cases 
in  courts  of  law  according  to  legal  rules  he  characterized 
as  **a  wilful  falsehood  having  for  its  objects  the  stealing 
of  legislative  power  by  and  for  hands  which  could  not  or 

"WlUoughby,  W.  W.,  op.  cit.,  p.  87.  "Wilson,  op.  cit. 
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durst  not  openly  claim  it."^'^  Austin  follows  Bentham  in 
his  definition  of  law  but  asserts  that  judges  make  the  law 
by  which  they  decide  cases  but  that  such  **  judge-made  law" 
is  the  act  of  the  sovereign  through  the  power  delegated  to 
the  judges  by  reason  of  their  office.^^  The  analytical  school, 
as  they  do  not  admit  the  social  contract  theory,  found  law 
solely  upon  f  ortfe.  I  have  thus  endeavored  to  indicate  types 
of  the  views  about  law  prevailing  at  successive  periods. 

This  hasty  sketch  of  the  opinions  about  law,  imperfect  as 
it  is,  may  serve  to  indicate  that  the  philosophy  of  law  is  but 
a  special  case  of  mythology  and  metaphysics.  That  is  that 
the  philosophy  of  law  has  been  but  general  philosophy  ap- 
plied to  law  and  is  characterized  by  all  the  errors  and  imper- 
fections embodied  in  the  successive  mythological  and  meta- 
physical theories  which  have  arisen  as  explanations  of  ma- 
terial phenomena  and  human  institutions.  The  most  common 
error  encountered  is  what  Powell  has  termed  ''imputation, — 
the  referring  of  observed  phenomena  to  wrong  causes.^^ 
For  example  take  the  wind :  it  is  like  the  breath  or  the  effect 
of  the  flapping  of  a  bird's  wing  and  here  are  wrong  causes 
imputed.  But  what  breathes  or  flaps  its  wings?  Imputation 
suggests  a  God  or  a  great  sky-bird.  In  the  same  manner 
laws,  customs  and  decisions  are  imputed  to  Gods.  In  mythol- 
ogy the  confusion  between  thought  and  force  is  common. 
The  savage  believes  that  he  can  think  arrows  to  the  hearts 
of  his  enemies,  our  ancestors  not  so  many  generations  ago 
believed  that  witches  could  think  bodkins  into  the  bodies  of 
those  they  wished  to  torment,  and  there  are  many  people 
today  who  believe  that  they  can  destroy  or  repair  the  tissues 
of  the  human  body  by  thought.  Aristotle  derived  all  the 
other  properties  of  bodies  from  force  and  in  the  modem 
phase  of  this  theory  known  as  materialism  the  totality  of 
phenomena  including  thought  is  resolved  into  force  or  mo- 

*  Quoted    in    Carter,    James    C,  "Austin,  John,  The  Province  of 

Law  its  Origin,  Growth  and  Func-      Jurisprudence  Determined, 
tion,  p.  181.  *Pow€dl,  J.  W.,  Sophiology,  Amer- 

ican   Anthropologist,    N.    &.,    Vol. 
3,  54. 
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tion.  It  is  not  surprising  therefore  to  find  theories  deriving 
law  from  force.  Bound  up  with  the  theory  of  natural  law 
was  the  theory  of  intuitive  ideas.  Precisely  as  the  belief 
once  obtained  that  animals  and  plants  were  created  in  cer- 
tain fixed  and  definite  classes  known  as  species  and  perpet- 
uated themselves  as  such,  growth  only  occurring  in  the 
individual  and  not  in  the  race,  so  it  was  thought  that  there 
were  created  specific  ideas  or  forms  of  ideas  and  that  ideas 
grow  only  in  the  individual.^^  This  doctrine  of  innate  ideas 
is  included  in  the  system  known  in  modem  times  as  Ideal- 
ism, which  conceives  all  phenomena  as  being  the  product  of 
mind  according  to  one  school  and  of  will  according  to  an- 
other. It  is  the  system  of  Kant,  Fichte,  and  Hegel  among 
others.  One  or  another  of  these  imperfections  underlie  all 
metaphysical  thinking  and  vitiate  it  from  the  standpoint  of 
science.  Verification  is  the  distinguishing  feature  of  sci- 
ence. It  employs  observation,  inference  and  verification. 
Science  is  not  satisfied  to  assume  premises  but  first  must 
come  accurate  observation  of  the  phenomena  and  finally  the 
inferences  therefrom  must  be  verified. 

Science  is  as  old  as  thought  and  may  be  traced  through  all 
the  history  of  thought  yet  it  is  only  in  quite  recent  times 
that  it  has  overshadowed  other  systems  of  thinking  in  gen- 
eral recognition.  Even  yet  we  have  but  the  beginnings  of  a 
science  of  law.  The  formulation  of  the  theory  of  evolution 
profoundly  stimulated  scientific  thought.  The  idea  of  a 
causal  connection  between  present  and  past  phenomena  and 
of  a  successive  development  from  the  past  to  the  present 
co-ordinated  many  hitherto  seemingly  unrelated  facts  and 
opened  new  vistas  of  generalization.  The  immediate  stim^ 
ulus  was  in  the  science  of  biology  due  chiefly  to  the  work  of 
Darwin,  but  the  influence  spread  through  all  the  sciences  and 
a  most  powerful  impulse  was  communicated  to  anthropology. 
The  year  (1859)  which  saw  the  publication  of  Darwin's  dis- 
coveries on  the  origin  of  species  also  witnessed  the  bringing 
to  light  of  the  paleolithic  implements  found  by  Boucher  de 

••Powell,   Sophlology,   p.   60. 
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Perthes  in  the  valley  of  the  Somme,  attesting  the  high  an- 
tiquity of  man.  The  acceptance  of  the  theory  of  evolution 
superseded  all  theories  of  the  creation  of  species  in  fixed 
and  unchangeable  forms  and  cleared  the  ground  for  the  idea 
of  mental  development  in  the  race.  Herder  had  already 
caught  a  glimpse  of  continuity  of  development  in  culture 
between  the  primitive  and  the  civilized  races  of  man,  and 
upon  the  evolutionary  basis  attempts  were  made  to  con- 
struct a  theory  explicative  of  all  observed  social  phenomena 
as  being  a  development  according  to  a  general  type  from  the 
primitive  to  the  modem.  Spencer  and  Tylor  are  prominent 
examples  of  the  pioneer  workers  in  this  field,  but  the  general 
view  came  to  be  a  common  platform  for  all  generalization 
in  the  mental  sciences.  The  concept  of  the  essential  unity 
of  the  human  mind  and  its  similar  behavior  imder  similar 
environmental  stimuli  was  developed.  With  the  German 
anthropologist  Bastian  this  underlying  idea^took  the  form 
of  a  theory  that  there  are  certain  ''elementary  ideas, '*  as  he 
called  them,  universal  to  one  species  and  which  cannot  be 
further  investigated  in  origin.  These  may  be  discovered  and 
their  modification  by  diverse  environments  traced.^ ^  In 
Bastian  ^8  theory  and  still  further  in  that  of  Gerland,  who 
regarded  the  elementai;y  ideas  as  formed  in  an  early  stage 
of  a  common  primitive  culture,  there  is  a  dangerous  ap- 
proach to  the  ideology  of  philosophical  systems,  but  by 
Brinton  who  was  an  extreme  exponent  of  the  notion  of  the 
psychic  unity  of  the  human  mind,  this  danger  is  avoided  by 
a  development  of  the  principles  of  ethnic  psychology,  as 
will  be  presently  pointed  out. 

These  general  lines  of  thought  were  applied  in  the  study 
of  some  of  the  chief  institutions  of  man,  notably  social  organ- 
ization,  marriage,  language,  religion  and  more  recently,  prop- 
erty or  ownership.  The  study  of  language  has  been  espe- 
cially successful  and  the  classification  of  languages  has  so 
far  been  the  most  satisfactory  method  of  classifying  man 

"  Boas,  Franz,  The  History  of  Anthropology,  Science,  N.  S.,  Vol.  XX, 

513. 
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himself.  In  respect  of  social  organization  its  evolution 
through  certain  typical  stages  and  forms  is  fairly  well  estab- 
lished. Lewis  H.  Morgan,  who  began  his  studies  upon  the 
Iroquois,  gathered  together  the  observations  upon  a  large 
number  of  the  most  diverse  peoples  and  systematized  them 
in  his  ''Ancient  Society ''^^  and  other  works.  Major  Powell 
and  his  associates  of  the  Bureau  of  Ethnology  in  their  stud- 
ies of  the  Amerinds  have  accumulated  observations  of  inesti- 
mable value  for  the  study  of  institutions  and  contributed 
theoretical  treatments  of  the  material.  A  science  of  society 
under  the  name  of  Sociology  is  now  recognized.  The  pro- 
fessed sociologists  have  been  largely  influenced  by  the  older 
philosophical  ideas  but  the  tendency  is  toward  the  increasing 
use  of  scientific  methods.  Except  for  social  organization, 
marriage  and  property^  however  very  little  application  of 
the  results  of  anthropology  has  been  made  to  the  institution 
of  law.  So  far  are  we  from  yet  having  a  science  of  law  that 
one  of  the  most  eminent  of  modern  legal  writers,  Sir  Fred- 
erick Pollock,  doubts  whether  in  the  present  state  of  our 
knowledge  we  are  able  to  define  what  law  is.^^  On  the  whole 
the  force  theories  have  dominated  in  recent  times,  perhaps 
largely  due  to  a  greater  definiteness  and  cock-sureness  than 
the  natural  law  theories  and  a  certain  applicability  to  mod- 
em political  theory.  Anthropologists  have  not  been  students 
of  law  except  as  their  studies  of  primitive  peoples  impinged 
on  it  and  have  looked  to  legal  authorities  for  their  ideas  of 
the  general  nature  of  law.  Brinton  follows  Blackstone  in  a 
general  way  and  defines  law  as  * '  that  Restraint  exercised  by 
the  group  on  the  individual  which  in  its  last  recourse  is 
backed  by  physical  force. '  '^*  He  therefore  does  not  include 
''Social  Relations"  under  the  term  "Law."  Even  Powell 
is  affected  by  the  force  theory,  defining  law  as  "the  rule  of 
action  which  the  community  endeavors  to  enforce." 

»  New  York,  1877.  **  Brintx)n,  D.  G.,  The  Basis  of  So- 

•■  Pollock,    Sir    Frederick,    First      cial  Relations,  N.  Y.  1902,  p.  168. 
Book  of  Jurisprudence,  p.  4,  Sec- 
ond Ed.     London,  1904. 
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On  the  other  hand  legal  theorists  have  paid  but  little  atten- 
tion to  the  results  of  anthropological  research.  Montes- 
quieu in  his  Spirit  of  Laws,  published  in  1748,  collected  to- 
gether a  mass  of  instances  of  laws  in  the  concrete  from  all 
countries  and  largely  deduced  his  legal  theories  from  them. 
But  the  attempt  to  found  legal  theories  on  fact  instead  of  on 
speculation  was  too  far  in  advance  of  the  thought  of  the 
period  and  Montesquieu's  definition  of  laws  as  the  necessary 
relations  of  beings  among  themselves  evoked  no  appreciation 
more  intellectual  than  amusement.  Anthropological  theories 
however  had  a  considerable  influence  upon  historical  research 
and  the  historical  method  was  adopted  by  some  legal  theo- 
rists and  profoundly  affected  their  view  of  law.  Sir  Henry 
Maine  in  his  Early  Law  and  Custom  remarked : 

''There  is  such  a  widespread  dissatisfaction  with  existing 
theories  of  jurisprudence,  and  so  general  a  conviction  that 
some  line  of  inquiry  necessary  to  a  perfect  result  has  been 
incompletely  followed  or  altogether  omitted  by  their  authors. 
And  indeed  there  is  one  remarkable  omission  with  which 
all  these  speculations  are  chargeable,  except  perhaps  those 
of  Montesquieu:  They  take  no  account  of  what  law  has 
actually  been  at  epochs  remote  from  the  particular  period 
at  which  they  made  their  appearance.'* 

Maine's  historical  studies  in  the  Roman  law  are  admirable 
illustrations  of  the  f ruitfulness  of  this  method.  Savigny  per- 
haps was  the  real  introducer  of  the  historical  method  into 
legal  studies.  He  and  his  followers  investigated  the  history 
of  the  Roman  law  primarily  but  it  was  not  long  before  these 
investigations  were  extended  to  the  Germanic,  the  Slavonic 
and  Celtic  laws  and  to  the  laws  of  India.  The  Germans  were 
the  pioneers  in  this  field,  being  indeed  the  first  to  initiate  a 
thorough  historical  investigation  even  of  English  and  Anglo- 
Saxon  Law.  Brunner,  Maurer,  Phillips,  Nasse  and  Schmidt 
may  be  mentioned  and  even  now  the  best  edition  of  the 
Anglo-Saxon  laws  is  that  of  a  German,  Prof.  Liebermann. 
The  stimulus  of  the  works  of  these  authors  however  was 
soon  felt  in  England  and  the  names  of  Pollock,  Maitland, 
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Stubbs^  Jenks  and  a  host  of  others  stand  for  sustained  and 
brilliant  labor  and  achievement  in  the  delineation  of  the  his- 
tory of  English  law;  while  the  publications  of  the  Selden 
and  Camden  societies  indicate  the  extent  of  the  general  in- 
terest which  has  been  aroused,  and  in  America  Professor 
Thayer  and  Professor  Wigmore  have  made  some  use  of  the 
historical  method  even  in  the  professional  treatise. 

The  interest  awakened  in  the  ancient  nations  of  the  East 
by  the  archaeological  discoveries  in  Babylonia,  Egypt  and 
Palestine  has  ensured  some  attention  being  paid  to  their 
laws.  Here  again  the  Germans  are  in  the  lead  as  witness  the 
names  of  Kohler,  Peiser^  Winckler,  Meissner,  Schrader,. 
Strasmaier  and  others ;  though  of  perhaps  equal  value  is  the 
work  of  Eevillout,  Oppert,  Scheil,  Stevenson,  Pinches,  King, 
Thureau-Dangin,  Badau  and  Harper  among  many  scholars 
at  work  in  this  field. 

The  extension  of  the  field  of  these  historical  studies  pre- 
pared the  way  for  a  study  of  the  laws  of  all  the  peoples  of 
the  earth  as  a  necessary  foundation  for  the  discovery  of  the 
history  and  growth  of  legal  institutions  in  general.  This  step 
seems  to  have  been  taken  however  only  in  (Germany.  Judge 
Albert  H.  Post  of  Bremen  proposed  such  a  study  and  for  it 
the  title  of  Ethnological  Jurisprudence.  He  would  have 
this  science  collect  and  describe  the  laws  and  customs  of  all 
nations  and  peoples  of  the  earth  as  the  material  from  which 
to  draw  inferences  and  conclusions  as  to  the  **  Jural  Sense*' 
of  mankind.  He  points  out  that  individual  psychology  is 
inadequate  to  explain  the  phenomena  of  law  and  society 
since  the  individual  consciousness  contains  but  a  portion  of 
our  psychic  activity.  The  underlying  causes  of  social  phe- 
nomena must  be  sought  in  a  study  of  those  phenomena  them- 
selves as  expressed  in  customs,  laws  and  conduct  generally, 
and  as  the  products  of  a  group  consciousness  or  psychic 
activity  of  which  the  individual  mind  is  not  conscious,  and 
which  can  only  be  studied  in  its  manifestations,  that  is,  in 
the  conduct  of  groups.  The  scientific  study  of  law  therefore 
must  proceed  as  a  study  of  customs  and  the  actual  conduct 
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of  peoples  or  groups  and  that  is  what  law  amounts  to  in  the 
last  analysis.^^  This  result  is  also  arrived  at  by  that  eminent 
American  legal  student  James  C.  Carter,  in  his  course  of 
lectures  prepared  for  delivery  in  the  Harvard  Law  School 
and  published  under  the  title  *'Law;  its  origin,  growth  and 
function. ''^^  Mr.  Carter  upon  an  examination  of  laws  as 
manifested  in  both  primitive  and  civilized  societies  concludes 
that  **  human  conduct  is  in  a  very  large  degree  self-regulat- 
ing *'  and  that  law  is  **the  form  in  which  human  conduct — 
that  is,  human  life,  presents  itself  under  the  necessary  oper- 
ation of  the  causes  which  govern  conduct.''  Law  therefore 
is  custom.  For  the  origin  of  custom,  however,  Mr.  Carter 
refers  us  to  individual  psychology,  except  for  invoking  the 
principle  of  the  unity  of  the  human  mind  and  its  uniformity 
of  action  imder  similar  environments.  In  this  respect  he  has 
not  advanced  as  far  as  Post.  The  ethnic  or  group  psychology 
which  was  applied  to  legal  science  by  Post,  this  application 
being,  I  venture  to  think,  the  final  prerequisite  to  the  foun- 
dation of  a  true  science  of  laws,  was  developed  by  a  number 
of  thinkers  mostly  Germans,  of  whom  Lazarus,  Steinthal, 
Tarde,  StoU  and  Wundt  are  pre-eminent.  Dr.  Brinton,  espe- 
cially in  his  work,  *'The  Basis  of  Social  Relations,"  has 
further  developed  the  theory  of  group  psychology.  **The 
ethnic  psyche,"  he  says,  *4s  made  up  of  a  number  of  expe- 
riences common  to  the  mass,  but  not  occurring  in  any  one  of 
its  individual  members.  These  experiences  of  the  aggregate 
develop  their  own  variations  and  modes  of  progress,  and 
must  be  studied  for  themselves,  without  reference  to  the 
individual,  holding  the  processes  of  the  single  mind  as  analo- 
gies only."^'' 

Complementary  to  the  historical  method  therefore  we 
have  the  anthropological,  only  awaiting  a  further  applica- 

*Post,  A.  H.,  Grundrlss  der  Eth-  Introduction  to  the  Study  of  Eth- 

nologischen      Jurisprudenz;       Die  nological  Jurisprudence,  The  Open 

Grundlagen    der    Rechts    und    die  Court,  Vol.  XI,  p.  641. 

Grundzuge    seiner    Entwickelungs-  ••New  York,  1907. 

geschichte;    Ethnological  Jurispru-  "Brinton,    D.   G..   The   Basis  of 

dence,  The  Monist,  Vol.  2,  p.  31;  Social   Relations,  XHI. 
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tion  to  legal  studies.  The  fruitfiilness  of  the  historical 
method  foreshadows  what  we  may  expect  from  the  anthro- 
pological. Together  they  furnish  the  basis  for  a  science 
of  law. 

Nothing  more  adequate  than  this  hasty  glimpse  of  the 
beginnings  of  scientific  work  in  the  field  of  law  can  be  at- 
tempted in  this  place,  still  less  is  it  here  possible  to  survey 
what  has  so  far  been  accomplished  through  the  scientific  view 
of  law.  The  most  important  thing  is  that  a  scientific  method 
of  investigation  has  been  established.  Much  valuable  data 
has  been  accumulated  an4  the  general  notion  of  the  growth 
and  evolution  of  social  and  legal  ideas  and  institutions  as 
expressions  of  them  has  been  widely  accepted.  The  way  has 
been  opened  not  only  to  investigations  of  the  history  of  legal 
ideas  but  into  their  origins  as  well.  We  propose  to  investi- 
gate the  origin  of  even  the  elementary  ideas  and  I  venture 
the  assertion  that  at  least  they  may  be  reduced  to  as  few 
as  two :  The  idea  of  physical  or  blood  relationship  and  the 
idea  of  contract  or  agreement.  Sir  Henry  Maine  character- 
ized the  development  of  law  in  a  happy  phrase  as  being  an 
evolution  from  status  to  contract;  and  if  we  broaden  some- 
what his  definition  of  these  two  terms  his  characterization 
remains  eminently  true. 

By  the  determination  that  there  is  verily  a  science  of  law 
what  a  vista  is  opened  up  for  our  contemplation.  No  longer 
need  we  regard  it  as  the  arbitrary  and  uncertain  product  of 
mere  force  or  violence,  but  confident  that  it  is  the  product  of 
general  and  universally  valid  principles  we  may  seek  by  a 
survey  of  its  many  and  varied  manifestations  to  discover 
the  underlying  uniformities. 
Wabben,  Pennsylvanl^.  Edward  Lindsby. 
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THE  LAWYERS  OF  CHARLES  DICKENS. 

A  century  ago  next  February  there  was  bom  into  the  world 
one  of  the  most  remarkable  humanists  that  ever  lived, — a 
humanist,  not  in  the  cause  of  philanthropy  or  social  science, 
but  in  that  wider  sphere  of  creating  through  a  superb  art  a 
fanciful  folk-world  of  undying  and  unmitigated  delight. 
Never  was  there  a  greater  literary  debt  for  human  gratitude 
to  pay  than  that  which  three  generations  at  least  of  the  Eng- 
lish speaking  race  owe  to  Charles  Dickens.  Two  great  coun- 
tries are  indebted  to  this  master  of  human  observation  for 
the  saving  grace  of  national  humor.  Most  of  us  are  taught 
its  appreciation  almost  at  our  mother  ^s  knee.  We  later  revel 
in  its  wholesome,  untainted  unction  until  unconsciously  some 
measure  of  his  sense  of  humor,  his  wonderful  sympathy,  his 
point  of  human  observation,  is  woven  into  the  warp  and 
woof  of  our  lives  and  character. 

It  is  always,  with  Dickens,  as  it  should  be  with  all  true  and 
great  novelists,  the  characters  that  stand  out  in  living  mem- 
ory,— ^not  so  much  the  language  used — still  less  the  story.  It 
seems  more  true  of  him  than  of  any  other  writer,  because 
no  one  else  has  ever  got  quite  so  dramatically  close  to  the 
secret  foibles  of  the  human  heart,  and  held  them  up  in  such 
a  grotesque  way  as  to  delight  us,  rather  than  disturb  us. 
Although  we  laugh,  we  know  what  he  means,  and  we  quietly 
fold  the  eternal  lesson  of  its  verity  into  our  secret  conscious- 
ness. It  is  rare  to  find  a  lawyer  who  does  not  admire  Dick- 
ens. No  one  better  than  he  appreciated  the  dramatic  value  of 
a  legal  atmosphere.  There  are  few  of  his  books  that  do  not 
possess  it  in  some  degree.  He  seldom  treats  us  kindly — and 
yet  we,  as  a  profession,  are  the  more  appreciative  of  his  art 
because  we  come  more  in  contact  with  the  real  drama  of 
human  weakness  and  better  understand  his  point  of  view. 

Still,  Dickens  was  not  a  lawyer.  His  legal  experience  was 
largely  obtained  as  an  obscure  under-clerk  in  the  oflSce  of 
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a  Mr.  Blackmore,  a  solicitor.  He  was  only  fifteen  years  old. 
An  alert  mind  is  always  most  susceptible  to  impressions  at 
that  age — and  in  the  case  of  this  great  hmnanist  of  the  imagi- 
nation, the  sights  and  sounds  of  the  routine  of  legal  machin- 
ery sunk  deep ;  thus  the  background  of  legal  atmosphere  in 
his  novels  is  easily  explained. 

Dickens  had  not  a  legal  mind  in  any  sense.  One  finds 
no  legal  problems  of  any  moment  either  seized  on  or 
worked  out  in  his  books.  But  no  man  ever  lived  and 
wrote  who  possessed  a  more  acute  sense  of  the  dramatic 
possibilities,  or  a  more  humorous  and  sensitive  percep- 
tion, of  the  weaknesses  and  foibles  of  a  lawyer's  life. 
His  days  were  spent  among  the  dramatic  types  and  figures 
of  the  law  courts,  and  his  nights  in  the  laborious  process 
of  self-taught  stenography, — ^with  such  results,  indeed, 
that  it  was  said  '*  there  never  was  such  a  shorthand 
writer.*' 

After  two  years  in  the  solicitor's  office,  Dickens  started 
in  as  a  reporter  of  speeches  in  the  House  of  Commons, 
and  later  in  the  House  of  Lords.  While  his  pencil  flew 
to  the  dull  rhythm  of  some  lord's  tedious  verbosity,  the 
sub-conscious  sensitive  plate  of  his  perceptions  must  have 
been  busy  taking  on  some  of  the  impressions  he  later  fur- 
nished so  lavishly  to  an  admiring  world  of  readers. 

He  was  always  on  the  lookout  for  queer  people,  and  as 
he  had  little  reverence  for  the  law,  what  wonder  that  he 
rarely  treats  with  kindness  the  vain,  weak,  grasping,  pom- 
pous humbugs  he  saw  about  him  in  his  goings  and  comings 
at  Mr.  Blackmore 's  office  and  from  the  dimly  lighted  re- 
porters' gallery  of  Parliament?  These  puppets  of  the 
big  wigged  bench  and  busy  bar  were  capital  material,  if 
the  truth  must  be  told,  and  one  can  only  marvel  at  the 
artist's  unerring  skill  and  infinite  variety.  Of  course, 
American  lawyers  are  not  so  free  from  foibles  as  not  to 
appreciate  to  the  full  Dickens'  conception  of  our  cousins 
across  the  sea.  In  fact,  there  is  hardly  a  picture  or  a  line 
that  does  not  find  its  counterpart  right  at  any  bar.     Dick- 
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ens'  sense  of  human  nature  is  broad.  Its  range  is  very 
wide;  and  its  course  is  aglow,  even  in  this  day  and  gen- 
eration, with  the  light  of  one  of  the  keenest  observers  that 
ever  set  watch  upon  the  ways  of  men. 

These  lawyers  of  Dickens  are  for  the  most  part  minor 
characters.  But  as  Chesterton  truly  says,  '*  Dickens  not 
only  conquered  the  world,  he  conquered  it  with  minor 
characters.'* 

Taking  the  books  as  they  appear  in  chronological  order, 
the  most  normal,  everyday,  common-place  type  of  lawyer 
that  Dickens  ever  drew  is  found  in  that  incohesive  mine 
of  delight,  *'The  Pickwick  Papers" — ^where  one  would  nat- 
urally look  only  for  the  fantastic  and  the  bizarre. 

"He  was  a  little,  high-dried  man,  with  a  dark,  squeezed-up  face,  and 
small,  restless,  black  eyes,  that  kept  winking  and  twinkling  on  each 
side  of  his  little  inquisitive  nose,  as  if  they  were  playing  a  perpetual 
game  of  peep-bo  with  that  feature.  He  was  dressed  all  in  black,  with 
boots  as  shiny  as  his  eyes,  a  low  white  neck-cloth,  and  a  clean  shirt 
with  a  frill  to  it.  A  gold  watch  chain  and  seals  depended  from  his  fob. 
He  carried  his  black  kid  gloves  in  his  hands,  not  on  them;  and  as  he 
spoke,  thrust  his  wrists  beneath  his  coat-tails  with  the  air  of  a  maa 
who  was  in  the  habit  of  propounding  some  regular  posers." 

There  we  have  Mr.  Perker  of  Gray's  Inn,  and  can  well 
imagine  the  keen  satisfaction  that  Dickens  must  have 
picked  out  this  description  from  the  storehouse  of  his 
memory  as  imderclerk  in  Mr.  Blackmore's  office.  It  does 
not  matter  that  Perker  is  the  attorney  of  the  choleric 
Wardle  on  the  trail  of  the  scamp  Jingle — and  that  through 
that  artfully  managed  encounter,  he  subsequently  became 
counsel  for  Mr.  Pickwick, — that  man  **of  god-like  gulli- 
bility,'' as  he  has  been  called.  Perker  could  manage  an 
election,  too,  with  much  ability.  No  one  could  say  but 
what  he  was  useful,  energetic  and  resourceful. 

Mr.  Pickwick  arrives  at  Perker 's  office  after  his  friends 
had  been  subpoenaed  in  Bardell  v.  Pickwick,  just  in  time 
to  witness  the  pathetic  putting-off  of  Watty,  the  bankrupt, 
by  the  diplomatic  clerk,  Lowten.  Watty,  a  '^rustily-clad, 
miserable  looking  man,  in  boots  without  toes,  and  gloves 
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without  fingers,''  had  just  been  falsely  told  that  Mr.  Per- 
ker  was  not  in. 

"'Step  in,  Mr.  Pickwick/  said  Lowten.  'Well,  will  you  leave  a  mee- 
5*age,  Mr.  Watty,  or  will  you  call  again?' 

'*  'Ask  him  to  be  so  kind  as  to  leave  out  word  what  has  been  done  in 
my  business,'  said  the  man;  *for  God's  sake,  don't  neglect  it,  Mr.  Lowten.' 

"*No,  no;  I  won't  forget  it,'  replied  the  clerk.  'Walk  in,  Mr.  Pick- 
wick. Good  morning,  Mr.  Watty;  it's  a  fine  day  for  walking.  Isn't  it?* 
Seeing  that  the  stranger  still  lingered,  he  beckoned  Sam  Weller  to 
follovf-  his  master  in,  and  shut  the  door  in  his  face. 

"  'There  never  was  such  a  pestering  bankrupt  as  that  since  the  world 
began,  I  do  believe!'  said  Lowten,  throwing  down  his  pen  with  the  air 
of  an  injured  man.  'His  affairs  haven't  been  in  chancery  quite  four 
years  yet,  and  I'm  d — d  if  he  don't  come  worrying  here  twice  a  week, 
step  this  way,  Mr.  Pickwick.  Perker  is  in  and  he'll  see  you,  I  know. 
Devilish  cold,'  he  added  pettishly,  'standing  at  that  door  wasting  one's 
time  with  such  seedy  vagabonds!'" 

How  pathetically  true  this  little  touch  is,  we  all  know. 
And  yet  Perker  is  not  intended  at  all  as  an  ungracious  or 
unkind  practitioner.  And  we  as  lawyers,  alas,  know  that 
he  is  not  an  unusual  one,  even  today. 

Perker,  too,  has  the  strongest  possible  admiration  for 
Dodson  &  Fogg, — quite  characteristic  of  the  hustling  lit- 
tle solicitor, — and  it  rather  annoys  Mr.  Pickwick. 

'"They've  not  ^been  sleeping,  I  know  that.  Ah,  they're  very  smart 
fellows, — very  smart,  indeed.' 

"Ajs  the  little  man  concluded,  he  took  an  emphatic  pinch  of  snuff,  as 
a  tribute  to  the  smartness  of  Messrs.  Dodson  &  Fogg. 

"They  are  great  scoundrels,'  said  Mr.  Pickwick.  'Aye,  aye,'  said  the 
little  man;  'that's  a  matter  of  opinion,  you  know,  and  we  don't  dispute 
about  terms;  because,  of  course,  you  can't  be  expected  to  view  these  sub- 
jects with  a  professional  eye.' " 

The  layman's  view  on  the  professional  etiquette  of  Dod- 
son &  Fogg  had  already  been  announced  by  Sam  Weller: 

"'And  of  them  Dodson  &  Fogg  as  does  these  sorts  o'  things  on  spec, 
as  well  as  for  the  other  kind  and  gen'rous  people  o'  the  same  purfession, 
as  sets  people  by  the  ears  free  gratis  for  nothin',  and  sets  their  clerks 
to  work  to  find  out  little  disputes  among  their  neighbors  and  acquaint- 
ance as  vants  settlin'  by  means  o'  lawsuits, — all  I  can  say  o'  them  is, 
that  I  vish  they  had  the  reward  I'd  give  'em.'" 

One  cannot  omit  certain  little  illuminations  from  the 
famous  trial — **the  numerous  muster  of  gentlemen  in  wigs 
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in  the  barristers'  seats,  who  presented,  as  a  body,  all  that 
pleasing  and  extensive  variety  of  nose  and  whisker  for 
which  the  bar  of  England  is  so  justly  celebrated." 

"  *V/ho*8  that  red-faced  man,  who  said  it  was  a  fine  morning,  and 
nodded  to  our  counsel?!  whispered  Mr.  Pickwick. 

"*Mr.  Serjeant  Buzfuz,'  replied  Perker.  'He's  opposed  to  us;  he  leads 
the  other  side.    That  gentleman  behind  him  is  Mr.  Skimpin,  his  junior.* 

"Mr.  Pickwick  was  on  the  point  of  inquiring  with  great  abhorrence  of 
the  man's  cold-blooded  villainy,  how  Mr.  Serjeant  Buzfuz,  who  was 
counsel  for  the  opposite  party,  dared  to  presume  to  tell  Mr.  Serjeant 
Snubbin.  who  was  counsel  for  him,  that  it  was  a  fine  morning,  when  he 
was  interrupted  by  a  general  rising  of  the  barristers  and  a  loud  cry 
of  'Silence*  from  the  officers  of  the  court.  Looking  around  he  found 
that  this  was  caused  by  the  entrance  of  the  judge." 

What  lawyer,  too,  fails  to  appreciate  the  following: 

"  'Bardell  and  Pickwick.'  cried  the  gentleman  in  black,  calling  on  the 
case  which  stood  first  on  the  list. 

*'*I  am  for  the  plaintiff,  my  Lord,'  said  Mr.  Serjeant  Buzfuz. 

"*Who  is  with  you,  brother  Buzfuz?'  said  the  judge.  Mr.  Skimpin 
bowed  to  intimate  that  he  was. 

"  'I  appear  for  the  defendant,  my  Lord/  said  Mr.  Serjeant  Snubbin. 

"'Anybody  with  you,  brother  Snubbin?'  inquired  the  court. 

**  *Mr.  Phunky,  my  Lord,'  replied  Serjeant  Snubbin. 

"  'Serjeant  Buzfuz  and  Mr.  Skimpin  for  the  plaintiff,'  said  the  judge, 
writing  down  the  names  in  his  note  book,  and  reading  as  he  wrote,  'for 
the  defendant,  Serjeant  Snubbin  and  Mr.  Monkey.' 

"  'Beg  your  Lordship's  pardon,  Phunky.' 

"  *0h,  very  good,'  said  the  judge.  'I  never  had  the  pleasure  of  hear- 
ing the  gentleman's  name  before.'  Here  Mr.  Phunky  bowed  and  smiled 
and  the  judge  bowed  and  smiled,  too,  and  then  Mr.  Phunky,  blushing 
into  the  very  whites  of  his  eyes,  tried  to  look  as  if  he  didn't  know  that 
anybody  was  gazing  at  him;  a  thing  which  no  man  ever  succeeded  in 
doing  yet,  or,  in  all   reasonable   proba'bility,  ever  will. 

•*  'Go  on,'  said  the  judge." 

Perhaps  a  word  should  be  said  to  recall  Mr.  Serjeant 

Snubbin : 

"a  lantern-faced,  sallow  complexioned  man  of  about  five  and  forty,  or — 
as  the  novels  say — he  might  be  fifty.  He  had  that  dull  looking  boiled 
eye  which  is  so  often  to  be  seen  in  the  heads  of  people  who  have  apidied 
themselves  during  many  years  to  weary  and  laborious  courses  of 
study.  .  .  .  His  hair  was  thin  and  weak,  which  was  partly  attributable 
to  his  having  never  devoted  much  time  to  its  arrangement,  and  partly 
to  his  having  worn  for  five  and  twenty  years  the  forensic  wig  which 
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hung  on  a  block  beside  him.  .  .  .  Books  of  practice,  heaps  of  papers 
and  opened  letters  were  scattered  over  the  table  without  any  attempt 
at  order  or  arrangement;  the  furniture  of  the  room  was  old  and  rickety; 
the  doors  of  the  book-case  were  rotting  on  their  hinges;  the  dust  flew 
from  the  carpet  in  little  clouds  at  every  step;  the  blinds  were  yellow 
with  age  and  dirt;  and  the  state  of  everything  in  the  room  showed  with 
a  clearness  not  to  be  mistaken  that  Mr.  Serjeant  Snubbin  was  far  too 
much  occupied  with  his  professional  pursuits  to  take  any  great  heed 
or  regard  of  his  personal  comforts." 

Time,  of  course,  will  not  permit  further  reference  to 
that  delicious  trial.  The  bullying  thunder  of  Serjeant 
Buzfuz  and  the  inferior  cunning  of  Mr.  Skimpin  stand  to- 
day, as  they  did  then,  as  an  example  of  what  may  be  legally 
made  out  of  a  piece  of  whole  cloth. 

A  word  might  be  said  in  passing  of  another  type — the* 
hanger-on  of  the  insolvent  court — Mr.  Solomon  Pell.  See  if 
you  don^t  recognize  him.  He  was  **a  fat,  flabby,  pale  man, 
in  a  surtout  which  looked  green  one  minute  and  brown  the 
next;  with  a  velvet  collar  of  the  same  cameleon  tints.  His 
forehead  was  n^irrow,  his  face  wide,  his  head  large,  and  his 
nose  all  on  one  side,  as  if  Nature,  indignant  with  the  pro- 
pensities she  observed  in  him  in  his  birth,  had  given  it  an 
angry  tweak  from  which  it  had  never  recovered.  Being 
short-necked  and  asthmatic,  however,  he  respired  princi- 
pally through  this  feature;  so  perhaps  what  it  wanted  in 
ornament  it  made  up  in  usefuhiess.^' 

"'The  late  Lord  Chancellor,  gentlemen,  was  very  fond  of  me,'  said 
Mr.  Pell.  .  .  .  *I  remember,  gentlemen,  dining  with  him  on  one  occa- 
glon;~there  was  only  us  two,  but  everything  as  splendid  as  if  twenty 
people  had  been  expected, — the  great  seal  on  a  dumb-waiter  at  his  side, 
and  a  man  in  a  bag  wig  and  a  suit  of  armor  guarding  the  wall  with  a 
drawn  sword  and  silk  stockings,  which  is  perpetually  done,  gentlemen, 
night  and  day;  when  he  said.  Tell,'  he  said,  'No  false  delicacy.  Pell.  You 
are  a  man  of  talent;  you  can  get  anybody  through  the  Insolvent  Court, 
Pell;  and  your  country  should  be  proud  of  you.'  Those  were  his  very 
words.  "My  Lord,*  I  said,  *You  flatter  me.'  'Pell,'  he  said,  'if  I  do,  I'm 
damned.'  .  .  .  Tou  will  excuse  me,  gentlemen;  I  was  imprudent.  I 
feel  I  have  no  right  to  mention  this  matter  without  his  concurrence. 
Thank  you,  sir,  thank  you.'  Thus  delivering  himself,  Mr.  Pell  thrust 
his  hands  into  his  pockets^  and  frowning  grimly  around,  rattled  three 
half-pence  with  terrible  determination." 
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What  wonder  that  the  discriminating  Mr.  Weller,  the 
elder,  entrusted  him  with  the  probate  of  the  estate  of  his 
lamented  wife ! 

Comment  on  the  picturesque  features  of  the  classic  firm 
of  Dodson  &  Fogg  has  been  purposely  deferred.  The  best 
light  is  thrown  on  Mr.  Fogg  by  Mr.  Wicks,  one  of  his  clerks, 
when  he  describes,  in  the  hearing  of  Mr.  Pickwick  and  Sam 
Weller  how  his  superior  treated  a  poor,  unfortunate  named 
Ramsey  who  had  fallen  into  his  toils: 

"  'Well,  sir,  have  you  come  to  settle?'  *Yes,  I  have,  sir/  said  Ramsey, 
putting  his  hand  in  his  pocket  and  bringing  out  the  money,  'the  debt's 
two  pound  ten,  and  the  costs  three  pound  five,  and  here  it  is,  sir.*  and 
he  sighed  like  bricks  as  he  lugged  out  the  money,  done  up  in  a  bit  of 
blotting  paper.  Old  Fogg  looked  first  at  the  money  and  then  at  him, 
and  then  he  coughed  in  his  rum  way  so  that  I  knew  something  was 
coming.  Tou  don't  know  there's  a  declaration  filed,  which  increases 
the  costs  materially,  I  suppose?'  said  Fogg.  Tou  don't  say  that,  sir,' 
Faid  Ramsey,  starting  back;  'the  time  was  only  out  last  night,  sir.'  1  do 
say  it  .though,'  said  Fogg.  *My  clerk's  just  gone  to  file  it.  Hasn't  Mr. 
Jackson  gone  to  file  that  declaration  in  Bullman  and  Ramsey,  Mr.  Wicks?* 
Of  course,  I  said  yes,  and  then  Fogg  coughed  again  and  looked  at  Ram- 
sey. 'My  God!'  said  Ramsey,  'and  have  I  nearly  .driven  myself  mad, 
scraping  this  money  together,  and  all  to  no  purpose?'  'None  at  all,'  said 
Fogg  coolly;  'so  you  had  better  go  back  and  scrape  some  more  together 
and  bring  it  here  in  time.*  'I  can't  get  it,  by  God,'  said  Ramsey,  strik- 
ing the  desk  with  his  fist.  'Don't  bully  me,  sir,*  said  Fogg,  getting  into 
a  passion  on  purpose.  'I  am  not  bullying  you,  sir,*  said  Ramsey.  'You 
are.*  said  Fogg.  'Get  out,  sir.  Get  out  of  this  office,  sir,  and  come  back. 
sir,  when  you  know  how  to  behave  yourself.'  Well,  Ramsey  tried  to 
speak,  but  Fogg  wouldn't  let  him,  so  he  put  the  money  in  his  pocket 
and  sneaked  out.  The  door  was  scarcely  shut,  when  old  Fogg  turned 
around  to  me,  with  a  sweet  smile  on  his  face,  and  drew  the  declaration 
out  of  his  coat  pocket.  'Here,  Wicks,*  says  Fogg,  'take  a  cab  and  go 
down  to  the  Temple  as  quick  as  you  can  and  file  that.  The  costs  are 
quite  safe,  for  he's  a  steady  man  with  a  large  family  .  .  .  and  if  he 
gives  us  a  warrant  of  attorney  as  he  must  in  the  end,  I  know  his  employ- 
ers will  see  it  paid;  so  we  may  as  well  get  all  we  can  out  of  him,  Mr. 
Wicks.  It's  a  Christian  act  to  do  it,  Mr.  Wicks,  for  with  his  large 
family  and  small  income,  he'll  be  all  the  better  for  a  good  lesson  against 
getting  into  debt.  Won't  he,  Mr.  Wicks,  won't  he?'--and  he  smiled  so 
good-naturedly  as  he  went  away,  that  it  was  delightful  to  see  him.  "He 
is  a  capital  man  of  business,'  said  Wicks  in  a  tone  of  the  deepest 
admiration,  'capital,  isn't  he?' 

"  'Nice  men,  these  here,  sir,'  whispered  Mr.  Weller  to  his  master.    "Werry 
nice  notion  of  fun  they  has,  sir.'" 
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This  man  of  business,  we  learn,  was  *'an  elderly,  pimply- 
faced,  vegetable-diet  sort  of  man,  in  a  black  coat,  dark  mix- 
ture trousers  and  small  black  gaiters;  a  kind  of  being  who 
seemed  to  be  an  essential  part  of  the  desk  at  which  he  was 
writing,  and  to  have  about  as  much  thought  or  feeling.'' 
Mr.  Dodson  was  '*a  plump,  portly,  stem-looking  man,  with 
a  loud  voice.''  But  enough  has  been  said  to  entirely  justify 
Mr.  Pickwick's  angry  final  words  which  he  flung  with  in- 
tense gusto  over  the  banisters  after  them  when  all  the 
costs  in  the  Bardell  case  were  settled  and  paid:  ''You  are 
a  couple  of  mean,  rascally,  pettifogging  robbers" — ^a  de- 
scription that  applies  just  as  appropriately  to  some  of  our 
brethren  today,  as  to  those  worthies  of  an  earlier  time. 

In  ''Oliver  Twist,"  the  next  and  really  first  novel  of 
Dickens,  there  is  a  fine  working  in  of  legal  atmosphere,  not- 
ably in  the  trial  of  Fagin.  But  the  emphasis  is  almost 
entirely  on  the  dramatic  effect,  and  nothing  is  said  about 
the  personnel  of  the  lawyers.  A  picture  of  Magistrate 
Fang  is  shown,  on  the  occasion  of  Mr.  Brownlow's  visit 
after  his  pocket  had  been  picked,  which  is  worthy  of  atten- 
tion. 

"Mr.  Fang  was  a  lean,  long-backed,  stiff-necked,  middle-sized  man,  wltli 
no  great  quantity  of  hair,  and  what  he  had,  growing  on  the  back  and 
sides  of  his  head.  His  face  was  stern  and  much  flushed.  If  he  were 
really  not  in  the  habit  of  drinking  rather  more  than  was  exactly  good 
for  him,  he  might  have  brought  an  action  against  his  countenance  for 
libel,  and  have  recovered  heavy  damages." 

He  proceeds  to  bully-rag  and  brow-beat  and  insult  Mr. 
Brownlow  who  had  attempted  in  a  gentlemanly  manner  to 
state  his  case.  The  policeman  who  had  arrested  Oliver 
states  there  were  no  witnesses. 

"Mr.  Fang  sat  silent  for  some  minutes,  and  then  turning  round  to  the 
prosecutor,  said  in  a  towering  passion: 

"  'Do  you  mean  to  state  what  your  complaint  against  this  boy  is,  man, 
or  do  you  not?  You  have  been  sworn.  Now  if  you  stand  there  refusing 
to  give  evidence,  I'll  punish  you  for  disrespect  to  the  bench;  I  will 
by  .' 

"By  what,  or  by  whom,  nobody  knows,  for  the  clerk  and  Jailer  coughed 
very  loud  Just  at  the  right  moment;   and  the  former  dropped  a  heavy 
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book  upon  the  floor,  thus  preventing  the  word  from  being  heard — acci- 
dentally, of  course." 

When  Oliver  drops  in  a  faint  on  the  floor  and  has  been 
committed  for  three  months^  hard  labor,  the  owner  of  the 
bookstand  rushes  in  and  convinces  the  court  with  much  dif- 
ficulty that  Oliver  was  not  the  criminal,  having  witnessed 
the  entire  transaction,  Dickens  remarks : 

"Although  the  presiding  genii  in  such  an  office  as  this,  exercise  a  sum- 
mary and  arbitrary  power  over  the  liberties,  the  good  name,  the  character, 
almost  the  lives,  of  her  Majesty's  subjects,  especially  of  the  poorer  class; 
and  although  within  such  walls,  enough  fantastic  tricks  are  daily  played 
to  make  the  angels  blind  with  weeping,  they  are  closed  to  the  public, 
save  through  the  medium  of  the  daily  press." 

It  appears  that  the  book  Mr.  Brownlow  had  in  his  hand 
had  not  been  paid  for. 

"'A  nice  person  to  prefer  a  charge  against  a  poor  boy,**  said  Fang, 
with  a  comical  effort  to  look  humane.  'I  consider,  sir,  that  you  have 
obtained  possession  of  that  book  under  very  suspicious  and  disreputal)le 
circumstances;  and  you  may  think  yourself  very  fortunate  that  the 
oi^-ner  of  the  property  declines  to  prosecute.  Let  this  be  a  lesson  to  you, 
my  man,  or  the  law  will  overtake  you  yet  The  boy  is  discharged.  Clear 
the  office.' " 

Everyone  can  sympathize  with  the  *^D ^n  me^'  of  the 

old  gentleman  as  he  **  bursts  with  the  rage  he  had  kept 
down  so  long/'    Some  of  us  have  witnessed  scenes  not  un- 
like this  in  the  justice  shops  of  our  own  unhallowed  mem- 
ory. 

Passing  over  ''Nicholas  Nickelby,**  the  next  book  of  Dick- 
ens'  earlier  work,  which,  strange  to  say,  contains  no  lawyer 
characters,  we  come  to  one,  which  while  least  artistic,  per- 
haps, introduces  us  to  as  precious,  a  pair  of  legal  scoundrels 
as  ever  graced  the  pa^es  of  fiction — Mr.  Sampson  Brass 
and  his  sister  Sally.  Dickens  seems  to  have  gone  far  afield 
into  his  imagination  to  conjure  up  personages  of  such  in- 
carnate villainy  and  swept  clean  the  by-ways  of  sentimen- 
tality, in  giving  us  ''Old  Curiosity  Shop."  As  a  novel,  it 
is  impossible.  Yet  in  the  unblushing  tools  of  the  devilish 
Quilp,  and  in  the  lovable  and  delightful  Dick  Swiveller,  he 
has  wrought  material  that  will  never  die. 
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Sampson  Brass  stands  forth,  as  if  fashioned  of  the  metal 
of  his  name,  thus : 

**This  Brass  was  an  attorney  of  no  very  good  repute  from  Berls  Marks 
in  the  City  of  London;  he  was  a  tall,  meagre  man,  with  a  nose  like  a 
wen,  a  protruding  forehead,  retreating  eyes,  and  hair  of  deep  red.  He 
wore  a  long  black  surtout  reaching  nearly  to  his  ankles,  short  black 
trousers,  high  shoes  and  cotton  stockings  of  a  bluish  gray.  He  had  a 
cringing  manner,  but  a  very  harsh  voice,  and  his  'blandest  smiles  were 
so  extremely  forbidding,  that  to  have  had  his  company  under  the  least 
repulsive  circumstances,  one  would  have  wished  him  to  be  out  of  tem- 
per that  he  might  only  scowl." 

The  den  behind  the  name-plate  of  ^* Brass,  Solicitor,"  is 
thus  described : 

"A  rickety  table  with  spare  bundles  of  papers,  yellow  and  ragged  from 
long  carriage  in  the  pocket,  ostentatiously  displayed  upon  its  top;  a 
couple  of  stools  set  face  to  face  on  opposite  sides  of  this  crazy  piece  ol 
furniture,  a  treacherous  old  chair  by  the  fire-place,  whose  withered  arms 
had  hugged  fuH  many  a  client,  and  helped  to  squeeze  him  dry;  a  second- 
hand wig  box,  used  as  a  depository  for  blank  writs  and  declarations  and 
other  small  forms  of  law,  once  the  sole  contents  of  the  head  which 
belonged  to  the  wig  which  belonged  to  the  box,  as  they  were  now  of  the 
box  itself;  Iwo  or  three  common  books  of  practice;  a  Jar  of  ink,  a  pounce 
box,  a  stunted  hearth-broom,  a  carpet  trodden  to  shreds  but  still  clinging 
with  the  tightness  of  desperation  to  its  tacks, — these,  with  the  yellow 
wainscote  of  the  walls,  the  smoke-discolored  ceiling,  the  dust  and  cob- 
webs, were  among  the  most  prominent  decorations  of  the  office  of  Mr. 
Sampson  Brass." 

The  lady  lawyer  was  not  a  thing  of  Dickens'  day,  but 
Sampson  had  in  his  sister,  **his  clerk,  as^istant^  house- 
keeper, secretar}%  confidential  plotter,  adviser,  intriguer 
and  bill  of  cost  increaser,  Miss  Brass — a  kind  of  Amazon  at 
common  law,''  who  certainly  merits  attention  among  the 
lawyers  of  Charles  Dickens. 

**Miss  Sally  Brass,  then,  was  a  lady  of  thirty-five  or  thereaJbouts,  of  a 
gaunt  and  bony  figure,  and  a  resolute  bearing,  which  if  it  repressed  the 
softer  emotions  of  love,  and  kept  admirers  at  a  distance,  certainly  Inspired 
a  feeling  akin  to  awe  in  the  hearts  of  those  male  strangers  who  had  the 
happiness  to  approach  her.  In  face  she  bore  a.  striking  resemblance  to 
her  brother  Sampson— so  exact,  indeed,  was  the  likeness  between  them, 
that  had  it  consorted  with  Miss  Brass's  maiden  modesty  and  gentle 
womanhood  to  have  assumed  her  brother's  clothes  in  a  frolic  and  sat 
down  beside  liim,  it  would  have  been  difficult  for  the  oldest  friend  of  the 
family  to  determine  which  was  Sampson  and  which  Sally,  especially  as 
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the  lady  carried  upon  her  upper  lip  certain  reddish  demonstrations,  which, 
if  the  imagination  had  been  assisted  hy  her  attire,  might  have  been  mis- 
taken for  a  beard.  These  were,  however,  in  all  probability,  nothing  more 
than  eye-lashes  in  a  wrong  place,  as  the  eyes  of  Miss  Brass  were  quite 
free  from  any  such  natural  Impertenancies.  In  complexion  Miss  Brass 
was  sallow,  so  to  speak — but  this  hue  was  agreeably  relieved  -by  the 
healthy  glow  which  mantled  in  the  extreme  tip  of  her  laughing  nose. 
Her  voice  was  exceedingly  impi*essive — deep  and  rich  in  quality,  and  once 
heard,  not  easily  forgotten.  Her  usual  dress  was  a  green  gown,  in  color 
not  unlike  the  curtain  of  the  office  window,  made  tight  to  the  figure,  and 
terminating  at  the  throat,  where  it  was  fastened  behind  by  a  peculiarly 
large  and  massive  button.  Feeling,  no  doubt,  that  simplicity  and  plain- 
ness are  the  soul  of  elegance.  Miss  Brass  wore  no  collar  or  kerchief 
except  upon  her  head,  which  was  invariably  ornamented  with  a  brown 
gauze  scarf,  like  the  wing  of  the  fabled  vampire,  and  which,  twisted 
into  any  form  that  happened  to  suggest  itself,  formed  an  easy  and  graceful 
head-dress. 

"Such  was  Miss  Brass  in  person.  In  mind  she  was  of  a  strong  and 
vigorous  turn,  having  from  her  earliest  youth  devoted  herself  with  oncom- 
mon  ardour  to  the  study  of  the  law;  not  wasting  her  speculations  upon 
its  eagle  flights,  which  are  rare,  but  tracing  it  attentively  through  all 
the  slippery  and  eel-like  crawlings  in  which  It  commonly  pursues  its 
way.  Nor  had  she  like  many  persons  of  great  intellect,  confined  her- 
self to  theory,  nor  stopped  short  where  practical  usefulness  begins;  in 
as  much  as  she  could  engross  fair  copy,  fill  up  by  printed  forms  with 
perfect  accuracy,  and  in  short  transact  any  ordinary  duty  of  the  office 
down  to  pouncing  a  skin  of  parchment  or  mending  a  pen." 

When  Brass  and  his  rascally  sister  attempt  to  involve 
the  innocent  Kit  in  a  petty  theft,  in  obedience  to  the  wishes 
of  their  wretched  master,  Quilp,  the  trial  is  in  Mr.  Dickens' 
best  style.  After  Brass  and  his  sister  have  been  examined 
and  cross-examined  by  respective  counsel,  ''Mr.  Brass's 
gentleman  calls  Eichard  Swiveller  and  Eichard  Swiveller 
appears  accordingly."  This  character,  though  he  has  been 
classed  among  the  lawyers  of  Dickens,  could  hardly  pass 
muster  in  that  capacity  on  a  strict  analysis.  He  was  a  law 
clerk,  and  a  mighty  poor  one  at  that ;  he  was  good  for  noth- 
ing and  irresponsible  to  a  degree ;  but  he  possessed  in  pecu- 
liar richness  that  human  credibility,  lightness,  lovableness 
and  absurdity,  all  tending  to  a  very  sympathetic  assemblage 
of  real  essentials,  that  brings  a  joyous  smile,  even  though  it 
makes  the  heart  bleed.    Chesterton  rightly  says,  he  ''is  per- 
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haps  the  noblest  of  all  the  noble  creations  of  Dickens/*  He 
does  his  best  for  poor  Kit : 

"Now,  Mr.  Brass's*  gentleman  has  It  whispered  In  his  ear  that  this 
witness  is  disposed  to  be  friendly  to  the  prisoner—which,  to  say  the 
truth,  he  is  rather  glad  to  hear,  as  his  strength  is  considered  to  lie  in 
what  is  familiarly  termed  badgering.  Whereupon  he  begins  by  request- 
ing the  officer  to  be  quite  sure  that  this  witness  kisses  the  book,  and  then 
goes  to  work  at  him  tooth  and  nail. 

"'Mr.  Swiveller,*  says  this  gentleman  to  Dick,  when  he  has  told  his 
tale  with  evident  reluctance  and  a  desire  to  make  the  best  of  it,  *pray, 
sir,  where  did  you  dine  yesterday— was  it  near  here,  sirr  *0h  to  be 
sure, — yes — ^just  over  the  way.'  To  be  sure,  yes,  just  over  the  way,' 
repeats  Mr.  Brass's  gentleman  with  a  glance  at  the  court.  'Alone,  sir?' 
*I  beg  your  pardon,'  says  Mr.  Swiveller,  who  has  not  caught  the  question. 
Alone,  sir?'  repeats  Mr.  Brass's  gentleman  in  a  voice  of  thunder,  'did 
you  dine  alone?  Did  you  treat  anybody,  sir?  Come!'  *0h  yes,  to  be 
sure — yes,  I  did,'  says  Mr.  Swiveller  with  a  smile.  'Have  the  goodness 
to  banish  a  levity,  sir,  which  is  very  ill-suited  to  the  place  in  which 
you  stand  (though  perhaps  you  have  reason  to  be  thankful  that  it's  only 
that  place),'  says  Mr.  Brass's  gentleman,  with  a  nod  of  the  head,  insinu- 
ating that  the  dock  is  Mr.  Swiveller's  sphere  of  action;  'and  attend  to 
me.  You  were  waiting  about  here  yesterday,  in  expectation  that  this 
was  coming  on.  You  dined  over  the  way.  You  treated  somebody.  Now, 
was  that  somebody  brother  to  the  prisoner  at  the  bar?'  Mr.  Swiveller 
is  proceeding  to  explain.    'Yes,  or  no,  sir,*  cries  Mr.  Brass's  gentleman. 

'But  will  you  allow  me '    Tes  or  no,  sir.'    'Yes,   it  was,   but ' 

'Yes,  it  was,'  cries  the  gentleman,  taking  him  up  short— 'and  a  very 
pretty  witness  you  are.' 

"Down  sits  Mr.  Brass's  gentleman.  Kit's  gentleman  not  knowing  how 
the  matter  really  stands,  is  afraid  to  pursue  the  subject.  Richard  Swivel- 
ler retires,  abashed.  Judge,  jury  and  spectators  have  visions  of  his 
lounging  about  with  an  ill-looking,  large-whiskered,  dissolute  young  fel- 
low of  six  feet  high.  The  reality  is,  little  Jacob,  with  the  calves  of  his 
legs  exposed  to  the  open  air  and  himself  tied  up  in  a  shawl.  Nobody 
knows  the  truth;  everybody  believes  a  falsehood;  and  all  because  of  the 
ingenuity  of  Mr.  Brass's  gentleman." 

We  cannot  further  follow  the  fortunes  of  Sampson  and 
his  sister  Sally.  Dickens  leaves  them^  five  years  after 
Sampson's  sojourn  in  the  penitentiary  as  *'two  wretched 
people''  who  **were  more  than  once  observed  to  crawl  at 
dusk  from  the  inmost  recesses  of  St.  Giles  and  to  take  their 
way  along  the  streets,  with  shuffling  steps  and  cowering, 
shivering  forms,  looking  into  the  roads  and  kennels  as  they 
VOL.  XLIV.  35 
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went  in  search  of  refuse  food  or  disregarded  offal/'  But, 
then,  Dickens,  as  I  suspect,  was  trying  to  see  how  deep  in 
horrors  he  could  bring  Quilp  and  all  his  associates,  so  as 
to  form  as  acute  a  contrast  as  possible  to  the  saintly  pre- 
cocity of  little  Nell  and  the  exquisite  lovableness  of  Dick 
Swiveller. 

Passing  **Bamaby  Budge,''  which  has  no  men  of  law,  we 
come  to  the  author's  first  incursion  into  America,  which 
was  the  cause  of  some  considerable  resentment — *^  Martin 
Chuzzlewit" — ^but  which,  as  soon  as  its  great  satire  was 
properly  understood,  lost  him  no  friends.  The  book  con- 
tains many  notable  characters  that  did  much  to  enhance 
Dickens'  permanent  reputation;  but  it  is  certainly  not 
among  his  best.  Pecksniff  and  Mrs.  Gamp  will  never  die. 
The  two  Jonases  are  powerfully  conceived.  The  only  law- 
yer is  a  rather  incidental  and  ordinary  figure — ^Mr.  Fips, 
of  Austen  Friars.  He  is  the  vehicle  employed  by  old  Jonas 
Chuzzlewit  to  provide  Tom  Pinch  with  employment  pend- 
ing the  former's  exposure  of  Pecksniff.  There  is  nothing 
particularly  striking  to  recall  about  Mr.  Fips — and  his 
** mighty  yellow  jaundiced  little  office,"  with  its  old  rug 
designed  apparently  for  tripping  up  clients.  There  was  **a 
great  black  sprawling  splash  upon  the  floor  in  one  comer, 
as  if  some  old  clerk  had  cut  his  throat  there,  years  ago,  and 
had  let  out  ink  instead  of  blood."  There  is  really  nothing 
more  to  say  than  to  agree  with  Dickens  that  when  all  the 
clouds  of  mystery  were  cleared  away,  **he  showed  himself 
a  perfect  Trump,  did  Fips,  in  all  respects." 

Yet  there  is  nothing  salient  to  take  hold  of,  so  we  go  on, 
passing  another  lawyerless  chronicle,  '*Dombey  and  Son," 
and  reach  that  very  excellent  novel,  most  beloved  by  Dick- 
ens himself,  **  David  Copperfield." 

This  book  is  the  first  of  that  obvious  classification, — the 
later  works  of  Dickens.  From  here  on,  one  finds  less  cari- 
cature and  more  realism.  Whether,  Dickens'  genius  being 
what  it  was,  this  means  improvement  in  his  work,  is  a  de- 
batable question.    So  far,  however,  as  his  lawyers  are  con- 
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cemedy  it  cannot  be  denied  that  the  more  serious  treatment 
accorded  them  from  now  on,  shows  that  the  author  was 
not  entirely  bound  to  ridicule  and  despise  his  early  aban- 
doned profession.  It  is  easy  to  see  that  for  some  reason 
Dickens  had  at  last  come  around  to  the  point  of  view  that 
one  could  be  a  normal  human  being  and  a  lawyer,  too — and 
so  he  strives  to  paint  them  more  and  more  as  they  really 
were,  with  only  occasional  lapses  into  the  grotesque — al- 
though, as  I  have  sought  to  imply,  the  latter  treatment  is 
the  more  effective  as  an  instrument  of  reform. 

The  quasi-autobiographical  nature  of  David  Copperfield 
presented  a  fine  field  for  the  transition  to  the  new  manner. 
Again,  Dickens  passed  from  Dombey  and  Son,  with  which 
he  at  times  had  much  difiSculty,  he  confesses,  in  proceeding, 
to  a  work  which  he  loved,  and  had  long  made  notes  for — 
vivid,  convincing  and  real.  The  grotesque  becomes  here 
less  and  less  apparent, — the  real  lawyers  stand  out  as  ac- 
tual characters  in  the  drama  of  life. 

From  the  moment  the  face  of  Uriah  Heap  is  described, 
one  is  conscious  of  the  nature  to  whom  it  belongs : 

"It  was  quite  as  cadaverous  as  it  had  looked  in  the  window,  thiragh 
in  the  grain  of  it  there  was  that  tinge  of  red  which  is  sometimes  to  he 
observed  in  the  skins  of  red-haired  people.  It  belonged  to  a  red-haired 
person — ^a  youth  of  fifteen,  as  I  take  it  now,  but  looking  much  older-^ 
whose  hair  was  cropped  as  close  as  the  closest  stubble;  who  had  hardly 
any  eyebrows,  and  no  eyelashes,  and  eyes  of  a  red-brown,  so  unsheltered 
and  unshaded  that  l'  remember  wondering  how  he  went  to  sleep.  He 
was  high^houldered  and  bony;  dressed  in  decent  black,  with  a  white 
wisp  of  a  neck-cloth,  buttoned  up  to  the  throat;  and  had  a  long,  lank 
skeleton  hand,  which  particularly  attracted  my  attention  as  he  stood 
at  the  pony's  head,  rubbing  his  chin  with  it,  and  looking  up  at  us  im 
the  chaise." 

Next  is  described  the  mild,  weak,  gentlemanly  steward  of 
estates  who  subsequently  became  so  tightly  enmeshed  in  the 
toils  of  the  **  'umble  Uriah,''  and  to  whose  care  David  was 
entrusted, — Mr.  Wickfield : 

'^is  hair  was  quite  white  now,  though  his  eyebrows  were  still  black. 
He  had  a  very  agreeable  face,  and,  I  thought,  was  handsome.  There 
was  a  certain  richness  in  his  complexion  which  I  had  been  long  aecus- 
under  Peggotty's  tuition  to  connect  with  port  wine;  and  I  fueled 
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it  was  in  his  voice,  too,  and  referred  his  growing  corpulency  to  the  same 
cause.  He  was  very  cleanly  dressed,  in  a  -blue  coat,  striped  .waistcoat, 
and  nankeen  trousers,  and  his  fine  frilled  shirt  and  cambric  neck-cloth 
looked  unusually  soft  and  white,  reminding  my  strolling  fancy  (I  call 
to  mind)  of  the  plumage  on  the  breast  of  a  swan/* 

At  last  David  is  taken  over  to  Doctors'  Commons  to  see 
liow  he  would  like  to  become  a  proctor  in  admiralty.  The 
court  is  described^  with  the  sundry  gentlemen  in  red  gowns 
and  gray  wigs,  whom  David  found  to  be  the  doctors,  to- 
gether with  the  proctors  in  black  gowns  with  white  fur,  and 
the  ''little  old  gentleman  whom  if  I  had  seen  in  an  aviary 
I  should  certainly  have  taken  him  for  an  owl,  but  who,  I 
learned,  was  the  presiding  judge.'' 

"The  public,  represented  by  a  boy  with  a  comforter  and  a  shabby- 
genteel  man  secretly  eating  crumbs  out  of  his  coat  pockets,  was  warming 
itself  at  a  stove  in  the  center  of  the  Court.  The  languid  stillness  of 
the  place  was  only  broken  by  the  chirping  of  this  fire  and  by  the  voice 
of  one  of  the  doctors,  who  was  wandering  slowly  through  a  perfect 
library  of  evidence  and  stopping  to  put  up,  from  time  to  time,  at  little 
roadside  inns  of  argument  on  the  journey.  Altogether,  I  have  never,  on 
any  occasion,  made  one  at  such  a  cosy,  dozy,  old-fashioned,  time-forgotten, 
sleepy-headed  little  family  party  in  all  my  life;  and  I  felt  it  would  be 
quite  a  soothing  opiate  to  belong  to  it  in  any  character— except,  perhaps, 
as  a  suitor." 

The  conception  of  Spenlow  and  Jorkins — one  of  Dickens' 
happiest — ^must  not  be  overlooked.  It  has  its  application 
even  today.    Spenlow 

"was  a  little,  light-haired  gentleman,  with  undeniable  boots,  and  the 
stiffest  of  white  cravats  and  shirt-collars.  He  was  buttoned  up  mighty 
trim  and  tight,  and  must  have  taken  a  great  deal  of  pains  with  his 
whiskers,  which  accurately  curled.  ...  He  was  got  up  with  such 
care,  and  was  so  stiff,  that  he  could  hardly  bend  himself,  being  obliged, 
when  he  glanced  at  some  papers  on  his  desk,  after  sitting  down  in  Ms 
chair,  to  move  his  whole  body,  from  the  bottom  of  his  spine  like  Punch." 

Negotiations  are  opened  to  place  David  under  the  tuition 
of  this  firm.  David  suggests  that  he  should,  before  pledg- 
ing himself,  have  an  opportunity  of  trying  how  he  liked  it, 
before  he  boimd  himself  irrevocably. 

"'Oh,  surely!  surely^  said  Mr.  Spenlow,  'we  always  in  this  house 
propose  a  month — ^an  initiatory  month.    I  should  be  happy,  myself,  to 
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propose  two  months— three— an  Indefinite  period,  in  fact— but  I  have 
a  partner,  Mr.  Jorkina.* 
"  *And  the  premium,  sir,'  I  returned,  *is  a  thousand  pounds.' 
"  'And  the  premium.  Stamp  included,  is  a  thousand  pounds,'  said  Mr. 
Spenlow.  'As  I  have  mentioned  to  Miss  Trotwood,  I  am  actuated  by  no 
mercenary  considerafions;  few  men  are  less  so,  I  believe;  but  Mr.  Jorkins 
has  his  opinions  on  these  subjects,  and  I  am  bound  to  respect  Mr. 
Jorkins'  opinions.  Mr.  Jorkins  thinks  a  thousand  pounds  too  little  in 
short.'"    .    .    . 

'1  was  quite  dismayed  by  the  idea  of  this  terrible  Jorkins.  But  I 
found  out  afterwards  that  he  was  a  mild  man  of  heavy  temperament, 
whose  place  in  the  business  was  to  keep  himself  in  the  background  and 
be  constantly  exhibited  as  the  most  obdurate  and  ruthless  of  men.  If  a 
clerk  wanted  his  salary  raised,  Mr.  Jorkins  wouldn't  listen  to  such  a 
proposition.  If  a  client  were  slow  to  settle  his  bill  of  costs,  Mr.  Jorkins 
was  resolved  to  have  ft  paid,  and  however  painful  these  things  might 
be  (and  always  were)  to  the  feelings  of  Mr.  Spenlow,  Mr.  Jorkins  would 
have  his  bond.  The  heart  and  hand  of  the  good  angel  Spenlow  would 
have  been  always  open,  but  for  the  restraining  demon  Jorkins.  As  I 
have  grown  older,  I  think  I  have  had  experience  of  some  other  houses 
doing  business  on  the  principle  of  Spenlow  and  Jorkins!" 

David  later  had  occasion  to  ask  Mr.  Spenlow  what  he 
considered  the  best  sort  of  professional  business.  The  an- 
swer, I  am  sure,  appeals  to  us  all — though  not  perhaps  for 
the  same  reasons,  exactly. 

"A  good  case  of  a  disputed  will,  when  there  was  a  neat  little  estate 
of  thirty  or  forty  thousand  pounds,  was,  perhaps,  the  best  of  all.  In 
such  a  case,  he  said,  not  only  were  there  very  pretty  pickings  in  the 
way  of  arguments  at  every  stage  of  the  proceedings,  and  mountains  upon 
mountains  of  evidence  on  interrogatory  and  counter-interrogatory  (to 
say  nothing  of  an  appeal  lying,  first  to  the  Delegates  and  then  to  the 
Lords);  but  the  costs  being  pretty  sure  to  come  out  of  the  estate  at 
last,  both  sides  went  at  in  a  lively  and  spirited  manner,  and  expense 
was  no  consideration." 

Spenlow  carries  liis  humbuggery  to  the  grave.  After  he 
had  impressed  with  much  care  on  David  that  he  had  **8ome 
property  to  bequeath  to  his  child/'  upon  his  sudden  de- 
mise, it  was  discovered  that  he  not  only  had  no  will,  but 
precious  little  property.  Jorkins,  left  alone,  despite  his 
reputation,  soon  discloses  his  utter  incapacity,  and  the 
business  goes  to.  pieces. 

And  how  shall  we  dispose  of  the  firm  of  Wickfield  and 
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Heap  after  the  hypocritical  office  boy  had  grown  to  get 
his  amiable  employer  into  his  relentless  grasp? 

"The  reversal  of  the  two  natures, '^  as  David  puts  it, 
*'im  their  relative  positions,  Uriah's  of  power  and  Mr.  Wick- 
field's  of  dependence,  was  a  sight  more  painful  to  me  than 
I  can  express.  If  I  had  seen  an  ape  taking  command  of  a 
man,  I  should  hardly  have  thought  it  a  more  degrading 
spectacle.*' 

At  last,  however,  with  the  aid  of  WiMns  Micawber  and 
the  excellent  Mr.  T.  Traddles  of  the  Inner  Temple — Trad- 
dies,  with  his  wide  open  eyes,  and  comic  head  of  hair — 
Uriah  is  j)unished  as  he  deserves,  and  the  weak  Mr.  Wick- 
field  has  his  honor  and  his  manhood  restored  to  him  for  the 
purpose  of  simmering  out  in  a  gentle  old  age.  But  it  is  a 
good  book,  after  all,  and  one  that  lays  hold  of  the  heart 
strings,  while  it  enriches  the  mind  with  its  examples  of 
unique  human  character,  finely  drawn. 

It  seems  as  if  in  "Bleak  House"  Dickens  had  tried  his 
hand  at  the  conventional  novel  of  the  day; — ^but  it  fairly 
bristles  with  the  atmosphere  of  the  law^  the  Court  of 
Chancery  holding  the  gloomy  center  of  the  stage.  "This 
is  the  Court  of  Chancery,"  he  wails  in  mournful  cadence; 
"which  has  its  decaying  houses  and  its  blighted  lands  in 
every  shire ;  which  has  its  worn-out  lunatic  in  every  mad- 
house, and  its  dead  in  every  churchyard;  which  has  its 
ruined  suitor,  with  his  slip-shod  heels  and  threadbare  dress, 
borrowing  and  begging  through  the  round  of  every  man's 
acquaintance;  which  gives  to  monied  might,  the  means 
abundantly  of  wearying  out  the  right;  which  so  exhausts 
finances,  patience,  courage,  hope;  so  overthrows  the  brain 
and  breaks  the  heart;  that  there  is  not  an  honorable  man 
among  its  practitioners  who  would  not  give — ^who  does  not 
often  give — ^the  warning,  *  suffer  any  wrong  that  can  be 
done  you,  rather  than  come  here.'  " 

Well,  that  is  one  view  of  it — and  a  view  which  is  per- 
sistently pushed  throughout  this  well  named  tale.  Natur- 
ally lawyers  abound  throughout.   Conspicuous  among  these 
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is  the  old  family  solicitor,  Mr,  Tiilkinghom— '*an  old-fash- 
ioned old  gentleman,  attorney  at  law,  and  eke  solicitor  of 
the  High  Court  of  Chancery/' 

"He  is  of  what  is  called  the  old  school—a  phrase  generally  meaning 
any  school  that  seems  never  to  have  been  young— and  wears  knee 
breeches  tied  witH  ribbons,  and  gaiters  and  stockings.  One  peculiarity 
of  his  black  clothes  and  of  his  black  stockings,  be  they  silk  or  worsted, 
is,  that  they  never  shine.  Mute,  close,  irresponsive  to  any  glancing  light, 
his  dress  is  like  himself.  He  never  converses  when  not  professionaUy 
consulted.  He  is  found  sometimes,  speechless,  but  quite  at  home,  at 
comers  of  dinner  tables  in  great  country  houses  and  near  doors  of 
drawing  rooms,  concerning  which  the  fashionable  intelligence  is  elo- 
quent; where  everybody  knows  him,  and  where  half  the  Peerage  stops 
to  say,  How  do  you  do,  Mr.  Tulkinghom?*  He  receives  these  salutar 
tions  with  gravity,  and  buries  them  along  with  the  rest  of  his  knowledge." 

His  oflSce,  likewise,  deserves  description: 

'Trike  as  he  is  to  look  at,  so  is  his  apartment  in  the  dusk  of  the  present 
afternoon.  Rusty,  out  of  date,  withdrawing  from  attention,  able  to 
alford  it.  Heavy,  broad-backed,  old-fashioned  mahogany  and  horse-hair 
chairs,  not  easily  lifted,  obsolete  tables  with  spindle-legs  and  dusty  baise 
covers,  presentation  prints  of  the  holders  of  great  titles  in  the  last 
generation,  or  the  last  but  one,  environ  him.  A  thick  and  dingy  Turkey- 
carpet  muffles  the  floor  where  he  sits,  attended  by  two  candles  in  old- 
fashioned  silver  candle-sticks  that  give  a  very  insufficient  light  to  his 
large  room.  The  titles  on  the  backs  of  his  books  have  retired  into 
the  binding;  everything  that  can  have  a  lock  has  got  one;  no  key  is 
visible.  Very  few  loose  papers  are  about.  He  has  some  manuscript  near 
him,  but  is  not  referring  to  it.  .  .  .  Mr.  Tulkinghom  is  not  in  a 
common  way.  He  wants  no  clerks.  He  is  a  great  reservoir  of  con- 
fidences, not  to  be  so  tapped.    His  clients  want  him;  he  is  all  in  all.** 

And  so,  faithfnl,  watchful,  wise,  he  goes  to  his  death  in 
the  interests  of  his  clients  like  a  good  soldier — a  picture 
of  over-fidelity  in  the  unearthing  of  a  family  skeleton.  Mr. 
Tulkinghorn  is  fine.  Consistently  and  cleverly  drawn,  he  is 
the  first  serious  lawyer  character  of  Dickens,  seriously 
treated. 

There  are  many  other  lawyers  in  this  lawyers'  book. 
One  cannot  resist  a  glimpse  at  Mr.  Kenge  of  Kenge  aod 
Carboy,  Lincohi's  Inn,  for  there  are  many  very  recogniz- 
able traits  here. 

"He  appeared  to  enjoy  heyond  eyenrthing  the  sound  of  his  own  Yoice/' 
says  Esther  Summerson.    "I  couldn't  wonder  at  that,  for  it  was  meUow 
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and  full,  and  gave  great  importance  to  every  word  he  uttered.  He 
listened  to  himself  with  obvious  satisfaction,  and  sometimes  gently  heat 
time  to  his  own  music  with  his  head  or  rounded  a  sentence  with  his 
hand.  I  was  very  much  impressed  by  him— even  then*  before  I  knew 
that  he  formed  himself  on  the  model  of  a  great  lord  who  was  his  client, 
and  that  he  was  generally  called  'conversation  Kenge.' " 

And  what  shall  we  say  of  that  most  respectable  man, 
that  essential  cog  in  the  system  of  chancery  ennctation, 
Mr.  VbolesT  He  is  retained  by  young  Richard  Carstone, 
yon  remember,  in  the  exuberant  hope  that  he  would  thereby 
get  something  done  in  Jarndyce  vs.  Jamdyce.  But  Mr. 
Vholes  is  on  to  his  job.  He  must  have  time  to  do  things. 
He  has  a  father  and  three  daughters  to  support.  He  must 
have  ''refreshers.'^  As  Dickens  puts  it,  ''Mr.  Vholes  with 
his  three  daughters  and  his  father  in  the  vale  of  Taunton, 
is  continually  doing  duty,  like  a  piece  of  timber,  to  shore  up 
some  decayed  foundation  that  Jias  become  a  pitfall  and  a 
nuisance.  And  with  a  great  many  people,  in  a  great  many 
instances,  the  question  is  never  one  of  a  change  from 
Wrong  to  Right  (which  is  quite  an  extreme  consideration), 
but  is  always  one  of  inquiry  or  advantage  to  that  eminently 
respectable  legion,  Vholes." 

Esther  describes  him  as  "a  sallow  man  with  pinched  lips 
that  look  as  if  they  were  cold,  a  red  eruption  here  and  there 
upon  his  face,  tall  and  thin,  about  fifty  years  of  age,  high- 
shouldered  and  stooping.  Dressed  in  black,  black-gloved 
and  buttoned  to  the  chin,  there  was  nothing  so  remarkable 
in  him  as  a  lifeless  manner,  and  a  slow  fixed  way,  he  had 
of  looking  at  Richard.*' 

Can't  you  see  him  expounding  to  Richard  in  his  "but- 
toned-up  half -audible  voice''? 

••What  are  you  to  do,  sir,  you  Inquire,  during  the  vacation.  I  should 
hope  you  gentlemen  of  the  army  may  find  many  means  of  amusing  your- 
selves, if  you  give  your  minds  to  it  If  you  had  asked  me  what  /  was 
to  do  during  the  vacation,  I  could  have  answered  you  more  readUy.  I  am 
to  attend  to  your  interests.  I  am  to  be  found  here,  day  by  day,  attend- 
ing to  your  interests.  That  is  my  duty,  Mr.  C;  and  term  time  or  Ttca- 
tlon  makes  no  difference  to  me.  If  you  wish  to  consult  me  as  to  your 
laterests,  you  wiU  find  me  here  at  all  times  alike.    Other  ^t>fe«losal 
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m«n  go  out  of  town.    I  don't.    Not  that  I  blame  them   for  going;    I 
merely  say,  I  don't  go.    This  desk  is  your  rock,  sir." 

It  would  be  well,  if  there  were  time,  to  make  some  men- 
tion of  Mr.  Guppy,  the  efficient  young  clerk  of  Kenge  & 
Carboy.  But  it  is  evident  we  must  dismiss  him  with  the 
little  touch  we  all  so  well  understand  that  he  reveals  when 
he  goes  down  to  inspect  the  portraits  in  Chesney  Wold : 

"Us  London  lawyers  don't  often  get  an  out;  and  when  we  do,  we 
like  to  make  the  most  of  it,  you  know." 

Perhaps  this  law-laden  story  cannot  be  better  dismissed 
than  by  quoting  Esther's  short  description  of  the  Court  of 
Chancery — so  obviously  accurate  and  time,  that  it  has  con- 
siderable historical  value : 

"When  we  came  to  the  court,  there  was  the  Lord  ChanceUor  . 
sitting  in  his  great  state  and  gravity,  on  the  bench,  with  the  mace  and 
seals  on  a  red  table  below  him,  and  an  immense  flat  nosegay,  like  a 
little  garden,  which  scented  the  whole  court.  Below  the  table,  again, 
was  a  long  row  of  solicitors,  with  bundles  of  papers  on  the  matting 
at  their  feet;  and  then  there  were  the  gentlemen  of  the  bar  in  wigs 
and  gowns — some  awake  and  some  asleep,  and  one  talking  and  nobody 
paying  much  attention  to  what  he  said.  The  Lord  Chancellor  leaned 
back  in  his  very  easy  chair,  with  his  elbow  on  the  cushioned  arm,  and 
his  forehead  resting  on  his  hand ;  some  of  those  who  were  present  dozed ; 
some  read  the  newspapers;  some  walked  about  or  whispered  in  groups: 
all  seemed  perfectly  at  their  ^ase,  by  no  means  in  b,  hurry,  very  uncon- 
cerned, and  extremely  comfortable." 

*'Hard  Times''  is  lawyerless — a  serious  groping  of  the  au- 
thor in  response  to  the  serious  call  of  humanity,  and  in  that 
respect  a  distinct  departure  from  anything  he  had  previous- 
ly done.  It  was  followed  by  **  Little  Dorrit,''  which,  to  say 
the  truth,  is  apt  to  bore  the  real  lover  of  Dickens.  It  is  a 
book  with  a  purpose,  but  am  I  guilty  of  lese  majesty  when 
I  say  that  the  purpose  is  rather  too  heavily  rubbed  in? 
It  contains  an  amusing  and  satirical  sketch  of  a  typical 
hanger-on  at  fashionable  dinners,  called  Bar. 

'The  engaging  young  Barnacle  was  the  first  arHval;  but  Bar  over- 
took him  on  the  staircase.  Bar,  strengthened  as  nsual  with  his  double 
eye-glass  and  his  little  Jury  droop,  was  overjoyed  to  see  the  engaging 
young  BamacliB;  and  opined  that  be  was  going  to  sit  in  banco,  mm  we 
lawyers  caUed  it.  to  take  a  special  argument 
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"•Indeed/  said  the  sprightly  young  Barnacle,  whose  name  was  Ferd- 
inand, 'how  so?'  'Nay,'  smiled  Bar.  If  you  don't  know,  how  can  / 
Imow?  You  are  in  the  innermost  sanctuary  of  the  temple;  I  am  one  of 
the  admiring  concourse  on  the  plain  without."' 

"Bar  could  be  light  in  hand,  or  heavy  in  hand  according  to  the  cus- 
tomer he  had  to  deal  with.  With  Ferdinand  Barnacle  he  was  gossamer. 
Bar  was  always  modest  and  self-depreciatory — in  his  way.  Bar  was  a 
man  of  great  variety;  but  one  leading  thread  ran  through  the  woof  of 
his  patterns.  Every  man  with  whom  he  had  to  do  was  in  his  eyes  a 
juryman;  and  he  must  get  that  juryman  over  if  he  could. 

"*Our  illustrious  host  and  friend,'  said  Bar,  'our  shining  mercantile 
star; — going  into  politics?' 

•*  'Going?  He  has  been  in  Parliament  some  time  you  know.'  returned 
the  engaging  young  Barnacle. 

'"True,'  said  Bar  with  his  light  comedy  laugh  for  special  jury  m^; 
which  was  a  very  different  thing  from  his  low  comedy  laugh  for  comle 
tradesmen  on  common  juries;  'he  has  been  in  Parliament  for  some  time. 
Yet  hitherto  our  star  has  been  a  vacillating  and  wavering  star?  Humph?* 

"An  average  witness  would  have  been  seduced  by  the  'Humph?'  into  an 
affirmative  answer.  But  Ferdinand  Barnacle  looked  knowingly  at  Bar 
as  they  strolled  upstairs,  and  gave  him  no  answer  at  all. 

"  'Just  so,  just  so,'  said  Bar,  nodding  his  head,  for  he  was  not  to  be  put 
off  in  that  way,  'and  therefore  I  spoke  of  our  sitting  in  banco  to  take  a  spe- 
cial argument— meaning  this  to  be  a  high  and  solemn  occasion,  when,  as 
Captain  Macheath  says,  'the  judges  are  met;  a  terrible  show!'  We  law- 
yers are  sufficiently  liberal,  you  see,  to  quote  the  Captain,  though  the 
Captain  is  severe  upon  us.' " 

Tliere  are  several  passages  of  this  kind,  but  we  must 
leave  the  scenes  of  the  frail,  fatuous  old  *' Father  of  the 
Marshalsea''  and  pass  on  to  Dickens'  concise  and  masterly 
essay  in  historical  romanticism — ^the  dignified  and  eloquent 
*  *  Tale  of  Two  Cities. ' '  The  picture  of  the  sublimely  self-sac- 
rificing, dissipated,  ambitionless  Carton,  furnishing  the 
brains  and  ingenuity  for  the  strident,  pushing  and  success- 
ful Stryver,  is  one  whose  appeal  is  never  lost  on  the  law- 
yers of  any  day  and  generation, 

"Mr.  stryver.  a  man  of  little  more  than  thirty,  but  looking  twenty  yean 
older  than  he  was,  stout,  loud,  red,  bluff,  and  free  from  any  drawback  of 
delicacy,  had  a  pushing  way  of  shouldering  himself  (morally  and  physic- 
ally) into  companies  and  conversations  that  argued  well  for  his  shoulder- 
ing his  way  up  in  life." 

Listen,  then,  to  Sydney  Carton,  as  he  dines  with  the  man 
whom  his  resourceful  daring  wit  of  applying  a  striking 
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physical  similarity  in  himself  to  confuse  a  witness  had 
saved  from  the  clutches  of  the  law. 

"  'Do  you  feel,  yet,  but  that  you  belong  to  this  terrestrial  scheme  again, 
Mr.  Damay?' 

**  'I  am  frightfully  confused  regarding  time  and  place;  but  I  am  so  far 
mended  as  to  feel  that* 

"'It  must  be  an  immense  satisfaction!'  He  said  it  bitterly,  and  filled 
up  his  glass  again,  which  was  a  large  one. 

"  *Ab  to  me,  the  greatest  desire  I  have  is  to  forget  that  I  belong  to  it. 
It  hEis  no  good  in  it  for  me — except  wine  like  this — ^nor  I  for  it.  So  we  are 
not  much  alike  in  that  particular.  Indeed,  I  begin  to  think  we  are  not 
much  alike  in  any  particular,  you  and  I.*    .    .    . 

"  'I  think  you  have  been  drinking,  Mr.  Carton.' 

"  'Think?    You  know  I  have  been  drinking.' 

•*  'Since  I  must  say  so,  I  know  it.' 

*'  'Then  you  shall  likewise  know  why.  I  am  a  disappointed  drudge,  sir. 
I  care  for  no  man  on  earth,  and  no  man  on  earth  cares  for  me.' " 

But  as  Dickens  says,  **  Those  were  drinking  days,  and 
most  men  drank  hard.  So  very  great  is  the  improvement 
Time  has  brought  about  in  such  habits,  that  a  moderate 
statement  of  the  quantity  of  wine  and  punch  which  one  man 
would  swallow  in  the  course  of  a  night,  without  any  detri- 
ment to  his  reputation  as  a  perfect  gentleman,  would  seem, 
in  these  days,  a  ridiculous  exaggeration.'^  The  following 
contrast  between  Stryver  and  Carton,  and  how  the  former 
progressed  on  the  peculiar  talents  of  the  latter,  is  admir- 
ably drawn. 

"It  had  once  been  noted  at  the  bar  that  while  Mr.  Stryver  was  a  glib 
man,  and  an  unscrupulous,  and  a  ready,  and  a  bold,  he  had  not  that  fac- 
ulty of  extracting  the  essence  from  a  heap  of  statements,  that  is  among 
the  most  striking  and  necessary  of  the  advocate's  accomplishments.  But 
a  remarkable  improvement  came  upon  him  as  to  this.  The  more  business 
he  got,  the  greater  his  power  seemed  to  grow  of  getting  at  its  pith  and 
marrow;  and  however  late  at  night  he  sat  carousing  with  Sydney  Carton, 
he  always  had  his  points  at  his  fingers'  ends  in  the  morning. 

'^Sydney  Carton,  idlest  and  most  unpromising  of  men,  was  Stryver's 
great  ally.  What  the  two  drank  together  between  Hilary  term  and 
Michaelmas,  might  have  fioated  a  king's  ship.  Stryver  never  had  a  case 
In  hand,  anywhere,  but  Carton  was  there  with  his  hands  in  his  pockets, 
staring  at  the  ceUlng  of  the  court;  they  went  the  same  circuit,  and  even 
there  they  prolonged  their  usual  orgies  late  into  the  night,  and  Carton 
wme  rumored  to  be  seen  at  broad  day,  going  home  stealthily  and  un- 
steadily to  hl8  lodgings  like  a  dissipated  cat    At  last,  it  began  to  get 
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about,  among  such  as  were  interested  In  the  matter,  that  although  Sydney 
Carton  would  never  be  a  lion,  he  was  an  amazingly  good  jackal,  and  that 
he  rendered  suit  and  service  to  Stryver  in  that  humble  capacity." 

This  is  the  way  it  was  done : 

'*The  lion  then  composed  himself  on  his  back  on  a  sofa  on  one  side  of 
the  drinking-table,  while  the  jackal  sat  at  his  own  paper-bestrewn  table 
proper,  on  the  other  side  of  it,  with  the  bottles  and  glasses  ready  to  his 
hand.  Both  resorted  to  the  drinking-table  without  stint,  but  each  In  a 
different  way;  the  lion  for  the  most  part  reclining  with  his  hands  in  his 
waistband,  looking  at  the  fire,  or  occasionally  flirting  with  some  lighter 
document;  the  jackal,  with  knitted  brows  and  intent  face,  so  deep  in  his 
task,  that  his  eyes  did  not  even  follow  the  hand  he  stretched  out  for  his 
glass — which  often  groped  about  for  a  minute  or  more  before  it  found  the* 
glass  for  his  lips.  Two  or  three  times  the  matter  in  hand  became  so 
knotty  that  the  jackal  found  it  imperative  on  him  to  get  up  and  steep  his 
towels  anew.  From  these  pilgrimages  to  the  jug  and  basin,  he  returned 
with  such  eccentricities  of  damp  head-gear  as  no  words  can  describe, 
which  were  made  the  more  ludicrous  by  his  anxious  gravity. 

"At  length  the  jackal  had  got  together  a  compact  repast  for  the  lion, 
and  proceeded  to  offer  it  to  him.  The  lion  took  it  with  care  and  caution, 
made  his  selections  from  it,  and  his  remarks  upon  it,  and  the  jackal  assist- 
ed both.  When  the  repast  was  fully  discussed,  the  lion  put  his  hands 
in  his  waistband  again  and  lay  down  to  meditate.  The  jackal  then  in- 
vigorated himself  with  a  bumper  for  his  throttle  and  a  fresh  application 
to  his  head,  and  applied  himself  to  the  collection  of  a  second  meal;  this 
was  administered  to  the  lion  in  the  same  manner,  and  was  not  disposed 
of  until  the  clocks  struck  three  in  the  morning. 

"'And  now  we  have  done,  Sydney,  fill  a  bumper  of  punch,'  said  Mr. 
Stryver. 

"The  jackal  removed  the  towels  from  his  head,  which  had  been  steam- 
ing again,  shook  himself,  yawned,  shivered,  and  complied. 

"  'You  were  very  sound,  Sydney,  in  the  matter  of  those  crown  wit- 
nesses today.    Every  question  told.' 

"'I  always  am  sound;  am  I  not?' 

"'I  don't  gainsay  it.  What  has  roughened  your  temper?  Put  some 
punch  to  it,  and  smooth  it  again.'" 

But  why  follow  the  scene  further?  "Why  follow  the 
wasted  desert  of  forces  to  his  neglected  bed  where  he 
throws  himself  down,  to  dream  of  the  golden  haired  doll  in 
the  court  whom  he  had  purposely  disparaged  to  Stryver — on 
a  *' pillow  wet  with  wasted  tears/' 

"Sadly,  sadly,  the  sun  rose;  it  rose  upon  no  sadder  sight  than  the  man 
of  good  abilities  and  good  emotions,  incapable  of  their  directed  exercise, 
incapable  of  his  own  help  and  his  own  happiness,  sensible  of  the  blight 
on  him  and  resigning  himself  to  let  it  eat  him  away." 
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There  ia  no  need  for  words  of  mine  to  carry  the  picture 
forward.  Everyone  knows  the  tale  of  love  and  sacrifice 
that  Dickens  so  artfully  and  beautifully  has  told.  How  this 
ill-directed,  drunken  failure  of  a  man  gave  up  his  love  and 
gave  up  his  useless  life  that  another  might  fulfill  his  much 
more  rational  destiny.  No  wonder  it  was  said  about  the 
city  that  night  of  his  death,  that  his  face  **  looked  sublime 
and  prophetic.'^  What  lawyer  even  in  our  own  day  who 
cannot  feel  and  understand  this  bitter,  bitter  story  of  mis- 
directed emasculated  ambition,  in  far  greater  measure  than 
those  who  have  never  known  the  gnawing  pursuit  of  oneVs 
self  by  one's  self,  when  one  has  fallen  by  the  wayside  in  the 
profession  of  the  law !  We  know  and  best  understand  the 
unspoken  thought  of  Carton  with  wliich  the  book  closes,  as 
he  goes  to  lay  his  head  beneath  the  cruel  knife : 

"It  is  a  far,  far  better  thing  that  i  do;  than  I  have  ever  done;  it  is  a 
far,  far  better  rest  that  I  go  to,  than  I  have  ever  known." 

We  come  now  to  what,  in  the  judgment  of  this  reviewer, 
is  the  finest  and  greatest  book  that  Dickens  ever  wrote — 
** Great  Expectations."  Its  art  is  more  perfect,  its  humor 
more  mature,  its  dramatic  power  more  consistent,  its  bal- 
ance and  form,  its  morality,  and  its  analysis  of  human 
character,  more  assured.  Of  special  pertinence  to  this  pa- 
per, it  contains  the  best  drawn  lawyer  character  that  Dick- 
ens ever  attempted — Mr.  Jaggers.  To  us  with  whom  the 
practice  of  criminal  law  has  degenerated  and  descended  for 
the  most  part  into  the  hands  of  a  few  jury-bribing  jack- 
anapes and  smart  Alecks,  this  man  of  power  and  force  and 
domination  is  superb  and  refreshing.  It  is  no  ideal  picture 
that  the  author  draws— but  a  big,  bullying,  able,  forceful 
man,  at  once  the  idol  and  the  terror  of  the  unfortunate 
classes  upon  whose  crimes  and  misdemeanors  he  builded 
his  fame. 

The  indecisive  Pip,  scarce  more  than  a  child,  encounters 
this  strange  guardian  of  his,  on  the  stairs  of  Miss  Havi- 
sham's  house. 
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"He  was  a  burly  man  of  an  exceedingly  dark  complexion  with  an  ex- 
ceedingly large  head  and  a  corresponding  large  hand.  He  took  my  chin 
in  his  large  hand  and  turned  up  my  face  to  have  a  look  at  me  by  the 
light  of  the  candle.  He  was  prematurely  bald  on  the  top  of  his  head, 
and  had  bushy  black  eye-brows  that  wouldn't  lie  down,  but  stood  up  brist- 
ling. His  eyes  were  set  very  deep  in  his  head,  and  were  disagreeably 
sharp  and  suspicious.  He  had  a  large  watch-chain,  and  strong  black  dots 
where  his  beard  and  whiskers  would  have  been  If  he  had  let  them." 

Now  let  us  have  a  glimpse  of  Mr.  Jagger's  workshop: 

"Mr.  Jaggers'  room  was  lighted  by  a  skylight  only,  and  was  a  most  dis- 
mal place;  the  skylight,  eccentrically  patched  like  a  broken  head,  and 
the  distorted  adjoining  houses  looking  as  if  they  had  twisted  themselves 
to  peep  down  at  me  through  it.  There  were  not  so  many  papers  about  as 
I  should  have  expected  to  see;  and  there  were  some  odd  objects  about  that 
I  should  not  have  expected  to  see — such  as  an  old  rusty  pistol,  a  sword 
in  a  scabbard,  several  strange  looking  boxes  and  packages,  and  two  dread- 
ful casts  on  a  shelf,  of  faces  peculiarly  swollen,  and  twitchy  about  the 
nose.  Mr.  Jaggers'  own  high-backed  chair  was  of  deadly  black  horse- 
hair, with  rows  of  brass  nails  around  it  like  a  coffin;  and  I  fancied  I 
could  see  how  he  leaned  back  in  it,  and  bit  his  forefinger  at  the  clients. 
The  room  was  but  small,  and  the  clients  seemed  to  have  had  a  habit  of 
backing  up  against  the  wall;  the  wall,  especially  opposite  to  Mr.  Jaggers* 
chair,  being  greasy  with  shoulders." 

Now  for  Mr.  Jaggers  in  action : 

"First  he  took  the  two  secret  men. 

"  'Now  I  have  nothing  to  say  to  you,'  said  Mr.  Jaggers,  throwing  his 
finger  at  them.  'I  want  to  know  no  more  than  I  know.  As  to  the  result, 
it's  a  toss-up.    Have  you  paid  Wemmick?' 

"  'We  made  the  money  up  this  morning,  sir,'  said  one  of  the  men  sub- 
missively, while  the  other  perused  Mr.  Jaggers'  face. 

"  *I  don't  ask  you  when  you  made  it  up,  or  where,  or  whether  you  made 
it  up  at  all.    Has  Wemmick  got  it?' 

"  *Yes,  sir,'  said  both  men  together. 

"  'Very  well,  then  you  may  go.  Now,  I  won't  have  it! '  said  Mr.  Jag- 
gers, waving  his  hand  at  them  to  put  them  behind  him.  'If  you  say 
a  word  to  me,  I'll  throw  up  the  case.' 

"•We  thought,  Mr.  Jaggers '  one  of  the  men  began,  pulling  off  his 

hat. 

"  'That's  what  I  told  you  not  to  do,'  said  Mr.  Jaggers.  'You  thought!  I 
think  for  you;  that's  enough  for  you.  If  I  want  you,  I  know  where  to  find 
you.  I  don't  want  you  to  find  me.  Now,  I  won't  have  it  I  won't  hear 
a  word.' " 

"The  two  men  looked  at  one  another  as  Mr.  Jaggers  waved  them  behind 
again,  and  humbly  fell  back  and  were  heard  no  more." 
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So  he  passes  through  his  list,  bullying  here,  domineering 
there,  and  spreading  abject  terror.   Then  he  comes  to  Mike : 

"'Oh!*  said  Mr.  Jaggers,  to  the  men  .  .  .  'Your  man  comes  on  this 
afternoon.    Well?' 

"'Well,  Mas'r  Jaggers,'  returned  Mike,  in  the  voice  of  a  sufferer  from 
a  constitutional  cold;  'arter  a  deal  o*  trouble,  I've  found  one,  sir,  as 
might  do.' 

"  'What  is  he  prepared  to  swear?' 

"  'Well,  Mas'r  Jaggers,'  said  Mike,  wiping  his  nose  on  his  fur  cap  thip 
time;  'in  a  general  way,  anythink.' 

"Mr.  Jaggers  suddenly  became  most  irate.  'Now,  I  warned  you  before/ 
said  he,  throwing  his  forefinger  at  the  terrified  client,  'that  if  ever  you 
presumed  to  talk  in  that  way  here,  I'd  make  an  example  of  you.  You 
infernal  scoundrel,  how  dare  you  tell  me  that?'    .    .    . 

"Mike  looked  hard  at  my  guardian  as  if  he  were  trying  to  learn  a  les- 
son from  his  face,  and  slowly  replied,  'Ayther  to  character,  or  to  having 
been  in  his  company  and  never  left  him  all  the  night  in  questlOTi.' 

'"Now,  be  careful.    In  what  station  in  life  is  this  man?' 

"Mike  looked  at  his  cap,  and  looked  at  the  floor,  and  looked  at  the  ceil- 
ing, and  looked  at  the  clerk,  and  even  looked  at  me,  before  beginning  to 

reply  in  a  nervous  manner.  'We've  dressed  him  up  like' ^when  my 

guardian  blustered  out: 

"'What?    You  win,  will  your    .    .    . 

"  lie  is  dressed  like  a  'spectable  pieman.    A  sort  of  a  pastry  cook.' 

"  Is  he  here?'  asked  my  guardian. 

"'I  left  him/  said  Mike,  'a  setting  on  some  doorsteps  round  the  cor- 
ner.' 

"  'Take  him  past  that  window  and  let  me  see  him.' 

"The  window  indicated,  was  the  outer  ofllce  window.  We  all  three 
went  to  it,  behind  the  wire  blind,  and  presently  saw  the  client  go  by  in 
an  accidental  manner,  with  a  murderous-looking  tall  individual,  in  a  short 
suit  of  white  linen,  and  a  paper  cap.  This  guileless  confectioner  was  not 
by  any  means  sober,  and  had  a  black  eye  in  the  green  stage  of  recovery, 
which  was  painted  over. 

"  'Tell  him  to  take  his  witness  away  directly,'  said  my  guardian  to  the 
clerk,  in  extreme  disgust,  'and  ask  him  what  he  means  by  bringing  such 
a  fellow  as  that.'" 

It  is  a  pity  one  cannot  follow  this  really  superb  piece  of 
character  drawing  further.  He  is  worthy  of  appreciative 
study.  On  the  whole,  we  cordially  agree  with  Wemmick, 
after  he  and  Pip  had  dined  with  Mr.  Jaggers : 

"  Well,'  said  Wemmick,  'that's  over!  He's  a  wonderful  man,  without  his 
living  likeness;  but  I  feel  that  I  have  to  screw  myself  up  when  I  dine  with 
him — and  I  dine  more  comfortably  unscrewed.' 

"I  felt  that  was  a  good  statement  of  the  case,  and  told  him  so." 
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The  clerk  VVemmick  is  really  delicious,  too.  This  man, 
who  is  the  devoted  slave  and  whipper-in  for  his  imperious 
master,  becomes  when  he  goes  home  and  leaves  the  office 
tehind,  a  most  filial  and  delightful  and  humane  character. 
Me  lives  in  an  extraordinary  house,  fortified  like  a  castle, 
with  drawbridge  and  moat,  and  evening  gun  for  the  delight 
of  his  harmlessly  childish  and  deaf  old  father. 

*•  'Is  It  your  own,  Mr.  Wemmlck?' 

**  'Oil,  yes/  said  Wemmlck.  'I  have  got  hold  of  it  a  bit  at  a  time.  It's  a 
free-hold,  by  George!' 

*•  'Is  It,  indeed?    I  hope  Mr.  Jaggers  admires  it.' 

"  'Never  seen  it/  said  Wemmick.  'Never  heard  of  it.  Never  seen  the 
Aged.  Never  heard  of  him.  No;  the  office  is  one  thing,  and  private  life 
is  another.  When  I  go  into  the  office,  I  leave  the  castle  behind  me.  and 
when  I  come  Into  the  castle,  I  leave  the  office  behind  me.* " 

With  this  bit  of  philosophy,  time  compels  us  to  leave  the 
excellent  Wemmick — although  one  would  like  to  dwell  for  a 
moment  on  his  delightfully  casual  wedding.  After  a  little 
luncheon,  Wc^mmick  picks  up  a  fishing  rod: 

*•  'Why  we  are  not  going  fishing/  said  I.  'No/  replied  Wemmick,  but  I 
lil^e  to  walk  with  one/  I  thought  this  odd;  however,  I  said  nothing,  and  we 
set  off.  We  went  towards  Cambewell  Green  and  when  we  were  there- 
ciboutR,  Wemmick  said,  suddenly: 

"'Halloa!  Heres'  a  church!'" 

••There  was  nothing  very  surprising  in  that;  but  again  I  was  rather  sur- 
prised, when  he  said,  as  if  he  were  animated  by  a  brilliant  idea: 

"  'Let's  go  in!*  " 

A  couple  of  pairs  of  gloves  were  strangely  foimd  in  his 
pocket,  and  then,  to  cap  the  climax,  ** Halloa !^^  said  Wem- 
mick. ** Here's  Miss  Skiffins.  Let's  have  a  wedding."  And 
so  a  wedding  was  had,  and  like  all  Wemmick 's  good  deeds, 
was  to  be  carefully  kept  from  Mr.  Jaggers.  **He  might 
think  my  brain  was  softening,  or  something  of  the  kind.'' 

The  last  complete  book  of  Dickens,  ''Our  Mutual  Friend," 
is  a  strange  mixture  of  his  new  manner  and  his  old  vein— 
and  is  on  the  whole  rather  unsatisfatcory.  Compared  with 
the  great  artistry  of  its  predecessor,  it  is  confused  and  un- 
convincing. Its  mystery  refuses  to  mystify.  For  our  pur- 
poses it  contains  two  hitherto  untouched  types  of  legal  gen- 
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tlemen — the  rather  purposeless  and  decidedly  indolent 
young  men  about  town,  Mortimer  lightwood  and  Eugene 
Wraybum.  They  represent  the  society  side  of  the  law — 
but  their  worthlessness  is  not  really  as  deep-seated  as  their 
own  polite  patter  would  indicate.  Their  manner  of  speech 
doubtless  reflects  the  affectation  of  their  class  and  of  their 
day. 

"'Let  me  see/  said  Mortimer  as  they  went  along;  'I  have  been  upon 
the  honorable  rolT  of  solicitors  of  the  High  Court  of  Chancery,  and  at- 
torneys at  common  law,  five  years;  and — except  gratuitously  taking  in- 
structions, on  an  average  once  a  fortnight,  for  the  will  of  Lady  Tiffins 
who  has  nothing  to  leave — I  have  had  no  scrap  of  business  but  this  ro- 
mantic business/ 

"'And  I,'  said  Eugene,  'have  been  "called"  seven  years,  and  have  had 
no  business  at  all;  and  never  shall  have  any.  And  if  I  had,  I  shouldn't 
know  how  to  do  it/ 

"'I  am  far  from  being  clear  as  to  the  last  particular,'  returned  Mor- 
timer, with  great  composure,  'that  I  have  much  advantage  over  you/ 

"  'I  hate,'  said  Eugene,  putting  his  legs  on  the  opposite  seat,  'I  hate  my 
profession/ 

"'Shall  I  incommode  you  if  I  put  up  mine  too?'  returned  Mortimer. 
'Thank  you,  I  hate  mine.' 

"'It  was  forced  upon  me,'  said  Mortimer,  'because  it  wais  understood 
that  we  wanted  a  solicitor  in  the  family.  And  we  have  got  a  precious 
one.'    .    .    . 

"  "Then  idiots  talk,'  said  Eugene,  leaning  back,  folding  his  arms,  smok- 
ing with  his  eyes  shut,  and  speaking  slightly  through  his  nose,  "of 
Energy."  If  there  is  a  word  in  the  dictionary  under  any  letter  from  A. 
to  Z.  that  I  abominate,  it  is  energy.  It  is  such  a  conventional  supersti- 
tion, such  parrot  gabble!  What  the  deuce!  Am  I  to  rush  out  Into  the 
street,  collar  the  first  man  of  a  wealthy  appearance  that  I  meet,  shake 
him  and  say,  "Oo  to  law  upon  the  spot,  you  dog,  and  retain  me,  or  111 
be  the  death  of  you?"    Yet  that  would  be  energy.' 

"  'Precisely  my  view  of  the  case,  Eugene.  But  show  me  a  good  oppor- 
tunity, show  me  something  really  worth  being  energetic  about,  and  Pit 
show  you  energy.' 

"  'And  so  will  I,'  said  Eugene. 

"And  it  is  likely  enough  that  ten  thousand  other  young  men,  within  the 
limits  of  the  London  Postofflce  town  delivery,  made  the  same  hopeful  re- 
mark in  the  course  of  the  same  evening." 

We  all  know,  though,  how  they  both  became  involved  in 
the  mystery  of  John  Harmon's. disappearance.    We  all 
know  how  they  both  showed  they  had  real  stnff  in  them,  in 
VOL.  XLV.  36 
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spite  of  foppish  disclaimer, — ^in  spite  of  Eugene's  purpose- 
less pursuit  of  Lizzie  Hexam,  and  brutal  badgering  of  the 
half -insane  Bradley  Headstone.  The  whirl  of  events  showed 
them  both  true  men,  and  brought  to  them  in  time,  it  is 
hoped,  though  the  story  does  not  disclose  it,  the  fruits  of 
energy  appropriately  directed,  even  in  the  business  of  the 
law. 

It  was  said  at  the  start  that  the  range  of  legal  chariacters 
conceived  by  Dickens  was  very  wide.  We  have  seen  the 
trim,  trig,  and  ordinary  in  Mr.  Perker ;  the  contingent  fee 
sharpers  in  Dodson  and  Fogg;  the  bullying  pettifogging  in 
Serj.  Buzfuz;  the  commonplace,  hard-working,  cunning  bar- 
ister  in  Serj.  Snubbin;  the  sloppy,  down-in-the-heel  bank- 
ruptcy braggert  in  Solomon  Pell;  the  reprobate  magistrate 
in  Fang;  incarnate  villainy  in  Sampson  Brass ;  the  faithless 
humble  hypocrite  in  Uriah  Heap;  the  weak,  ineffective  and 
imfortunate  man  of  promise  in  Wickfield;  the  ingenious 
humbug  in  Spenlow,  and  his  incompetent  partner,  Jorkins; 
the  faithful,  assiduous  old-fashioned  family  solicitor,  in  Mr. 
Tulkinghom;  the  self-satisfied  legal  narcissus  in  Kenge; 
the  eminently  respectable  expert  chancery  cunctator  in 
Vholes;  the  sublime  sacrifice  of  the  brilliant  jackal  in  Car- 
ton; the  strident,  successful  and  shouldering  barrister,  in 
Stryver;  the  great,  forceful,  bullying  master  of  criminal 
law  in  Jaggers;  and  the  social  legal  dilletante,  in  Light- 
wood  and  in  Wraybum.  What  is  there  left?  Notice,  too, 
that  each  is  a  distinct  type,  complete  and  disassodated  in 
its  setting. 

Only  the  other  day  I  read  of  some  modem  Buzfuz  ful- 
minating against  what  he  called  the  ** cheap  caricatures'' 
of  Dickens  as  libels  on  our  noble  profession.  The  fact  of 
the  matter  is  that  any  lawyer  who  takes  himself  too  serious- 
ly  to  appreciate  Dickens'  art — ^true  shafts  of  humor  when 
directed  at  as  vulnerable  a  point  as  so  many  of  our  breth- 
ren present,  deserves  a  specially  reserved  spot  in  the  lower 
regions.   He  certainly  has  no  place  amid  the  great  majority. 

Dickens'  weapon  was  ridicule — after  all  the  most  ef- 
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fective  disturber  of  social  weaknesses.  It  was  what  made 
Moliere  one  of  the  world's  greatest  writers.  The  compari- 
son of  Dickens  with  the  great  Frenchman  is  suggestive. 
As  Moliere  made  mad  to  tiieir  own  destruction  those  very 
few  social  sinners  whom  he  did  not  overwhelm  with  delight, 
so  Dickens  holds  up  to  wholesome  ridicule  the  objects  of 
his  keen  observation  among  a  profession  that  is  certainly 
open  to  attack,  but  whose  back  is  usually  broad  enough  to 
laugh  with  the  rest  of  the  world,  as  it  attempts  to  sit  a  lit- 
tle bit  straighter  in  response  to  the  artist's  wit.  No  lawyer, 
it  seems  to  me,  can  really  afford  to  take  offense  at  Dickens' 
art,  or  Dickens'  method. 

Call  his  creations  caricatures,  or  call  them  rich,  red, 
human  characters;  we  know  them  all;  we  ought  to  under- 
stand them  all.  It  has  not  been  possible  to  touch  upon  every 
man  of  the  law  or  characteristic  scene,  that  Dickens  has 
woven  into  his  treatment  of  legal  subjects.  If,  in  this  very 
fragmentary  way,  I  may  have  stirred  some  of  you  to  wan- 
der back  into  half-forgotten  fields  of  fragrant  memory,  I 
have  accomplished  my  object 

It  is  appropriate  on  the  approach  of  the  great  man's  cen- 
tennial, that  we  should  express  anew  in  some  such  way,  if 
in  no  other,  our  gratitude  for  the  gift  of  his  genius  to  the 

George  Packard. 
Chicago,  Illiivois. 
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EXTRA-TERRITORIAL  EFFECT  OF  DECREE  FOR 
DIVORCE  ON  CONSTRUCTIVE  SERVICE, 

The  sole  purpose  of  this  paper  is  to  discuss  the  validity 
of  a  decree  of  divorce  rendered  by  a  foreign  court,  in  so  far 
as  the  validity  is  dependent  upon  the  jurisdiction  which  the 
court  acquires  over  the  defendant,  when  such  jurisdiction 
was  acquired  in  the  manner  provided  by  the  law  of  the 
sovereignty  under  which  a  divorce  was  granted.  In  other 
words,  when  a  court  of  competent  jurisdiction  in  which  a 
suit  for  divorce  is  instituted,  acquires  jurisdiction  over  the 
defendant  in  the  manner  prescribed  by  the  local  law,  has 
it  acquired  such  jurisdiction  over  the  defendant  as  entitles 
its  decree  of  divorce  to  extra-territorial  recognition,  assum- 
ing that  the  court  has  jurisdiction  of  the  subject-matter  of 
the  divorce,  that  it  has  jurisdiction  to  grant  a  divorce  at 
the  suit  of  the  plaintiff,  that  the  divorce  is  granted  on  a 
ground  entitling  it  to  be  recognized  extra-territorially,  and 
that  the  proceedings  are  regular. 

As  to  some  phases  of  this  question  there  can  be  no  serious 
difference  of  opinion.  Thus,  it  is  not  questioned  that  a 
foreign  divorce  is  valid  if  both  of  the  parties  were  dom- 
iciled within  the  territorial  jurisdiction  of  the  court, 
whether  the  service  or  process  upon  the  defendant  was 
actual  or  constructive.  Nor  is  it  questioned  that  a  for- 
eign divorce  is  valid  if  it  was  granted  against  a  nonresi- 
dent defendant  who  was  personally  served  with  process 
within  the  territorial  jurisdiction  of  the  court  or  who 
entered  an  appearance  in  the  suit.  There  is  no  doubt 
either  that  a  foreign  divorce  is  invalid  if  neither  of  the 
parties  was  domiciled  within  the  jurisdiction  of  the  court, 
and  the  decree  was  based  upon  constructive  service  only. 
But  the  question  as  to  the  extra-territorial  effect  of  a 
divorce  granted  in  favor  of  a  plaintiff  domiciled  within 
the  court's  jurisdiction  and  against  a  nonresident  defend- 
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ant  has  given  rise  to  such  a  decided  difference  of  opinion 
that  the  authorities  are  in  hopeless  and  irreconcilable  con- 
flict, as  will  be  shown. 

The  cases  in  the  state  courts,  with  a  few  exceptions 
hereinafter  noted,  overwhelmingly  preponderate  in  hold- 
ing that  wherever  plaintiff  has  acquired  a  bona  fide  dom- 
icile in  a  particular  state  he  may  lawfully  appeal  to  the 
courts  of  that  state  for  a  dissolution  of  the  marriage  tie, 
for  the  causes  permitted  by  its  statute,  and  may  call  in  the 
nonresident  defendant  by  publication. 

In  many  of  them  the  full  faith  and  credit  clause  of  the 
Constitution  does  not  seem  to  have  been  called  to  the  atten- 
tion of  the  court,  and  the  ease  was  disposed  of  upon  the 
principles  of  comity,  which  gave  to  the  court  a  certain  lati- 
tude of  discretion,  whereas,  under  the  full  faith  and  credit 
clause,  the  consideration  given  to  a  decree  in  the  state 
where  it  is  rendered  is  obligatory  in  every  other  state. 

New  York :  It  is  not  questioned  that  the  courts  of  New 
York  are  vested  by  statute  with  authority  to  render  decrees 
of  divorce  where  tlie  plaintiff  is  domiciled  within  that  state, 
which  shall  be  operative  in  that  state  even  although  the 
defendant  is  a  nonresident  and  is  proceeded  against  by 
constructive  service.  Borden  v.  Fitch,^  and  Bradshaw  v. 
Heath,2  were  decided  respectively  in  the  years  1818  and 
1835.  These  cases  as  declared  by  the  Court  of  Appealfe 
of  New  V  York  in  People  v.  Baker,^  upheld  the  principle 
that  a  court  of  another  state  could  not  dissolve  the  matri- 
monial relation  of  a  citizen  of  New  York,  domiciled  in 
New  York,  unless  he  was  actually  served  with  notice  within 
the  other  state  or  voluntarily  appeared  in  the  cause.  The 
doctrine  that  an  action  of  divorce  is  one  inter  partes  was 
thus  clearly  reiterated  by  Andrews,  J.,  in  Jones  v.  Jones.* 
**The  contract  of  marriage  can  not  be  annulled  by  judicial 
sanction  any  more  than  any  other  contract  inter  partes, 
without  jurisdiction  of  the  person  of  the  defendant.    The 

M5  Johns,  121.  »76  N.  Y.  82. 
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marriage  relation  is  not  a  res  within  the  state  of  a  party 
invoking  the  jurisdiction  of  a  court  to  dissolve  it,  so  as  to 
authorize  the  court  to  bind  the  absent  party,  a  citizen  of 
another  jurisdiction,  by  a  substituted  service  or  actual 
notice  of  the  proceedings  given  without  the  jurisdiction  of 
the  court  where  the  proceedings  is  pending/*  That  the 
principle  is  still  in  force  by  the  New  York  court  is  shown 
by  recent  cases,  viz.,**  and  it  is  indubitable  that  under  this 
doctrine  the  courts  of  New  York  have  invariably  refused 
ap  they  have  done  in  the  former  cases,  to  treat  a  divorce 
granted  in  another  state  under  the  circumstances  stated, 
as  entitled  to  be  enforced  in  New  York  by  virtue  of  the 
full  faith  and  credit  clause  of  tlie  Constitution  of  the  United 
States;  and  indeed  have  they  refused  generally  to  give 
effect  to  such  decrees  even  by  state  comity: 

Massachusetts:  Barber  v.  Boot,®  Hanover  v.  Turner,^ 
Hartu  V.  Hartu,®  was  decided  respectively  in  1813, 1817  and 
1833.  In  1835  the  legislature  of  Massachusetts  incorpo- 
rated into  the  statutes  of  that  state,  following  a  section  for- 
bidding the  recognition  of  divorce  obtained  in  another  juris- 
diction in  fraud  of  the  laws  of  Massachusetts,  a  provision 
reading  as  follows:  A  divorce  decreed  in  another  state 
or  country  according  to  the  laws  of  the  place  by  a  court 
having  jurisdiction  of  the  cause  and  of  both  of  the  parties, 
shall  be  valid  and  effectual  in  this  state.  And  it  may  be 
observed  that  this  section,  when  submitted  to  the  legisla- 
ture by  the  commissioners  for  revising  the  Massachusetts 
statute,  was  accompanied  by  the  following  comment:  '^This 
is  founded  on  the  rule  established  by  the  comity  of  all 
civilized  nations,  and  is  proposed  merely  that  no  doubt 
should  arise  on  a  question  so  interesting  and  important 
as  this  may  sometimes  be.''  In  Lyon  v.  Lyon  (1854),*  the 
question  was  as  to  the  validity  in  Massachusetts  of  a 
divorce  decreed  in  Rhode  Island  in  favor  of  one  party  to 

•Lynde  v.  Lynde.  162  N.  Y.  405,  »14  Maas.  227. 

56  N.  B.  Rep.  979;  Winston  v.  Wins-  •  14  Pick,  181. 
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a  marriage  against  the  other  who  was  domiciled  in  Massa- 
chusetts. The  court  refused  to  give  extra-territorial  effect 
to  the  Ehode  Island  decree.  In  the  opinion  by  Chief  Jus- 
tice Shaw,  it  was  declared  that  the  three  cases  which  I 
have  previously  referred  to  sustains  the  doctrine,  based 
upon  general  principles  of  law,  that  a  decree  of  divorce 
rendered  in  another  state  without  jurisdiction  of  both  of  the 
parties  possesses  no  extra-territorial  force.  In  Hood  v.  Hood 
(1865),^®  the  controversy  was  this:  The  parties  were  mar- 
ried in  Massachusetts  and  after  a  residence  in  that  state 
moved  together  to  Illinois.  The  wife  left  the  domicile  of 
the  husband  in  Illinois  and  returned  to  Massachusetts. 
Thereafter  in  Illinois,  the  husband  sued  the  wife  for  divorce 
on  the  ground  of  her  desertion,  obtained  a  decree  and  mar- 
ried again.  The  case  decided  in  Massachusetts  was  a  suit 
brought  in  that  state  by  the  former  wife  against  the  former 
husband  for  divorce  on  the  ground  of  adultery  alleged  to 
have  been  committed  by  him  with  the  person  whom  he  had 
married  after  the  decree  of  divorce  in  Illinois  had  been 
rendered.  The  Illinois  decree  was  pleaded  in  bar.  The 
question  whether  the  Illinois  decree  should  be  given  extra- 
territorial effect  in  Massachusetts  depended  upon  the  rule 
announced  in  the  previous  cases,  upon  whether  both  the 
husband  and  the  wife  were  parties  to  the  Illinois  decree. 
For  the  purpose  of  the  determination  of  this  jurisdictional 
question  it  was  held  that  it  was  necessary  to  ascertain 
whether  the  wife  was  justified,  by  the  fault  of  the  husband 
in  leaving  him  in  Illinois  and  going  back  to  Massachusetts. 
It  was  decided  that  if  she  was  justified  in  leaving  the  hus- 
band, her  legal  domicile  was  in  Massachusetts,  and  she 
was  not  a  party  to  the  Illinois  decree,  and  that  if  she  was 
not  justified  in  living  separate  from  the  husband,  the  ordi- 
nary rule  being  that  the  domicile  of  the  husband  was  the 
domicile  of  the  wife,  she  was  domiciled  in  Illinois,  and 
must  be  considered  as  subject  to  the  jurisdiction  of  the 
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niinois  court.  Applying  this  legal  principle  to  the  facts 
in  the  case  before  it  the  court  held  that  as  there  was  no 
evidence  showing  that  the  wife  had  justifiable  cause  for 
leaving  her  husband,  the  legal  presumption  that  the  dom- 
icile of  the  husband  was  the  domicile  of  the  wife  prevailed, 
and  that  the  Illinois  decree  was  entitled  to  extra-territorial 
effect  in  Massachusetts,  and  bound  the  wife,  because  ren- 
dered by  a  court  having  jurisdiction  over  both  parties.  In 
Shaw  V.  Shaw  (1867),"  the  facts  were  these:  The  parties 
were  married  in  Massachusetts,  lived  there,  and  left  to- 
gether for  the  purpose  of  settling  in  Colorado.  On  the 
journey,  at  Philadelphia,  the  wife  was  forced  by  extreme 
cruelty  of  the  husband  to  leave  him.  She  returned  to 
Massachusetts  while  he  went  on  to  Colorado.  Subsequently 
the  wife  sued  in  Massachusetts  for  a  divorce  from  bed 
and  board.  The  husband  was  brought  in  by  substituted 
service  and  defaulted.  The  court  in  the  most  explicit  terms 
recognized  that  a  decree  of  divorce  to  have  extra-territorial 
effect  must  be  rendered  with  jurisdiction  over  both  parties. 
It  said:  **For  the  purpose  of  divorce  the  general  rule  of 
jurisprudence  is  that  a  divorce  granted  in  the  place  of  the 
domicile  of  both  parties,  and  there  valid,  is  good  every- 
where.'' The  court  came  then  to  consider  whether  it  could 
render  a  decree  in  Massachusetts  in  favor  of  the  wife. 
This  depended  upon  a  statute  of  Massachusetts  which 
authorized  the  granting  of  a  divorce  where  the  cause  for 
divorce  occurred  while  the  parties  had  lived  together  as 
husband  and  wife  in  Massachusetts,  and  one  of  them  lived 
in  that  state  when  the  cause  of  divorce  ocx^urred.  It  was 
held  that  at  the  time  of  the  commission  of  the  cruelty  in 
Philadelphia  charged  against  the  husband,  the  domicile 
of  the  parties  in  Massachusetts  had  not  been  lost  and  as 
by  that  cruelty  the  wife  was  justified  in  returning  to  Massa- 
chusetts, and  the  subsequent  acquisition  of  a  new  domicile 
by  the  husband  in  Colorado  did  not  make  such  domicile 
that  of  the  wife,  there  was  justification  and  the  divorce 
was  granted. 
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Hood  V.  Hood  (1872),'^  was  an  attempt  again  to  assail 
the  validity  of  the  Illinois  decree  of  divorce  which  had  been 
adjndged  valid  in  11  Allen,  196,  because  it  was  found  that 
both  husband  and  wife  had  been  parties  to  the  decree. 
The  Massachusetts  decree  so  holding  was  therefore  held 
to  be  res  judicata  as  to  all  persons  and  to  foreclose  fur- 
ther inquiry  into  the  validity  of  the  Illinois  decree  of 
divorce.  In  Burlen  v.  Shannon  (1874),^^  the  facts  leading 
up  to  the  controversy  and  those  involved  therein  were  as 
follows:  Shannon  and  his  wife  lived  to.s^ether  in  Massa- 
chusetts, where  she  left  him.  Without  stopping  to  refer 
to  prior  legaj  controversies  which  arose  between  Shannon 
and  his  wife  and  between  Shannon  and  Mrs.  Burlen,  which 
are  irrelevant  to  be  considered,  it  sufficeth  to  say  that  Mrs. 
Burlen  sued  Shannon  in  1850  to  hold  him  liable  for  neces- 
sary supplies  furnished  to  the  wife.  Shannon  resisted  on 
the  ground  that  the  wife  had  been  living  apart  from  him 
without  his  fault  or  consent,  and  this  defense  was  main- 
tained.** Shannon  went  to  Indiana  in  1855  and  took  up 
his  domicile  in  that  state,  where  in  1856  he  obtained  a 
decree  of  divorce  upon  constructive  service.  Subsequently 
in  Massachusetts  Mrs.  Burlen  again  sued  Shannon  for 
necessaries  furnished  to  the  wife  between  February  22,  ^ 
1860,  and  February  7,  1866.  He  pleaded  the  Indiana  di- 
vorce and  the  validity  of  the  divorce  was  assailed  by  Mrs. 
Burlen  on  the  ground  that  the  wife  had  not  been  a  party 
to  the  divorce  cause,  and  therefore  the  Indiana  decree  had 
not  extra-territorial  effect  in  Massachusetts.  The  court  in 
effect  after  reiterating  the  previous  rulings  and  referring 
to  the  statute  concerning  the  necessity  for  the  presence  of 
both  parties  within  the  jurisdiction  where  a  decree  for 
divorce  of  another  state  was  sought  to  be  given  effect  in 
Massachusetts;  also  reiterating  the  previous  ruling  that 
the  wife  might  acquire  a  separate  domicile  from  the  hus- 
band if  she  lived  separate  from  him  for  justifiable  cause. 
The  court  was  brought  therefor,  to  consider  whether,  Mr. 
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and  Mrs.  Shannon  were  both  parties  to  the  Indiana  decree 
on  the  ground  that  the  domicile  of  the  husband  was  the 
domicile  of  the  wife.  The  solution  of  this  question  de- 
pended, as  it  had  depended  in  Hood  v.  Hood,^*^  upon  whether 
the  wife  was  absent  from  her  husband  because  of  his  fault. 
On  this  subject  it  was  decided  that  the  previous  judgment 
in  favor  of  Shannon  and  against  Mrs.  Burlen  in  the  prior 
action  between  the  parties  had  conclusively  determined  be- 
tween them  that  Mrs.  Shannon  was  absent  from  her  hus- 
band without  his  fault  or  consent,  therefore,  under  the 
legal  presumption  that  the  domicile  of  the  husband  was  the 
domicile  of  the  wife,  both,  the  husband  and  wife  were 
parties  to  the  Indiana  decree  and  it  was  not  subject  to 
attack  in  Massachusetts.  To  cite,  as  has  sometimes  been 
done,  the  language  of  the  opinion  of  the  court  referring 
to  the  previous  judgments  in  the  earlier  action  between 
Mrs.  Burlen  and  Shannon  as  if  that  language  referred  to 
the  Indiana  decree  of  divorce,  leading  the  implication  that 
that  decree  was  held  to  be  conclusive,  even  if  only  one  of 
the  parties  was  domiciled  in  the  state  where  the  decree  was 
rendered,  not  only  is  a  plain  misconception,  but  is  equiv- 
alent to  asserting  that  the  Massachusetts  court  had  over- 
ruled its  previous  decisions  and  disregarded  the  spirit  if 
not  the  letter  of  the  state  statute  without  the  slightest 
intimation  to  that  effect. 

In  Cummington  v.  Belchertown,^®  the  facts  were  these: 
The  parties  to  a  marriage  celebrated  in  Massachusetts, 
lived  together  in  that  state  until  the  wife  was  taken  to  a 
Massachusetts  asylum  for  the  insane,  when  the  husband 
abandoned  her,  acquired  a  domicile  in  New  York,  there 
brought  suit  on  the  ground  of  fraud  for  the  annulment 
of  the  marriage  and  obtained  a  decree.  The  wife  was  only 
constructively  served  with  process,  did  not  appear  and  was 
not  represented.  The  Massachusetts  court  held  upon  the 
authority  of  the  BlacMngton  case,"  that  if  a  decree  was 
to  be  recognized  in  Massachusetts  it  could  only  be  on 

>•  11  Allen,  196.  "  149  Mass.  223.  21  N.  B.  Rep.  4S6. 
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grounds  of  comity.*  And  in  concluding  its  opinion  the  court 
said:  **Upon  the  ground,  then,  that  the  decree  of  the  New 
York  court  attempts  to  annul  a  marriage  in  Massachu- 
setts between  Massachusetts  citizens  and  thus  effect  the 
legal  status  of  the  woman,  who  has  remained  domiciled  in 
Massachusetts,  and  has  never  been  within  the  jurisdiction 
of  the  New  York  court  and  deprive  her  of  the  right  acquired 
by  her  marriage  and  especially  because  it  declares  the 
marriage  void  for  a  reason  on  account  of  which  by  the 
Massachusetts  law  it  can  not  be  avoided;  we  are  of  the 
opinion  that  it  should  not  be  enforced  here  and  that  no 
principle  of  interstate  comity  requires  that  we  should  give 
it  effecf  True,  it  is  the  court  reserved  the  question  as 
to  what  effect  might  be  given  to  a  divorce  if  granted  by  a 
New  York  court  under  circumstances  such  as  existed  in 
that  case.  But,  as  a  suit  for  a  declaration  of  nullity  and 
one  for  divorce  are  both  but  modes  for  determining  judi- 
cially the  status  of  the  parties,  it  must  in  reason  follow  if 
jurisdiction  over  both  is  a  prerequisite  in  one  class,  it  is 
of  necessity  also  essential  in  the  other. 

Maine:  In  Harding  v.  Alden  (1832),*®  the  facts  were 
these :  While  living  together  in  Maine,  a  husband  deserted 
his  wife.  He  went  to  North  Carolina,  where  he  pretended 
to  marry,  and  lived  there  with  another  woman.  In  the 
meantime  the  wife  whom  he  had  deserted  took  up  her  resi- 
dence in  Ehode  Island,  where  she  sued  for  a  divorce  on 
the  ground  of  adultery  committed  by  the  husband  in  North 
Carolina.  The  husband,  who  was  notified  in  North  Caro- 
lina, did  not  appear  in  the  Rhode  Island  divorce  cause. 
A  decree  of  divorce  was  granted  and  the  wife  then  remar- 
ried. The  first  husband  during  the  coverture,  owned  and 
alienated  real  estate  in  Maine,  and  a  statute  of  that  state 
provided  that  where  a  divorce  was  decreed  for  adultery 
by  the  husband,  dower  might  be  assigned  to  the  divorced 
wife  in  the  same  manner  as  if  the  husband  were  dead. 
The  divorced  wife  brought  an  action  of  dower  in  a  court 
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in  Maine.  The  Rhode  Island  decree  was  held  to  possess 
validity  in  Maine  and  the  statnte  relating  to  dower  was 
decided  not  to  be  limited  to  divorces  decreed  within  the 
State  of  Maine.  Considering  the  opinion  in  its  entirety 
it  is  plain  that  the  Rhode  Island  divorce  was  given  recog- 
nition from  consideration  of  right  and  justice  and  upon 
the  ground  of  state  comity.  Thus,  the  court  called  atten- 
tion to  the  fact  that  adultery  was  a  cause  for  divorce  in 
both  states  and  that  divorces  were  granted  in  Maine  against 
nonresidents,  and  it  was  observed  that  ** there  would  be 
great  inconvenience  in  holding  that  divorces  ought  not  to 
be  recognized  in  other  states  when  granted  in  the  state 
where  the  injured  party  resided  against  one  who  had  estab- 
lished his  domicile  in  another  state  and  there  committed 
adultery. 

True,  it  is  in  the  course  of  the  opinion  reasoning  was 
employed  tending  to  show  that  the  Rhode  Island  court 
might  be  considered  td  have  had  jurisdiction  in  the  com- 
plete sense,  and  it  was  intimated  that  the  full  faith  and 
credit  clause  might  have  application,  but  the  operation  of 
the  Rhode  Island  decree  in  Maine  was  by  the  decree  of  the 
Maine  court  expressly  limited  to  the  dissolution  of  the 
marriage.  How  far  removed  this  was  from  giving  to  the 
Rhode  Island  decree  the  benefit  of  the  full  faith  and  credit 
clause  will  be  made  clear  by  what  follows:  Harding  v. 
Alden  was  decided  at  the  July  term,  1832.  Less  than  two 
years  afterwards,  on  March  5,  1834,  Public  Laws,  1834, 
c.  116,  p.  119,  the  statute  of  Maine  regulating  divorces  was 
supplemented  by  various  provisions,  one  such  being  the 
following:  ** Section  2.  Be  it  further  enacted,  that  in  all 
cases  where  one  party  has  been  or  shall  be  divorced  from 
the  bonds  of  matrimony  the  court  granting  the  same  upon 
application  therefor  grant  to  the  other  party  a  like  divorce, 
on  such  terms  and  conditions  as  the  said  court  in  the  exer- 
cise of  a  sound  discretion  may  judge  reasonable.'*  This 
provision  wias  carried  into  the  revised  statute,  1840,  c.  89. 
sec.  2,  and,  although  repealed  in  1850,  in  a  general  revision 
of  the  divorce  laws,  it  was  held  that  the  legislature  did  not 
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intend  to  deprive  the  courts  of  Maine  of  the  power  to 
entertain  a  suit  for  divorce  brought  by  a  person  from  whom 
the  other  party  to  a  marriage  had  already  been  divorced, 
and  that  the  courts  of  Maine  still  possessed  power  to  exer 
cise  jurisdiction  over  such  suits.**^  In  the  case  cited,  al- 
though a  husband  had  already  obtained  an  absolute  divorce 
a  like  divorce  was  granted  to  the  wife  and  the  court  allowed 
to  her  certain  articles  of  personal  property  and  the  sum 
of  $500.  In  overruling  exceptions  to  the  decree  the  appel- 
late court  adopted  a  theory  that  the  second  decree  in  no 
wise  impugned  the  first  and  was  important  only  as  enabling 
**the  court  to  make  such  ancillary  decrees  concerning  the 
property  as  justice  and  humanity  may  require.  In  the 
course  of.  the  opinion  the  court  said : 

"There  is  no  class  of  cases  in  which  the  court  is  so  liable  to  be  imposed 
upon,  and  a  decision  obtained  contrary  to  the  truth  as  ex  parte  divorce 
suits.  The  notice  is  often  imperfect  so  that  the  confession  of  guilt 
implied  in  the  default  is  deceptive.  And  it  is  well  known  that  witnesses 
testifying  in  the  presence  of  one  of  the  parties  and  in  the  absence  of  the 
other,  will  so  alter  and  magnify  the  faults  of  the  absent,  and  suppvess 
everything  that  makes  against  the  party  present,  that  it  is  impossible 
to  tell  where  the  tnUh  and  real  merits  of  the  controversy  are.  When 
both  parties  are  present  each  is  sure  to  put  the  other  in  the  wrong;  and 
a  fortiori  is  this  true,  when  one  of  the  parties  is  permitted  to  testify 
in  the  absence  of  the  other  as  is  now  the  case  in  divorce  suits.  We  repeat, 
therefore,  that  there  is  no  class  of  cases  in  which  the  court  is  so  liable 
to  be  imposed  upon;  and  it  seems  to  us  of  the  utmost  importance  that 
the  court  should  be  possessed  of  the  power  in  some  form  to  revise  their 
decisions  In  this  class  of  cases;  otherwise  the  grossest  injustice  is  liable 
to  be  done." 

In  the  light  of  this  decision  it  can  not  be  assimied  that 
the  coyrts  of  Maine  would  give  to  a  citizen  of  that  state 
against  whom  a  divorce  had  been  obtained  in  a  foreign 
jurisdiction  upon  a  constructive  service — a  less  degree  of 
relief  than  they  afford  as  to  a  decree  rendered  in  Maine, 
both  parties  being  present  and  bound  by  the  decree. 

Rhode  Island:  Ditson  v.  Ditson  (1856),*^  was  a  suit  for 
divorce  on  the  grounds  of  desertion,  extreme  cruelty  and 
nonsupport,  brought  by  a  wife  domiciled  in  Rhode  Island, 
against  the  husband  who  had  never  resided  in  Rhode  Island, 


'SUlphen  V.  Stilphen,  58  Me.  508.         >*4  R.  I.  87. 
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and  whose  whereabouts  was  unknown.  The  question  was 
whether  the  Rhode  Island  court  ought  to  exercise  jurisdic- 
tion. The  opinion  was  mainly  devoted  to  refuting  the 
reasoning  employed  by  Chief  Justice  Shaw  in  his  opinion 
in  the  case  of  Lyon  v.  Lyon,^*  in  which  case,  as  previously 
shown,  the  Massachusetts  court  refused  to  give  effect  to  a 
Rhode  Island  decree  of  divorce  where  both  parties  were 
not  within  the  jurisdiction.  The  Rhode  Island  court  (in 
the  Ditson  case)  in  effect  declared  that  it  would  not  exer- 
cise jurisdiction  to  grant  a  divorce  if  it  considered  that  a 
decree  rendered  by  it  would  not  be  entitled  to  extra-terri- 
torial effect  because  of  a  lack  of  actual  jurisdiction  over 
the  defendant.  The  court,  however,  proceeded  to  reason 
that  a  suit  for  divorce  was  in  effect  a  proceeding  in  rem^ 
and  that  jurisdiction  over  one  of  the  parties  to  a  suit  for 
the  dissolution  of  the  marriage  tie  drew  to  the  court  juris- 
diction of  the  other  party,  and  thereby  gave  full  and  com- 
plete jurisdiction  over  the  status  of  both  parties,  and  upon 
that  hypothesis  decided  that  it  would  exercise  jurisdiction, 
and  that  its  decree  dissolving  the  marriage  would  be  en- 
titled to  the  benefit  of  the  full  faith  and  credit  clause  of 
the  Constitution  and  have  binding  efficacy  in  every  other 
state. 

New  Jersey :  Whilst  the  courts  of  New  Jersey  have  exer- 
cised the  power  to  grant  a  divorce  from  a  nonresident 
defendant,  upon  constructive  service,  those  courts  have 
from  the  beginning  applied  to  similar  decrees  of  divorce 
granted  in  other  states,  when  sought  to  be  enforced  in  New 
Jersey  against  citizens  of  that  state,  a  rule  like  the  one 
prevailing  in  New  York,  that  is,  they  declined  to  enforce 
them  even  upon  the  principles  of  comity. 

Recently,  however,  it  has  been  decided,^^  that  where 
a  decree  of  divorce  was  rendered  in  another  state,  and  the 
complainant  alone  was  subject  to  the  jurisdiction  of  the 
court,  but  it  was  shown  that  the  defendant  had  been  per- 

"2  Gray,  367;  Doughty  v.  Dough-         «Felt  v.  Felt.  59  N.  J.  Eq.  606, 
ty,   28   N.   J.   Bq.   586;    Flower   v.      45  Atl.  Rep.  105,  49  Atl.  Rep.  107. 
Flower.  42  N.  J.  Eq.  152,  7  Atl.  Rep. 
669. 
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sonally  served  outside  of  the  jurisdiction  with  notice  of 
the  pendency  of  the  divorce  proceeding  and  was  afforded 
reasonable  opportunity  to  make  defense  and  did  not  avail 
of  the  opportunity,  effect  would  be  given  to  euch  decrer^ 
in  New  Jersey  upon  principles  of  comity,  provided  that 
the  ground  upon  which  the  decree  rested  was  one  which 
the  public  policy  of  New  Jersey  recognized  as  sufiScient 
cause  for  divorce.  In  Wallace  vs.  Wallace,^^  the  subject  is 
quite  fully  reviewed. 

Ohio:  In  Cooper  v.  Cooper  (1836),^*  without  citation 
of  authority  a  divorce  granted  in  Indiana  from  a  resident 
in  Ohio  upon  constructive  service,  was  held  to  bar  an  appli- 
cation for  divorce  and  alimony  in  Ohio.  In  Mansfield  v. 
Mclntire  (1840)  ^^^  despite  a  divorce  obtained  in  Kentucky 
by  a  husband  upon  constructive  service,  the  divorced  wife 
was  regarded  in  Ohio  as  the  widow  of  her  former  husband 
after  his  decease,  and  as  such  widow  entitled  to  dower.  In 
Cox  V.  Cox,2*  decided  at  the  December  term,  1869,  the  facts 
were  these:  The  husband  deserted  the  wife  in  Ohio,  went 
to  Indiana  and  there  obtained  a  divorce  upon  constructive 
service.  The  wife  remained  in  Ohio  and  three  years  after 
the  granting  of  the  Indiana  divorce  to  the  husband  she  sued 
him  for  divorce  and  for  alimony,  alleging  abandonment  and 
gross  neglect  of  duty.  The  trial  court  granted  a  divorro 
and  alimony.  The  husband  appealed,  but  as  such  appeal, 
under  the  statute  of  Ohio  did  not  affect  the  decree  as  to 
the  divorce,  the  district  court  considered  only  the  question 
of  alimony  and  rendered  a  new  decree  for  alimony  against 
the  defendant.  The  case  was  then  taken  to  the  Supreme 
Court  of  the  state.  In  that  court  attention  was  called  to 
the  fact  that  under  the  statutes  of  Ohio  and  the  decisions 
of  its  courts  jurisdiction  might  be  exercised  over  nonresi- 
dents in  divorce  cases,  and  reference  was  made  to  various 
authorities  tending  to  show  that  public  policy  required  the 
recognition  of  the  validity  of  such  decrees  in  other  states 

"62  N.  J.  Bq.  609.  50  AU.  Rep.  »10  Ohio.  27. 

788.  ^19  Ohio  St.  602. 

••7  Ohio   (pt.  11),  238. 
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as  to  the  dissolution  of  the  marriage.  After  stating  the 
faetSy  and  observing  that  the  wife  was  entitled  to  nnder 
the  laws  of  Ohio  to  either  divorce  or  alimony  or  both,  at 
her  election,  and  alluding  to  the  Indiana  decree,  the  court 
said: 

"The  question  therefore  Is  whether  the  ex  parte  decree  can  be  made 
available  not  merely  to  effect  a  dissolution  of  the  marriage  but  to  defeat 
the  right  of  the  petition  to  the  alimony  which  the  statute  upon  the  facts 
as  they  exist  in  regard  to  the  husband's  desertion,  intended  to  provide 
for  her.  We  think  the  decree  ought  not  to  have  such  effect  In  arriving 
at  this  conclusion  we  make  no  distinction  between  a  decree  rendered  under 
the  circumstances  in  this  case  in  a  foreign,  and  one  rendered  in  a  domestic 
forum.  In  either  case,  to  give  a  decree  thus  obtained  the  effect  claimed 
for  it,  would  be  to  allow  it  to  work  a  fraud  upon  the  pecuniary  rights 
of  the  wife.  Such  a  result,  in  our  opinion,  is  rendered  necessary  by  no 
principle  of  comity  or  public  policy — the  only  grounds  upon  which  ex  parte 
decrees  of  divorce  are  authorized  and  supported.  It  is  not  essential  to 
the  allowance  of  alimony  that  the  marriage  relation  should  exist  up  to 
the  time  it  is  allowed.  On  appeal,  alimony  may  be  decreed  by  Ihe  district 
court,  notwithstanding  the  subsisting  divorce  pronounced  by  the  court 
of  common  pleas.  It  is  true  that  the  statute  speaks  of  the  allowance 
as  being  made  to  the  wife.  But  the  term  'wife'  may  be  regarded  as  used 
to  designate  the  person  and  not  the  actual  existing  relation;  or  the  peti- 
tioner may  still  be  regarded  as  holding  the  relation  of  wife  for  the  t)nr- 
pose  of  enforcing  her  claim  to  alimony." 

In  Doerr  v.  Forsythe  (1893),^  an  Indiana  divorce  grant- 
ed to  a  husband,  upon  constructive  service,  was  held  not  to 
bar  the  right  of  the  wife  to  dower  in  land  in  Ohio  owned 
during  coverture  by  the  husband. 

Alabama :  In  Thompson  v.  State,^®  the  facts  were  these : 
Thompson  deserted  his  family  in  Mississippi,  went  to 
Arkansas  and  there  obtained  a  divorce  upon  constructive 
service.  The  wife  returned  to  her  father^s  home  in  Ala- 
bama, and  after  the  divorce  the  husband  also  went  to 
Alabama,  where  he  again  married.  He  was  prosecuted  for 
and  convicted  of  bigamy.  The  conviction  was  set  aside, 
however,  upon  the  ground  that  the  guilt  or  innocence  of 
the  accused  depended  upon  the  question  as  to  whether  he 
had  a  bona  fide  domicile  in  Arkansas  during  the  pendency 

*'50  Ohio  St.  726;  85  N.  B.  Rep.  »28  Ala.  12. 
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of  the  proceeding  for  divorce.  Harding  v.  Alden,^®  was 
died  as  authority. 

Indianat  In  Tolen  v.  Tolen  (1831),»^  the  facts  were 
these :  A  wife  on  being  deserted  in  Kentucky,  removed  to 
and  became  domiciled  in  Indiana,  and  after  a  residence 
there  of  five  years  sued  for  a  divorce  from  the  nonresident 
husband.  In  an  opinion  of  great  length  the  court  consid- 
ered the  question  of  its  power  to  grant  a  divorce  which 
would  be  valid  in  Indiana,  and  decided  it  had  such  power, 
but  expressly  reserved  passing  on  the  question  whether  the 
decree  would  have  extra-territorial  force.  In  Hood  v. 
States  (1877),*^  it  was  declared  that  an  ex  parte  divorce  in 
favor  of  one  domiciled  in  the  jurisdiction  of  th^  state,  and 
against  the  nonresident,  although  founded  upon  construc- 
tive service,  was  valid  as  to  plaintiff  '*  public  policy '^  de- 
mands that  it  should  be  held  valid  as  to  both  parties. 

Missouri :  In  Gould  v.  Crow,^^  a  decree  of  divorce  reg- 
ularly obtained  by  a  husband  in  Indiana  on  an  order  of 
publication,  without  personal  service,  was  held  to  operate 
as  a  divorce  in  favor  of  the  husband  in  Missouri,  so  as 
to  prevent  the  wife  from  claiming  her  dower  in  lands  in 
Missouri  owned  by  the  husband.  Harding  v.  Alden,®'  was 
relied  upon  for  authority.  A  statute  of  Missouri,  barring 
the  claim  of  a  wife  for  dower  after  divorce  granted  by 
reason  of  her  fault,  was  held  to  apply  to  all  divorces, 
whether  obtained  in  Missouri  or  in  other  states,  and 
whether  obtained  on  personal  service  or  by  order  of  publi- 
cation. The  doctrine  of  Gould  v.  Crow  was  reaffirmed  and 
applied  in  Anthony  v.  Eice.^* 

Wisconsin:  In  Shafer  v.  Bushnell  (1869),^^  an  ex  parte 
divorce  granted  the  wife  in  Minnesota  upon  constructive 
service  of  the  defendant,  a  citizen  of  Minnesota,  was  held 
upon  the  ground  of  comity  to  be  conclusive  in  Wisconsin 
with  respect  to  the  status  or  domestic  and  social  condition 

»9  M.   E.  140.  »»9  M.  E.  140. 

••Black  (Ind.),  407.  "110  Mo.  223.  19  S.  W.  Rep.  423. 

"  66  Ind.  363,  271.  »  24  Wis.  372. 

"57   Mo.  200. 
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of  the  wife.  In  Cook  v.  Cook  (1882),'®  however,  in  an 
elaborate  opinion,  an  ex  parte  divorce  obtained  in  Michi- 
gan, upon  constructive  service  merely,  by  a  husband  who 
had  deserted  his  wife  in  Wisconsin,  was  held  not  to  affect 
the  status  of  the  wife  in  Wisconsin  nor  to  bar*  her  from 
suing  in  Wisconsin  for  divorce,  alimony,  allowance,  and  a 
division  of  the  property  of  such  husband  situated  in  Wis- 
consin. 

Kentucky :  The  rule  in  Kentucky  is  settled  in  Rhyms  v. 
Ehyms,'''  in  which  a  wife  proceeded  against  her  husband 
as  a  nonresident  by  a  warning  order,  and  it  was  held  that 
the  court  had  jurisdiction  to  grant  her  a  divorce,  Chief 
Justice  Robertson  remarking:  **It  would  be  a  reproach  to 
our  legislation  if  a  faithless  husband  in  Kentucky  could  by 
leaving  the  state  deprive  his  abandoned  wife  of  the  power 
to  obtain  a  divorce  at  home.''  In  Hawkins  v.  Eagsdale,^® 
it  was  held  that  a  divorce  obtained  by  the  husband  in 
Indiana  by  constructive  service  determined  the  status  of 
the  party  in  Kentucky,  and  that  under  the  statutes  of  that 
state  it  barred  all  claims  to  curtesy  or  dower  in  Kentucky 
lands.    To  the  same  effect  is  Perzel  v.  Perzel.'® 

CaUf omia :  The  law  of  California  is  settled  in  Re  New- 
man,*^ to  the  effect  that  a  suit  for  divorce,  as  far  as  it 
affects  the  status  of  the  parties  and  the  custody  of  their 
children,  is  a  proceeding  in  rem,  and  service  by  publication 
on  a  nonresident  defendant  is  good.  This  ruling  was  re- 
peated in  Re  James,*^  where  it  is  declared  that  such  decree 
is  equally  valid  in  other  states. 

Tennessee :  Nowhere  is  the  rule  more  strongly  asserted 
than  in  Tennessee,  where  a  decree  obtained  in  Illinois  by 
publication  was  sustaind  in  Thomas  v.  King,*^  and  where 
it  seems  to  have  been  held  that  the  decree  could  not  be  im- 
peached even  by  showing  the  absence  of  necessary  resi- 
dence. 

••56  Wis.  195,  14  N.  W.  Rep.  443.  ^75  Cal.  213,  16  Pac.  Rep.  887. 

"7  Bush   (Ky.),  316.  **99  Cal.  374,  33  Pac.  Rep.  1122. 

»•  80  Ky.  353.  *•  95  Tenn.  60,  31  S.  W.  Rep.  983. 
,    ••91  Ky.  634,  15  S.  W.  Rep.  658. 
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Kansas:  The  law  in  Kansas  is  settled  in  Rodgers  v. 
Bodgers,*'  to  the  effect  the  courts  of  the  sister  states  may 
dissolve  a  marriage  relation  between  a  husband  domiciled 
there  and  a  wife  domiciled  in  Kansas,  by  publication,  al- 
though unknown  to  her;  but  that  such  courts  have  no  power 
to  settle  the  title  of  lands  in  Kansas  or  control  the  cus- 
tody of  the  children  residing  there.  But  it  was  also  de- 
cided in  Chapman  v.  Chapman,**  that  a  wife  having  obtained 
a  divorce  in  Ohio  upon  service  by  publication,  was  not  en- 
titled to  dower  to  lands  in  Kansas,  fraudulently  conveyed 
by  her  husband,  in  fraud  of  her  or  others. 

Louisiana:  In  Smith  v.  Smith,*^  it  is  held  that  a  wife 
may  acquire  a  separate  domicile  from  that  of  her  husband 
where  his  conduct  has  been  such  as  to  furnish  ground  tot 
divorce,  and  her  marriage  status  becomes  subject  to  the 
jurisdiction  of  that  domicile,  and  that  the  courts  thereof 
may  grant  a  divorce  upon  actual  or  constructive  notice. 
The  right  of  the  Louisiana  courts  to  decree  a  divorce  against 
the  absentee  by  means  of  substituted  service  is  again 
affirmed  in  Butler  v.  Washington.*^ 

Iowa :  In  Kline  v.  Kline,*''  a  decree  rendered  in  another 
state  on  service  by  publication  was  recognized,  except  so 
far  as  it  attempted  to  fix  the  custody  of  the  minor  children. 

Maryland :  In  Gamer  v.  Gamer,*®  the  power  to  grant  a 
divorce  against  a  nonresident,  upon  whom  process  has  not 
been  served,  was  recognized,  but  the  right  to  a  decree  that 
the  nonresident  should  not  marry  again  was  denied. 

Minnesota :  In  Thurston  v.  Thurston,*^  the  divorce  was 
recognized,  though  process  was  served  outside  of  the  state. 
But  it  was  held  that  the  question  of  alimony  was  not  res 
adjudicata  by  reason  of  the  judgment.  The  wife  was  al- 
lowed alimony  out  of  the  property  in  Minnesota. 

Illinois :     The  validity  of  a  foreign  divorce  obtained  with- 

*•  56  Kan.  483,  43  Pac.  Rep.  779.  *•  45  La.  Ann.  279,  12  So.  Rep.  356. 

•*48  Kan.  636,  29  Pac.  Rep.  1071.  *^57  Iowa,  386,  10  N.  W.  Rep.  826. 

•43  La.  Ann.  1140,  10  So.  Rep.  *«56  Md.  127. 

248.  ""SS   Minn.   279,   59   N.   W.   Rep. 
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out  personal  service  is  recognized  in  Illinois  in  E^nowlton  v. 
EjQowlton,*^^  and  in  Dunham  v.  Dunham.^^ 

The  law  in  this  country,  then,  may  be  summarized  as  fol- 
lows :  In  Maine,  Massachusetts,  Ehode  Island,  Kentucky, 
California,  Tennessee,  Ohio,  Missouri,  Kansas,  Louisiana, 
Wisconsin,  Alabama,  Iowa,  Indiana,  Maryland,  Minnesota, 
Illinois  and  New  Jersey,  the  validity  of  a  divorce  obtained, 
in  another  state,  by  a  party  there  domiciled,  in  a  proceed- 
ing where  constructive  service  upon  the  defendant  only  is 
obtained,  is  fully  recognized.  In  Ohio,  Iowa  and  Minne- 
sota, and  perhaps  also  Louisiana  and  Alabama,  her  right  to 
alimony  and  to  dower  is  preserved. 

But  the  very  cases  which  limit  the  effect  of  the  divorce, 
so  far  as  property  rights  are  concerned,  restrict  such  right 
to  dower  in  lands  of  which  the  husband  was  seized  during 
coverture,  and  inf erentially,  at  least,  to  alimony  from  such 
property.  It  is  also  limited  to  property  within  the  state, 
where  suit  is  brought.  That  her  right  in  her  husband's 
property  should  extend  to  property  acquired  by  him  long 
after  the  divorce  is  nowhere  indicated. 

The  only  states  in  which  it  is  held  that  a  party  domiciled 
in  another  state  may  not  obtain  a  divorce  there  by  con- 
structive service  are  New  York,  Pennsylvania,  North  and 
South  Carolina. 

The  confusion  of  our  divorce  laws  is  forcibly  illustrated 
in  the  case  of  Haddock  v.  Haddock,^^  decided  by  the  Fed- 
eral Supreme  Court  in  April,  1906.  The  Haddocks  were 
married  in  1868,  in  New  York,  where  both  parties  then  re- 
sided. The  very  day  of  the  ceremony  and  before  the  mar- 
riage was  consummated,  they  separated  and  never  lived 
together.  The  wife  continued  to  reside  at  her  former  home ; 
the  husband,  after  some  years  of  wandering,  established 
a  domicile  in  Connecticut,  and,  in  1881,  obtained  in  a  Con- 
necticut court  a  decree  of  absolute  divorce  from  his  wife. 
In  this  suit  constructive  service  on  the  wife  was  obtained 

■•155  111.  158,  39  N.  B.  Rep.  595.  "162  111.  589,  44  N.  E.  Rep.  841. 

"210  U.  S.,  p.  562. 
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in  accordance  with  the  local  statute.  In  1891,  Mr.  Had- 
dock inherited  a  considerable  quantity  of  property,  and 
.  three  years  afterwards,  twenty-six  years  after  the  mar- 
riage and  thirteen  years  after  the  Connecticut  ^divorce,  the 
woman  brought  suit  against  him  in  New  York  for  a  divorce 
from  bed  and  board  and  for  alimony.  The  defendant  was 
served  constructively,  and  a  decree  for  fifteen  hundred  dol- 
lars annual  alimony  was  rendered.  As  there  was  no  per- 
sonal service  the  decree,  so  far  as  alimony  was  concerhed, 
was,  of  course,  ineffectual.  But  in  1899  the  woman  obtained 
personal  service  on  Haddock  in  a  new  proceeding  and  a 
valid  decree  for  alimony  in  the  sum  of  seven  hundred 
and  eighty  dollars  a  year  was  entered.  In  the  meantime 
Haddock,  acting  on  the  Connecticut  divorce,  had  married 
again,  and  the  effect  of  the  New  York  decree  was  to  declare 
his  second  wife  an  adulteress  and  to  bastardize  any  issue 
of  the  second  marriage.  Haddock  appealed  to  the  United 
States  Supreme  Court,  on  the  grounds  that  the  decrees  de- 
nied full  faith  and  credit  to  the  Connecticut  divorce.  The 
Supreme  Court  upheld' the  action  of  the  New  York  court 
and  affirmed  its  judgment.  This  decision  was  reached  by 
a  bare  majority  of  the  nine  judges,  Mr.  Justice  White  writ- 
ing the  opinion  of  the  court  for  himself,  the  Chief  Justice 
and  Justices  Peckham,  McKenna  and  Day,  Brown  and 
Holmes,  JJ.,  filed  dissenting  opinions  in  which  Harlen  and 
Brewer,  JJ.,  concurred.  The  point  involved,  broadly  stated, 
is  the  extra-territorial  validity  of  a  decree  of  divorce  pro- 
nounced after  constructive  service  on  the  defendant.  This 
extra-territoriality  depends  upon  assimilating  divorce  de- 
crees to  judgments  in  rem,  and  judgments  in  rem  are  ordi- 
narily said  to  include  all  judgments  other  than  those  in 
personam.  The  courts  which  view  divorce  judgments  tn 
rem  find  the  res  in  the  marriage  status  of  the  parties,  and 
make  the  jurisdiction  over  this  status  depend  on  the  bona 
fide  domicile  of  one  party.  The  will  to  adopt  this  view,  if 
a  paraphrase  of  Professor  James'  expression  is  permitted,, 
comes  from  a  consideration  of  the  intolerable  consequences 
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of  any  other  construction — ^husbands  without  wives,  wives 
without  husbands,  sexual  relations  legitimate  or  illegitimate 
according  as  they  take  place  on  one  side  or  the  other  of 
imaginery  geographical  lines,  persons,  bastard  or  legitimate 
according  as  they  are  within  or  without  a  particular  juris- 
diction. Those  courts  which  deny  extra-territorial  validity 
to  divorce  decrees  and  assimilate  them  to  judgments  in 
personaniy  see  a  sufficient  motive  for  their  course  in  a  grow- 
ing tendency  toward  laxness  in  the  marriage  tie,  and  in- 
creasing frequency  of  divorce,  and  a  consequent  weakening 
of  the  very  foundation  of  society.  In  support  of  each  view 
the  right  of  the  state  to  determine  the  status  of  its  own 
citizen  is  appealed  to ;  one  side  declaring  that  the  principle 
renders  necessary  giving  jurisdiction  to  the  state  wherein 
the  plaintiff  has  a  bona  fide  domicile  without  regard  to  the 
defendant's  residence;  the  other  arguing  that  to  concede 
jurisdiction  in  such  cases  absolutely  deprives  the  defend- 
ant's state  of  jurisdiction  over  the  status  of  its  own  citizen. 
The  Federal  Supreme  Court  had  not  committed  itself  to 
either  of  these  views  until  the  decision  in  1901  of  Atherton 
V.  Atherton.*^*  This  case  presented  the  validity  of  a  divorce 
obtained  in  Kentucky  by  a  husband  who  was  residing  there 
against  the  wife  domiciled  in  New  York.  Kentucky  was 
the  matrimonial  domicile  and  the  husband  bringing  suit 
there,  obtained  a  decree  of  absolute  divorce  upon  construc- 
tive service  on  the  wife  in  accordance  with  the  laws  of  Ken- 
tucky. Upon  a  subsequent  suit  by  the  wife  in  New  York 
for  a  limited  divorce  and  alimony  the  United  States  Su- 
preme Court,  reversing  the  Court  of  Appeals  of  New  York, 
held  the  Kentucky  decree  binding  and  within  the  full  faith 
and  credit  clause  of  the  Federal  Constitution.  The  Federal 
court  was  careful  to  limit  its  decision  to  the  actual  facts 
presented — the  possession  of  jurisdiction  by  the  state  of 
the  matrimonial  domicile  and  to  disclaim  prejudging  the 
status  of  the  decree  of  a  state  where  one  of  the  parties  only 
ever  had  a  domicile.    But  no  disclaimer  could  do  away 
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with  the  fact  that  a  divorce  decree  was  treated  as  belong- 
ing to  the  class  of  judgments  in  rem,  in  that  a  judgment 
rendered  against  a  person  domiciled  elsewhere  upon  con- 
structive service  only  was  held  to  satisfy  the  requirement 
of  due  process  of  law,  and  to  be  within  the  full  faith  and 
credit  clause  of  the  United  States  Constitution.  Atherton 
V.  Atherton  is  surely  as  much  open  as  the  Connecticut  deci- 
sion in  Haddock  v.  Haddock  to  the  charge  of  depriving  the 
defendant's  own  state  of  the  right  to  determine  the  defend- 
ant's matrimonial  status,  ^d,  after  all,  granting  the 
truth  of  this  charge,  it  seems  nothing  to  freeze  the  blood 
or  make  each  particular  hair  to  stand  on  end.  A  race  of 
diligence  between  two  parties  to  give  jurisdiction  to  one 
court  or  another  is  an  idea  familiar  enough.*^* 

In  Pennoyer  v.  Neff,*^*^  the  court,  speaking  in  a  masterly 
opinion  by  Judge  Field,  declared  that,  since  the  Fourteenth 
Amendment  had  given  to  the  Federal  Supreme  Court 
authority  to  determine  the  presence  of  due  process  of  law 
in  all  cases,  even  in  domestic  judgments,  ^  judgment  void 
when  brought  in  question  beyond  the  limits  of  the  state  for 
want  of  due  process  was  void  also  within  a  state  for  the 
same  reason.  Haddock  v.  Haddock,  if  this  doctrine  is  to 
stand,  means  that  the  Connecticut  decree  is  void  even  in 
Connecticut  and  the  wife  declared  an  adulteress  everywhere. 
Or,  if  we  discard  this  doctrine,  we  are  brought  back  to  the 
idea  of  decrees  of  divorce  valid  within  a  limited  territory, 
invalid  elsewhere.  M,  for  instance,  has  been  divorced  on 
constructive  service  in  New  York  from  N,  who  resides  in 
Pennsylvania,  and  has  contracted  a  new  marriage  with  0, 
in  New  York.  In  New  York  0  is  his  wife,  but  once  across 
the  state  line  and  he  becomes  the  husband  of  N.  In  New 
York  O's  children  are  legitimate,  but  they  become  bastards 
as  soon  as  they  go  out  of  that  state,  and  in  Pennsylvania  M 
may  still  have  children  by  N  who  are  legitimate  everywhere 
except  in  New  York,  but  who  are  bastards  there.    The 
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wildest  nightmare  never  produced  conditions  more  chaotic 
than  all  this.  Is  it  possible  that  there  is  some  third  alter- 
native? May  we  imagine  a  decree  that  operates  upon  and 
binds  the  plaintiff,  as  due  process  of  law,  while  invalid  as 
to  the  defendant?  In  Atherton  v.  Atherton,  Mr.  Justice 
Gray  pronounced  the  idea  of  a  husband  without  a  wife 
or  a  wife  without  a  husband  to  be  ** unthinkable/'  But 
under  the  opinion  in  Haddock  v.  Haddock,  we  may  have  to 
entertain  ideas  beyond  the  range  of  Mr.  Justice  Gray's 
capacity.  The  Atherton  case  is  recognized  as  authoritative 
in  Haddock's  case,  and  we  are  therefore  in  the  position 
of  treating  divorce  decrees  as  in  effect  judgments  in  rem, 
when  the  circumstances  fall  exactly  within  the  facts  of 
Atherton 's  case,  whereas  under  other  circumstances  we 
ought  to  treat  them  as  in  per  personam.  By  settled  deci- 
sions of  the  court  a  wife  may,  under  certain  circumstances, 
acquire  a  real  bona  fide  domicile  in  the  state  where  her  hus- 
band has  never  been,  but  it  appears  that  many  of  her  dear- 
est personal  rights  still  adhere  in  the  matrimonial  domicile, 
a  palpable  fiction  is  admitted  so  as  to  give  validity  to  the 
decree  of  divorce  of  the  matrimonial  domicile,  while  the 
actual  domicile,  which  she  has  been  forced  to  adopt  through 
her  husband's  misconduct,  is  not  recognized.  And  while 
the  fiction  of  the  wife's  presence  is  operative  at  the  matri- 
monial domicile,  it  is  without  effect,  in  favor  of  a  domicile 
which  the  husband  may  afterward  acquire,  else  the  Had- 
dock Connecticut  divorce  would  have  been  vaUd.  When 
husband  and  wife  each  acquire  a  separate  domicile  different 
from  the  matrimonial  domicile,  then  there  is  no  possibility 
of  a  divorce  without  personal  service — or  perhaps  the  juris-  • 
diction  may  still  cling  round  the  fragments  of  the  shattered 
matrimonial  domicile.  We  have  been  told  on  the  highest 
authority  within  a  few  years  that  the  law  was  not  a  logical 
science,  and  should  not  be  deterred  by  considerations  of 
logic  from  stopping  short  of  a  given  conclusion.  One  may 
feel  with  Mr.  Justice  Brown  that  Haddock  v.  Haddock 
** seems  to  be  a  step  backward  in  American  jurisprudence," 
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and  yet  assent  to  Judge  Holmes'  somewhat  cynical  remark: 
**I  do  not  suppose  that  civilization  will  come  to  an  end 
whichever  way  this  case  is  decided.''  Civilization  will  not 
come  to  an  end,  nor,  we  may  predict,  will  the  decisions  of 
the  United  States  Supreme  Court  on  this  interesting  and 
important  topic,  until  some  consistent  and  comprehensible 
principles  are  laid  down  for  its  government.  An  interest- 
ing attempt  to  reconcile  these  cases  is  made  in  the  Septem- 
ber, 1907,  number  of  Bench  and  Bar,  by  Mr.  Eaymond  D. 
Thurber  of  the  New  York  bar.  Mr.  Thurbef's  article  is  of 
considerable  length  and  closely  reasoned.  I  give,  however, 
a  passage  which  suggests  the  method  of  reconciling  the 
Atherton  case  with  the  Haddock  case :  **If  the  jurisdiction 
of  the  Kentucky  court  depended  on  the  actual  fact  of  Mrs. 
Atherton 's  domicile  in  Kentucky,  to  reconcile  the  two  deci- 
sions would  be  a  logical  impossibility.  But  that  is  not  the 
case.  On  the  contrary,  the  rule  is  that  when  a  court  has 
some  evidence  of  the  existence  of  a  jurisdictional  fact,  its 
finding  that  the  fact  exists  will  confer  jurisdiction  to  render 
a  decree  which  will  be  exempt  from  collateral  attack.  Such 
evidence,  it  is  believed,  as  to  the  defendant's  domicile  in 
Kentucky  is  to  be  found  in  those  circumstances  in  the  Ather- 
ton case  which  were  held  to  establish  the  jurisdiction.  The 
parties  were  living  there  as  husband  and  wife ;  and  up  to  the 
time  of  the  separation  the  marital  status — the  entire  res — 
was  beyond  question  safely  housed  within  the  state.  The 
wife  as  well  as  the  husband  were  both  actually  and  con- 
structively domiciled  there;  and,  under  a  familiar  rule,  this 
status  is  presumed  to  have  continued  until  proven  to  have 
been  altered.  Again,  the  defendant,  being  the  wife,  was 
subject  to  the  presumption  that  her  domicile  was  that  of 
her  husband — a  presumption  which  could  be  overcome  only 
by  showing  not  only  that  she  had  left  him,  but  that  she  had 
a  right  to  leave  him.  Hence,  by  merely  proving  this  situa- 
tion, the  plaintiff  made  out  a  prima  facie  case  for  full  juris- 
diction; and  this  would  seem  to  put  the  decree  beyond  the 
reach  of  collateral  attack."    The  Kentucky  court  '* having 
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before  it  a  suflScient  prima  facie  case  of  jurisdiction,  it  was 
not  bonnd  to  make  any  preliminary  inquiry,  but  could  safely 
proceed  without  regard  to  a  possibility  that  a  more  thor- 
ough examination,  upon  evidence  not  before  it,  might  re- 
quire it  to  dismiss  the  case.  All  of  which  tends  to  establish 
the  soundness  of  the  proposition  which  we  started  out  to  ex- 
amine, viz.,  that  the  state  of  the  matrimonial  domidle,  if 
the  plaintiff  has  deserted  there  and  still  resides  there,  has 
prima  facie  jurisdiction  over  the  marital  status  of  the 
errant  defendant — ^at  least  if  the  defendant  be  the  wife. 
This,  is  believed  by  Mr.  Thurber  as  the  only  logical  explana- 
tion of  the  consistency  of  the  Atherton  and  Haddock  cases. 
Viewing  the  attempt  of  the  learned  Mr.  Thurber  to  recon- 
cile the  celebrated  cases  of  Atherton  v.  Atherton  and  Had- 
dock V,  Haddock  along  with  the  decisions  of  the  United 
States  Supreme  Court  and  the  dissenting  opinions  of  Jus- 
tices Brown  and  Holmes,  which  were  concurred  in  by  Jus- 
tices Harlan  and  Brewer,  in  the  latter  case,  it  would  require 
a  faculty  for  judicial  analysis  to  recondle  the  discussions 
on  this  important  topic,  that  could 

Sever  and  divide, 

A  hair  twixt  the  north, 

And  northeast  side. 
Maxvebn,  abk.  Henby  Bebgeb. 
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CURRENT  TOPICS  AND  NOTES. 

OxjE  Contributors. — ^Everett  V.  Abbot,  joint  author  with 
Mr.  Boston  of  "The  Judiciary  and  the  Aininistration  of  the 
Law,"  was  bom  in  Pennsylvania;  educated  at  the  Cambridge 
public  schools,  Harvard  University  (A.  B.  1886,  A.  M.  1899), 
Harvard  Law  School  (LL.  B.  1889).  He  is  at  present  a  member 
of  the  law  firm  of  Keith  &  Abbot,  New  York  City.  He  is  a 
member  of  the  American  Bar  Association,  the  Association  of  the 
Bar  of  the  City  of  New  York,  the  New  York  State  Bar  Associ- 
ation and  the  New  York  County  Lawyers*  Association. 


Charles  A.  Boston  was  born  in  Maryland  and  educated  at  the 
Baltimore  City  College  and  Johns  Hopkins  University.  LL.  B. 
University  of  Marykuidj  1886.  He  is  the  author  of  the  articles 
on  Medical  Laws  and  Privileged  Communications,  and  associate 
author  of  the  article  on  The  Law  of  Lasanity  in  Witthaus  & 
Becker's  "Medical  Jurisprudence."  He  is  a  member  of  the  Ameri- 
can Bar  Association  (member  of  Local  Council  for  New  York) ; 
the  New  York  State  Bar  Association  (chairman  of  committee  on 
Land  Title  Registration) ;  the  Association  of  the  Bar  of  the  City 
of  New  York;  the  New  York  Law  Institute;  the  New  York 
County  Lawyers'  Association  (member  of  its  board  of  directors 
and  chairman  of  its  committee  on  professional  ethics)  ;  president 
of  the  Alumni  Association  of  New  York  and  New  Jersey,  of  the 
Johns  Hopkins  University,  and  president  of  the  board  of  trustees 
of  the  Society  of  Medical  Jurisprudence  of  New  York. 


Edward  Lindsey  has  been  a  frequent  contributor  to  the 
Review,  his  last  article  being  upon  "Wilson  versus  The  Wilson 
Doctrine.^" 


George  Packard,  the  writer  of  "The  Lawyers  of  Charles 
Dickens,"  is  a  native  of  Rhode  Island;  he  graduated  from  Brown 
University  in  1889,  and  from  Northwestern  University  Law 
School  in  1891,  and  was  admitted  to  the  Chicago  bar  in  the  same 
year.  He  first  entered  the  law  office  of  Peckham  &  Brown,  but 
was  appointed  assistant  attorney  of  the  World's  Columbian  Expo- 
sition in  1892,  and  returned  to  the  Peckham  &  Brown  firm  in 
1893.  Since  then  he  has  engaged  in  general  practice.  In  1897, 
the  firm  became  Peckham,  Brown  &  Packard;  in  1903,  Peck- 
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ham,  Smith,  Packard  &  Apmadoc ;  later,  Peckham,  Brown,  Pack- 
ard &  Walsh.  Upon  the  re-election  of  Judge  Brown  to  the 
bench,  the  firm  was  merged  with  Peck,  Miller  &  Starr  under 
the  name  of  Miller,  Starr,  Packard  &  Peckham. 


Henry  Berger  is  a  native  of  the  City  of  St.  Louis,  but  has 
been  a  member  of  the  Arkansas  bar  for  thirteen  years.  He  is 
now  city  attorney  of  Malvern,  in  that  State. 


John  F.  Dillon. — The  supply  of  biographical  material  regard- 
ing the  writers  of  ephemeral  novels  is  always  abundant,  but  the 
public  knows  less  of  the  authors  of  monumental  legal  and  medical 
treatises.  While  readers  are  informed  that  Miss  Flossie  Flint  com- 
poses her  poems  best  between  midnight  and  2  a.  m.,  but  little  is 
heard  of  the  busy  judge  or  overworked  physician  who  snatches  a 
few  hours  from  his  regular  duties  to  complete  the  laborious  task  of 
giving  to  his  profession  a  work  that  will  outlive  his  own  gener- 
ation. 

Away  back  in  the  60's,  John  F.  Dillon,  then  a  judge  of  the 
supreme  court  of  Iowa,  had  the  ambition  to  write  a  treatise  upon 
some  subject  which  he  hoped  might  be  useful  to  his  profession. 
He  had  only  attained  his  judicial  position  after  years  of  struggle. 
Bom  in  Montgomery  County,  New  York,  in  1831,  he  went  to 
Iowa  a  boy,  worked  his  way  through  college  and  finally  gradu- 
ated from  the  medical  school  of  the  University  of  Iowa,  in  1850. 
But  after  six  months'  practice,  he  discovered  that  medicine  had 
no  attraction  for  him,  and  with  a  decision  that  indicated  his  tem- 
perament, he  commenced  to  study  law.  Two  years  later  he. was 
admitted  to  the  bar,  and  after  a  few  years'  practice,  he  was  called 
to  the  bench.  The  subject  which  Judge  Dillon  decided  for  his 
legal  treatise  was  "Municipal  Corporations,"  a  topic  that  necessi- 
tated a  vast  amount  of  work.  "Whoso  desireth  to  discourse  in  a 
proper  manner  concerning  corporated  towns  and  communities, 
must  take  in  a  great  variety  of  matter  and  should  be  allowed  a 
great  deal  of  time  and  preparation.  The  subject  is  extensive  and 
difficult."  Thus  said  that  learned  and  laborious  legal  antiquary, 
Thomas  Madox,  in  1726,  in  the  preface  to  his  "Firma  Burgi,"  or 
an  "Historical  Essay  Concerning  the  Cities,  Towns,  and  Boroughs 
of  England,  taken  from  Records," — a  folio  of  348  pages,  whose 
value  sundves  mito  the  present.  This  statement  being  true  of 
municipalities  in  England  in  his  day,  is  much  more  applicable 
to  American  municipalities  in  our  own  time.  Judge  Dillon  was 
then  living  in  Davenport,  Iowa,  and  fortunately  there  existed  in 
the  library  of  Judge  Grant  of  the  same  city,  one  of  the  best  pri- 
vate collections  of  law  books  in  the  country.  "Without  the  aid  of 
stenographer  or  typewriter,  and  with  no  previous  American  trea- 


Digitized  by 


Google 


OUBBENT  TOPICS  AND  NOTES.  589 

tise  to  guide  me,  I  began  an  examination,  one  by  one,  of  some 
thousands  of  the  law  reports,  commencing  with  Vol.  I  of  the 
State  of  Maine  and  continuing  through  successive  reports  in  that 
state  to  date,'^  said  Judge  Dillon.  "In  like  manner  the  reports  of 
every  one  of  the  states  and  of  the  Federal  and  English  courts  was 
examined,  occupying  all  my  available  time  for  about  six  years. 
The  result  of  this  research  I  have  never  had  occasion  to  regret. 
The  result  was  a  single  volume  work  that  was  so  well  received  that 
a  second,  revised  edition  was  demanded  the  following  year,  1873." 
It  appears  that  there  is  a  diflFerence  between  an  edition  of  a  law 
book  and  an  edition  of  a  novel.  The  former  implies  a  revision 
while  a  new  edition  of  a  "best  seller"  is  simply  a  reprinting  with- 
out change  of  text. 

Judge  Dillon  was  subsequently  made  a  United  States  Circuit 
Judge  for  the  eighth  judicial  district,  which  extended  from  Min- 
nesota to  Arkansas  and  from  Wisconsin  to  Colorado.  In  1879 
he  resigned  and  went  to  Columbia  University  as  professor  of 
real  estate  and  equity  jurisprudence.  Three  years  later  he  took 
up  private  practice,  and  is  now  general  counsel  for  the  Mis- 
souri Pacific  Railway,  the  Western  Union  Telegraph  Company 
and  the  Texas  Pacific  Railway  Company.  He  has  since  writ- 
ten several  other  important  treatises,  such  as  "Removal  of 
Causes  from  State  to  Federal  Courts,"  "Municipal  Bonds,"  "Laws 
and  Jurisprudence  of  England  and  America,"  and  a  life  of  Chief 
Justice  Marshall,  but  it  is  his  Municipal  Corporations  that  will 
stand  as  his  legal  masterpiece. 

Now  at  seventy-nine.  Judge  Dillon  has  prepared  a  new  edition 
in  five  octavo  volumes  of  this  great  authority,  after  having  de- 
voted most  of  his  spare  time  for  the  past  few  years  in  its  revision. 
It  was  in  1890  that  the  fourth  edition  appeared  in  two  volumes, 
but  by  reason  of  the  numerous  and  important  constitutional  pro- 
visions in  the  states,  and  legislation  applicable  to  municipalities, 
made  necessary  by  their  growth  and  by  the  multitudinous  decis- 
ions in  the  forty-six  states  of  the  Union,  and  in  the  Federal 
courts  construing  and  applying  these  constitutional  requirements 
and  legislation  since  1890,  the  development  of  the  law  on  the 
various  subjects  has  rendered  it  absolutely  necessary  to  recast  and 
enlarge  the  framework  and  scope  of  this  treatise  in  order  to 
exhibit  comprehensively  and  fully  the  American  Law  of  Munici- 
pditiee  as  it  exists  in  the  year  1911.  This  alert  and  vigorous 
counsellor  of  seventy-nine,  with  his  lucrative  practice,  has  taken 
pride  doing  his  own  revising  and  expanding,  instead  of  farming 
the  work  out,  as  many  another  younger  and  less  prosperous,  emi- 
nent lawyer  would  have  done.  To  quote  a  few  statistics,  Judge 
Dillon  has  increased  the  number  of  words  from  778,986  to  2,034,- 
878,  the  number  of  cases  cited  from  153  pages  to  494  and  the 
index  ^from  178  pages  to  300.  These  five  stout  octavo  volumes 
now  contain  Judge  Dillon's  final  labor  on  his  monumental  work. 
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"Over  forty-five  years  have  elapsed  since  the  preparation  of 
Municipal  Corporations  began,  and  more  than  thirty-eight  years 
since  its  first  publication,"  says  Judge  Dillon.  "It  is  therefore  not 
only  a  child,  but  the  companion  of  the  greater  part  of  a  pro- 
longed professional  career.  Any  justifiable  satisfaction  I  might 
feel  in  its  success  is  somewhat  subdued,  if  not  saddened,  by  the 
sombre,  although  not  melancholy  reflection  that  in  this  edition 
I  am  taking  final  leave  of  a  work  which  is  intimately  incorporate 
with  the  studies,  lucubrations,  and  labors  of  so  many  years.  If 
these  observations  and  reflections  betray  an  author's  vanity,  they 
may  perhaps  on  that  account  even  be  pardoned.  I  have  indulged 
in  these  retrospections,  not  to  gratify  my  feelings,  but  because 
they  give  opportimity  to  add  that  my  chief  pride  and  satisfaction 
in  the  work  consists  in  the  fact  that  it  constitutes  the  largest  and 
certainly  the  last  payment  that  I  shall  be  able  to  make  on  the 
Baconian  debt  which  I  acknowledge  myself  owin^  to  this  great 
profession  of  the  law,  to  which  without  distraction,  diversion, 
mtermission,  or  other  ambitions  I  have  given  fifty-nine  years — 
the  whole  of  my  active  life. 

"The  work  falls  far  below  my  ideal  and  far  short  of  what  I 
could  perhaps  have  made  it,  had  I  not  been  engrossed  during  all 
this  time  with  the  exacting  duties  of  a  lawyer,  teacher,  and  judge. 
Yet  these  obstacles  have  their  compensations,  for  no  doctrinaire, 
no  mere  closet  student  of  the  law  can  be  thoroughly  prepared  to 
write  a  practical  and  technical  treatise  on  the  Law  of  Municipal 
Corporations  as  it  exists  at  this  time  and  in  this  country.  The 
author  of  a  comprehensive  treatise  on  the  law  ought  to  be  a  per- 
son who  has  the  experience  and  training  which  are  possible  only 
to  the  practicing  lawyer  and  the  judge.  And  these  qualifications 
on  the  bench  and  in  daily  practice  I  have  had  in  full  measure, 
and  I  feel  that  to  this  environment  the  work  is  indebted  for  a  large 
share  of  whatever  practical  value  and  usefulness  it  may  possess. 

"Diligent  and  anxious  care  has  been  given  to  make  this  revis- 
ion of  the  last  edition  thorough  and  complete.  Every  section  and 
every  sentence  has  been  gone  over  personally  by  me,  with  the 
result  that  the  work  has  been  enlarged  as  above  stated  and  with 
the  further  result  that  in  nearly  every  section  and  part  of  the 
present  edition  will  be  found  additions  and  changes  bringing  the 
work  down  as  fully  as  possible  to  date." 

Judge  Dillon  has  dedicated  his  work  to  the  American  Bar 
Association,  of  which  he  is  a  former  president,  in  these  words: 

"To  mark  my  sense  of  the  value  and  usefulness  of  your  organ- 
ization as  the  accredited  representative  of  the  bar  of  the  United 
Stiates,  as  well  as  my  appreciation  of  the  high  honor  of  having 
been  one  of  your  presidents,  this  work,  national  in  its  scope  and 
character,  is  inscribed  by  the  author  to  the  association  by  ite 
gracious  permission  with  every  sentiment  of  respect  and  grati- 
tude." -:  -"t^ 
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The  Standard  Oil  Case.— The  decision  of  the  Supreme  Court 
of  the  United  States  in  the  Standard  Oil  case  has  attracted  great 
attrition,  as  it  had  been  awaited  by  the  public  with  great  hope 
that  it  would  affirm  the  power  of  tifie  nation  to  curb  the  acts  of 
the  great  monopoly.  That  it  should  do  so  by  a  unanimous  voice 
was  hardly  looked  for,  so  accustomed  have  the  people  become  to  a 
divided  tribunal  on  great  constitutional  questions.  The  anti- 
trust law  has  been  upheld,  the  acts  and  policies  of  the  company 
are  declared  to  "destroy  the  potentiality  of  competition,"  and 
show  an  "intent  and  puipose  to  maintain  the  dominancy  of  the 
oil  industry,  .  .  .  with  the  purpose  of  excluding  others  from 
the  trade  and  thus  centralizing  in  the  combination  perpetual  con- 
trol." The  court  rejects  the  plea  of  the  company  that,  since 
complete  control  *of  sources  of  supply  was  not  exercised  by  the 
company,  no  attempt  at  monopoly  could  have  existed.  Monopoly 
of  the  channels  of  distribution,  acquired  as  it  had  been  acquired 
by  the  Standard  Oil,  inferred  substantial  power  of  control  in  all 
branches  of  the  industry.  The  decree  of  dissolution  made  by  the 
court  of  appeals  is  accordingly  reaffirmed,  though  with  further 
time  for  reconstruction  of  the  business. 

But  in  its  announcement  that  whether  or  not  any  contract  or 
combination  is  within  the  purview  of  the  prohibition  created  by 
the  statute  must  depend  upon  its  reasonableness,  the  court  is  not 
unanimous,  but  finds  a  vigorous  dissenter  in  the  person  of  its 
oldest  member,  Mr.  Justice  Harlan.  Chief  Justice  White's  view 
is  summed  up  in  these  words: 

"In  BubBtance,  the  propositions  urged  by  the  Government  are  reducible 
to  this:  That  the  language  of  the  statute  embraces  every  contract,  com- 
bination, etc.,  in  restraint  of  trade,  and  hence  its  text  leaves  no  room  for 
the  exercise  of  judgment,  but  simply  imposes  the  plain  duty  of  applying 
its  prohibitions  to  every  case  within  its  literal  language.  The  error 
involved  lies  in  assuming  the  matter  to  be  decided.  This  is  true  because 
as  the  acts  which  may  come  under  the  classes  stated  In  the  first  section 
and  the  restraint  of  trade  to  which  that  section  applies  are  not  specifically 
enumerated  or  defined,  it  is  obvious  that  Judgment  must  in  every  case  be 
called  into  play  in  order  to  determine  whether  a  particular  act  is  embraced 
within  the  statutory  classes,  and  whether  if  the  act  is  within  such  classes 
its  nature  or  effect  causes  it  to  be  a  restraint  of  trade  within  the  intend- 
ment of  the  act.  To  hold  to  the  contrary  would  require  the  conclusion 
either  that  every  contract,  act  or  combination  of  any  kind  or  nature, 
whether  it  operated  a  restraint  on  trade  or  not,  was  within  the  statute, 
and  thus  the  statute  would  be  destructive  of  all  right  to  contract  or  agree 
or  combine  in  any  respect  whatever  as  to  subjects  embraced  in  interstate 
trade  or  commerce,  or  if  this  conclusion  were  not  reached,  then  the  con- 
tention would  require  it  to  be  held  that  as  the  statute  did  not  define  the 
things  to  which  it  related  and  excluded  resort  to  the  only  means  by  which 
the  acts  to  which  it  relates  could  be  ascertained — the  light  of  reason — ^the 
enforc^nent  of  the  statute  was  impossible  because  of  its  uncertainty.  The 
merely  generic  enumeration  which  the  statute  makes  of  the  acts  to  which 
it  refers  and  the  absence  of  any  definition  of  restraint  of  trade  as  used  in 
the  statute  leaves  room  for  but  one  conclusion,  which  Is,  that  it  was 
expressly  designed  not  to  unduly  limit  the  application  of  the  act  by  precise 
definition,  but  while  clearly  fixing  a  standard,  that  is,  by  defining  the 
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ulterior  boundaries  which  could  not  be  transgressed  with  impunity,  to 
leave  it  to  be  determined  by  the  light  of  reason,  guided  by  the  principles 
of  law  and-  the  duty  to  apply  and  enforce  the  public  policy  embodied  in 
the  statute,  in  every  given  case  whether  any  particular  act  or  contract 
was  within  the  contemplation  of  the  statute." 

To  this,  Mr.  Justice  Harlan  replies  that  such  a  view  of  the 
meaning  and  intent  of  the  statute  is  in  conflict  with  two  previous 
decisions  of  the  Supreme  CJourt/  and  more  serious  than  this,  it  is 
an  attempt  of  the  judiciary  to  amend  the  law  by  judicial  con- 
struction. The  law  says  every  contract  and  combination  in 
restraint  of  trade  shall  be  illegal  and  it  is  no  part  of  either  the 
right  or  the  duty  of  the  court  to  amend  the  statute  by  adding  the 
word  "reasonable."     Mr.  Justice  Harlan  concludes: 

"After  many  years  of  public  service  at  the  National  Capital,  and  after  a 
sbmewhat  close  observation  of  the  conduct  of  public  affairs,  I  am  impelled 
to  say  that  there  is  abroad,  in  our  land,  a  most  harmful  tendency  to  bring 
about  the  amending  of  constitutions  and  legislative  enactments  by  means 
alone  of  judicial  construction.  As  a  public  policy  has  been  declared  by 
the  legislative  department  in  respect  of  interstate  commerce,  over  which 
Congress  has  entire  control,  under  the  Constitution,  all  concerned  must 
patiently  submit  to  what  has  been  lawfully  done,  until  the  people  of  the 
United  States — the  source  of  all  national  power — shall,  in  their  own  time, 
upon  reflection  and  through  the  legislative  department  of  the  government, 
require  a  change  of  that  policy.  There  are  some  who  say  that  it  is  a  part 
of  one's  libertyt  to  conduct  commerce  among  the  states  without  being 
subject  to  governmental  authority.  But  that  would  not  be  liberty,  regu- 
lated by  law,  and  liberty,  which  cannot  be  regulated  at  law,  is  not  to  be 
desired.  The  sufpreme  law  of  the  land — which  is  binding  alike  upon  all — 
upon  presidents,  congresses,  the  courts  and  the  people — gives  to  Congress, 
and  to  Congress  alone,  authority  to  regulate  interstate  commerce,  and 
when  Congress  forbids  any  restraint  of  such  commerce,  in  any  form,  all 
must  dbey  its  mandate.  To  overreach  the  action  of  Congress  merely  by 
Judicial  construction,  that  is,  by  indirection,  is  a  blow  at  the  integrity 
of  our  governmental  system,  and  in  the  end  will  prove  most  dangerous 
to  all.  Mr.  Justice  Bradley  wisely  said,  when  on  this  bench,  that  illegiti- 
mate and  unconstitutional  practices  get  their  first  footing  by  silent 
approaches  and  slight  deviations  from  legal  modes  of  legal  procedure.* 
We  shall  do  well  to  heed  the  warnings  of  that  great  jurist  I  do  not  stop 
to  discuss  the  merits  of  the  policy  embodied  in  the  Anti-Trust  Act  of  1890; 
for,  as  has  been  often  adjudged,  the  courts,  under  our  constitutional  system, 
have  no  rightful  concern  with  the  wisdom  or  policy  of  legislation  enacted 
by  that  branch  of  the  government  which  alone  can  make  laws." 

This  part  of  the  court's  decision  has  not  been  received  with 
universal  satisfaction,  and  it  is  certainly  open  to  the  criticism  that 
it  leaves  the  matter  in  much  doubt  and  uncertainty  as  to  what 
combinations  future  judges  may  hold  to  be  reasonable  and  legal 
and  what  combinations  unreasonable  and  illegal.  We  refer  our 
readers  to  three  previous  articles  in  the  Review  on  this  subject, 

*  United  States  v.  Freight  Associa-         •  Boyd  v.  United  States,  116  U.  8. 
Uon.  166  U.  S.  290;   United  States      616,  635. 
T.  Joint  TraflUc  Association,  171  U. 
8.  605. 
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one  by  Mr.  Herbert  Noble  of  the  New  York  bar  on  the  Standard 
Oil  case,'  one  by  Mr.  Frederic  J.  Stimson  of  the  Boston  bar  on 
The  Law  of  Combined  Action  and  Possession,*  and  one  by  Mr. 
M.  S.  Hottenstein  of  the  Pennsylvania  bar  on  the  Sherman  Anti- 
Trust  Law*. —all  of  them  supporting  the  view  of  the  majority 
of  the  court.  In  our  next  issue  we  hope  to  print  an  article  on  the 
other  side  of  the  controversy. 


The  Federal  Corporation  Tax  Decision. — The  Federal  tax 
authorized  by  Congress  to  be  levied  and  collected  upon  corpor- 
ations doing  business  in  the  United  States  under  state  or  United 
States  incorporation  acts,  which  is  a  part  of  the  Payne-Aldrich 
tariff  act  of  1909,  has  been  declared  constitutional  by  the  Supreme 
Court  of  the  United  States.**  The  constitutionality  of  the  tax  was 
contested  on  the  ground  that  it  was  a  darect  tax,  not  apportioned  and 
uniform  throughout  the  country  as  the  constitution  requires,  but 
laid  upon  corporations  wherever  they  might  be  found,  the  amount 
to  be  collected  to  be  one  per  cent  on  the  entire  net  income  over 
and  above  $5,000  received  from  all  sources.  It  was  answered  that 
the  privilege  of  doing  business  as  a  corporation  is  taxed,  and  not 
the  mere  doing  of  business.  The  argument  that,  by  taxing  a 
state-chartered  corporation,  the  national  government  unconstitu- 
tionally invades  the  prerogative  of  the  state  which  granted  the 
charter,  is  dismissed  by  the  court  on  the  ground  that,  in  the  nature 
of  things,  Federal  excise  taxes  "must  be  collected  from  the  same 
activities  as  are  also  reached  by  the  states  in  order  to  support  their 
local  governments;  and  that  if  this  were  not  true,  citizens  could 
invalidate  the  taxing  power  of  the  nation  simply  by  continuing 
their  business  under  a  state  franchise." 

The  government's  case  was  argued  by  the  new  United  States 
Solicitor-General,  Hon.  Frederick  W.  Lehmann,  and  is  the  first 
professional  victory  in  his  office  of  that  distinguished  lawyer  and 
advocate.  

Contracts  Under  the  Federal  Constitution  and  Railroad 
Regulation. — Two  important  decisions  have  been  made  during 
the  past  term  of  the  Federal  Supreme  Court  on  this  subject.  In 
a  case  from  Iowa  it  is  held  that  the  liberty  of  contract  guaranteed 
by  the  constitution,  is  not  infringed  by  a  statute  which  amends 
the  statutory  law  defining  the  liability  of  railroads  for  negligence 
in  their  operation,  so  that  a  railroad  when  sued  on  such  liability, 
is  precluded  from  making  the  defense  that  a  recovery  is  barred 
by  the  acceptance  of  benefits  under  a  contract  of  membership 
in  its  relief  department.  And  that  an  unconstitutional  discrimi- 
nation is  not  made  by  amending  the  state  statute,  which  defined 

•44  Am.  Law  Rev.  1,  177.  *a  44  Am.  Law  Rev.  827. 

*  45  Am.  Law  Rev.  1.  •  Flint  v.  Stoae  Tracy  Co. 

VOL.  XLV.  38 
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the  liability  of  railroads  for  injuries  resulting  from  negligence  or 
mismanagement  in  the  use  and  operation  of  their  rocSs,  so  that 
a  railroad,  when  sued  on  such  liability,  may  not  raise  the  defense 
that  a  recovery  is  barred  by  the  acceptance  of  benefits  under  a 
contract  of  membership  in  its  relief  department,  although  this 
provision  of  the  amendatory  act  applies  only  to  those  employees 
who  were  embraced  within  the  provisions  of  the  original  statute, 
and  to  the  enforcement  of  the  particular  liabilities  which  that 
statute  defined,  and  the  benefits  of  such  statute  were  confined  to 
those  engaged  in  the  hazardous  business  of  operating  railroads.* 

In  the  other  case  from  the  Court  of  Appeals  of  Kentucky  it  is 
held  that  Congress,  in  the  exercise  of  its  power  over  commerce, 
could  enact  the  provisions  of  the  act  of  June  26,  1906,  which  ren- 
dered unenforceable  a  prior  contract,  valid  when  made,  by  which 
an  interstate  carrier  8igreed  to  issue  annual  passes  for  life  in  con- 
sideration of  a  release  of  a  claim  for  damages.^ 

The  court  said  that  the  power  granted  to  Congress  to  regulate 
commerce  among  the  states  and  with  foreign  nations  is  complete 
in  itself,  and  is  unrestricted  except  by  the  limitations  upon  its 
authority  to  be  found  in  the  constitution,  and  thaf  Congress 
may  enact  such  legislation  as  shall  declare  void  and  prohibit  the 
performance  of  any  contract  between  individuals  or  corporations 
where  the  natural  and  direct  effect  of  such  a  contract  will  be,  when 
carried  out,  to  directly,  and  not  as  a  mere  incident  to  other  and 
innocent  purposes,  regulate  to  any  substantial  extent  interstate 
commerce. 

"These  principles  control  the  decision  of  the  present  question.  The 
agreement  between  the  railroad  company  and  the  Mottleys  must  necessarily 
be  regarded  as  having  been  made  subject  to  the  possibility  that,  at  some 
future  time,  Congress  might  so  exert  its  whole  constitutional  power  in 
regulating  interstate  commerce  as  to  render  that  agreement  unenforce- 
able or  to  impair  its  value.  That  the  exercise  of  such  power  may  be  ham- 
pered or  restricted  to  any  extent  by  contracts  previously  made  between 
individuals  or  corporations  is  inconceivable.  The  framers  of  the  Consti- 
tution never  intended  any  such  state  of  things  to  exist." 


Newspapers  and  the  Free  Pass. — ^The  newspapers  of  the 
country  are  the  last  to  succumb  to  the  anti-pass  legislation  of 
Congress,  and  they  have  done  so  only  after  a  stubborn  fight.  They 
contended  that  as  they  gave  puffs  and  advertising  to  railroads  the 
kind  of  passes  they  received  were  not  really  free,  but  for  a  con- 
sideration, and  that  the  law  did  not  cover  them.  But  the  Supreme 
Court  of  the  United  State?  holds  that  as  other  people  have,  undei' 
the  Federal  law,  to  pay  for  their  transportation  on  railroads  in 
money,  editors  and  publishers  must  do  likewise,  Mr.  Justice 
Harlan  saying  :• 

•  Chicago  &c  R.  Co.  v  McGuire,  •  LouisviHe  &c  R.  Co.  v.  Mottley, 
Oct  Term,  1910,  decided  Feh.  20,  Oct.  Term,  1910,  decided  Ffeb.  20. 
1911.  1911. 
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"The  leglslfttive  department  Intended  that  all  who  obtained  transporta- 
tion on  interstate  lines  should  be  treated  alike  in  the  matter  of  rates,  and 
that  all  who  availed  themselves  of  the  services  of  the  railway  company 
(with  certain,  specified  exceptions)  should  be  on  a  plane  of  equality. 
Those  ends  cannot  be  met  otherwise  than  by  requiring  transportation  to  be 
paid  for  in  money,  which  has  a  certain  value,  known  to  all,  and  not  in 
commodities  or  services,  or  otherwise  than  in  money."' 


The  Oklahoma  Bank  Guaranty  Law. — The  Supreme  Court 
of  the  United  States  has  affirmed  the  constitutionality  of  the  bank 
guaranty  law  of  Oklahoma.  It  lays  down  the  broad  principle 
that  the  police  power  of  a  state  extends  to  the  regulation  of  the 
banking  business,  and  even  to  its  prohibition  except  on  such  con- 
ditions as  the  state  may  prescribe,  and  that  contract  obligations 
imder  a  bank's  charter  which  is  subject  to  alteration  or  repeal  are 
not  unconstitutionally  impaired  by  the  levy  and  collection,  under 
a  state  statute,  of  an  assessment  based  upon  average  daily  deposits, 
for  the  purpose  of  creating  a  depositor's  guaranty  fund  to  secure 
the  full  repayment  of  deposits  in  case  it  or  any  other  bank  exist- 
ing under  the  state  laws  becomes  insolvent,  unless  such  statute 
deprives  the  bank  of  liberty  or  property  without  due  process  of 
law.  The  levy  and  collection,  under  a  state  statute,  from  every 
bank  existing  under  the  state  laws,  of  an  assessment  based  upon 
average  daily  deposits,  for  the  purpose  of  creating  a  depositors' 
guaranty  fund  to  secure  the  full  repayment  of  deposits  in  case  any 
such  bank  becomes  insolvent,  is  a  valid  exercise  of  the  police 
power,  and  cannot  be  regarded  as  depriving  a  solvent  bank  of  its 
liberty  or  property  without  due  process  of  law.® 


The  San  Francisco  Earthquake  and  Lost  Records. — The 
Supreme  Court  of  the  United  States  decides  that  a  state  possesses 
the  power  to  remedy  the  confusion  and  uncertainty  as  to  regis- 
tered titles  to  land,  arising  from  the  loss  or  destruction  of  public 
records  bv  flood,  fire,  or  earthquake. 

It  holds  that  the  safeguards  afforded  unknown  claimants  or 
claims  by  the  provisions  of  the  California  statute  of  1906,  for  the 
establishment  and  quieting  of  title  to  real  property  in  case  of  the 
loss  or  destruction  of  public  record.^,  by  an  action  in  rem,  to  be 
brought  by  a  person  in  the  actual  and  peaceable  possession  of  the 
property  against  "all  persons  claiming  any  interest  in  or  lien 
upon  the  real  property  herein  described,  or  any  part  thereof,"  sat- 
isfy the  due  process  of  law  clause  of  the  Federal  Constitution, 
where  such  statute,  as  construed  by  the  state  courts,  requires  the 
plaintiff  to  designate  and  serve  all  known  claimants,  and  those 
whom,  with  reasonable  diligence,  he  can  ascertain  to  be  such,  and 
ealls  for  constructive  service  by  publication  against  non-residents 

•Chicago  &  R.  Co.  v.  U.  S.,  Oct.  •Noble  State  Bk.  v.  Haskell.  Oct. 

Term,  1910,  decided  Feb.  20,  1911.      Term,  1910,  decided  Jan.  3,  1911. 
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and  unknown  owners,  for  the  conspicuous  posting  upon  the  prop- 
erty of  a  copy  of  the  summons,  and  the  recording  of  a  lis  pendens, 
— especially  since  under  California  law,  any  person  inter^ted  and 
havmg  no  actual  notice  of  the  decree  may  come  in  at  any  time 
within  a  year  after  its  rendition,  and,  upon  showing  cause,  may 
have  the  decree  vacated  as  to  him,  and  be  allowed  to  answer  to  the 
merits.^** 


The  Panama  Libel  Cases — ^Thb  Federal  Courts  Without 
Jurisdiction. — The  Federal  government,  it  will  be  remembered, 
endeavored  to  bring  suit  in  the  Federal  courts  against  a  New 
York  newspaper  for  a  criminal  libel.  The  libels  were  contained 
in  six  issues  of  the  World,  a  newspaper  printed  in  the  City  of 
New  York,  of  which  newspaper  the  defendant,  a  New  York  cor- 
poration, was  publisher.  The  first  seven  counts  dealt  with  the 
publication  of  the  libels  by  circulating  copies  of  the  newspaper 
containing  the  same  within  the  reservation  and  military  post  in 
Orange  county.  New  York,  known  as  West  Point.  The  remain- 
ing counts  dealt  with  the  publication  of  each  of  the  libels  by  the 
delivery  of  a  copy  of  the  issue  of  the  World  containing  the  same 
to  a  postoflBce  inspector  at  his  office  in  the  Postoffice  building  in 
the  City  of  New  York.  Both  West  Point  and  the  Postoffice  build- 
ing were  averred  to  be  places  within  the  exclusive  jurisdiction  of 
the  United  States.  Those  who  were  alleged  in  each  count  to  have 
been  criminally  libeled  were,  at  the  time  of  the  publications,  the 
President  of  the  United  States,  the  secretary  of  war,  and  certain 
private  individuals.  The  alleged  libelous  articles  related  to  the 
purchase  by  the  United  States  of  the  Panama  canal.  An  indict- 
ment was  presented  by  a  grand  jury  in  the  U.  S.  Circuit  Court  for 
the  Southern  District  of  New  York,  but  the  trial  court  dismissed 
the  case  for  want  of  jurisdiction.  The  government  appealed,  but 
the  Supreme  Court  has  sustained  the  order  of  the  lower  court.  It 
is  held  that  the  circulation  in  the  government  reservation  at  West 
Point  and  in  the  Postoffice  building  in  New  York  City,  of  copies 
of  a  newspaper  containing  a  criminal  libel  printed  and  primarily 
published  in  such  city,  cannot  be  punished  in  the  Federal  courts 
imder  the  act  of  July  7,  1898,"  providing  that  offenses  committed 
in  places  under  the  exclusive  jurisdiction  and  control  of  the 
United  States,  when  not  expressly  made  criminal  by  any  law  of 
the  United  States,  shall  be  punished  in  accordance  with  the  laws 
of  the  stat^  in  which  such  places  are  situated,  since  the  state  laws 
afford  adequate  punishment  for  the  offense,  without  resorting  to 
the  Federal  courts,  and  their  plain  purpose  is  that  there  shall 
be  but  a  single  prosecution  and  conviction  for  a  criminal  libel.** 

» American  Land  Co.  v.  Zeiss,  Oct.  "  U.    S.   v.   Press   Pub.   Co.,   Oct 

Term,  1910.  decided  Jan.  3,  1911.  Term,  1910,  decided  Jan.  3,  1911. 

"30  Stat,  at  L.  717,  chap.  576. 
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Two  Statesmen  on  Law  Reform. — Two  notable  addresses  on 
Reform  in  Legal  Procedure  have  been  recently  made,  one  by 
President  Taft  at  the  meeting  of  the  Conference  on  Reform  of 
Criminal  Law  and  Procedure,  held  at  New  York  City  in  May, 
and  the  other  by  Senator  Elihu  Root  at  the  annual  meeting  of  the 
New  York  State  Bar  Association  at  Syracuse. 


President  Taft  on  Criminal  Procedure. — President  Taft 
in  his  address  called  attention  to  the  large  number  of  crimes 
which  go  unpunished  in  this  country  as  contrasted  with  the  effect- 
ive enforcement  of  the  criminal  law  in  England.  The  difference 
he  believes  to  exist  through  the  character,  experience  and  learn- 
ing of  the  judges,  in  the  power  which  they  maintain  and  exer- 
cise in  the  course  of  the  trial  for  the  saving  of  time  and  the 
simplification  of  the  issue  and  in  the  respect  and  obedience  given 
to  their  intimations  from  the  bench  as  to  the  proper  behavior  of 
counsel  in  the  conduct  of  the  case.  He  criticises  severely  the 
modern  statutes  which  take  away  almost  all  of  his  historic  powers 
from  the  trial  judge  and  points  out  that  under  the  proposed 
judicial  recall,  it  was  desired  in  some  parts  of  the  country  to  still 
further  reduce  the  independence  of  the  judiciary.  Said  the 
President. 

"The  statistics  which  show  the  crimes  that  go  unpunished  In  this  coun- 
try as  compared  with  those  In  England  are  startling  and  humiliating  to  any 
son  of  America  who  has  pride  In  his  fellow-countrymen  as  a  law-abiding 
and  law-enforcing  people.  A  study  of  the  English  system  will  show  that 
their  procedure  and  their  guaranties  In  favor  of  the  individual  as  to  Indict- 
ment, trial  and  conviction,  and  that  their  provision  for  the  security  of  the 
liberty  of  the  Individual  are  exactly  the  same  as  ours;  for  we  derive  ours 
from  them.  Our  bills  of  rights,  both  In  Federal  and  State  Constitutions, 
are  slmi)le  copies  of  limitations  found  In  the  magna  charta,  the  petition 
of  right,  and  the  bill  of  rights,  which  are  part  of  the  British  Constitution. 
Why  is  It  then  that,  speaking  generally,  every  person  who  commits  a  crime 
in  Enigland  is  tried  and  rarely  escapes  punishment,  while  in  this  country 
it  is  not  too  miuch  to  say  that  a  majority  escape  the  law?  Certainly,  if 
the  statistics  of  the  whole  country  are  taken  and  the  crimes  considered 
are  those  of  violence,  the  proportion  of  those  who  are  never  tried  or  who 
being  tried,  escape  punishment,  is  a  good  deal  more  than  fifty  per  cent  of 
those  committing  such  crimes.  What  are  the  changes  that  have  taken 
place  In  the  transplanting  of  the  English  system  to  this  country  that  have 
weakened  its  effectiveness  and  that  now  call  loudly  for  reform?  We  can 
not  find  the  explanation,  of  course,  in  Jeremy  Bentham*s  Impeachment  of 
criminal  law  procedure,  because  what  he  said  was  said  of  the  English 
system.  His  comparison  of  the  trial  of  a  murderer  to  a  game  or  a  fox- 
hunt, in  which  the  criminal  was  given  a  certain  start  and  had  the  benefit 
of  a  number  of  rules  to  prevent  his  conviction  that  really  interfered .  with 
proof  of  his  guilt  to  the  satisfaction  of  every  common-sense  mind,  would 
apply  as  weU  to  the  English  system  as  our  own. 

"Wherein  is  the  great  difference  then  between  the  effectiveness  of  the 
two  systems?  I  believe  it  to  exist  in  the  character,^  experience  and  learn- 
ing of  the  judges,  in  the  power  which  they  maintain  and  exercise  In  the 
course  of  the  trial  for  the  saving  of  time  and  the  simplification  of  the 
laeues,  and  in  the  respect  and  obedience  given  to  their  intimations  from 
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the  bench  as  to  the  proper  behavior  of  counsel  In  the  conduct  of  the  case.  If 
there  is  any  other  reason  for  the  difference  it  can  not  be  found  in  procedure. 
It  must  be  found  in  the  lighter  regard  for  law  and  its  enforcement  on  the 
part  of  our  people  as  a  whole  and  a  consequent  less  rigorous  public  opinion 
in  favor  of  the  punishment  of  crime,  which  relieves  prosecuting  office ra  and 
grand  juries  from  the  highest  standard  in  this  regard,  and  which  ftnds  its 
way  into,  and  exerts  its  influence  in  the  jury  panel  during  the  trial  and 
in  the  jury  room  during  the  consideration  of  the  verdict.  I  am  not  dis- 
posed to  minimize  this  last  cause,  and  I  am  Inclined  to  think  that  it  is  very 
influential  and  that  it  is  shown  to  be  auch  by  a  similar  difference  In  the 
effectiveness  of  machinery  for  the  prosecution  of  crime  in  the  older 
states  and  in  the  newer  and  far  western  states.  But,  this  reason  aside, 
there  is  no  other  ground  that  I  know  of  that  will  explain  the  difference 
between  the  admirable  working  of  the  English  machinery  for  the  pros«:»cu- 
tion  of  crime  and  that  in  this  country  except  what  I  have  called  attention 
to  in  the  character  and  power  of  the  judge  and  in  the  method  and  conduct 
of  counsel  for  the  defendant. 

'*T*he  trial  by  jury  secured  by  the  magna  charta  in  England  and  required 
by  the  bills  of  right  of  our  constitutions  was  a  trial  by  a  court  and  jury, 
or  rather  by  a  court  which  was  made  up  of  a  judge -and  jury  in  which 
the  functions  of  the  judge  were  quite  as  important  and  ou^t  to  be  as 
sacredly  preserved  as  the  functions  of  the  jury.  The  tenure  of  the  judge 
was  during  good  behavior,  practically  for  life.  He  was  a  trained  lawyer 
whose  position  at  the  bar  when  he  was  appointed  gave  him  a  prestige 
which  his  elevation  to  the  bench  only  emphasized.  He  had  complete  charge 
of  procedure  in  the  court  room.  He  took  an  active  part  in  the  trial.  He 
followed  closely  the  questions  of  counsel.  For  the  purpose  of  clearness, 
he  often  took  the  examination  out  of  the  hands  of  counsel  and  conducted  it 
himself.  Ho  limited  the  cross-examination  of  counsel  to  matters  that 
were  of  importance  in  the  issue.  He  refused  to  permit  the  time  of  the  court 
to  be  taken  up  with  a  cross-examination  as  to  small  and  unimportant  cir- 
cumstances. And  when  it  came  to  charge  the  jury,  he  not  only  told  them 
what  the  law  was,  but  he  applied  the  law  to  the  facts,  commented  on  the 
evidence,  frequently  indicated  an  opinion  as  to  the  weight  of  the  evidence, 
but  left  the  decision  flnally  to  the  jury.  If  counsel  for  either  the  prosecu- 
tion or  the  defense  had  sought  by  argument  to  involve  the  real  issue  in 
obscurity  and  to  introduce  some  other  and  irrelevant  issue,  it  was  his 
function  to  clarify  the  matter  and  'brush  away  the  cob-webs';  in  other 
words,  to  simplify  the  question  which  the  jury  was  to  decide.  In  this 
way  the  histrionic  talent  of  counsel,  the  facility  for  minimizing  all  impor- 
tant facts,  and  the  exaggeration  of  unimportant  circumstances  were  not 
permitted  to  affect  the  verdict  of  the  jury  if  the  court  could  remove  their 
influence  by  sober  and  clarifying  comment. 

"Originally,  and  until  a  very  recent  date,  there  was  In  England  no 
appeal  from  the  action  of  a  judge  and  the  sentence  of  a  court.  The  judge 
anight  himself  reserve  doubtful  questions  of  law  to  a  court  of  a  number 
of  judges  who  would  decide  the  question,  but  there  was  no  writ  of  error 
or  appellate  proceeding  permitted.  Now  the  appeal  has  been  introduced  in 
England,  but  introduced  as  it  is  as  a  modification  of  the  old  system,  the 
appeal  is  permitted  only  in  important  matters  ajid  technicalities  such  as 
occupy  so  much  of  the  appellate  proceedings  In  this  country  are  almost 
unknown.  This  prestige  of  the  judge  as  a  learned  and  skilled  lawyer  and 
his  power  In  the  conduct  of  the  trial  enforced  a  respect  for  his  rulings  and 
his  Intimations  as  to  the  proper  course  for  the  trial  to  take  by  both  counsel 
for  the  prosecution  and  the  defense,  so  that  he  always  had  the  trial  well 
in  hand  for  the  purpose  of  expedition  and  simplification  of  the  Issues. 
Nothing  else  can  explain  why  In  thls^ country  a  murder  case  should  take 
four  weeks  In  Its  trial  which  can  be  disposed  of  In  an  English  court  of 
justice  in  one  day  or  two  days.    And  yet,  with  all  this  expedition  and 
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certainty  of  punishment,  whoever  complains  of  Injustice  or  oppression  in 
an  English  court?  Is  not  the  administration  of  justice  In  that  country'  the 
admiration  of  the  world? 

"I  wish  to  comment  on  the  effect  that  the  change  in  the  power  of  the 
judge  in  this  country  In  the  matter  of  the  management  of  the  trial  has  had 
upon  his  ability,  to  shorten  the  trial  and  simplify  the  issues,  and  upon  the 
methods  of  counsel  for  the  defense  and  their  conduct  in  the  court  room. 
One  of  the  strongest  Influences  for  looseness  In  criminal  trials  in  my 
judgment  has  been  the  presence  of  lawyers  in  our  legislatures  who  have 
sought  to  abate  and  limit  by  statute  the  power  of  the  judges  and  to  take 
away  from  this  source  of  respect  for  their  rulings  which  is  so  apparent  !n 
every  English  court  of  justice.  What  I  believe  to  be  an  unfounded  fear  of 
judicial  tyranny  and  an  unreasonable  distrust  of  judges  have  led  to  statu- 
tory limitations  upon  their  power  in  the  conduct  of  criminal  trials  which 
have  made  the  trial  by  jury  in  this  country,  and  especially  in  the  western 
states,  an  entirely  different  institution  from  what  it  was  understood  to  be 
at  the  time  of  the  adoption  of  our  Constitution.  In  many  states  judges  are 
not  permitted  to  comment  upon  the  facts  at  all.  They  are  not  even  allowed 
to  charge  the  jury  after  the  arguments  of  counsel,  but  they  are  required  to 
submit  written  charges  to  the  jury  upon  abstruse  questions  of  law  with 
no  opportunity  to  apply  the  principles  concretely  to  the  facts  of  the  case, 
and  with  the  result  that  the  questions,  both  of  law  and  fact,  are  largely 
left  to  the  untutored  and  undisciplined  action  of  the  jury,  Influenced  only 
by  the  contending  argimaents  of  counsel.  The  restraint  that  the  judge  In 
the  course  of  a  trial  imposes  upon  the  manner  and  conduct  of  counsel  in 
an  English  court  is  thus  wholly  wanting,  with  the  result  that  there  seems 
to  have  been  a  substantial  change  in  the  code  of  professional  ethics  govern- 
ing counsel  and  in  the  extremes  to  which  counsel  in  the  defense  of  their 
clients  seem  to  think  it  is  entirely  proper  for  them  to  go.  Their  conduct 
makes  neither  for  the  dignity  of  the  court,  for  the  elevation  of  the  ethics 
of  the  bar,  for  the  expediting  of  criminal  procedure,  nor  for  the  reasonable 
punishment  of  crime.  These  circumstances  reduce  the  position  of  the 
judge  from  that  place  of  power  and  usefulness  occupied  by  the  English 
judge  to  one  in  which  the  trial  is  largely  conducted  by  the  chief  counsel 
for  the  defense,  and  those  present  in  court  are  made  to  feel  that  the  ques- 
tion at  issue  is  not  so  much  whether  the  defendant  violated  the  law  as 
whether  the  judge  is  violating  it.  And,  now,  not  content  with  reducing  the 
position  of  the  judge  to  one  something  like  that  of  the  moderator  in  a 
religious  assembly  or  the  presiding  ofllcer  of  a  political  convention,  the 
judge  is  to  be  made  still  less  Important  and  to  be  put  still  more  on  trial 
and  to  assume  still  more  the  character  of  a  defendant  by  a  provision  of 
law,  under  which,  if  his  rulings  and  conduct  in  court  do  not  suit  a  small 
percentage  of  the  electors  of  his  district,  he  may  be  compelled  to  submit 
the  question  of  his  continuance  on  the  bench  during  the  term  for  which 
he  was  elected  to  an  election  for  recall,  in  which  the  reason  for  his  recall 
is  to  be  included  in  two  hundred  words,  and  his  defense  thereto  to  be 
equally  brief.  It  can  hardly  be  said,  my  friends,  that  this  proposed 
change>  if  adopted,  will  give  him  greater  authority  or  power  for  usefulness 
or  constitute  a  reform  in  the  enforcement  of  the  criminal  law  of  this  coun- 
try. It  will  certainly  not  diminish  the  power  or  irresponsibility  of  counsel 
for  the  defendant.  Let  us  hope  that  the  strong  sense  of  humor  of  the 
American  people,  which  has  so  often  saved  them  from  the  dangers  of 
pathos  and  demagogery  v;ill  not  be  lacking  in  respect  of  this  nostrum." 


Senator  Root  on  Civil  Procedure. — Senator  Root's  address 
as  president  of  the  New  York  State  Bar  Association  was  devoted 
to  civil  procedure.     He  made  a  strong  case  against  an  intricate 
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and  lengthy  written  code  of  procedure — as  illustrated  in  the  Field 
Code  of  New  York — and  for  a  few  general  statutory  rules,  leav- 
ing the  rest  to  the  court  itself  as  occasion  arises.  Like  the  address 
of  President  Taft  on  Criminal  Procedure,  Senator  Root's  paper 
marks  out  on  broad  lines  the  road  to  real  reform  in  our  pro- 
cedure and  the  cause  for  the  present  state  of  delay  and  uncer- 
tainty in  the  administration  of  our  law.     Said  Senator  Boot: 

"It  Is  not  my  purpose,  In  selecting  the  reform  of  procedure  as  the  subject 
for  the  remarks  which  seem  appropriate  on  the  part  of  a  presiding  officer, 
to  discuss  these  suggestions  or  to  offer  others  relating  to  the  details  of  the 
code.  I  wish  rather  to  emphasize  the  general  principle  which  we  wlU 
all  agree  ought  to  control  the  acts  of  the  state  in  dealing  with  this  subject. 
The  principle  is,  that  procedure  should  be  made  as  simple  as  possible. 
The  fewer  statutory  rules  there  are  to  create  statutory  rights  intervening 
between  a  citizen's  demand  for  relief  and  the  court's  judgment  upon  his 
demand,  the  better.  The  more  direct  and  unhampered  by  technical  require- 
ments the  pathway  of  the  suitor  from  his  complaint  to  his  judgment,  the 
better.  It  seems  to  me  that  we  have  reached  a  point  in  our  practice  where 
the  application  of  this  principle  requires  very  thorough  and  radical  action; 
that  mere  improvement  of  the  code  of  procedure  in  its  details  will  not 
answer  the  purpose. 

"The  original  Field  Code  of  Procedure  of  1848  contained  391  sections 
and  was  comprised  in  169  of  the  small,  loosely-printed  pages  of  the  Session 
Laws  of  that  time.  The  last  edition  of  our  present  code  at  which  I  have 
looked  contains  3.384  sections,  a  large  proportion  of  them  dealing  with 
the  most  minute  details.  It  is  doubtless  true  that  some  provisions  of  sub- 
stantive law  have  found  their  way  into  this  enormous  mass  of  statutory 
matter,  and  that  some  special  branches  of  procedure  are  covered  by  the 
present  code  which  were  not  included  in  the  original  code.  Nevertheless 
the  comparison  between  the  two  statutes  reveals  plainly  the  fact  that  for 
many  years  we  have  been  pursuing  the  policy  of  attempting  to  regulate  by 
specific  and  minute  statutory  enactment  all  the  details  of  the  process  by 
which,  under  a  multitude  of  varying  conditions,  suitors  may  get  their 
rights. 

*^uch  a  policy  never  ends.  The  attempt  to  cover,  by  express  specific 
enactment,  every  conceivable  contingency  inevitably  leads  to  continual  dis- 
covery of  new  contingencies  and  unanticipated  results,  requiring  continual 
amendment  and  supplement.  Whatever  we  do  to  our  code,  so  long  as  the 
present  theory  of  legislation  Is  followed  the  code  will  continue  to  grow 
and  the  vast  mass  of  specific  and  technical  provisions  will  continue  to 
increase.  I  submit  to  the  judgment  of  the  profession  that  the  method  is 
wrong;  the  theory  is  wrong;  and  that  the  true  remedy  is  to  sweep  from 
our  statute  books  the  whole  mass  of  detailed  provisions  and  substitute  a 
simple  practice  act  containing  only  the  necessary,  fundamental  rules  of 
procedure,  leaving  all  the  rest  to  the  rules  of  court.  When  that  has  been 
done  the  legislature  should  leave  our  procedure  alone. 

"We  may  well  aid  this  simplification  of  procedure  by  applying  the  same 
principle  of  simplicity  to  certain  changes  in  the  substantive  law  with  a 
view  to  making  the  practical  application  of  the  law  simple;  and,  most 
Important  of  all,  we  should  observe  that  principle  in  determining  the 
standards  of  conduct  at  the  bar. 

"The  condition  in  which  we  find  ourselves  is  that,  in  varying  degrees  in 
different  parts  of  the  state,  calendars  are  clogged,  courts  are  overworked 
the  attainment  of  justice  is  delayed  until  it  often  amounts  to  a  denial 
of  justice,  the  honest  suitor  is  discouraged,  the  dishonest  man  who  seeks 
to  evade  his  just  obligations,  is  encouraged  to  litigate  for  the  purpose  of 
postponing  them.    Such  a  condition  is  not  sporadic  and  occasional.    It  is 
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continually  recurrent.  It  is  the  result  of  a  natural  tendency  which  appears 
whenever  the  conduct  of  affairs  in  any  branch  of  the  social  life  of  man  is 
entrusted  to  a  particular  class  of  men  specially  qualified  for  that  special 
work  by  learning  and  skill- beyond  the  great  body  of  their  fellows.  The 
conduct  of  such  affairs  by  such  a  class  becomes  an  art.  The  art  becomes 
a  mystery.  Rules  and  formulas  originally  designed  as  convenient  aids  to 
the  attainment  of  ultimate  ends  become  traditions  and  dogmas,  and  belief 
in  their  importance  supersedes  the  object  which  they  were  originally  meant 
to  subserve.  Special  training  develops  intellectual  acuteness  and  fine  and 
subtle  distinctions.  The  sense  of  proportion  is  lost  and  the  broad,  simple, 
direct  methods  which  alone  are  really  useful  in  helping  plain  people  to 
attain  the  substantial  objects  of  practical  life  become  entangled  in  a  net- 
work of  form  and  technical  refinement. 

"This  tendency  shows  itself  in  some  degree  in  every  learned  profession. 
It  often  affects  the  organization  and  control  of  political  methods.  It  often 
alfects  the  conduct  and  administrative  regulation  of  government.  History 
is  full  of  illustrations  of  its  working  in  religion.  The  development  of  the 
fine  arts  presents  a  record  of  a  multitude  K)f  revolts  against  the  results  of 
its  infiuence.  It  affects  the  development  of  substantive  law.  Most  of  all 
it  characterizes  the  growth  of  legal  procedure.  There  more  frequently  than 
anywhere  else  the  system  takes  the  place  of  the  object  for  which  the  system 
was  created.  We  need  not  go  back  for  illustration  to  the  Medes  and  Per- 
sians, or  to  the  priesthood  of  Egypt,  or  ask  why  Cato  wondered  that  the 
Roman  Augur  could  keep  from  laughing  when  he  looked  a  Roman  Augur 
in  the  face;  for  the  development  of  our  own  system  of  common  law  and 
equity  is  familiar  to  us  all. 

**We  are  now  in  about  the  same  condition  as  respects  a  great  mass  of 
technical  and  specific  rules  obstructing  the  course  of  justice  as  we  wer€ 
in  1848  when  the  old  law  and  equity  practice  of  the  state  was  swept  away 
by  the  adoption  of  the  Field  Code — that  great  enactment  which  gave  form 
to  the  procedure  of  practically  every  American  state  following  the  course 
of  the  common  law,  and  which  ultimately  impressed  itself  upon  the  slow- 
moving  but  considerate  judgment  of  the  English  people.  We  are  now  in 
about  the  same  condition  In  this  respect  as  was  England  in  1873  when 
the  British  Parliament  passed  the  new  Judicature  Act  and  yielded  to  the 
principle  of  simplicity  in  litigation,  the  allegiance  which  she  has  ever  since 
maintained  and  strengthened.  Curiously  enough,  at  about  the  same  time 
when  England  adhered  to  the  principles  of  the  reformed  procedure  we 
were  taking  the  first  great  step  towards  the  abandonment  of  those  prin- 
ciples by  making  the  basis  of  our  further  development  in  procedure  the 
revision  of  the  code  by  my  old  friend,  Mr.  Montgomery  Throop.  There 
is  but  one  way  to  deal  successfully  with  the  condition  resulting  from  such 
a  process,  and  that  is  not  by  palliatives  in  procedure  but  by  revolution  in 
procedure.  The  New  York  enactment  of  1848  was  revolution.  The  British 
enactment  of  1873  was  revolution.    And  it  is  revolution  that  we  need  now. 

"Let  me  recall  some  of  the  effects  of  such  a  system  as  we  now  have, 
well  known  as  they  are  to  all  of  us.  The  system  of  attempting  to  cover 
every  minute  detail  with  legislation  appropriate  to  every  conceivable  set 
of  circumstances  is  to  create  a"  great  number  of  statutory  rights  which 
the  courts  are  bound  to  respect  because  they  are  the  law;  which  suitors  are 
entitled  to  demand  because  the  law  gives  them.  In  some  cases  they  may 
contribute  to  the  attainment  of  justice.  In  other  cases  they  may  obstruct 
it.  The  courts  cannot  apply  the  rule  of  justice  because  they  must  appl^ 
the  law.  These  artificial  statutory  rights  become  the  subject  matter  of 
special  litigation  intervening  between  the  demand  for  redress  and  the 
attainment  of  it. 

"The  energies  of  attorneys  and  counsel  and  clients,  their  time  and  labor, 

are  devoted  to  these  statutory  proceedings  instead  of  being  addressed  to  the 

'  trial  of  the  case.    Pending  the  disposition  of  the  multitude  of  motions 
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which  It  Is  possible  to  make»  and  which  In  number  are  often  In  inverse 
proportion  to  the  merits  of  the  case,  the  final  disposition*  of  the  case  Is  post- 
poned. Serious  and  long-continued  delay  is  the  result  in  many  cases.  Wit- 
nesses die  or  leave  the  jurisdiction.  Their  memories  become  vague  and  the 
establishment  of  facts  becomes  more  difficult.  Suitors  become  tired  and 
discouraged,  or  their  means  are  exhausted.  Conditions  change,  and  the 
relief,  when  attained,  is  often  deprived  of  much  of  its  value. 

The  facilities  for  delay  afforded  by  this  system  lead  to  Innumerable 
defenses  for  the  purpose  of  delay.  These  encumber  the  calendars  and  occupy 
the  time  of  the  courts,  and  prevent  the  hearing  and  decision  of  honeet 
controversies.  The  system  tends  to  breed  a  class  of  code  lawyers,  acute 
and  subtle  practitioners,  skillful  in  baffling  the  efforts  of  honest  men  seek- 
ing to  get  their  rights  and  with  no  conception  whatever  of  the  principles 
of  jurisprudence  or  of  the  high  duty  of  the  advocate  to  secure  substantial 
justice  for  his  clients.  At  their  hands  justice  is  easily  tangled  in  a  net 
of  form.  The  public  estimate  of  the  profession  of  the  law  is  lowered. 
Public  confidence  in  the  administration  of  justice  is  weakened.  The  gen- 
eral effect  of  this  great  mass  of  statutory  provisions  as  a  whole  is  not  to 
facilitate,  but  to  impede  and  hamper  the  courts  in  rendering  prompt  and 
efficient  justice. 

"All  this  is  wholly  unnecessary.  Our  courts  desire  to  do  justice;  they 
are  competent  to  do  it;  and  they  will  do  it  if  left  to  themselves  under  the 
guidance  of  a  few  simple,  fundamental  rules  and  unhampered  by  a  multi- 
tude of  statutory  requirements.  They  are  perfectly  com'petent  to  regulate 
the  procedure  before  them  by  their  own  rules,  which  they  can  adapt  to  the 
requirements  of  the  cases  that  arise,  so  tbat  whatever  is  necessary  in  any 
case  to  secure  the  ascertainment  of  the  facts  and  the  application  of  the  law 
to  them  shall  be  done,  and  so  that  nothing  else  shall  be  required. 

*1  have  always  thought  that  Judge  Stephen  Field's  printed  but  unpub- 
lished little  book  called  TBarly  Days  in  California,*  was  most  instructive  to 
a  student  of  the  law.  In  the  early  period  of  the  great  gold  excitement 
of  1849  some  fifteen  thousand  men,  mostly  miners,  found  themselves  col- 
lected in  the  mining  camp  of  Marysville.  In  that  hitherto  almost  unpeo- 
pled region  there  were  no  government,  and  no  administration, 
there  were  no  officers  of  the  law,  and  there  were  no  laws  of 
which  anyone  there  knew  anything.  The  need  of  government  was  appar- 
ent and  the  miners  got  together  and  elected  Stephen  Field  Alcalde  of 
Marysville.  Under  that  .title  he  proceeded  to  hold  court.  There  was  no 
procedure.  There  were  no  laws  to  describe  or  define  his  powers.  There 
were  no  statutes  or  precedents  establishing  the  rights  of  the  parties  who 
came  before  him;  but  he  heard  complaints;  and  with  the  whole  force  of 
the  general  concurrence  of  that  rude  community,  he  required  the  persons 
complained  of  to  answer.  He  tried  and  determined  the  issues.  He  enforced 
the  judgments.  He  tried  and  punished  offenders  against  those  rules  of 
right  conduct  which  obtain  generally  in  civilized  communities,  and  he 
rendered  justice  to  the  satisfaction  of  Marysville  and  the  peace  and  order 
of  the  community.  It  may  be  useful  sometimes  and  it  Is  refreshing  always 
to  look  out  from  the  refinements  and  subtleties  of  our  sophisticated  system 
for  administering  the  law  upon  some  simple  and  direct  and  swift  enforce- 
ment of  the  fundamental  principles  of  justice,  and  to  question  whether  in 
all  our  elaborate  contrivance  of  means  to  attain  this  end  we  may  not.  be 
obscuring  and  forgetting  the  end  itself. 

"The  real  strength  of  the  tendency  to  make  provisions  for  arbitration  of 
disputes  in  the  rules  of  business  organizations,  rests  upon  a  feeling  that. 
If  the  members  of  the  particular  trade  or  branch  of  business  can  get  away 
from  lawyers  and  the  law's  delays  and  the  cumbrous  technical  and  expen- 
sive procedure  of  our  courts,  they  can  have  the  merits  of  their  disputes 
determined  swiftly,  certainly,  inex|)ensively,  and  adequately.  I  am  In- 
clined to  think  they  are  generally  right 
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•^Consider  the  recent  development  of  law  administration  in  the  Public  , 
"Service  Commissions,  and  the  Interstate  Commerce  Commission  of  the 
United  States.  They  have  not  yet  embarrassed  themselves  by  any  code  of 
procedure.  They  have  not  had  time.  Yet  they  are  hearing  and  deter- 
mining! in  a  most  adequate  and  satisfactory  way  questions  of  fact  and  law 
of  the  most  complicated  nature  and  of  vast  importance. 

*lt  would  be  difficult  to  conceive  of  litigation  more  important  or  more 
complicated  than  the  great  controversies  between  nations  which  the  civil- 
ized world  is  more  and  more  tending  to  submit  to  the  judgment  of  arbitral 
tribunals.  Yet  the  Permanent  Court  of  Arbitration  at  The  Hague  has  prac- 
tically no  rules  of  procedure.  It  can't  have  them  because  the  forty-four 
nations  who  are  signatories  to  the  Hague  Convention  for  pacific  settle- 
ment of  international  disputes  differ  so  widely  in  their  ideas  of  procedure 
that  the  adoption  of  any  single  system  would  be  impossible.  Accordingly 
that  great  convention,  which  first  gave  practical  form  to  the  hopes  and 
aspirations  that  the  apostles  of  peace  on  earth  had  been  voicing  for  cen- 
turies, contained  only  a  few  very  simple  and  fundamental  provisions  regard- 
ing the  constitution  of  the  court  and  the  way  to  get  a  decision  from  it, 
leaving  the  field  of  procedure,  in  the  main,  to  be  determined  by  the  com- 
mon sense  of  the  parties  and  of  the  court  in  conformity  to  the  requirements 
of  each  case  as  it  arises. 

"I  remember  hearing  Mr.  David  Dudley  Field,  during  the  argument  of  a 
cause  many  years  ago,  ask  Mr.  Charles  O'Connor  a  question  as  to  his  posi- 
tion concerning  the  effect  of  the  pleadings  in  the  case.  Mr.  O'Connor 
turned,  and,  with  that  intensity  which  characterized  him  (especially  when 
dealing  with  someone  he  did  not  like)  he  answered:  *I  understand  that 
Tinder  your  code,  Mr.  Field,  the  plaintiff  comes  into  court  and  tells  his 
story  like  one  old  woman  and  the  defendant  comes  in  and  tells  his  story 
like  another  old  woman."  And  that  was  all  the  satisfaction  Mr.  Field  got. 
The  reply  was  intended  as  a  condemnation  of  the  rather  simple  code  of 
that  day,  but  I  am  not  sure  that  it  was  a  condemnation.  The  old-woman 
method  doubtless  has  its  disadvantages,  but  I  am  not  so  sure  that  they  are 
not  to  be  preferred  to  subtleties  of  the  special  pleader  and  the  code  lawyer. 
If  we  could  substitute  for  Mr.  O'Connor's  old  woman  a  man  of  common 
sense  with  a  reasonable  knowledge  of  substantive  law  and  a  trained  sense 
of  material ty  and  relevancy  we  should  have  come  very  near  the  chief  end 
and  object  of  all  legal  procedure.  I  think  it  is  safe  to  say  that  if  we  must 
choose  between  too  much  procedure  and  too  little  we  better  have  too  little. 

"I  wish  to  guard  here  against  the  misapplication  of  what  I  have  said  lest 
it  have  the  effect  of  overstatement.  It  should  not  be  inferred  from  what 
I  have  said  about  our  procedure  that  in  general,  considering  by  itself  each 
case  which  does  come  to  a  final  judgment,  the  ends  of  justice  are  not 
attained.  As  a  rule,  in  most  cases  which  reach  that  point  justice  is  done 
because  we  have  honest  and  competent  judges  and  an  upright,  independent, 
fearless,  and  loyal  bar.  Yet  it  is  done  in  a  great  proportion  of  cases,  not 
by  the  aid  of,  but  in  spite  of,  this  vast  multitude  of  statutory  restrictions, 
and  with  an  enormous  waste  of  time  and  labor  and  expense  and  delay.  I 
do  not  mean  to  be  understood  as  asserting  that  a  great  part  of  the  pro- 
visions contained  in  our  code  to  not  point  out  quite  reasonable  and  proper 
methods  of  procedure  to  be  followed  in  some  cases  to  which  they  seem  to 
be  applicable,  and  probably  in  the  cases  which  the  legislature  has  had  in 
mind  in  enacting  them  into  law.  Yet  in  a  great  number  of  other  cases 
they  are  burdensome  and  obstructive;  and  it  is  true  in  general  that  the 
more  detailed  provisions  of  lawe  are,  the  more  certain  they  are  to  be 
misfits  in  many  cases  to  which  they  come  to  be  applied.  I  do  not  mean 
to  say  or  to  imply  that  the  members  of  the  bar  are  subject  to  just  criticism 
for  insisting  in  each  case  entrusted  to  them  that  their  clients  shall  have 
the  benefit  of  all  the  statutory  rights  which  the  legislature  has  provided. 
Suitors  are  entitled  to  the  rights  the  law  gives  them.    They  are  entitled 
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to  have  their  counsel  assert  those  rights  and  to  have  courts  award  them. 
I  do  insist,  however,  that  the  law  ought  to  be  such  that  what  a  suitor  Is 
bound  to  do  or  to  suffer  by  way  of  means  or  preliminaries  leading  to  a 
flnfil  decision  on  the  merits  of  his  case,  should  be  determined,  as  far  as 
possible,  by  the  common-sense  requirements  of  that  particular  case,  and  as 
little  as  possible  by  compliance  or  failure  to  comply  with  detailed  and 
technical  statutory  requirements  designed  to  cover  ten  thousand  different 
cases  as  well  as  his.  I  do  insist  that,  notwithstanding  the  many  just 
decisions  rendered  by  our  courts,  when  we  consider  the  prevalent  delay, 
the  unnecessary  expenditure  of  time  and  effort  and  money,  the  hindrance 
of  just  rights  through  long-continued  defensive  litigation  without  substan- 
tial merit,  the  litigants  who  abandon  their  pursuit  of  justice  through 
weariness  or  lack  of  means,  the  citizens  who  abandon  their  rights  rather 
than  incur  the  annoying  and  injurious  incidents  of  litigation  in  the  effort 
to  enforce  them,  the  emboldening  of  the  unscrupulous  in  whose  hands 
delay  and  difficulty  and  expense  of  litigation  are  weapons  with  which  to 
force  compromise  without  just  grounds — ^when  we  consider  all  these  inci- 
dents of  our  present  condition  we  are  bound  to  say  that  the  general 
interests  of  the  administration  of  the  law  require  a  thorough  and  radical 
change. 

''The  situation  cannot  be  met  by  merely  increasing  the  judicial  force. 
We  have  often  tried  that  expedient,  but  always  ineffectually.  The  only 
real  remedy  is  to  be  found  in  reforming  the  system. 

"I  have  said  that  the  most  Important  thing  of  all  toward  re-enthroning 
the  principle  of  simplicity  and  directness  in  attaining  the  ends  of  justice 
is  that  we  ourselves  shall  observe  that  principle  in  determining  the  stand- 
ards of  conduct  at  the  bar.  No  system  will  work  well  unless  it  is  applied 
in  good  faith.  Even  though  we  may  escape  in  a  great  measure  frcmi  the 
statutory  restrictions  which  now  hamper  the  courts  in  appl]ring  the  rule 
of  justice  in  the  particular  case  to  the  proceedings  in  that  case,  the  rule 
cannot  be  successfully  applied  unless  the  sentiment  of  the  profession — ^the 
public  opinion  of  the  bar,  makes  conformity  to  that  rule  a  requirement  of 
honorable  obligation. 

"What  I  have  In  mind  may  be  illustrated  by  reference  to  two  proposed 
provisions  which  have  been  much  favored  by  our  committees  and  which, 
it  seems  to  me,  should  find  their  place  among  the  simple  and  fundamental 
provisions  of  any  system  of  procedure.  One  is,  the  provision  that  in  every 
case  a  day  shall  be  given  when  the  parties,  through  their  counsel,  may 
come  before  a  judicial  officer  informally  for  a  rule  regulating  the  further 
procedure  in  the  case,  coverin^r  the  whole  ground  of  pleadings,  bills  of 
particulars,  discovery  of  documents,  depositions  of  witnesses,  mode  of 
trials,  etc. — the  so-called  omnibus  summons  provision.  This  would  be  a 
most  useful  substitute  for  the  separate,  successive  motions  under  special 
statutory  provisions  now  permitted,  yet  I  can  weft  see  that  its  effectiveness 
could  be  largely  destroyed  if  the  bar  generally  were  to  attempt  to  evade  it 
instead  of  accepting  in  good  faith  the  opportunities  which  it  would  afford. 
"The  other  provision  is,  that  no  error  of  ruling  upon  the  admission  or 
rejection  of  evidence  or  otherwise  in  a  trial,  shall  be  ground  for  reversal 
unless  it  appears  that  a  different  ruling  would  have  led  to  a  different  judg- 
ment. Real  acquiescence  In  such  a  rule  by  the  bar  would  put  an  end  to 
the  incessant  objections  and  exceptions  which  now  disfigure  so  many  of 
our  trials.  We  share  with  England  and  her  colonies  a  highly  artificial 
and  technical  body  of  rules  of  evidence  such  as  obtain  nowhere  else  in  the 
civilized  world.  These  rules  afford  most  delightful  exercise  for  intellectual 
acumen,  and  they  have  some  advantages.  They  have  also  great  disadvan- 
tages, and  it  is  by  no  means  certain  that  in  the  long  run  they  produce  any 
better  results  than  the  simple  and  natural  methods  which  obtain  in  the 
trial  of  cases  in  countries  that  follow  the  course  of  the  civil  law,  and  where 
the  method  of  Mr.  O'Connor's  hypothetical  old  woman  controls  in  the 
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giving  of  testimony  as  well  as  in  the  statement  of  the  case.  The  funda- 
mental disadvantage  of  this  Anglo-American  system  of  rules  is  the  fact 
that,  when  strictly  and  technically  applied,  they  do  not  correspond  with  the 
instincts  or  the  habits  or  the  Ideas  of  common  sense  of  any  plain,  sensible 
layman  in  this  world.  Their  strict  application  continually  impresses 
clients  with  a  sense  of  Injustice  because  they  think  they  are  not  getting 
their  case  before  the  court,  and  it  impresses  witnesses  with  a  sense  of 
being  bottled  up  and  prevented  from  telling  the  truth.  In  the  strictness 
and  technicality  with  which  we  enforce  those  rules  we  go  far  beyond  Eng- 
land or,  so  far  as  I  know,  any  of  her  colonies.  I  think  we  stand  alone 
among  civilized  countries  in  the  obstacles  that  we  interpose  to  the  giving 
ol  testimony  in  the  most  natural  way.  How  common  it  is  to  see  a  wit- 
ness trying  to  tell  his  story,  hindered  and  worried  and  confused  by  being 
stopiped  here  and  there  again  and  again  by  objections  to  irrelevancy  and 
immateriality  and  hearsay,  when  what  he  is  trying  to  say  would  not  do 
the  slightest  harm  to  anyone  and  would  merely  help  him  to  state  what  he 
knows  that  is  really  competent  and  material.  Such  a  rule  as  I  have  now 
mentioned  would  take  away  the  faint  hope  of  a  technical  reversal  which 
underlies  such  objections;  but  the  legal  right  to  object  would  continue, 
and  incessant  technical  objections  would  probably  continue  to  prolong 
many  trials  and  impede  the  speedy  ascertainment  of  the  merits  of  many 
causes  unless  the  bar  in  good  faith  were  to  accept  as  a  rule  of  conduct 
that  no  objection  should  be  made  or  point  raised  not  really  aftecting  the 
merits. 

"I  presume  upon  your  not  remembering  something  that  I  said  at  Roches- 
ter a  year  ago  to  repeat  that  we  are  too  apt  at  the  American  bar  to  act  as 
if  in  litigation  we  are  playing  a  game  with  the  judge  as  referee  of  the' 
game.  Only  the  bar  Itself  can  cure  that,  and  realize  the  highest  usefulness 
of  a  noble  profession  by  devoting  its  learning,  its  skill,  and  its  best  effort 
to  securing  for  every  suitor,  as  promptly  as  possible,  a  fair  and  final 
judgment  on  the  merits  of  his  case. 

^  The  complication  of  our  procedure  is  only  one  phase  of  a  general  ten- 
dency affecting  the  whole  field  of  government  and  law  In  the  rapidly 
devel(H>lng,  Intricate,  and  interdependent  social  conditions  of  our  time. 
In  the  fundamental  act  at  the  polls,  when  the  sovereign  people  select  those 
who  shall  make  the  laws  and  shall  adminster  them,  the  voter  has  placed 
in  his  hands  a  ballot  of  enormous  size,  sometimes  too  large  to  be  spread 
out  fully  in  the  voter's  booth,  and  with  such  a  vast  array  of  names  for 
such  a  great  number  of  ofllces  to  be  filled,  and  with  so  many  questions 
to  be  decided  in  the  affirmative  or  negative,  that  the  best  trained  and 
best  infonned  mind  must  fail  to  do  its  whole  duty  intelligently.  The 
need  for  slmpllflcation  here  is  recognized  by  the  advocates  of  the  short 
ballot,  who  have  my  most  sincere  good  wishes. 

"The  mass  of  our  statutes  has  grown  so  great  that  the  volumes  constitute 
a  library  in  themselves  and  require  another  library  of  indexes  and  digests 
and  guides  to  ascertain  what  the  law  is.  We  are  continually  trying  to 
simplify  this  condition  by  consolidations  and  revisions  and  codiflx^ations, 
all  of  which  are  useful. 

'The  mass  of  judicial  reports  has  grown  so  great  that  it  begins  to  seem 
as  if  before  long  we  shall  have  to  bum  our  books  like  the  Romans  and 
begin  anew.  And  indeed,  where  decisions  can  be  found  In  support  of  every 
side  of  every  proposition,  authority  is  in  a  great  measure  destroyed  and 
we  do  begin  anew  in  determining  by  the  light  of  reason  which  authority 
shall  be  followed.  I  wish  that  our  judges  could  realize  officially  what  so 
many  of  them  agree  to  personally — that  restatittg  settled  law  in  new  forms, 
however  well  it  is  done,  complicates  rather  than  simplifies  the  administra- 
tion of  the  law;  that  the  briefest  of  opinions  usually  answers  the  purpose 
of  the  parcticular  case;  and  that  the  general  interests  of  jurisprudence 
justify  reasoned  opinions  only  when  some  question  of  law  is  determined 
which  has  not  been  determined  before  by  equal  authority. 
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"On  every  side  the  increasing  complication  of  life  calls  for  vigorous  and 
determined  effort  to  make  the  working  of  our  govemmental  syst^n  more 
simple.  Our  primary  concern  as  lawyers  associated  to  consider  the  public 
aspects  of  our  professional  work  and  to  promote  the  usefulness  of  the  pro- 
fession to  the  community,  is  with  our  own  procedure." 


Infection  op  Leased  Buildings. — ^The  case  of  Delano  v. 
Smithy^^  noted  in  our  last  issue/*  finds  a  counterpart  in  a  recent 
Canadian  decision.^*^  A  tenant  took  a  house  fraudulently  pre- 
tending that  it  was  for  his  wife  to  occupy  during  confinement, 
really  for  his  children,  then  afflicted  with  diphtheria.  The  Ontario 
court  held  the  landlord  entitled  to  damages,  Mr.  Justice  Riddell 
saying:  "Upon  principle,  I  see  no  difference  in  the  present  case 
from  a  case  in  which  the  tenant  had  allowed  a  quantity  of  filth 
to  be  placed  upon  the  floors,  ceiling  and  walls  of  the  building. 
The  bacilli  of  diphtheria  are  infinitely  more  deleterious  to  a  resi- 
dence, and  dangerous  to  the  health  of  any  future  occupant  than 
mud  or  filth  of  any  visible  character.'' 


Parol  Proof  op  Lost  Written  Contract. — ^In  an  article  in 
our  last  issue  on  Parol  Proof  of  Writing  Required  by  Statute  of 
Frauds,  it  is  stated  that  the  Supreme  Court  of  North  Carolina  held 
in  a  recent  case,**  that  where  a  contract  to  convey  has  been  lort, 
parol  evidence  is  not  competent  to  show  its  contents  for  the  pur- 
pose of  enforcing  it.  One  of  the  learned  members  of  that  court 
draws  our  attention  to  the  statement  and  says  that  if  the  case 
is  read  carefully  it  will  be  seen  that  this  point  was  not  presented. 
There  was,  he  says,  no  allegation  or  suggestion  in  the  case  that  a 
contract  had  been  made  which  was  lost,  and  no  offer,  therefore^ 
to  show  its  contents  by  oral  evidence.  The  court  did  state  that 
the  proof  of  the  contract,  under  the  statute,  must  be  the  written 
instrument  itself,  but  it  was  referring  to  the  particular  facts  of 
the  case.  The  plaintiff  did  not  propose  to  prove  the  contents  of  a 
lost  instrument,  but  to  show,  by  oral  evidence  that  a  contract  had 
been  made.  The  defendant  hawJ  denied  the  contract  and  objected 
to  the  evidence.  The  difference  between  the  two  propositions  is  of 
course  plain.  The  court  was  merely  stating  the  general  rule  that 
where  the  contract  is  denied,  or  if  admitted  and  the  Statute  of 
Frauds  is  specially  pleaded,  the  plaintiff  can  recover  only  by 
showing  the  written  contract,  signed  by  the  party  to  be  charged, 
or  his  agent,  where  the  oral  evidence  is  objected  to. 


The  Supreme  Court  and  Revision  of  Equity  Rules. — The 
Supreme  Court  of  the  United  States  is  moving,  too,  in  the  direc- 
tion of  reform  in  procedure.    For  a  time  so  long  that  the  memory 

"  92  N.  E.  500.  "  McCualg  v.  Lolande,  189  W.  R.. 

"P.    284.  2,  757. 

"V^inders  v.  HUl,  114  N.  C.  614. 
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of  the  present  generation  runneth  not  to  the  contrary,  this  august 
tribunal  has  had  statutory  authority  to  revise  and  promulgate 
rules  for  practice  and  procedure  in  equity  cases.  Prior  to  its 
adjournment  for  the  summer  vacation  it  appointed  a  committee 
from  its  members  with  directions  to  consider  and  report  such 
changes  as  the  committee  may  conclude  would,  if  adopted,  tend 
to  the  simplification  of  pleading  and  practice  and  the  correction 
of  any  unnecessary  delay  or  unreasonable  cost  resulting  from  prac- 
tice under  the  rules  as  they  now  exist. 

The  members  of  this  committee  are  the  Chief  Justice,  Mr.  Jus- 
tice Lurton  and  Mr.  Justice  Van  Devanter.  It  has  requested  the 
assistance  and  advice  of  the  special  committee  on  law  reform  of 
the  American  Bar  Association,  and  it  requests  the  co-operation  of 
the  several  circuit  courts  of  appeal  of  the  United  States.  And  it 
asks  that  judges  and  members  of  the  bar  who  have  suggestions  to 
make  or  matter  of  value  to  submit  to  do  so  through  the  circuit 
courts  of  appeal  of  the  United  States. 


Hats  in  Theatres  and  Public  Policy. — A  very  amusing  case 
Has  recently  been  decided  by  the  English  Court  of  King's  Bench. 
It  appears  there  had  been  quite  an  agitation  in  London  about 
big  hats  worn  by  ladies  at  theatres.  Mr.  Curzon  was  the  lessee  of 
the  Prince  .of  Wdes'  Theatre,  where  the  "Balkan  Princess*'  was 
performed.  Miss  Isabel  Jay,  who  took  the  leading  part  in  the 
production,  wore  a  hat  which  was  said  to  solve  the  problem  of 
the  matinee  hat.  Mr.  Dann,  a  press  agent,  conceived  the  idea 
of  getting  up  a  sensation  of  this  kind.  Two  ladies  in  the  biggest 
of  big  matinee  hats  were  to  take  their  place  in  the  stalls  of  a  the- 
atre ;  behind  them  a  gentleman  was  to  be  placed.  On  the  ringing 
down  of  the  curtain  the  gentleman  was  to  appeal  to  the  ladies  to 
remove  their  hats.  The  ladies  were  to  refuse.  The  manager,  Mr. 
Curzon,  was  to  be  summoned.  He  was  to  insist  on  the  ladies  re- 
moving their  hats  or  quitting  the  theatre,  and  on  their  refusal  a 
technical  assault  was  to  be  committed  for  the  purpose  of  ejecting 
them.  Then  there  was  to  be  a  case  in  the  police  court  with  all  its 
attendant  notoriety ;  and  what  better  advertisement  could  a  mana- 
ger's heart  desire?  The  little  drama  was  duly  played  out,  the 
magistrate,  who  thought  everything  was  bona  fide,  discharged  the 
manager  on  the  ground  that  he  had  a  right  to  eject  the  ladies  for 
refusing  to  obey  the  rules  against  hats.  The  ingenious  author  of 
it  and  his  wife,  who  had  acted  a  part  in  it,  sued  for  the  sum  agreed 
for  their  services — $500.  They  were  nonsuited  on  the  ground 
that  the  contract  was  void  as  against  public  policy,  for  two  rea- 
sons: the  ejection  of  the  ladies  might  have  provoked  a  breach  of 
the  peace  by  sympathizers ;  and  the  police  court  proceedings  were 
a  fraud  on  the  administration  of  justice.  On  appeal  to  the  King's 
Bench  the  decision  was  affirmed.     Mr.  Justice  Phillemore  said 
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that  the  ladies  had  given  a  license  to  defendant  to  put  his  hands 
on  their  shoulders.  His  lordship  doubted  whether  they  could, 
without  perjury,  have  got  the  matter  on  its  legs  before  the  magis- 
trate, in  the  oircumstances,  if  they  had  told  the  magistrate  it  was 
part  of  the  agreeemnt  that  defendant  should  lay  his  hands  upon 
them.  The  magistrate  would  have  at  once  dismissed  it.  "They 
must  have  gone  very  near  the  wind,'*  proceeded  his  lordship,  "in 
their  evidence,  to  get  the  case  as  far  as  it  went."  It  was  a  matter 
under  which  the  criminal  court  was  to  be  asked  by  two  parties 
to  adjudicate  on  that  which,  in  the  view  of  another  was  a  crime, 
and  which,  by  agreement  between  the  parties,  could  not  be.  Not 
merely  was  it  a  mockery  of  public  justice,  a  waste  of  public  time, 
but  as  he  had  said  two  ladies  must  have  put  a  man  in  peril  for 
that  which  they  knew  he  ought  not  to  be  put  in  peril,  and  they 
must  have  gone  very  near  saying  that  which  was  not  at  any  rate 
the  whole  truth.  He  supported  the  finding  of  the  county  court 
judge  on  the 'grounds  of  "public  policy."  The  agreement  was 
extremely  mischievous  to  the  public,  and  it  was  on  that  ground 
that  defendant  was  successful.  Mr.  Justice  Horridge  agreed.  He 
^said  he  was  not  sorry  the  result  of  the  action  was  a  failure  on  the 
part  of  the  plaintiff  to  succeed  and  the  defendant  to  get  his  costs, 
because  he  thought  a  more  objectionable  agreement  it  was  hard  to 
conceive.  It  was  an  agreement  to  make  a  plaything  of  the  admin- 
istration of  justice  for  the  purpose  of  advertising  a  theatre. 


The  Conduct  of  a  Mule  as  Evidence. — In  Wilson  v.  State  *^ 
on  a  trial  for  murder,  where  it  was  alleged  that  the  shot  which 
killed  the  deceased,  who  was  driving  some  mules  at  the  time, 
came  from  near  a  certain  stump  at  the  side  of  the  road,  the  trial 
judge  allowed  the  state  to  prove  that  one  of  the  mules  driven  by 
deceased  at  the  time  he  was  killed  became  frightened  and  shied 
when  subsequently  driven  or  ridden  past  the  stump  in  question. 
And  a  witness  who  had  fifty  years'  experience  with  mules  testified 
that  it  was  their  nature  and  custom  to  take  fright  when  passing 
a  point  where  they  were  previously  frightened. 

On  appeal  the  evidence  was  held  admissible.  The  force  of  this 
evidence,  said  the  court,  would  have  been  strengthened  by  proving 
ihat  this  mule  did  not  previously  take  fright  when  passing  this 
black  stump,  and  the  fact  that  this  fact  was  not  shown  might 
rr^aken  the  probative  force  of  this  evidence,  upon  the  theory 
that  the  mule  may  have  been  afraid  of  the  stump,  as  it  is  o  mat- 
ter of  common  notice  that  horses  and  mules  will  often  and  re- 
peatedly shy  at  certain  things,  although  having  previously  passed 
them  without  hurt  or  harm ;  but  the  evidence  was  admissible,  and 
the  weight  of  same  was  a  question  for  the  jury. 

«54  South.  672. 
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Self  Defense — Retreating  to  the  Wall. — That  the  old 
English  doctrine  that  a  person  attacked  by  another  must  retreat 
to  the  wall  before  he  may  use  a  weapon  in  his  defense  is  not  the 
law  of  tjie  United  States,  is  shown  in  a  recent  Nebraska  case.  The 
question  presented  on  the  trial — which  was  a  civil  action  for 
assault  and  battery — was  whether  the  defendant  made  an  unpro- 
voked assault  upon  the  plaintiff  with  a  cleaver,  as  well  as  that 
whether  the  defendant  was  suddenly  attacked  and  instinctively 
interposed  the  cleaver  in  defense.  It  appeared  that  the  plaintiff 
was  larger  and  more  powerful  than  the  defendant,  and  that  the 
parties  during  the  affray  occupied  common  ground.  Said  the 
<;ourt: 

•'Bearing  in  mind  that  the  one  party  had  no  advantage  over  the  other 
because  of  the  location  where  the  difficulty  occurred,  that  the  plaintiff  waa 
not  armed  with  any  weapon,  and  that  the  defendant  does  not  contend  that 
he  believed  the  plaintiff  was  thus  armed,  we  should  put  aside  those  cases 
where  the  plea  of  self-defense  was  interposed  to  a  complaint  for  injuries 
inflicted  in  repelling  an  armed  antagonist.  This  court  is  not  committed 
to  the  doctrine  that  a  person  unlawfully  assaulted  must  fly  to  the  wall 
before  he  may  lawfully  strike  a  blow  in  self-defense,  but,  on  the  contrary, 
we  have  said  as  a  general  proposition  that  a  person  unlawfully  assaulted 
may  stand  his  ground  and  repel  force  by  the  exercise  of  such  force  as  to 
him  reasonably  seems  necessary  to  protect  his  person  or  property  from 
Injury.  While  the  general  proposition  is  sound,  it  cannot  be  successfully 
invoked  to  Justify  the  use  of  force  or  weapons  out  of  all  proportion  to  the 
necessities  of  the  case.  A  meat  cleaver  in  the  hands  of  an  adult  is  a 
dangerous  weapon,  and  its  use  to  repel  an  ordinary  assault  should  not  be 
disproportionate  to  that  assault.  Of  course,  if  the  cleaver  were  raised 
instinctively  by  the  defendant  so  that  the  plain tifTs  arm  came  in  contact 
therewith  while  he  was  attempting  to  strike  the  defendant,  the  defendant 
would  not  be  liable.  The  plaintiff  argues  that,  because  the  defendant  so 
testifled,  the  instruction  criticised,  if  erroneous,  could  not  have  prejudiced 
him.  We  are  of  opinion,  however,  that  the  defendant  could  not  lawfully 
use  the  cleaver  whether  by  striking  the  plaintiff  or  by  placing  it  In  posi- 
tion where  the  plaintiff  would  collide  therewith  without  some  Justiflcation; 
that  his  justiflcation  in  this  case  is  the  defense  of  his  person  from  an 
unlawful  assault  and  that  since  his  requests  to  charge  presented  that 
thought,  he  was  entitled  to  have  the  subject  fairly  presented  to  the  jury 
in  the  court's  instructions."** 


Prohibiting  by  Law  the  Waste  op  Mineral  Water. — A 
further  illustration  of  the  wide  extent  of  the  state  police  power 
as  found  in  the  recent  decision  of  the  United  States  Stipreme 
Court  affirming  the  validity  of  a  statute  of  New  York  *'for  the 
protection  of  the  natural  mineral  springs  of  the  state  and  to  pre- 
vent waste  and  impairment  of  its  natural  mineral  waters."  The 
Supreme  Court  decides  that  a  landowner  engaged  in  collecting 
and  vending  as  a  separate  commodity  the  carbonic  acid  gas  con- 

»*  Hoover  v.  DeKlotz.  130  N.  W.  1052. 
VOL.  XLV.  39 
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tained  in  natural  mineral  waters  existing  in  a  common  under- 
ground reservoir  is  not  deprived  of  his  property  without  due  pro- 
cess of  law,  under  a  statute  which  forbids  him  from  pumping 
or  otherwise  artificially  drawing  by  means  of  wells  on  his  prop- 
erty unnatural  quantities  of  such  waters  from  the  common  source 
of  supply  and  wasting  them  to  the  injury  or  impairment  of  the 
rights  of  other  propnetors.^* 


The  Pure  Food  Law  and  Summary  Seizures. — In  construing 
this  Federal  law,  the  United  States  District  Court  in  Minnesota 
rule  that  it  does  not  authorize  the  seizure  and  forfeiture  of  illegal 
foods  by  a  private  person.  The  court  says  that  a  fair  construc- 
tion of  the  Food  and  Drugs  Act  does  not  require  a  holding  that 
the  seizure  mentioned  therein  can  be  made  by  a  private  person. 
Such  a  provision  would  seem  to  be  contrary  to  the  general  policy 
of  the  law  in  seizure  cases.  As  is  seen  hereafter,  in  almost  all  of 
them  specific  statutory  provisions  have  authorized  determined  per- 
sons to  make  such  seizures.  To  allow  a  private  person  to  enter 
upon  the  premises  of  another,  without  any  warrant  or  authority 
of  law  whatever,  and  to  search  and  to  seize  any  property  which 
he  might  think  was  subject  to  confiscation,  even  though  he  did  so 
at  his  peril,  might  lead  to  breaches  of  the  peace  and  the  disturb- 
ance of  the  public  order.  Whether  the  common  law  which  al- 
lowed such  a  proceeding  would  be  consistent  with  our  constitu- 
tional provisions  relating  to  seizures  and  searches  presents  a  ques- 
tion of  some  difficulty.  It  cannot  be  held  that  the  act  in  question 
intended  to  allow  such  a  proceeding.  There  is  nothing  there- 
fore, in  the  law  which  authorizes  any  private  person  or  public 
officer  to  make  the  seizure  prior  to  the  commencement  of  some 
proceeding  in  court.^® 

Liability  of  Infant  for  Negligence. — The  Supreme  Court 
of  Wisconsin  has  decreed  a  very  interesting  point  regarding  an 
infant's  liability  for  negligence.  The  facts  were  that  plaintiff,  a 
boy  about  ten  years  old,  and  defendant,  a  boy  of  the  same  age, 
attended  the  same  school  and  were  friends.  At  recess  both  were 
playing  in  the  schoolyard,  and  as  plaintiff  was  kneeling  to  shoot 
marbles  defendant  came  running  around  the  schoolhouse,  being 
chased  by  another  boy,  and  accidentally  ran  into  the  plaintiff, 
knocking  him  over,  and  so  injuring  plaintiff's  eye  that  its  sight 
was  destroyed. 

The  Supreme  Court  affrms  the  well-settled  rule  that  an  infant 
is  responsible  in  damages  for  his  torts  and  negligence  and  unlaw- 

•  Lindsay  v.  Natural  Carbonic  Gas      People  v.  Gas  Co..  196  N.  Y.  421. 
Co.,  31  S.  C.  337,  approving  Hathorn         "  U.  S.  v.  Two  Barrels  of  Eggs, 
Y.  Gas  Co.,  194  N.  Y.  326;  185  Fed.  302. 
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ful  acts.  But  it  holds  the  defendant  not  liable,  because  he  was  not 
doing  an  unlawful  act  nor  according  to  the  standards,  and  habits 
of  children  in  their  play  was  he  doing  a  negligent,  act.  A  child 
is  required  to  exercise  that  degree  of  care  only  which  the  great 
mass  of  children  of  the  same  age  ordinarily  exercise  under  the 
same  circumstances,  taking  into  account  the  experience,  capacity 
and  understanding  of  the  child.  The  very  purpose  of  the  school- 
yard is  to  allow  opportunity  for  children  to  play  therein,  and  the 
more  vigorous  the  exercise  which  they  take  during  the  brief  recesses 
given  them  the  better  is  the  purpose  of  the  schoolyard  subserved. 
The  venerable  and  exhilarating  game  of  tag  in  its  various  forms 
must  have  been  one  of  the  primal  games  of  the  race,  and  it  still 
occupies  an  honored  place  among  the  sports  of  childhood.  Usually 
harmless  and  free  from  danger  to  participants  and  bystanders,  it 
seems  not  a  sport  to  be  discouraged  or  deprecated,  but  rather  to  be 
encouraged  on  account  of  its  wholesome  activity  and  stirring  of 
the  blood.  And  the  court  would  not  wish  to  d(5  anything  which 
would  seem  to  make  it  necessary  for  children  to  stand  about  the 
schoolyard  with  folded  hands  at  recess  for  fear  they  might  negli- 
gently brush  against  one  of  their  fellows  and  become  liable  for 
heavy  damages.** 

Liability  op  School  Boards  for  Injuries  to  Pupils. — Two 
recent  cases  in  England  are  upon  the  liability  of  school  boards 
for  negligent  injuries  to  pupils. 

In  Smith  v.  Martin,  a  girl  of  fourteen  was  a  pupil  in  a  public 
elementary  school.  Her  teacher  sent  her  to  poke  the  fire  and 
draw  the  damper  of  the  stove  in  a  room  in  which  the  teachers 
had  their  meals.  The  girl's  pinafore  got  on  fire  and  she  was 
severely  burned.  In  an  action  the  jury  awarded  $1,500  damages, 
but  the  judge  gave  judgment  against  the  teacher  and  in  favor  of 
the  education  board.  The  Court  of  Appeals  holds  the  board  liable 
on  the  ground  that  the  relation  of  the  education  authority  to  the 
teacher  was  that  of  master  and  servant,  so  that  the  principle  qui 
facit  per  alium  facit  per  se,  upon  which  the  master  was  made  re- 
sponsible for  the  act  or  omission  of  his  servant,  was  applicable, 
find,  further,  that  the  direction  given  by  the  teacher  to  the  plain- 
tiff was  not  outside  the  scope  of  her  employment. 

In  the  other  case,  Shrimpton  v.  Hertfordshire  County  Council, 
the  House  of  Lords  held  an  education  authority  liable  to  a  child 
of  thirteen  who  was  injured  by  falling  from  an  attendance  van, 
because  the  authority  had  negligently  omitted  to  provide  a  con- 
ductor to  see  the  children  safely  in  and  out  of  the  van. 

"Briese  v.  Moechtile,  130  N.  W.  893. 
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Self  Defense — Owner  of  Land — Plague  of  Locusts. — Li  a 
late  case  before  the  judicial  committee  of  the  English  Privy  CSomi- 
cil  on  appeal  from  the  Supreme  Court  of  the  Cape  of  Good  Hope, 
it  was  decided  that  the  owner  or  occupier  of  land  has  a  right  to 
repel  an  extraordinary  misfortime  coming  to  him  by  way  of  his 
neighbor's  land,  though  the  eflFect  may  be  to  transfer  the  mischief 
from  his  own  land  to  that  of  his  neighbor.  Therefore,  where  A 
endeavored  to  drive  a  swarm  of  locusts,  which  were  moving  from 
B's  land,  away  from  his  own  land,  and  so  caused  them  to  remain 
on  B's  land,  it  was  held  that  he  was  not  liable  for  the  damage  thereby 
caused  to  B's  crops. 

Said  Lord  Robeon  in  delivering  judgment  reversing  that  of  the 
Colonial  Court: 

"In  Whalley's  case,  Llndley,  L.  J.,  points  out  that,  if  an  extraordinary 
flood  is  ^een  to  be  coming,  tlie  owner  may  protect  his  land  from  it,  and 
so  turn  it  away  without  being  responsible  for  the  consequences.  Visita- 
tions of  locusts,  though  no  doubt  unpleasantly  frequent,  are  in  the  nature 
of  extraordinary  and  incalculable  events,  rather  than  a  normal  incident 
like  the  rise  of  a  river  in  a  rainy  season.  On  the  facts  as  found  in  this 
case  their  Lordships  are  of  opinion  that  the  respondents  did  no  more  than 
that  which  Lindley,  L.  J.,  has  deflned  as  being  within  their  rights.  But 
their  conduct  may  be  Justified  on  a  wider  and  simpler  ground.  Even  if 
the  invasion  be  regarded  as  a  normal  incident  of  agricultural  industry  in 
South  Africa,  the  respondents  would  be  entitled,  as  an  agricultural  opera- 
tion, to  drive  the  locusts  away  just  as  they  are  entitled  to  scare  crows, 
without  regard  to  the  direction  they  may  take  in  leaving/'** 

"  Grey vensteyn    v.    Hattingh,  104  L.  T.  360. 
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NOTES  OF  RECENT  DECISIONS. 

Action — Novelty  of  Claim. — While  the  novelty  of  an  action  is  not  con- 
clusive against  the  right  to  maintain  it,  it  Justifies  the  exercise  of  extreme 
caution  in  permitting  it  when  it  involves  the  new  application  of  recognized 
rules  of  law  or  equity.* 

Aliexs — Powers  of  Congress. — Congress  has  power  to  legislate  with 
reference  to  undesirable  aliens  desiring  to  enter  the  United  States,  and 
also  with  reference  to  the  deportation  of  undesirable  aliens  already  within 
the  United   States.* 

Alteration  of  Instrument. — Where  the  alteration  of  a  note  bearing  inter- 
est from  maturity  by  the  addition  of  the  word  "date"  after  the  word 
"maturity"  was  neither  covinous  nor  fraudulent,  but  was  made  with  the 
honest  purpose  of  making  it  conform  to  the  real  agreement  of  the  parties, 
the  alteration  does  not  discharge  the  maker  from  his  liability  on  the  orig- 
inal indebtedness.' 

Animals — ^Negligence. — That  a  dog  was  unlawfully  permitted  to  run 
at  large  unmuzzled  does  not  make  the  owner  liable  for  Injury  caused  by 
the  dog  unless  lack  of  the  muzzle  proximately  caused  the  injury,  and  hence 
an  owner  is  not  liable  for  injury  caused  by  an  unmuzzled  dog  running 
against  a  pedestrian  in  playing  with  another  dog.* 

Attorneys — ^Advertising — Disbarment. — ^An  attorney  who  published  and 
advertised  a  pamphlet  to  attract  non-residents  to  the  state  to  apply  for 
divorce  through  him  will  be  shown  leniency,  and  suspended  for  only  eight 
months,  and  till  the  further  order  of  the  court;  he  having  discontinued  the 
advertising  when  his  attention  was  called  to  his  methods  being  condemned 
by  the  bar  association  of  the  city,  and  his  being  the  first  case  of  the  char- 
acter brought  to  the  attention  of  the  court.*  , 

Attorneys — Construction  of  Contract  for  Compensation. — ^An  attorney 
contracted  to  prosecute  a  suit  for  a  contingent  fee  of  one-third  of  the 
recovery.  He  sued  on  a  quantum  meruit  for  extra  services  in  defending 
against  a  counterclaim.    Held,  that  these  services  are  within  the  contract.* 

Automobiles — ^Racing  in  Street — Liability  of  City. — Where  a  spectator 
was  voluntarily  present  to  witness  automobile  races  on  a  public  highway, 
illegally  authorized  by  the  city  council,  his  administrator  could  not  recover 
against  the  city  for  his  death,  resulting  from  being  struck  by  an  automo- 
bile swerving  in  its  course  and  leaving  the  highway,  on  the  theory  that 
the  contest  was  illegal  in  the  absence  of  proof  of  negligence.* 

Bankruptcy — Jurisdiction  of  Federal  Courts — Summary  Procedure. — 
Just  before  the  filing  of  a  petition  in  bankruptcy  the  treasurer  of  the  bank- 
rupt corporation  took  money  of  the  corporation  and  left  the  jurisdiction  of 
the  bankruptcy  court.    He  returned  a  year  later.    The  referee  found  that 

*  Beach  v.  Bryan,  133  S.  W.  635,  •  In  re  Schnitzer,  112  P.  848,  Nev. 
Mo.  'Payne  v.  Davis  County,  129  N. 

»Haw  Moy  v.  North,  183  F.  89.  W.  823  (la.). 

» Baldwin  v.  Nat.  Bank,  133  S.  W.  '  Bogart  v.  City  of  New  York,  93 

864,  Tex.  N.   E.   937,   reversing  122  N.  Y.   S. 

*  Forsythe  v.   Kluckhohn,   129  N.  1122,  138  App.  Dlv.  888,  N.  Y. 
W.  739,  la. 
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he  had  a  part  of  the  money  BtlU  in  his  possession,  though  he  denied  this. 
Held,  that  the  bankruptcy  court  may  make  a  summary  order  that  he  turn 
over  this  money  to  the  trustee." 

Banks  and  Banking — Pbincipal  and  Agent — Money  Paid  Into  Agents* 
Account. — When  a  principal  places  money  in  a  bank  on  the  terms  that  a 
known  agent  shall  draw  upon  it,  he  retains  the  power,  if  he  rightly  deter- 
mines the  agency,  to  require  the  bank  to  return  the  undrawn  balance  to 
hlm.» 

Cabbiebs  of  Goods — Discbimination  and  Ovebchabge — Cabload  Rates  to 
Fobwabding  Agents. — ^A  railroad  had  lower  rates  for  carload  lots  than  for 
less  than  carload  lots,  and  made  a  rule  denying  the  advantages  of  this  to 
forwarding  agents  who  had  been  combining  small  shipments  into  carload 
lots  and  shipping  at  the  lower  rate.  The  Interstate  CcMnmerce  Commission 
decided  that  this  rule  was  unjust  and  discriminatory.  Held,  that  its  deci- 
sion is  correct." 

Cabbiebs  of  Goods — Mebohandise  as  Baggage — ^Notice. — P.  as  a  passen- 
ger checked  his  trunk  which  contained  merchandise  of  great  value,  with- 
out notice  to  the  carrier  that  it  contained  anything  but  ordinary  baggage. 
The  trunk  was  lost  and  P.  sues  for  value  of  its  contents.  Held,  that  P.'s 
silence  as  to  the  nature  of  the  contents  of  the  trunk  will  prevent  him  from 
recovering." 

Cabbiebs  of  Goods — Ventilating  Cab. — ^Where  a  shipper  directed  the 
carrier  in  a  bill  of  lading  to  carry  bananas  with  the  ventilators  of  the  car 
closed  and  the  plugs  all  out,  and  the  carrier  closed  the  ventilators  but  left 
the  plugs  all  in,  the  principle  that  the  carrier  is  not  responsible  for  loss  or 
injury  to  goods  occasioned  by  their  being  improperly  loaded  by  the  shipper 
has  no  application,  and  the  carrier  is  liable  for  injury  occasioned  by  violat- 
ing the  instructions." 

Cabbiebs  of  Goods — Baggage  Destboted  by  Fibe. — ^A  statute  provides  that 
railroad  companies  shall  be  liable  for  the  destruction  of  property  by  lire 
or  from  any  locomotive  used,  or  caused  by  any  employe  or  servant  of  the 
corporation  in  the  operation  of  the  railroad.  Held,  intended  to  cover  losses 
resulting  only  from  such  fires  as  were  caused  by  or  resulted  from  the  opera- 
tion of  a  train,  and  did  not  include  a  fire  by  which  a  passenger's  baggage 
was  destroyed  while  in  a  railroad  depot,  not  set  by  the  operation  of  trains." 

Cabeikbs  of  Passengebs — INJUBY  to  Tbespasseb. — One  who  was  not  a 
passenger,  nor  a  servant  of  the  company,  in  contravention  of  the  regulations 
of  the  company,  got  on  to  the  platform  of  a  car  in  an  empty  train  of  the 
P.  Co.,  which,  in  pursuance  of  an  arrangement  between  the  companies,  was 
being  shunted  over  the  line  of  the  defendant  company.  He  had  no  per- 
mission or  license  so  to  use  the  car,  and  did  so  in  order  to  get  a  lift  along 
the  line  on  his  way  home.  There  was  evidence  that  he  had  done  the  same 
thing  on  other  occasions.  The  car  on  which  he  was  came  Into  collision  with 
a  train  of  the  appellant  company  in  consequence  of  the  negligence  of  those 
in  charge  of  that  train,  and  he  was  seriously  injured.  Held,  that  the  de- 
fendant company  were  not  liable  for  the  injuries  so  caused." 

•  In  re  Meier,  27  Am.  B.  Rep.  272.  "  Nathan  v.  Woolverton,  127  N. 

•Societe   Coloniale  v.  Bank,   104  Y.  Siipp.  442. 

L.  T.  499,  Eng.  "Texas  &c  R.  Co.  v.  Davis  Co., 

"Interstate    Commerce    Commis-  133  S.  W.  309,  Tex. 

sion   V.    Delaware,    Lackawanna    &  "Kansas   City   Southern   R.   Co. 

Western  R.  Co.,  31  Sup.  Ct.  Rep.  392,  v.  Thomas,  133  S.  W.  1030,  Ark. 

XT.  S.  "  Grand  Trunk  R.  Co.  v.  Bamett» 

104  L.  T.  362,  Eng. 
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Cabbiebs  of  Passenoebs — Intoxicated  Passdngeb. — That  a  passenger  is 
drinking  or  under  the  influence  of  liquor  ia  not  enough  to  require  the  train- 
men to  give  him  any  more  care  than  to  other  passengers;  but  it  is  only 
when  a  passenger  is  so  much  under  the  influence  of  liquor  as  to  be  help- 
less or  irresponsible  or  incapable  of  protecting  himself  from  accident,  and 
his  condition  is,  or  in  the  exercise  of  ordinary  care  can  be,  known  by 
them,  that  they  are  under  a  duty  to  give  him  any  extra  care." 

Cabbiebs  op  Passenoebs — Jolting  of  Cabs. — Jerks  while  running,  and  in 
stopping  and  starting  to  let  off  and  take  on  passengers,  jolts  in  going  over 
frogs  or  switch  points,  and  lurches  in  going  around  curves,  are  among  the 
incidents  in  electric  cars  which  every  passenger  must  expect;  and  if  a 
passenger  is  injured  by  such  a  jerk,  jolt,  or  lurch,  the  company  is  not 
liable.  On  the  other  hand,  a  car  can  be  started  and  stopped  with  a  jerk 
so  much  more  abrupt  and  so  much  greater  than  is  usual  that  the  motorman 
can  be  found  to  be  guilty  of  negligence." 

Concealed  Weapons — Civil  Liability — ^Acts  Done  in  Obedience  to  Obdebs. 
— The  defendant,  a  militiaman  on  riot  duty,  under  orders  to  arrest  all  pas- 
sers-by carrying  concealed  weapons,  arrested  the  plaintift  who  had  a  pistol 
in  his  buggy.  The  plaintift  sued  for  false  imprisonment.  Heldf  that  he 
may  recover." 

Conflict  of  Laws — Remedies — ^Right  of  Action — Venue  of  Action  fob 
Use  of  Lands. — The  defendant  had  been  adjudged  by  an  Idaho  court 
to  be  a  trespasser  on  the  plaintifTs  land  there  situated,  to  which  he  had 
claimed  title.  The  plaintiff  brought  an  action  in  Washington  to  recover 
the  reasonable  rental  value  while  the  defendant  was  in  possession.  A 
statute  permitted  a  recovery  of  reasonable  rent  if  the  defendant  was  in 
possession  without  the  consent  of  the  true  owner.  Held,  that  this  action 
being  transitory  may  be  maintained  in  Washington.* 

I 

CoNSPiBACT — Public  Officebs. — Councilmen  of  a  city  who  have  entered 
into  a  conspiracy  to  accept  bribes  for  passing  certain  ordinances  cannot 
defend  against  the  charge  of  conspiracy  on  the  ground  that  they  had  been 
lured  into  the  act  by  detectives  proposing  to  them  a  scheme  which  the 
detectives  had  no  Intention  or  ability  to  carry  out,  as  a  clear  distinction  is 
to  be  observed  between  measures  used  to  entrap  a  person  into  crime  im 
order,  by  making  him  a  criminal,  to  aid  the  instigator  in  the  accomplish- 
ment of  some  corrupt  private  purpose  of  his  own,  and  artifice  used  to  detect 
persons  suspected  of  being  engaged  in  criminal  practices,  particularly  If 
such  criminal  practices  vitally  affect  the  public  welfare  rather  than  indi- , 
viduals.** 

Constitutional  Law — ^Ex  Post  Facto  Law. — ^A  statute  providing  that  a 
person  who  is  known  to  be  a  pickpocket,  thief,  or  burglar,  and  having  no 
visible  or  lawful  means  of  support,  if  found  prowling  around  enumerated 
public  places,  shall  be  deemed  a  vagabond,  makes  one  liable  for  his  act  Im 
prowling  around  a  public  place,  without  any  visible  or  lawful  means  of  sup- 
port; and  the  commission  of  the  crimes  referred  to  is  not  a  misdemeanor, 
for  which  prosecution  may  be  had,  but  the  previous  crimes  are  only  consid- 
ered in  creating  the  offense,  so  that  the  statute  is  not  invalid  as  an  ex  po$t 
iacto  law." 

"  Louisville    R.    Co.    v.    Gregory,  *  Sheppard  v.  Coeur  d'Alene  Lum- 

133  S.  W.  805,  Ky.  ber  Co.,  112  Pac.  932,  Wash. 

"Work  V.  R.  Co.,  93  N.  E.  693,  "Commonwealth    v.    Wasson,   42 

Mass.  Pa.  Super.  Ct.  38,  Pa. 

"Franks  v.  Smith.  134  S.  W.  484,  "Commonwealth  v.  Ellis.   93  N. 

Ky.  E.  823,  Mass. 
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Constitutional  Law — ^Equal  Pbotection — Practicing  Law. — A  statute 
provides  that  any  officer  of  any  municipality,  who  shall  act  as  the  attorney 
for  any  public  utility  corporation  doing  business  in  the  corporate  limits 
of  the  municipality,  must  on  conviction  be  fined,  etc.  Held,  that  the  statute 
did  not  violate  Const.  U.  S.  Amend.  14,  relating  to  the  equal  protection  of 
the  laws,  on  the  ground  that  it  discriminated  against  corporations,  or 
placed  unreasonable  and  arbitrary  restrictions  upon  the  occupation  of  prac- 
ticing law." 

Constitutional  Law — Destroting  Propebty. — An  ordinance  providing 
for  inspection  of  milk  and  tuberculin  test,  and  destruction  of  milk  from 
diseased  cows,  does  not  violate  Const.  U.  S.  Amend.  14,  or  Const.  Wis.  Art 
1,  Sec.  13,  as  depriving  owner  of  property  without  due  process  of  law,  when 
the  destruction  is  necessary  to  preserve  the  public  health.** 

Constitutional  Law — Corporations  53ntitled  to  Privilege  Against 
Self-Incrimination. — A  subpoena  duces  tecum  was  issued  out  of  a  Federal 
court  addressed  to  a  New  York  corporation  to  compel  it  to  bring  Its  books 
and  papers  before  a  grand  jury,  which  was  investigating  certain  alleged 
violations  oi  the  customs  laws  of  the  United  States  by  the  corporation. 
The  corporation  resisted  the  subpoena  on  the  ground  that  it  compelled  it 
to  incriminate  itself  in  violation  of  the  Fifth  Amendment  of  the  Constitu- 
tion of  the  United  States.  Held,  that  the  corporation  must  obey  the 
subpoena*' 

Constitutional  Law — Privilege  Against  Self-incrimination. — ^The  de- 
fendant was  indicted  under  a  statute  providing  that  an  operator  of  an  auto- 
mobile, who  does  damage  to  persons  or  property,  must  report  to  a  police 
officer  his  name,  address,  and  license  number,  and  the  fact  of  the  Injury. 
The  New  York  Constitution  provides  that  no  one  shall  "be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself."  Held,  that  the  statute  is 
unconstitutional." 

» 

Contracts — Confidential  Relations. — A  contract  whereby  plaintifT 
agreed  with  defendant  In  consideration  of  one-half  of  the  profits  to  nego- 
tiate a  sale  of  land  to  persons  with  whom  plaintiff  sustained  the  closest 
friendly  relations,  and  to  make  use  of  the  confidence  in  which  they  held 
him  to  prevail  upon  them  to  make  the  purchase,  concealing  any  interest 
he  himself  had  in  the  outcome,  was  a  contract  involving  the  perpetration 
of  a  deception  amounting  to  a  fraud,  and  is  unenforceable,  as  opposed  to 
public  policy." 

Contracts — Additional  Labor  Not  Provided  For — ^Recovery. — A  con- 
tractor, who  agreed  to  construct  a  house  in  a  workmanlike  manner,  bein^ 
bound  without  additional  consideration  to  put  in  a  foundation  for  tne 
cellar  walls  where  the  wetness  of  the  soil  rendered  one  necessary,  though 
such  a  foundation  was  not  called  for  by  the  contract  or  contemplated  when 
it  was  made,  he  could  not  recover  on  the  owner's  promise  to  pay  for  this 
extra  work,  as  the  promise  was  without  consideration." 

Defamation — Absolute  Privilege — Judicial  Proceedings. — Defendants 
caused  to  be  signed  and  presented  to  a  police  justice  a  petition  asking 
that  plaintiff  and  his  wife  be  required  to  .vacate  the  premises  where  they 

resided  on  the  ground  that  they  were  "disturbers  of  the  peace,  quarrelsome 

> 

"Boone  v.  State,  54  So.  109,  Ala.  "People   v.   Rosenhelmer,   44   N. 

»•  Adams  v.  City  of  Milwaukee,  129      Y.  L.  J.  1629. 
N.  W.   518,  Wis.  "Simon    v.    Garlltz,    133    S.   W. 

"In  re  Borun  Hat  Co.,  184  Fed.      461,  Tex. 
606.  "Creamery  Package  Mfg.  Co.  v. 

Russell,  78  A.  718,  Vt 
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and  a  general  nuisance  to  the  peaceful  citizens  about  them."  It  did  not 
appear  that  the  police  justice  directed  the  preparation  of  the  petition.  Held^. 
that  the  statements  made  in  the  petition  were  absolutely  privileged  so  far 
as  the  proceedings  before  the  justice  was  concerned.** 

Defamation — Criminal  Libel. — A  communication,  false  In  fact,  addressed' 
to  the  general  public,  imputing  the  commission  of  a  criminal  offense  or 
moral  delinquency  to  a  public  officer  in  the  discharge  of  his  official  duty^ 
is  not  privileged,  though  made  in  good  faith  and  on  probable  cause;  the 
motive  in  such  case  being  wholly  immaterial.*" 

DiSTUBBiNG  THE  PEACE — ^Self-Defense. — For  a  person  to  defend  himseir 
against  a  felonious  assault,  even  though  in  doing  so  he  fires  a  pistol  and 
thereby  disturbs  a  nearby  congregation  assembled  for  divine  worship,  isr 
not  ordinarily  to  be  considered  such  conduct  as  violates  a  statute  punish- 
ing  a  disturbance  of  religious  services.** 

INSUBANCE,  Fire — Increase  of  Hazard. — Defendant  company  issued  a 
policy  to  the  plaintiff  which  provided  that  the  policy  should  be  void  inr 
case  of  increase  In  the  hazard  by  any  means  within  the  control  or  knowK 
edge  of  the  insured.  An  unknown  incendiary  made  an  unsuccessful  attempt 
to  bum  the  building,  but  the  insured  did  not  notify  the  company  of  the 
attempt.  A  second  incendiary  attempt  was  successful.  In  an  action  on 
the  policy,  held,  that  the  circumstances  did  not  amount  to  an  Increase  of 
hazard  such  as  would  vitiate  the  policy.** 

Limitations — Presumption  at  Common  Law. — The  common  law  fixes  na 
time  within  which  actions  must  be  brought,  and  the  expiration  of  a  period 
^ess  than  20  years  does  not  create  the  presumption  of  satisfaction,  and' 
does  not  bar  an  action.** 

Negligence — Contributory  Negligence. — It  is  not  negligence  per  se  for  a 
pedestrian  to  converse  with  a  companion  while  walking  along  a  sidewalk^ 
as  affecting  the  city's  liability  for  injury  caused  by  a  defect  in  the  side-^ 
walk.** 

Officers — ^Right  of  Retiring  Officer  to  Remove  Index  Installed  by 
Him. — ^A  city  treasurer,  whose  duty  it  was  to  keep  voluminous  assessment 
records,  installed  an  improved  card  index  system  at  his  own  expense.  This 
he  was  not  required  by  law  to  do.  His  successor  applied  for  an  injunction 
restraining  him  from  removing  the  index.  Held,  that  the  injunction  should* 
be  granted.** 

Payment — Mistake  of  Fact. — Money  paid  under  a  mistake  of  fact  whlcfr 
the  payor  was  not  legally  bound  to  pay  may  be  recovered  back,  unless  he 
has  derived  a  substantial  benefit  from  the  payment,  or  the  payee  has 
received  it  in  good  faith  in  satisfaction  of  an  equitable  claim,  or  it  was 
due  the  payee  in  equity  and  good  conscience,  and,  where  money  was  paid 
to  a  contractor  through  mistake  of  fact,  the  mere  fact  that  the  contractor 
paid  it  out  to  his  subcontractors  before  he  knew  the  money  was  paid  te 
him  by  mistake  would  not  prevent  the  payor  from  recovering  such  money.** 

**Flynn  v.  Boglarsky,  129  N.  W.  **  Warrior   Coal   Co.   v.   N.   Bank^ 

674,  Mich.  53   So.   997,  Ala. 

•*  Oakes  v.  State,  54  So.  79,  Miss.  **  Kelley  v.  Kansas  City,  133  S.  W; 

••Cummings   v.    State,    69    S.    E.  670,  Mo. 

918,   Ga.  **Robison  v.  Flshback,  93  N.  B. 

**  Wllliamsburgh      Ins.      Co.      v.  666,  Ind. 

Weeks   Drug  Co.,   132   S.   W.   121,  *' Houston  Co.  v.  Hughes,  133  8^ 

133   S.   W.   1097,  Tex.  W.  731,  Tex. 
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Privacy — ^Natuee  and  Extent  op  Right. — ^The  defendant  merchants  pub- 
lished a  picture  of  the  plaintift  without  his  consent  in  a  newspaper  adver- 
tisement. Held,  that  the  plaintiff  can  recover  for  the  invasion  of  his  right 
of  privacy.** 

Sunday — ^Advertising  in  Newspaper. — ^Where  an  order  was  given  for  the 
insertion  of  advertisements  in  the  issues  of  a  newspaper  published  on  Sun- 
days, and  it  was  shown  that  the  two  last  editions  of  the  newspaper  were 
printed,  mailed,  and  delivered  on  Sunday  morning,  and  that  the  advertise- 
ments were  inserted  in  all  of  the  editions  issued  on  those  SundayB,  the 
parties  stipulated  for  the  performance  of  labor  on  Sunday  in  violation  of 
Rev.  St.  1899,  Sec.  2240  (Ann.  St.  1906.  p.  1420),  making  it  a  misdemeanor 
to  labor  or  perform  any  work  on  Sunday  other  than  the  household  offices 
of  dally  necessity,  or  other  works  of  necessity,  so  that  the  contract  was 
void  and  would  not  sustain  a  recovery  for  the  agreed  price.** 

State — Action  Against. — An  action  against  the  board  of  commissioners 
for  the  management  of  a  State  penitentiary  to  reform,  for  mistake,  a  con- 
tract made  with  its  predecessors  for  the  purchase  of  land,  so  as  to  provide 
for  the  conveyance  of  less  land  and  recover  the  agreed  price,  is  an  action 
against  the  State  within  Const.,  Art.  6,  Section  19,  providing  that  the  State 
shall  never  be  made  a  defendant  In  any  of  her  courts."* 

Telegrapha — ^Erroneous  Transmission — Damages. — ^Where  plaintiffs 
telegram  to  a  customer,  offering  to  sell  at  a  certain  price,  was  erroneously 
transmitted,  so  as  to  make  the  offer  at  a  lower  price,  and  the  addressee,  on 
the  basis  of  the  message  being  correct,  accepted  and  made  a  resale  at  a 
price  which  would  have  involved  a  loss  on  the  basis  of  his  paying  the  price 
quoted  by  plaintiff,  plaintiff  having,  after  knowledge  of  the  error,  shipped 
the  goods  at  the  price  as  transmitted  to  protect  its  customer,  may  recover 
of  the  telegraph  company  Its  loss  in  so  doing,  not  exceeding  the  difference 
between  the  price  as  quoted  and  transmitted."^ 

Telephones — Negligence — Proximate  Cause. — Negligence  of  a  telephone 
company  in  putting  a  telephone  wire  running  into  a  house  near  an  electric 
light  wire  and  on  a  rotten  post,  so  that  a  wind,  breaking  the  post,  brought 
the  wires  in  contact,  is  a  proximate  cause  of  the  death  of  the  proprietor 
of  the  house,  making  it  liable  therefor,  notwithstanding  any  intervening 
negligence  of  the  electric  light  company,  which,  having  turned  off  Its 
power  on  notice  from  such  proprietor,  turned  it  on  again  while  he  was 
clearing  away  the  telephone  wire;  negligence,  resulting  in  injury,  being  a 
proximate  cause  thereof,  when  it  Is  of  such  a  character  that  by  the  usual 
course  of  events  an  ordinarily  prudent  man  ought  reasonably  to  have 
anticipated,  some  Injury  would  In  some  manner  result  therefrom." 

Waters — Accretion — Applicability  to  Waters  Actually  Non-Navigable. 
— The  coast  lands  of  the  plaintiff  and  ther  defendant  were  divided  by  an  inlet 
The  maximum  depths  of  its  channel  were  seven  feet  at  high  tide,  and  three 
feet  at  low.  It  shifted  laterally  at  the  rate  of  four  hundred  feet  each 
year,  so  that  it  ran  through  the  defendant's  land;  the  process  being  one 
of  erosion  on  one  side  of  the  inlet  and  deposit  of  sand  on  the  other.  Held^ 
that  the  plaintiff  has  no  title  to  the  strip  between  the  former  and  present 
channels  of  the  inlet." 

*•  Munden  v.   Harris,   134   S.   W.  « Eureka  Cotton  Mills  v.  Tel.  Co., 

1076,    Mo.  70  S.  E.  1040,  S.  C. 

*» Publishers:    Geo.  Knapp  &  Co.  "Cumberland  Tel.  Co.  v.  Wood- 

v.  Culbertson,  133  S.  W.  55,  Mo.  ham,   54   South.   890,   Miss. 

"Jobe    y.    Urquhart,  136  S.  W.  "Town    of   Hempstead    v.    Law* 

663,  Ark.                                      '  rence,  70  N.  Y.  Misc.  52. 
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THE  DOCKET. 

This  month  the  Docket  has  no  desire  to  criticise  either  laws  or 
courts.  He  is  on  his  vacation  again  and  this  time  he  has  selected 
a  city  in  Canada  on  the  north  shore  of  Lake  Ontario.  But  he  is 
realizing  that  during  the  summer  months,  with  the  exception  of 
the  Pacific  slope,  the  whole  of  the  North  American  continent, 
from  Winnipeg  to  New  Orleans,  is  a  tropical  country  and  that 
for  most  of  the  time  whether  you  are  in  St.  Paul  or  Boston  or  St. 
Louis  or  Toronto,  the  temperature  will  be  just  about  the  same  as 
it  is  in  Cairo,  or  Bombay.  In  this  Canadian  city  for  ten  days 
the  mercury  has  stood  between  95  and  103.  The  Lady  of  the 
Snows  has  become  the  Lady  of  the  Tropics,  and  the  reputation 
of  the  Dominion  as  a  summer  resort  is  irretrievably  lost. 


For  a  good  many  years  the  Docket  has  kept  a  Commonplace 
Book  which  has  now  grown  to  several  manuscript  volumes.  In 
these  he  has  jotted  down  from  books  old  and  new,  reminiscences 
and  anecdotes  of  lawyers  and  judges;  and  instead  of  his  bi-monthly 
criticisms  of  the  law  and  the  courts,  he  will  this  time  give  to  his 
readers  some  of  the  good  things  which  the  Book  contains.  They 
may  be  new  or  they  may  be  old,  but  at  any  rate  they  will  be  inter- 
esting, he  believes,  to  his  professional  brethren ;  and  certainly  they 
will  be  pleasanter  vacation  reading  than  arguments  for  the  reform 
of  legal  procedure,  or  against  an  elective  judiciarj^  or  the  like. 


From  Cockbum's  Circuit  Journeys,  an  old  Scotch  biography, 
we  learn  that  the  method  of  pronouncing  sentences  on  prisoners 
has  changed  more  than  once.  The  judges  a  century  a;50  used 
generally  to  abuse  the  prisoner;  then  came  a  period  when  the 
judge  thought  it  his  duty  to  lecture  and  sermonize.  A  Scotch 
judge  in  a  case  of  bigamy  after  explaining  the  usual  atrocities  of 
the  offence,  such  as  the  perfidy  and  cruelty  to  both  women,  the 
confusion  and  destitution  of  families,  and  so  forth,  continued: 
"All  this  is  bad ;  but  your  true  inicjuity  consists  in  this,  that  you 
degraded  that  holy  ceremony  which  our  blessed  Saviour  con- 
descended to  select  as  the  type  of  the  connection  between  him 
and  his  redeemed  church."  Another  judge  who  was  dooming  a 
man  to  die  for  the  murder  of  a  female  who  lived  with  him,  after 
pointing  out  to  the  prisoner  the  atrocity  of  his  crime  concluded : — 
"If  she  had  been  your  wife,  there  might  possibly  have  been  some 
apology  for  you,  on  account  of  the  difficulty  of  getting  quit  of  a 
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wife  in  any  other  way.  But  this  unfortunate  woman  being  only 
your  associate,  you  might  have  freed  yourself  from  her  whenever 
you  chose."  Certainly  his  lordship  is  entitled  to  the  credit  of  the 
discovery  that  it  is  a  less  crime  to  murder  a  wife  than  to  murder 
a  mistress  I 

In  Edwards'  Recollections  we  find  a  striking  sermon  to  an 
acquitted  prisoner.  Ou  the  trial  of  Christian  Smith  for  murder  at 
Richmond,  N.  Y.,  in  the  year  1817,  Judge  Van  Ness,  who  pre- 
sided, charged  the  jury  that  the  evidence  would  warrant  a  finding 
of  guilty;  but  on  that  subject  they  were  the  judges  of  the  law 
and  fact;  but  he  could  not  forego  advising  them  that  the  evidence 
afforded  the  prisoner  no  chance  of  escape.  His  conduct  before 
and  after  the  commission  of  the  crime  had  been  brutal  and  bar- 
barous in  the  extreme,  and  he  was  not  a  safe  member  of  society. 
The  jury  were  out  seven  hours  and  on  their  return  pronounced  a 
verdict  of  not  guilty;  whereupon  the  judge  thus  addressed  the 
prisoner:  '^Christian  Smith,  you  have  been  tried  and  acquitted 
by  a  jury  of  your  country  for  having  taken  away  the  life  of  one 
of  your  fellow  creatures.  I  mean  not  to  censure  the  jury  who 
acquitted  you ;  it  is  not  my  province  so  to  do.  I  hope  they  will 
be  able  upon  future  consideration  to  reconcile  their  verdict  to 
their  consciences.  But  I  should  feel  myself  wanting  in  my 
duty  as  a  man  if  I  did  not  express  my  opinion  that,  notwithstand- 
ing their  verdict,  I  consider  you  a  guilty,  a  very  guilty  man. 
Upon  an  ancient  grudge  you  considered  yourself  justified  in  doing 
what  you  have  done;  and  the  jury  have,  I  fear  confirmed  your 
false  and  fatal  judgment.  But  beware!  you  have  not  yet  escaped. 
Believe  me,  your  most  awful  trial  is  yet  to  come.  You  are  now 
an  old  man  and  your  days  must  be  few  in  this  world ;  and  you  will 
shortly  be  compelled  to  appear  before  another  court  where  there 
is  no  jury  but  God  himself.  Unless  you  repent  and  devote  your 
future  life  to  an  humble  atonement  of  your  guilt,  your  condem- 
nation is  certain.  I  am  thus  plain  with  you,  in  order  that  those 
who  have  listened  to  your  trial  may  learn,  that,  whatever  may 
be  considered  to  be  the  law  of  Staten  Island,  your  conduct  is 
unjustifiable  in  the  sight  of  God  and  man." 


CocKBURN  t^lls  of  a  child  murder  case  in  Scotland  where  the 
doctors  differed  as  to  their  scientific  "tests"  of  the  child  having 
been  bom  alive.  Its  throat  was  found  crammed  full  of  bits  of 
coal,  and  there  were  the  marks  of  a  thumb  and  two  fingers  on 
the  outside  of  the  neck.  These  practical  tests  had  little  effect 
upon  the  medical  opinion.  Whenever  any  of  the  murderous 
appearances,  such  as  the  finger-marks  on  the  neck,  was  put  to 
one  of  the  doctors  in  defence,  the  scientific  gentleman,  after  parad- 
ing his  vast  experience,  always  stated  that  however  these  things 
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might  startle  the  ignorant,  they  were  of  no  consequence  to  a  per- 
son of  great  practice,  and  that  he  had  seen  hundreds  of  chilcfcen 
born  with  these  very  marks.  "Ay,  but,  doctor,''  said  an  aggres- 
ive-looking  juryman,  *'did  ye  ever  see  ony  o'  them  born  wi'  coals 
'i  their  mooth?" 


Sir  Walter  Scott  attended  a  trial  of  a  woman  for  murder 
by  poisoning.  She  was  acquitted,  and  as  he  walked  from  the 
courtroom  the  great  author  remarked  to  his  companions,  "Well, 
sirs  I  All  I  can  say  is,  that  if  that  was  my  wife,  I  should  take 
good  care  to  be  my  own  cook." 


From  Pierce's  Life  of  Charles  Sumner,  the  Docket's  Common- 
place Book  contains  numerous  extracts.  While  he  was  in  Paris 
he  attended  daily  the  French  courts  and  here  is  a  good  illustra- 
tion which  he  witnessed  of  the  difference  between  continental  and 
Anglo-American  rules  of  evidence :  The  accused  was  partly  iden- 
tified as  the  person  who  committed  the  alleged  theft  through  the 
medium  of  a  handkerchief,  which  had  been  found  in  the  place 
where  the  theft  had  been  committed.  The  evidence  was  quite 
strong  that  this  handkerchief  belonged  to  the  prisoner.  His  advo- 
cate, in  his  defense,  stated  that  he  had  seen  the  washerwoman 
of  the  accused  and  described  to  her  the  handkerchief  in  question, 
and  she  had  said  that  she  had  never  washed  such  a  handkerchief 
for  the  prisoner.  The  court  at  once  admitted  the  advocate  as  a 
witness,  to  state  what  the  washerwoman  had  told  him. 


In  a  letter  to  his  friend  Hilliard,  Sumner  describes  a  dinner 
party  in  England  where  he  met  many  of  the  literary  celebrities 
of  the  day:  ^'Lander's  conversation  was  not  varied,  but  it  was 
animated  and  energetic  in  the  extreme.  We  crossed  each  other 
several  times.  He  called  Napoleon  the  weakest,  littlest  man  in 
history ;  whereas  you  know  my  opinion  to  the  contrary.  He  con- 
siders Shakespeare  and  Washington  the  two  greatest  men  that 
ev.er  lived,  and  Cromwell  one  of  the  greatest  sovereigns.  Conver- 
sation turned  upon  Washington,  and  I  wa^  asked  why  he  was 
still  suffered  to  rest  in  the  humble  tomb  of  Mt.  Vernon.  I  men- 
tioned the  resolution  of  Congress  to  remove  his  body  to  the  Cap- 
itol, and  the  refusal  to  allow  it  to  be  done  on  the  part  of  his 
legal  representatives.  In  making  this  statement,  I  spoke  of  the 
ashes  of  Washington,  saying,  that  his  ashes  still  reposed  at  Mt. 
Vernon.  Landor  at  once  broke  upon  me,  with  something  like 
fierceness.  *  Why  will  you,  Mr.  Sumner,  who  speak  with  such  force 
and  correctness,  employ  a  word  which,  in  the  present  connection, 
is  not  English?  Washington's  body  was  never  burnt;  there  are 
no  ashes — say,  rather,  remains.'  " 
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In  Atlay's  Victorian  Chancellors,  one  of  the  most  interesting 
books  on  law  and  lawyers  which  has  been  published  for  many  a 
year,  there  is  the  story  of  Brougham  and  Scarlett,  which  has 
been  told  of  more  than  one  successful  advocate. 

Of  the  art  of  managing  a  jury  Brougham  knew  nothing.  If 
one  of  th^  twelve  seemed  inattentive  he  would  stop,  and,  looking 
at  the  culprit,  would  protest  that  it  was  useless  for  him  to  proceed. 
Of  the  exquisite  dexterity  of  Scarlett  he  had  not  the  smallest 
trace.  *What  do  you  think  of  the  coimsellors  on  the  circuit?'  a 
North-country  juryman  was  once  asked  at  the  end  of  a  long 
assize.  'Why,  there's  not  a  man  in  England  can  touch  that  Mr. 
Brougham.'  'But  you  gave  all  the  verdicts  to  Mr.  Scarlett?' 
'Why,  of  course,  he  gets  all  the  easy  cases.' "  And  Mr.  Atlay 
gives  this  picture  of  Lyndhurst,  the  English  Lord  Chancellor, 
who  was  born  in  the  United  States :  On  the  bench  his  lips  would 
often  be  seen  to  move,  but  no  sound  proceeding  from  them  would 
be  heard  by  the  bar.  The  associate  sitting  beneath  him  could  tell 
another  tale;  the  classic  instance  is  that  of  General  Watson,  who 

was  arguing  before  him.     'What  a  d d  fool  the  man  is!' — 

then  an  interval,  'Eh,  not  such  a  d — — d  fool  as  I  thought;'  then 

another  interval.    'Egad,  it  is  I  that  was  the  d d  fool.'    Like 

most  judges  he  was  especially  tolerant  to  the  litigant  in  person. 
Mr.  Cleave,  on  being  tried  in  his  court,  began  his  speech  by  re- 
marking that  before  he  sat  down  he  should,  he  feared,  give  an 
awkward  illustration  of  the  truth  of  the  old  adage  that  he 
who  acts  as  his  own  counsel  has  a  fool  for  his  client.  'Oh,  Mr. 
Cleave,'  said  the  Lord  Chancellor,  'don't  you  mind  that  adage, 
it  was  framed  by  the  lawyers  I'  " 


The  most  historical,  says  Atlay,  of  his  (Lord  Lyndhurst's) 
judgments  was  delivered  on  the  writ  of  error  to  the  House  of 
Lords  to  quash  the  indictment  on  which  Daniel  O'Connell  had 
been  convicted  at  Dublin.  On  September  4,  1844,  Lyndhurst, 
fortified  by  a  great  majority  of  the  English  judges,  below,  moved 
that  the  conviction  be  affirmed,  delivering  his  speech,  as  usual, 
without  any  reference  to  notes.  Brougham  followed  on  the  sarne 
side,  but  Denman,  Cottenham,  and  Campbell,  a  majority  of  the 
five  law  lords  were  for  reversal.  The  battle  was  not  over,  however. 
The  Tory  peers  w^ere  thirsting  for  the  blood  of  the  arch  repealer, 
and  when  the  question  was  put  from  the  Woolsack  that  the  judg- 
ment of  the  court  below  be  reversed,  a  number  of  voices  not  be- 
longing to  the  law  lords  cried,  "Not  content."  It  was  a  gmve 
crisis;  the  character  of  the  supreme  tribunal  for  impartiality, 
indeed  its  very  existence  as  a  court,  was  at  stake.  The  distinction 
between  law  lords  and  lay  lords  was  theoretically  unknown  to  the 
House  of  Lords ;  there  was  nothing  to  prevent  any  member  taking 
part  in  its  judicial  proceedings,  and  there  were  cases  of  compara- 
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tively  recent  date  in  which  lay  lords  had  exercised  the  right  of 
dividing  on  the  hearing  of  appeals.  But  if  these  admitted  excep- 
tions were  to  be  followed,  the  authority  of  the  House  of  Lords 
as  a  court  of  justice  and  as  the  fountain  of  precedent  would  not 
only  be  impaired  but  ruined.  Lord  WharncliflFe,  the  president 
of  the  coimcil,  impiortd  his  brother  peers  uut  to  break  through  the 
htiHorable  tradition;  he  was  followed  by  Brougham  and  Caiiipbell. 
Ana,  la^t  of  all,  Lyudhurst,  whose  influence  in  the  assembly  was 
of  a  diflFerent  order  from  that  exercised  by  his  learned  brethren, 
threw  his  weight  into  the  scale.  "I  think,''  he  said,  "these  noble 
lords  who  have  not  heard  the  arguments  will  decline  voting  if  I 
put  the  question  again."  And  the  noble  lords  accordingly  with- 
drew. 

In  Edwards'  book  already  referred  to,  this  excellent  incident 
is  foimd:  Judge  Daniel  Cady,  while  a  justice  of  the  Supreme 
Court  of  New  York,  was  holding  a  circuit  in  one  of  the  northern 
counties.  A  cause  came  on  for  trial  which  involved  the  title  to 
lands  and  required  proof  of  old  landmarks  and  boundaries.  It 
was  necessary,  therefore,  for  the  parties  to  call  as  witnesses  some 
of  the  oldest  residents.  Among  other  witnesses,  an  old  gentleman 
by  the  name  of  Wood  was  called  and  gave  testimony  in  a  clear, 
intelligent  and  satisfactory  mjuiner.  At  the  close  of  his  evidence, 
Judge  Cady  said  he  would  like  to  ask  him  a  few  questions  if  hef 
were  willing.    Wood  said  "Certainly." 

"How  old  are  you?" 

"I  am  seventy-nine  years  of  age." 

"May  I  ask  you  what  have  been  your  habits  through  life?" 

"My  habits  have  been  very  regular.  I  have  been  very  temper- 
ate. I  don't  think  I  could  tell  the  different  kinds  of  liquor  by 
their  taste,  for  I  never  drink  intoxicating  liquors.  I  have  been 
in  the  habit  of  retiring  early  at  night  and  rising  by  daylight  in 
the  morning." 

The  judge,  who  was  noted  for  his  temperate  views,  took  occasion 
to  deliver  a  short  lecture  to  those  in  attendance  on  the  blessings 
arising  from  habits  of  industry,  method  and  especially  of  temper- 
ance. "You  see  this  man,"  observed  his  honor,  "at  quite  an 
advanced  age,  in  possession  of  all  his  faculties,  in  good  health 
and  you  have  heard  the  clear  and  intelligent  manner  in  which 
he  has  given  his  testimony.  Permit  me  to  recommend  him  as  an 
example  which  it  might  be  well  for  many  to  follow." 

The  next  witness  called  was  also  a  Mr.  Wood,  a  brother  of  the 
model  temperance  man;  and  who  also  gave  his  testimony  in  a 
clear  and  intelligent  manner.  At  its  close,  Judge  Cady  also  said 
to  him:  "If  you  have  no  objection,  Mr.  Wood,  I  should  like  to 
ask  you  questions  similar  to  those  I  put  to  your  brother." 

"Certainly." 

"How  old  are  you,  Mr.  Wood?" 
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"I  am  seventy-seven  years  of  age." 

"What  have  been  your  habits  through  life?" 

"Well,  judge,  I  can't  say,  as  my  brother  has,  that  I  have  been 
regular  in  my  habits  or  temperate.  To  tell  the  truth,  judge,  I 
have  hardly  seen  a  sober  day  or  been  to  bed  sober  since  I  was  a 
boy.     I  have  been  a  hard  drinker  all  through  life." 

"Well,"  exclaimed  the  judge  impatiently,  "I  don  t  see  as  it 
makes  any  difference  with  this  Wood  whether  it  is  wet  or  dry!" 


In  the  Bench  and  Bar  of  Saratoga  County,  by  E.  R.  Mann, 
uttomey-at-law,  there  is  this  striking  story  of  the  vengeance  of  a 
railroad.  John  Talmadge  was  a  farmer  in  Malta  on  the  line  of 
the  Renssalear  and  Saratoga  Railroad.  His  cattle  wandered  on 
the  track  through  the  fences,  which  neither  party  would  repair, 
-and  were  killed  by  the  locomotive.  He  brought  suit  and  recovered 
judgments  for  their  value.  This  led  to  acrimonious  disputes  be- 
tween him  and  Leonard  R.  Sargent,  superintendent,  and  Asher 
Young,  trackmaster  of  the  railroad.  Such  was  the  state  of  affairs, 
when  on  the  morning  of  May  22,  1849,  a  locomotive  attached  to  a 
northern  bound  train  ran  off  the  track  at  Talmadge's  crossing. 
The  engineer,  named  Dodge,  sustained  injuries  to  his  head, 
which  caused  his  death.  The  cause  of  the  accident  was  at  once 
attributed  to  the  owner  of  the  farm  by  one  Joseph  Phayre,  a 
former  laborer  for  Talmadge,  but  who  had  been  discharged  by 
him.  He  told  Young  that  Talmadge  had  threatened  to  run  the 
cars  off  the  track.  On  his  oath,  Talmadge  was  indicted  for  the 
murder  of  Dodge,  August,  1849,  and  brought  to  trial  the  fol- 
lowing December  before  Hon.  William  B.  Wright,  Justice  of  the 
Supreme  Court.  As  great  an  array  of  legal  talent  as  was  ever 
gathered  in  a  courthouse  to  conduct  a  trial,  when  the  momentous 
issue  of  life  and  death  was  pending,  appeared  before  the  judge. 
After  an  exhausting  search  a  jury  was  impaneled.  The  important 
witness  was  one  Balfry,  who  testified  that  he  had  landed  in  Quebec 
on  a  certain  day  and  was  on  his  way  to  Troy  in  search  of  work. 
On  the  twenty-second  day  of  May,  1849,  he  was  walking  on  the 
railroad  near  Talmadge's  crossing,  and  feeling  tired,  had  sat 
down  in  a  clump  of  bushes  to  rest.  While  there  he  saw  Talmadge 
drive  a  stone  into  the  space  allotted  for  the  flange  of  the  wheel 
between  the  rail  and  the  planks  in  the  crossing.  Before  he  could 
give  the  alarm  the  accident  happened.  This  made  a  direct  case 
for  the  state,  it  being  supplemented  by  the  testimony  of  Phayre, 
that  he  saw  Balfrey  on  the  track  near  the  east  line  on  the 
day  in  question.  But  George  G.  Scott,  the  leader  for  the  defense 
had  been  indefatigable  in  his  efforts  to  save  Talmadge  from  his 
accusers.  During  the  time  that  had  elapsed  after  the  sitting  of 
the  grand  jury,  he  had  been  to  Quebec,  and  ascertained  at  the 
quarantine  that  no  such  person  as  Balfrey  had  landed  there  at 
^e  time  specified.    He  went  then  to  New  York  and  foimd  that  a 
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man  of  his  personal  appearance  had  landed  at  Castle  Garden  three 
days  after  the  accident.  He  traced  him  to  Albany,  and  there 
found  him  in  communication  with  Phayre.  He  had  the  evidence 
in  court  to  establish  {hat  this  was  one  of  the  most  glaring  at- 
tempts to  secure  a  judicial  murder  by  perjury  that  every  dis- 
graced a  calendar.  As  soon  as  the  people's  counsel  became  con- 
vinced of  this  during  the  cross-exammation  of  Phayre,  they 
refused  to  be  parties  to  the  infamous  outrage  on  a  citizen  of 
hitherto  unblemished  reputation.  The  following  is  the  entry  on 
the  minutes :  ''The  counsel  for  the  people  having  abandoned  the 
prosecution,  the  jury  under  the  charge  of  the  court,  without  retir- 
ing, say  that  they  find  the  prisoner  not  guilty."  This  was  done 
amid  the  plaudits  of  the  large  audience.  The  district  attorney 
immediately  ordered  the  arrest  of  the  perjurer  Balfrey,  alias 
Parker,  and  Phayre.  They  were  indicted  in  February,  and  at 
the  October  Oyer,  1850,  Parker  pleaded  guilty  and  acknowledged 
that  he  was  suborned  by  Phayre  and  Asher  Young.  Phayre 
pleaded  not  guilty,  but  was  convicted.  They  were  each  sentenced 
to  ten  years.  Young,  fearing  a  trial  and  conviction  for  subor- 
nation of  perjury  on  the  confession  of  Balfrey,  committed  suicide 
by  getting  on  a  hand-car  and  running  it  in  front  of  an  approach- 
ing train.  He  was  struck  and  killed  instantly.  Dodge,  the  dying 
engineer,  stated  that  the  accident  was  owing  to  the  speed  at 
which  he  was  running  the  engine  at  the  time,  causing  it  to  bound 
on  the  track.  Mr.  Talmadge  was  nearly  ruined,  financially,  by 
this  dastardly  attempt  on  his  life,  but  subsequently  became  a 
prosperous  manufacturer  of  chemicals  in  the  City  of  New  York. 

Jn  Trials  and  Sketches,  by  0.  M.  Smith,  published  in  Cincin- 
nati, in  1858,  there  is  an  interesting  description  of  Indiana  in  the 
early  days  and  how — as  is  the  rule  in  a  new  country — technicality 
in  legal'  practice  foiled  so  often  the  efforts  of  the  people  to  punish 
the  criminals  who  congregated  there.  The  criminal  law  describ- 
ing crimes  and  prescribing  punishments,  was  strictly  construed, 
and  the  forms  of  Chitty  with  the  statutory  definitions  adhered  to, 
far  beyond  the  requirements  of  justice.  On  one  occasion  the 
author  had  indicted  a  man  for  stealing  a  horse  and  the  evidence 
proved  the  animal  to  have  been  a  gelding.  The  variance  was  held 
fatal  on  the  trial.  In  another  case  the  indictment  charged  the 
stealing  of  a  hog,  and  the  evidence  proved  that  the  animal  was 
dead  and  dressed,  hanging  upon  the  hook.  The  court  held  that  the 
variance  must  defeat  a  conviction,  as  it  was  "pork"  and  should 
have  been  so  laid,  and  not  a  "hog."  Then  there  came  up  for 
trial  a  prosecution  against  a  man  for  stealing  a  turkey  of  the 
value  of  one  dollar.  The  proof  was  that  the  bird  was  dressed, 
hanging  up  in  the  smokehouse  of  the  prosecutor.  The  judge 
ruled  that  the  variance  was  fatal  on  the  ground  that  it  was  "fowl" 
and  the  prisoner  was  acquitted. 
VOL.  XLV.  40 
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Finally  a  judge  was  found  who  refused  to  be  bound  by  such 
legal  nonsense.  The  country  was  filled  with  Indians,  friendly 
and  hostile,  when  a  gang  of  desperate  horse-thieves  from  Ken- 
tucky, Ohio,  Pennsylvania  and  Virginia,  began  to  cross  the  river 
and  steal  and  drive  away  the  horses  of  the  white  men  and  Indians, 
indiscriminately.  Governor  Harrison  was  waited  upon,  and  con- 
sulted. The  settlers  were  for  lynch  law  and  hanging,  or  at  least 
whipping;  but  the  opinion  of  the  Governor  that  the  laws  should  be 
enforced  upon  the  offenders  prevailed,  and  many  thieves  were 
taken  and  confined,  ready  for  the  sitting  of  the  court.  At  the  next 
term,  trial  after  trial,  with  conviction  after  conviction,  were  had, 
but  the  attorney  for  the  United  States  was  a  young,  green  lawT^er, 
and  every  conviction  was  followed  with  successful  motions  in  arrest 
of  judgment  for  some  defect  in  the  indictments.  The  decisions 
gave  neither  protection  nor  satisfaction  to  the  people.  The  clamor 
against  the  court  reached  the  ears  of  the  judge,  and  he  resigned, 
when  Gen.  Marston  G.  Clark,  a  cousin  of  Gen.  George  Itogers 
Clark,  and  afterward  agent  for  the  Kansas  Indians,  was  by  con- 
sent appointed  judge  to  fill  the  vacancy  on  the  bench.  The  Gen- 
eral was  no  lawyer — was  raised  in  the  woods  of  Kentucky,  where 
there  were  no  schoolhouses ;  could  scarcely  read  a  chapter  in  the 
Bible,  and  wrote  his  name  as  large  as  John  Hancock's  in  the 
Declaration  of  Independence.  He  was  about  six  feet  in  his  stock- 
ings, of  a  very  muscular  appearance — wore  a  hunting  shirt, 
leather  pants,  mocassins  and  a  fox-skin  cap,  with  a  long  cue  down 
his  back.  The  court  came  on ;  Judge  Clark  on  the  bench.  The 
jail  was  full  of  horse-thieves.  The  penalty  was  not  less  than 
thirty-nine  lashes  on  the  bare  back.  The  grand  jury  returned 
indictments  against  each  of  the  prisoners.  Judge  Clark — "We  will 
try  John  Long  first,  as  he  seems  to  be  a  leader  in  this  business. 
Bring  him  into  court."  SheriflF — "There  he  sits ;  I  brought  him 
with  me."  "John  Long  stand  up.  You  are  indicted  for  stealing 
an  Indian  pony;  guilty  or  not  guilty?"  Counsel — "May  it  please 
the  Court,  we  plead  in  abatement  that  his  name  is  John  H.  Long." 
"That  makes  no  difference.  I  know  the  man,  and  that  is  suffi- 
cient." "We  then  move  to  quash  the  indictment  before  he  pleads 
in  chief."  "State  your  objections."  "First,  there  is  no  value 
of  the  horse  laid;  second,  it  is  charged  in  the  indictment  to  be 
a  horse,  when  he  is  a  gelding."  "I  know  an  Indian  pony  is 
worth  ten  dollars;  and  I  shall  consider  that  a  gelding  is  a  horse; 
motion  overruled."  Plea  of  not  guilty;  jury  impanelled;  evi- 
dence heard;  proof  positive;  verdict  guilty;  thirty-nine  lashes  on 
his  bare  back.  Counsel — "We  move  in  arrest  of  judgment  on  the 
ground  that  it  is  not  charged  in  the  indictment  that  the  horse  was 
stolen  in  the  Territory  of  Indiana."  "That  I  consider  a  more 
serious  objection  than  any  you  have  made  yet.  I  will  consider  it 
until  morning.  SheriflF,  adjourn  the  court,  and  keep  the  prisoner 
safe  till  the  court  meets."     The  judge  kept  his  seat  until  the 
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sheriff  returned  from  the  jail.  "Sheriff,  at  12  o'clock  tonight  you 
and  your  deputy  take  Long  into  the  woods,  clear  out  of  hearing, 
and  give  him  thirty-nine  lashes  on  his  bare  back,  well  laid  on, 
put  him  in  jail  again;  say  nothing,  but  bring  him  into  court 
in  the  morning."  The  order  was  obeyed  to  the  very  letter  and 
next  morning  Long  was  on  hand  when  court  opened,  his  counsel 
ignorant  of  what  had  taken  place.  Judge  Clark — "I  have  been 
thinking  of  the  motion  in  arrest  in  the  case  of  Long ;  I  have  some 
doubts,  as  the  evidence  proved  that  he  did  steal  the  horse  in  this 
territory,  and  I  think  I  ought  not  to  sustain  a  motion  that  I 
understand  will  discharge  the  prisoner  after  he  has  been  found 
guilty  by  the  jury ;  but  I  feel  bound  to  grant  a  new  trial."  Long, 
springing  to  his  feet,  "Oh  no,  for  heaven's  sake;  I  am  whipped 
almost  to  death  already !  I  discharge  my  attorneys  and  withdraw 
their  motion.  Judge  Clark — "Clerk,  enter  the  judgment  on  the 
verdict,  and  mark  it  satisfied."  The  other  prisoners  were  brought 
up  in  succession,  and  convicted.  No  motion  to  quash,  or  in 
arrest,  was  afterward  made.  The  prisoners  were  whipped  and 
discharged,  carrying  with  them  the  news  to  all  their  comrades. 
Not  a  horse  was  stolen  in  the  territory  for  years  afterwards. 


The  author  of  this  sketch  had  a  case  on  the  civil  side  of  an 
Indiana  court.  He  was  for  the  defendant.  It  was  proved  that 
his  client  had  promised  by  parol  to  pay  a  debt  another  person 
owed  the  plaintiff.  "The  evidence  clojjed,  I  thought  I  had  him, 
and  took  up  the  statute  and  read  to  the  associate  judges  from  the 
chapter  on  frauds  and  perjuries:  'No  action  shall  be  brought  to 
charge  any  person  upon  any  promise  to  answer  for  the  debt,  de- 
fault or  miscarriage  of  another,  unless  the  promise  is  in  writing, 
signed  by  the  party  to  be  charged.'  This  I  supposed  settled  the 
case,  but  not  so.  Plaintiff's  counsel — Hand  me  that  book.  If 
the  court  please,  that  law  is  void  under  the  Constitution  of  the 
United  States,  which  reads :  *No  state  shall  pass  any  law  impairing 
the  obligation  of  contracts.'  I  saw  I  was  gone.  The  Court — The 
Constitution  of  the  United  States  must  prevail;  judgment  for 
the  plaintiff." 

Cockburn's  Circuit  Journeys  show  how  they  sometimes  got 
rid  of  these  things  in  Scotland  even  in  the  old  days.  "An  acci- 
dent occurred  at  Ayr  worth  being  recorded  for  the  edification  of 
the  idolaters  of  form.  A  few  hours  before  the  court  was  to  open, 
the  clerk  came  to  me  with  his  hair  on  end,  and  announced  that, 
by  some  blunder,  none  of  the  proper  technical  papers  had  arrived 
from  Edinburgh.  There  were  no  original  indictments,  declara- 
tions, or  productions,  no  executions,  consequently  no  evidence 
that  any  accused,  or  juryman,  or  prisoner,  had  been  cited  to  at- 
tend— ^no  anything.  I  bade  him  hold  his  tongue,  and  proceed  as 
if  everything  was  right,  and  explained  to  all  the  counsel  who 
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were  present  for  prisoners  what  had  happened,  and  that  their 
objecting  could  only  end  in  the  trials  being  put  off,  and  their 
clients  suffering  longer  imprisonment.  In  this  state  we  pro- 
ceeded to  business.  What  communication  took  place  between 
them  and  the  prisoners  I  do  not  know,  but  everything  went  on  as 
usual.  Jurors  and  witnesses  attended  and  acted,  copies  were  read 
instead  of  originals,  and  nobody  could  have  suspected  that  there 
was  any  flaw.  No  circuit  could  proceed  more  quietly,  or  more 
effectively;  nor  was  any  attempt  ever  made  to  raise  any  doubt 
afterwards.    A  valuable  precedent  against  nonsense." 


There  is  poetry  as  well  as  prose  in  the  Docket's  book.  Do 
many  lawyers  know  that  Daniel  Webster  sometimes  courted  the 
muse;  and  is  there  anything  more  sincere  and  touching  than 
these  five  verses  to  his  dead  son? 

The  staff  on  which  my  years  should  lean 
Is  broken  ere  those  years  come  o'er  me; 
My  funeral  rites  thou  shouldst  have  seen 
But  thou  art  in  the  tomb  before  me. 

I  Thou  rearest  to  me  no  filial  stone, 

*  No  parent's  grave  with  tears  beholdest; 

Thou  art  my  ancestor,  my  son, 
And  standst  in  heaven's  account  the  oldest. 

On  cfarth  my  lot  was  soonest  cast 
Thy  generation  after  mine, 
Thou  hast  thy  predecessor  past, 
Earlier  eternity  is  thine. 

I  should  have  set  before  thine  eyes 
The  road  to  heaven  and  showed  it  clear 
But  thou  untaught  springst  to  the  skies 
,  And  leav'st  thy  teacher  lingering  here. 

Sweet  seraph,  I  would  learn  of  thee. 
And  hasten  to  partake  thy  bliss! 
And  oh!  to  thy  world  welcome  me 
As  first  I  welcomed  thee  to  this. 

And  in  the  Docket's  book  there  is  this  quaint  stanza,  which 
is  taken  from  the  Life  of  Lord  Chancellor  Campbell.  It  was 
written  three  hundred  years  earlier  by  his  great  predecessor,  ^ 
Thomas  More,  and  says  Campbell  '^ought  to  make  me  thankful 
and  cheerful  in  the  contemplation  of  my  large  share  of  the  good 
things  of  life." 

Some  manne  hath  goods  but  children  hath  he  none. 

Some  manne  hath  bothe,  but  he  can  get  no  healthe; 

Some  hath  all  three,  but  up  to  Honor's  throne 

Can  he  not  creep  by  no  manner  of  stealthe. 

To  some  she  sendeth  children,  riches,  healthe. 

Honor,  worship,  and  reverence  all  his  life. 

But  yet  she  pincheth  him  with  a  shrewish  wife. 
Be  content, 

With  such  reward  as  fortune  hath  you  sent. 
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The  Compabative  Law  of  Ma&biage  and  Divobce. — Under  the  general 
editorship  of  Alexander  Wood  Benton,  of  Qray's  Inn,  Barrister-at-Law, 
Puisne  Justice  of  the  Supreme  Court  of  Ceylon,  formerly  Judge  of  the 
Supreme  Court  of  Mauritius  and  George  Grenville  Phillimore,  B.  C.  L,., 
of  the  Middle  Temple,  Barrister-at-Law.  Reprinted  from  Burge's  Com- 
mentaries on  Colonial  and  Foreign  Laws.  London:  Sweet  &  Maxwell: 
Stevens  &  Sons.    1910. 

This  work  forms  the  third  volume  of  the  second  edition  of  Burge's 
Commentaries  on  Colonial  and  Foreign  Law,  which  deals  with  the  laws  of 
marriage  and  divorce  in  the  principal  legal  systems  of  the  world.  Those 
systems  include  the*  Roman  civil  law,  the  canon  law,  the  Roman  Dutch 
law,  the  ancient  and  modem  French  law,  such  typical  modern  systems 
as  the  codes  of  Belgium,  Italy,  Spain,  Germany,  Austria,  Hungary,  and 
Switzerland;  the  laws  of  the  British  Dominions  and  the  United  States, 
and  such  Oriental  systems  as  the  Hindu  and  Mohammadan  laws  in  Brit- 
ish India,  the  Buddhist  law  in  Burmah,  the  laws  of  China,  Japan,  Siam; 
and  the  rules  of  private  international  law.  As  regards  the  British  Domin- 
ions the  common  law  is  the  main  foundation  of  the  law  in  the  Colonies 
settled  by  Great  Britain;  the  Roman  civil  law  is  the  basis  of  the  law  of 
France  which  still  survives  in  the  possessions  originally  French,  such  as 
the  Coutume  of  I'arls  in  Quebec  and  St.  Lucia,  the  Coutume  of  Normandy 
in  the  Channel  Islands,  and  the  code  civil  in  Mauritius;  the  Roman- 
Dutch  law  continues  in  force  in  the  Union  of  South  Africa,  Ceylon  and 
British  Guiana;  the  law  of  Spain  (now  to  a  very  limited  extent)  in  Trini- 
dad; the  Ottoman  law  in  Cyprus;  and  the  Italian  law  has  been  largely 
adopted  in  Malta. 

This  summary  of  the  legal  systems  of  the  civilized  world  is  taken  from 
the  preface  to  this  volume.  Burge's  Commentaries  were  first  pub- 
lished in  1838  and  soon  became  well  known  on  both  sides  of  the  Atlantic. 
Its  author,  a  member  of  the  English  bar,  spent  twenty  years  in  Jamaica 
for  twelve  of  which  he  was  Attorney  General.  On  his  return  to  England 
in  1829  he  acted  as  agent  of  that  island  and  practiced  before  the  Privy 
Council;  he  was  a  member  of  Parliament  in  1831  and  seems  to  have  been 
often  employed  in  cases  before  the  English  Privy  Council  representing 
one  side  or  the  other  in  colonial  appeals.  A  second  edition  of  the  Com- 
mentaries is  now  in  course  of  publication  under  the  editorship  of  the  two 
authors  of  this  work  on  Marriage  and  Divorce,  Messrs.  Renton  and  Phill- 
imore,  with  assistant  editors  in  Canada,  India,  Holland,  Australia,  France, 
Germany,  Switzerland,  the  United  States,  and  other  countries.  Only  two 
volumes  have  been  so  far  published,  or  at  least  this  is  as  far  as  the  work 
has  been  seen  in  the  United  States  though  it  is  announced  to  extend  to 
at  least  five  volumes. 

This  volume  therefore  is  the  third  volume  of  Burge's  Commentaries, 
but  just  why  it  is  issued  in  this  form  it  is  difiicult  to  guess.    Perhaps  the 


Digitized  by 


Google 


630  45  AMEBICAN  LAW  BEVIEW. 

real  reason  is  that  the  subject  of  marriage  and  divorce  is  one  which  is 
now  occupying  the  attention  of  jurists  the  world  over,  and  is  a  subject 
of  much  discussion  whenever  lawyers  from  other  countries  get  together. 
Not  only  the  causes  for  divorce  but  the  procedure  and  the  effect  of  de- 
crees in  other  countries  are  being  thoughtfully  discussed  by  the  states* 
men  and  lawyers  of  the  different  nations;  therefore,  to  have  in  one  volume 
distinct  from  the  Commentaries  the  comparative  law  of  marriage  ani 
divorce  is'  no  doubt  the  reason  for  the  form  which  this  volume  takes. 

The  book  is  of  course  not  the  work  alone,  as  we  have  said,  of  the  gen- 
eral editors,  and  that  the  special  laws  have  been  stated  by  men  specially 
learned  in  the  Jurisprudence  of  their  particular  country  and  under  a 
general  editorship,  raises  a  presumption  that  the  work  is  authoritative 
and  free  from  error.  The  volume  contains  over  600  pages,  is  beautifully 
printed  on  the  best  book  paper  and  is  well  indexed.  It  will  certainly 
long  remain  a  valuable  hand-book  for  the  study  of  the  laws  concerning 
marriage  and  divorce  of  the  civilized  world. 

An  Index  Digest  of  Decisions  undeb  the  Federal  Safety  Appliance  Acts. 
— ^Washington:  Government  Printing  Office.    1910. 

A  book  like  this  most  certainly  gives  a  sense  of  doubt  and  perplexity  to 
the  advocate  of  the  codification  of  all  our  laws.  Here  is  a  Federal  statute 
on  a  very  limited  subject — Safety  Appliances  on  Railroad  Cars.  It  really 
came  into  force  less  than  a  dozen  years  ago  and  now  we  have  an  index 
digest  of  300  pages  to  put  the  inquirer  on  the  track  of  judicial  deci- 
sions concerning  a  few  pages  of  statute  law.  But,  as  pointed  out  by  the 
Interstate  Commerce  Commission,  probably  in  no  other  line  of  cases  has 
the  character  of  interstate  commerce  been  so  thoroughly  considered,  and 
an  examination  of  this  volume  will  indicate  the  limits  to  which  the 
courts  have  gone  in  the  application  of  Federal  power  under  the  commerce 
clause  of  the  Constitution. 


The  Amebican  State  Reports. — Containing  the  cases  of  general  value  and 
authority  subsequent  to  those  contained  in  the  "American  Decisions" 
and  the  "American  Reports,"  decided  in  the  courts  of  last  resort  of  the 
several  states.  Selected,  reported  and  annotated  by  A.  C.  Freeman. 
Vols.   135-136.     San  Francisco:    Bancroft-Whitney.     1911. 

The  135th  volume  of  this  well  known  series  of  American  State  Law  em- 
braces 23  volumes  from  19  states.  The  monographic  notes  are  on  the 
subjects  of  Abandonment  and  Adverse  Possession;  Bankruptcy  and  New 
Promises  to  Pay;  Writ  of  Possession;  Fire  Insurance  and  the  Mortgage 
Clause;  Jeopardy  Provision  of  the  Constitution;  Judicial  Sales;  Removal 
of  Causes  Robbery,  and  Specific  Performance. 

The  notes  in  Vol.  136  are  unusually  interesting  and  valuable.  The 
principal  ones  are  upon  Account  Stated;  Ejectment  by  an  Executor 
or  Administrator;  Admissibility  of  Evidence  Wrongfully  Obtained;  The 
Duty  of  Warehousemen  in  the  Care  of  Property;  the  Limitation  of  Actions 
on  Obligations  Made  on  or  After  Demand;  the  Creation  and  Con- 
veyance of  Easements  Appurtenant;  Who  May  Not  Purchase  at  Judicial 
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Sales;  the  Right  of  Officers  of  a  Corporation  to  Compensation;  the  Duty 
of  a  Corporation  to  Transfer  Stock  on  Its  Books.  An  excellent  example 
of  the  exhaustive  character  of  these  notes  is  found  in  the  one  to 
Chesapeake  R.  Co.  v.  Austin,  137  Ky.  611;  which  involved  the  question 
of  the  right  of  a  passenger  on  a  railway  train  to  a  seat.  It  is  rather 
surprising  to  find  how  often  this  question  has  been  litigated  in  the 
American  courts  and  how  In  theory  the  carrier  is  obliged  to  give  every 
passenger  a  seat  which  every  traveler  knows  in  practice  is  not  done. 

The  Laws  of  England. — A  complete  statement  of  the  whole  law  of  Eng- 
land, by  the  Right  Honourable  The  Earl  of  Halsbury,  Lord  High  Chan- 
cellor of  Great  Britain,  1885-1886,  1886-1892  and  1895-1905,  and  other 
lawyers.    Vol.  XV.    Philadelphia:    Cromarty  Law  Book  Co.    1910. 

This  volume  (the  former  ones  have  been  noticed  in  the  Review  from 
time  to  time)  contains  the  English  Law  of  Food  and  Drugs;  Fraudulent 
and  Voidable  Conveyances;  Friendly  Societies;  Qame;  Gaming  and 
Wagering;   Gas;   Gifts  and  Guarantee. 

Intboduction  to  the  Science  of  Law: — Systematic  Survey  of  the  Law 
AND  Principles  of  Legal  Study.  By  Karl  Gareis,  Professor  of  Law  at 
Munich.  Translated^  from  the  third  revised  edition  of  the  German  by 
Albert  Kocourek,  iJecturer  on  Jurisprudence  in  Northwestern  Univer- 
sity. With  an  introduction  by  Roscoe  Pound,  Story  Professor  of  Law  In 
Harvard  University.     Boston  Book  Co.,  Boston.     1910. 

This  work  was  first  published  in  1887,  the  present  translation  being  from 
the  third  edition  of  the  German,  is  a  small  encyclopedia  of  Jurisprudence. 
Its  aim  is  to  develop  a  theory  of  fundamental  principles  of  legal  science 
and  to  arrange  and  classify  the  main  heads  of  German  law  in  accordance 
with  an  application  and  development  of  that  theory.  The  first  part  will 
be  of  most  interest  to  the  American  lawyer  and  student  as  the  second 
part  is  confined  to  an  analysis  of  the  German  law.  The  American  preface 
Is  written  by  Prof.  Roscoe  Pound  and  we  cannot  do  better  than  quote 
from  this  to  show  the  scope  and  variety  of  the  work.    Prof.  Pound  says: 

"In  England  and  America  we  have  as  yet  no  sociological  jurisprudence 
and  no  modern  philosophical  Jurisprudence.  The  ground  is  divided  be- 
tween the  analytical  and  historical  schools,  the  balance  inclining  toward 
the  former  in  England,  where  the  supremacy  of  Parliament  gives  mani- 
fest verity  to  the  analytical  view  of  law  In  the  every-day  experience  of 
lawyers,  the  latter  in  America,  where  the  Judicial  power  with  respect  to 
legislation  makes  such  a  view  difficult,  if  not  impossible.  England  has 
no  philosophical  Jurist  literature  at  all,  unless  it  be  the  utilitarian  natural 
law  of  Austin's  lectures  II,  III  and  IV,  and  the  modified  Hegelianism  of 
T.  H.  Green's  "Principles  of  Political  Obligation."  In  America  we  have 
not  a  little  eighteenth  century  natural  law  in  elementary  books  founded 
upon  Blackstone.  Otherwise,  there  is  only  the  naive  natural  law  of  the 
practitioner,  who  thinks  of  an  ideal  development  of  the  principles  of  the 
common  law  aid  the  legal  order  of  the  imlverse,  or  the  natural  law  of  the 
historical  Jurist,  who  has  been  convicted  more  than  once  of  what  Borg- 
bohm  calls,  "anonymous  natural  law;"  i.  e.,  a  notion — subconscious  it 
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may  be — ^that  the  principles  he  discovers  through  historical  research 
have  necessary  and  absolute  validity  so  that  the  law  may  develop,  but 
cannot  reject  or  dispense  with  them.  Anglo-Americans  gave  one  more 
proof  of  the  instinctive  sound  sense  which  is  a  race  characteristic,  when 
they  refused  to  have  anything  to  do  with  the  metaphysical  Jurisprudence 
of  the  nineteenth  century  which  professed  to  set  up  a  science  of  law  by 
deduction  from  a  few  first  principles.  Perhaps  they  show  an  obstinate 
conservatism  which  is  no  less  characteristic  of  their  legal  thought  when 
they  continue  to  identify  all  philosophical  method  in  legal  science  with 
the  universally  discredited  Naturrecht  Certainly  there  is  good  warrant 
for  believing  that  lack  of  philosophical  method  in  our  legal  science  is 
more  than  merely  coincident  with  our  want  of  a  sociological  Jurispru- 
dence. Without  a  philosophy  of  law,  the  historical  and  analytical  meth- 
ods will  not  lead  thereto.  The  ground  sought  to  be  covered  in  English 
by  the  text-book  on  Jurisprudence,  which  is  primarily  analytical  but 
usually  endeavors  to  make  concessions  to  the  historical  school,  is  occu- 
pied in  Germany  by  three  types  of  book:  Treatises  on  the  philosophy  of 
law,  of  which  a  notable  one  by  the  greatest  living  exponent  of  the  subject 
appeared  last  year  (Kohler,  Lehrbuch  der  Rechstphilosophie,  1909)  Jurist 
surveys  (Enzyklopadie)  and  text-books  of  the  general  theory  of  law.  The 
first  take  up  the  philosophical  foundations  of  the  legal  order,  legal  sys- 
tems, institutions  and  doctrines,  and  the  philosophical  and  ethical  bases 
of  particular  branches  of  the  law.  The  second  aim  rather  at  a  systematic 
review  of  the  law  as  a  whole,  employing  all  three  of  the  methods  of 
Jurisprudence,  but  chiefly  the  philosophical  and  the  historical.  The  third 
treat  of  the  conception  of  law  and  the  leading  general  conception  of  a 
legal  system  chiefly  from  the  analytical  standpoint,  but  not  neglecting 
the  other  two.  Application  of  the  analytical  method  to  the  details  of  the 
legal  system  is  left  to  the  general  part  of  treatises  on  the  Pandects  or 
treatises  upon  the  Civil  Law.  An  excellent  example  of  the  third  type  of 
book  is  Sternberg's  Allgemeine  Rechtslehre  (1904).  One  of  the  best 
of  the  class,  although  not  German,  has  been  made  available  in  English 
through  Judge  Hastlng's  translation  of  Korkunov's  General  Theory  of 
Law.  Some  of  the  better  examples  of  the  first  are  likely  to  be  put  into 
English  soon  through  the  initiative  of  the  Association  of  American  Law 
Schools." 

The  IjAW  Applied  to  Motob  Vehicles  With  a  Collection  of  All  the 
Reported  Cases.  By  Charles  J.  Babbitt,  of  the  Massachusetts  Bar. 
author  of  "Index-Digest  of  Massachusetts  Motor  Vehicle  Law."  With  an 
introduction  by  Francis  Hubtubis,  Jr.,  of  the  Massachusetts  Bar.  Wash- 
ington, D.  C.    John  Byrne  &  Company.    1911. 

How  great  a  place  the  motor  car  has  taken  in  our  every-day  life  is 
most  forcibly  illustrated  by  the  appearance  of  this  large  volume  of  over 
1200  pages.  The  author  says  that  when  he  first  showed  his  manuscript 
to  a  member  of  the  Massachusetts  bar,  he  was  asked,  where  did  you  get 
the  material  for  your  book,  I  thought  all  the  law  relating  to  motor  ve- 
hicles Was  to  be  found  in  the  half-dozen  pages  of  legislative  acts.  But 
he  points  out  that  the  law  governing  motor  vehicles  is  found  not  so  much 
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in  the  lawfi  of  the  legislatureB  but  in  the  storehouse  of  the  English 
Common  Law.  It  is  the  application  of  the  old  rules  to  new  conditiona 
that  forms  the  principal  part  of  this  work,  for  really  every  case  which  has 
InYOlved  the  modem  motor  car  has  been  decided  in  the  last  ten  years. 
The  work  is  divided  into  four  partsv  as  follows:  I.  Principles  of  Jurispru- 
dence Applying  to  Motor  Vehicles  and  The  Duties  Imposed  by  Law. 
n.  The  Law  of  Negligence  Applied  to  Motor  Vehicles.  III.  Statutes 
Declaring  the  "Law  of  the  Road/'  Definitions  of  Words  and  Terms  Used 
to  Express  Places  Set  Apart  for  Travel;  Suggestions  for  Street  Traffic 
Regulations;  General  Laws.  Regarding  Speed;  Schedule  of  States  Having 
Speed  Laws.  IV.  Collection  of  Motor  Vehicle  Cases.  Such  a  complete* 
woi%  as  this  is  must  be  consulted  by  every  lawyer  who  has  anything  to 
do  with  a  case  involving  the  rights  or  liabilities  of  motor  car  owners. 

The  Law  of  Civil'  Liability  fob  Personal  Injuries  by  Negligence  iif 
Texas.  By  Robt.  O.  Street,  District  Judge,  Galveston,  Texas.  Chicago: 
T.  H.  Flood  &  Company.    1911. 

This  is  a  work  of  a  local  character  but  close  examination  shows  us 
that  it  is  well  and  carefully  written,  and  to  the  Texas  lawyer  who  has  a 
personal  injury  case  to  attend  to,  it  will  be  Invaluable,  and  the  lawyer 
outside  that  state  may  find  much  of  value  and  interest  on  the  subject 
created. 

The  Commercial  Code  of  Japan.  By  Yang  Yin  Hang,  Graduate  in  Law  of 
the  Waseda  University,  Tokyo,  Japan;  Master  of  Law,  University  of 
Pennsylvania.    Boston:     Boston  Book  Co.    1910. 

This  is  number  one  of  the  law  school  series  of  the  University  of  Penn- 
sylvania. The  second  number,  Mr.  Lloyd's  work  on  "The  Early  Courts 
In  Pennsylvania"  was  reviewed  In  our  last  number.  The  author,  Mr. 
Yang  Yin  Hang,  is  a  native  of  China  and  a  graduate  of  the  Waseda  Uni- 
versity of  Tokyo,  Japan.  After  acquiring  a  thorough  familiarity  with 
English  he  spent  two  years  as  a  graduate  student  at  the  University  of 
Pennsylvania,  receiving  last  June  the  degree  of  Master  of  Laws.  While 
in  residence  at  the  university  he  made  himself  familiar  with  our  com- 
mercial law,  and  wrote  and  annotated  this  translation.  The  object  which 
he  seeks  to  accomplish  is  not  merely  to  render  accessible  to  English- 
speaking  students  the  knowledge  of  commercial  law  of  Japan,  but  also 
to  increase  our  knowledge  of  and  interest  in  the  commercial  codes  of 
the  civil  law.  The  Commercial  Code  of  Japan  is  based  mainly  on  the 
Commercial  Code  of  Germany.  At  the  same  time  it  contains  elements 
from  the  commercial  codes  of  practically  all  Continental  countries,  and 
some  administrative  provisions  due  to  Japanese  conditions.  The  mere 
translation  of  the  text  of  a  code  drawn  by  civilians,  however  useful  to 
one  who  has  already  read  widely  in  the  civil  law,  is  of  little  use  to  a 
person  trained  only  in  the  American  and  English  law,  unless  the  notes 
are  so  arranged  as  to  answer,  in  part  at  least,  the  nuinerous  questions 
which  necessarily  occur  to  him.  One  class  of  the  notes,  therefore,  ac- 
companying this  translation,  is  designed  to  answer  the  more  important 
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of  these  questions.  Further,  carrying  out  the  thought  that  one  object 
of  the  present  woi^  is  to  increase  our  knowledge  of  the  commercial  codes 
of  the  civil  law  generally,  Mr.  Yang  has  written  an  historical  introduc- 
tion designed  to  give  an  outline,  not  only  of  the  history  of  the  creation  of 
the  Japanese  Commercial  Code,  but  a  concise  statement  of  the  history 
and  sources  of  the  present  commercial  law  of  Continental  Europe.  With 
the  same  object  in  view  he  has  also  placed  in  the  notes  information  in 
regard  to  analagous  provisions  in  European  codes.  Finally,  as  the  Jap- 
anese code  itself  is  avowedly  based  mainly  on  the  German  Commercial 
Code,  where  differences  exist  which  may  interest  the  student  of  compara- 
tive law  the  exact  provisions  of  the  German  Code  are  given  in  full  in 
the  notes. 

Publications  of  the  Selden  Society,  Vol.  24;  Teas  Books  or  Edwamd  II, 
Vol.  V;  Eybe  of  Kewt,  6  and  7;  Edwakd  II,  A.  D.  1313-1314,  Vol.  I. 
Edited  by  the  late  Fredebick  William  Maitland,  Downing  Professor 
of  the  Laws  of  England,  Cambridge,  of  Lincoln's  Inn,  Barrister-at-Law; 
the  late  Leveson  William  Vebnon  Haecourt,  of  Gray's  Inn,  Barrister-at- 
Law,  and  William  Craddock  Bolland,  of  Lincoln's  Inn,  and  the  North 
Eastern  Circuit,  Barrister-at-Law.    London.    Bernard  Quaritch.    1910. 

An  Eyre  in  English  mediaeval  law  was  a  court  of  specially  commis- 
sioned royal  justices  sent  on  circuit  or  in  itinere^  that  is  to  say  they 
were  justices  itinerant  or  "in  eyre"  and  the  prototype  of  the  later  cir- 
cuit system.  As  representatives  of  the  crown  and  connecting  links  be- 
tween the  local  and  central  courts  and  administration  the  Justices  in 
Eyre  had  great  powers.  Their  commission  entitled  them  *'tenere  omnia 
plaeita"  and  comprehended  all  judicial  commissions.  In  particular  they 
were  to  act  upon  all  pleas  from  local  juries  and  assizes;  pleas  of  the 
Crown;  and  make  gaol  delivery.  All  this  judicial  business,  however, 
was  more  a  means  to  an  end  than  an  end  itself.  The  great  object  of  an 
Elyre  seems  to  have  been  the  levying  of  as  many  fines  as  possible  and 
the  articles  of  the  Eyre,  or  directions  as  to  what  was  to  be  looked  into, 
gave  opportunity  "for  extracting  an  amercement  from  somebody,  or 
driving  some  one  to  make  fine  with  the  King."  Little  wonder  that  the 
coming  of  the  Justices  in  Eyre  was  looked  upon  as  a  visitation  not  to 
be  endured  oftener  than  once  in  seven  years  or  that  when,  in  1233,  the 
Justices  itinerant  were  sent  to  Cornwall  the  people  fied  to  the  woods  in 
fear  of  them.  The  great  thirteenth  century  chronicler,  Matthew  Paris, 
knew  whereof  he  was  writing  when  referring  to  the  justices,  he  says: 
^'Under  pretense  of  justice  they  collect  wealth  without  end  for  the  needs 
of  the  king." 

The  Selden  Society  has  done  well  to  undertake  the  publication  in  two 
volumes  of  the  great  Eyre  of  Kent  of  6  and  7  Edward  II  (1213-1214),  as 
volume  V  of  the  series  of  Tear  Books  of  Edward  II.  The  lack  of  a  com- 
prehensive Eyre  report  for  Edward  II's  reign  was  noted  in  connection 
with  the  published  year  books  but  no  means  of  supplying  this  lack  was 
apparent  until  the  discovery  by  Professor  Maitland,  in  the  University 
Library  at  Cambridge,  of  a  manuscript  of  the  present  document.  After 
Professor  MaiUand's  death  a  rough  transcript  which  he  had  made  of  the 
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record  came  into  the  hands  of  the  society  and  it  was  decided  by  the 
council  to  have  it  edited,  translated,  and  published  as  one  of  the  Tear 
Books  Series.  The  difficult  work  of  editing  and  translating  was  en- 
trusted to  a  scholarly  barrister,  Mr.  Leveson  William  Vernon  Harcourt, 
who  brought  to  light  fifteen  additional  manuscripts  of  the  Eyre,  most 
of  which  were  better  than  the  original  manuscript  discovered  by  Pro- 
fessor Maltland.  Mr.  Harcourt  collated  these  different  versions  and 
prepared  a  portion  of  the  revised  text  during  1908  and  the  spring  of 
1909,  but  his  sudden  death  made  it  necessary  to  secure  another  editor. 
In  this  difficult  task  the  society  was  fortunate  in  obtaining  the  scholarly 
services  of  another  barrister.  Mr.  William  Craddock  Bolland  of  Lin- 
coln's Inn.  Continuing  the  work  of  Mr.  Harcourt  in  collating  various 
sources  of  information,  making  a  further  revision  of  the  text,  translating 
the  record  into  English,  compiling  a  calendar  of  jurors  and  bailiffs  and 
indexes  of  matters  and  of  names,  and,  last  but  not  least,  writing  a 
learned  and  interesting  introduction  to  Vol.  I  of  over  one  hundred  pages, 
Mr.  Bolland  has  shown  remarkable  industry  and  ability  as  an  editor  and 
translator  of  a  great  legal  record. 

Beginning  on  the  first  day  of  July  of  1213  and  lasting,  with  one  inter- 
mission, for  a  whole  year  it  would  seem  as  If  this  Eyre  were  the  longest 
ever  holden  in  mediaeval  England.  The  business  transacted  was  enor- 
mous because  of  the  fact  that  no  Justices  in  Eyre  had  sat  in  Kent  for 
twenty  years  and  pleas  of  all  kinds  had  accumulated.  Thus  a  great 
variety  of  information  is  offered  to  the  student  of  English  legal  institu- 
tions and  much  additional  light  is  cast  on  methods  of  procedure  and 
punishment.  The  first  volume  of  the  Eyre,  with  which  we  are  now  con- 
cerned, contains  the  preliminary  proceedings  of  the  court,  pleas  of  the 
Crown,  actions  of  attaint,  and  actions  of  trespass,  in  addition  to  the 
introduction  and  critical  material  already  referred  to.  The  purely  civil 
actions  are  to  appear  in  a  subsequent  volume  which  will  be  eagerly 
looked  for. 

Canterbury  was  a  crowded  city  at  the  opening  of  the  Eyre  for  In 
accordance  with  the  King's  writ  the  sheriff  of  Kent  had  summoned  thither 
"archbishops,  bishops,  abbots,  priors,  earls,  barons,  knights  and  all  free- 
holders of  your  county,  and  also  from  every  villa  four  law-worthy  men 
and  the  reeve,  and  twelve  law-worthy  men  from  every  borough  through- 
out the  whole  of  your  bailiwick,  as  well  as  all  others  who  are  wont  and 
bounden  to  give  their  attendance  before  the  justices  in  Eyre."  This 
meant  a  great  concourse  of  people  for  the  sessions  of  the  court  and  it 
was  in  the  hearing  of  all  these  that  on  Sunday  the  octave  of  the  Nativity 
of  St.  John  the  Baptist  (July  1st)  of  1213,  Sir  Hervey  de  Staunton,  the 
chief  of  the  justices,  caused  the  royal  commission  of  appointment  of 
Justices  in  Eyre  to  be  read.  The  sheriff  of  Kent  was  then  called  on  to 
produce  his  writ  of  summons,  which  he  did.  Next  the  chief  justice  com- 
manded the  sheriff  to  surrender  his  wand  of  office  which  having  done 
he  was  "charged  in  the  name  of  the  King  that  well  and  faithfully  he 
should  acquit  himself  of  all  things  that  belonged  to  his  office;  preserv- 
ing secret  as  well  the  counsel  of  the  King  of  their  own,  and  due  obedi- 
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ence  giving  to  their  commands  during  the  Eyre,  God  helping  him."  His 
wand  was  then  returned  to  him  and  his  clerks  or  deputies  were  charged 
and  sworn  in  like  manner.  Also  inquiry  was  made  as  to  all  sheriffs  and 
coroners  in  the  county  of  Kent  since  the  last  Eyre  and  whether  they  or, 
in  case  of  death,  their  heirs  and  executors  were  present  at  court.  The 
previous  sheriffs  since  20  Edward  I  (1292-1293)  were  all  present  or  repre- 
sented. Some,  however,  could  not  produce  their  rolls  seemingly  and 
were  put  in  the  sheriff's  custody  and  their  lands  seized  into  the  King's 
hand.  They  were  to  produce  their  rolls  the  next  day  if  possible.  Heirs 
who  could  not  produce  rolls  were  to  have  both  lands  and  chattels  seized 
by  the  sheriff.  The  same  procedure  was  followed  in  regard  to  the  cor- 
oners of  the  county  and  their  heirs  and  executors.  Any  such  that  did 
not  appear  when  called  were  to  be  arrested  by  the  sheriff,  their  lands 
and  tenements  seized,  and  their  wives  and  children  ousted.  The  county 
was  to  be  responsible  for  any  coroners  who  possessed  neither  lands, 
tenements,  nor  heirs,  seeing  that  the  county  had  chosen  such  at  its 
peril.  Some  injustice  was  likely  to  result  in  the  case  of  such  stringent 
regulations  as  would  appear  from  the  following  passage  from  the  Eyre: 
"And  upon  this  the  guardian  of  an  infant  within  age  that  was  the  heir  of 
a  coroner  alleged  that  the  rolls  of  the  infant's  father  were  in  the  pos- 
session of  a  certain  woman  that  was  his  executrix;  and  so,  she  not 
being  then  present,  command  was  given  to  the  sheriff  to  seize  her 
lands  and  chattels  and  arrest  her  person,  and  bring  her  up  the  next  day 
to  deliver  the  rolls.  It  was  said,  however,  by  the  Serjeants  that  this 
distress  was  not  rightly  ordered,  seeing  that  she  had  had  no  day  as- 
signed by  public  proclamation  for  her  appearance  before  the  Justices." 
The  rolls  of  the  sheriffs  and  coroners  having  been  produced  and  exam- 
ined the  justices  had  them  sealed  and  returned  to  their  owners.  There  also 
appeared  those  who  held  by  barony,  per  iHironiam,  and  asked  to  have 
their  attendance  recorded  in  view  of  the  summons.  Among  these  barons 
was  the  great  Earl  of  Oxford  who,  the  record  says,  "came  and  made 
his  general  attorney  by  bill  and  was  received.  But  the  justices  said  that 
this  was  of  grace." 

The  next  step  in  the  preliminary  proceedings  was  that  the  justices 
made  four  cries  or  proclamations.  The  first  of  these  forbade  the  pres- 
ence within  twelve  leagues  of  Canterbury  of  "all  those  who  were  at- 
tainted of  conspiracies  or  of  maintenance  of  false  plaints  in  the  last 
Eyre,  or  afterwards  before  Sir  Roger  Braba^n  and  his  companion  Jus- 
tices of  Trailbaston  in  the  said  county"  during  the  continuance  of  the 
Eyre.  Should  such  persons  be  parties  to  some  plea  they  could  present 
themselves  to  justices  and  be  delivered  and  return  the  same  day.  The 
second  proclamation  was  "that  no  market  or  fair  should  be  held  in  the 
said  county  during  the  continuance  of  the  Eyre,  save  only  in  the  City 
of  Canterbury."  The  third  prohibited  the  holding  of  any  court  or  county 
court  during  the  Eyre  save  because  of  some  plea  of  land  under  writ 
of  right  patent,  or  for  appeals  in  the  coimty  court  The  fourth  forbade 
any  to  let  houses  in  the  city  to  persons  who  had  come  to  attend  the 
Eyre.    The  reason  or  unreason  of  these  four  proclamations  is  well  ex- 
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plained  in  tlie  introduction.  That  all  of  them  were  strictly  enforced  is 
open  to  question.  The  bailifFs  and  coroners  of  feudal  franchises  were  next 
called  on  to  present  their  rolls  and  were  dealt  with  as  others  had  been. 
All  this  seems  to  have  taken  place  the  first  day,  which  must  have  been 
a  busy  one. 

With  the  second  day  the  important  business  of  selecting  juries  for 
the  hundreds  and  half  hundreds  of  Kent  began  and  continued  with  some 
interruptions  for  almost  a  week.  The  Capitula  Itineris  or  Articles  of  the 
Eyre  were  then  delivered  to  the  dozens  or  Juries  of  the  hundreds  and 
they  were  bidden  to  report  on  all  matters  contained  therein.  The  net 
of  the  King's  Justice  was  long  and  close  meshed  and  hard  to  escape 
from  as  these  proceedings  show.  The  presentments  and  the  ensuing 
trials  and  punishments  constitute  a  remarkable  record  of  mediaeval 
crime.  The  Pleas  of  the  Grown  cover  one  hundred  pages  of  the  printed 
record  and  include  over  two  hundred  cases  or  an  average  of  ten  a  year 
for  the  twenty  years.  Considering  that  a  number  of  these  presentments 
have  to  do  with  accidents  and  involve  the  "deodand"  or  instrument  of 
death,  which  is  forfeited  to  the  crown,  the  extent  of  crime  in  Kent  does 
not  seem  to  have  been  so  very  great.  Many  of  the  crimes  are  most 
brutal,  however,  and  many  of  the  punishments  equally  so.  As  an  inter- 
esting example  of  mediaeval  crime  the  following  entry  might  be  cited: 

**While  Roger  of  Marshborough  and  Peter  Maynard  of  Wincheslsea  were 
quarrelling  within  the  borough  of  Orlestone,  the  aforesaid  R.  struck  that 
•same  Peter  upon  the  head  with  a  certain  bow,  and  the  said  P.  attempted 
to  strike  the  said  R.;  and  upon  this  came  up  one  Reginald  of  Ashbourne 
and  Hugh  Adam,  his  arms-bearer;  and  this  R.  ordered  the  said  Hugh  to 
shoot  the  said  P.  In  obedience  to  which  order  the  said  Hugh  pierced  P. 
with  a  certain  barbed  arrow,  so  that  on  the  third  day  thereafter  he,  the 
said  P.,  did  die.  And  the  aforesaid  R.  and  H.  did  immediately  flee;  and 
the  Jurors  suspected  them,  etc.,  so  let  them  be  exacted  and  outlawed.  They 
had  no  chattels,  neither  was  the  borough  responsible  for  them,  seeing  they 
were  strangers." 

That  technical  pleading  was  a  part  of  mediaeval  criminal  law  is  seen 
in  connection  with  a  long  and  complicated  case  of  appeal  of  felony  by 
a  certain  Felicia  to  which  the  defendant's  lawyer  replies  as  follows: 

'^ir  .  .  .  she  speaks  in  her  appeal  of  "ten  feet  from  the  steps." 
Now  this  is  no  certain  laying  of  the  place,  for  wh^t  she  says  might  mean 
ten  feet  to  the  west  or  ten  feet  to  the  south  or  ten  feet  to  the  east;  and 
by  reason  of  this  omission  also  we  claim  abatement  of  the  appeal.  And 
yet  again,  in  alleging  that  Richard  struck  her  husband  on  the  head  with  a 
certain  sword  called  a  ''brooch,"  she  does  not  describe  the  matter  of  which 
the  blade  thereof  was  made,  whether  of  iron  or  steel,  etc.;  by  reason  of 
which  further  omission  we  claim  abatement.  And  then,  once  more.  Sir, 
Felica  says  that  Richard  wounded  her  husband  on  the  right  side  of  his 
Jaw.  Now  this  is  an  uncertain  and  insufficient  laying  of  the  place  of  the 
wound.  She  ought  to  have  said  it  was  two  inches  or  three  inches  from  the 
brow  or  from  the  neck  or  from  the  right  ear;  and  so  for  this  omission  also 
we  claim  abatement  of  the  appeal." 

The  exceptions  taken  above  would  hardly  command  weight  in  a  mod- 
em English  trial  for  murder  but  would  be  of  great  moment  in  American 
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trials.    Why  should  the  American  criminal  procedure  be  mediaeval  when 
the  English  have  made  theirs  modem  and  rational? 

Space  forbids  further  citations  of  Crown  Pleas,  though  many  are  of 
great  interest  and  value.  They  are  followed  in  the  record  by  an  im- 
portant case  of  attaint,  which  seems  to  have  been  decided  less  accord- 
ing to  justice  than  in  conformity  with  the  King's  wish  that  one 
of  the  parties  obtain  the  verdict  "according  to  law."  A  few  pleas  of 
trespass  close  the  first  volume  of  this  interesting  record  of  royal  justice. 
The  index  is  good  but  has  one  or  two  important  omissions  such  as  "sanc- 
tuary cases,"  several  of  which  are  recorded  but  not  one  is  indexed  imder 
sanctuary.  On  the  whole,  however,  Mr.  Holland's  editing  is  so  thorough 
and  scholarly  as  to  be  above  reproach  and  should  be  a  model  to  Ameri- 
can editors  of  legal  records. 

A  Concise  Law  Dictionaby  of  Words,  Phbases  and  Maxims.  By  Fred- 
erick Jesup  Stimson.  Revised  edition  by  Harvey  Cortlandt  Voorhees. 
Boston:    Little,  Brown  &  Company.    1911. 

Thirty  years  have  elapsed  since  the  publication  of  Mr.  Stimson's  Law 
Glossary.  Its  usefulness  to  students  of  the  law  and  especially  to  those 
who  encounter  phrases  common  in  the  older  treatises  and  reports,  will 
now  be  extended  by  this  new  edition,  which  contains  some  two  thousand 
words  and  phrases  not  to  be  found  in  the  earlier  volume.  The  editor, 
Mr.  Voorhees,  a  writer  of  good  reputation,  has  wisely  kept  much  of  Mr. 
Stimson's  style   and  arrangement. 

The  size  of  the  volume  is  a  saving  grace  in  this  day  of  bulky  lexicons. 
The  common  phrases  which  the  good  English  dictionaries  define,  are 
omitted.  It  is  not  intended  to  be  a  comprehensive  cyclopedia  of  legal 
terms.  The  copious  citations  to  be  found  in  the  recent  dictionaries,  have 
very  properly  been  left  out — only  the  more  important  definitions,  sub- 
jects of  possible  controversy,  are  so  fortified.  A  useful  list  of  abbrevi- 
ations in  law  books,  is  given,  but  it  should  not  have  been  placed  in  the 
body  of  the  work.  The  choice  selection  of  phrases,  the  terse  style  of 
definition,  and  its  freedom  from  bulkiness  assure  the  volume  a  welcome 
place  in  every  practitioner's  library. 

The  Law  of  Pitattdulent  Conveyancer.  By  Melville  Madison  Bigelow. 
With  editorial  notes  by  Kent  Knowlton.  Boston:  Little,  Brown  ft 
Company.    1911- 

The  effect  of  recent  legislation,  particularly  of  the  Bankruptcy  Law, 
on  fraudulent  conveyances,  has  not  left  the  principles  governing  them 
devoid  of  interest,  though  as  it  is  said  by  the  editor  in  his  preface 
to  this  volume,  the  legislation  has  rendered  "such  discussion  in  a  meas- 
ure academic."  After  preparing  his  excellent  treatise  on  estoppel,  Dean 
Bigelow  published  two  volumes  on  Fraud,  the  first  dealing  with  Deceit, 
the  second  with  Circumvention.  This  treatise  on  Fraudulent  Conveyances 
grew  out  of  the  volume  on  Deceit,  of  which  it  is  virtually  a  second 
edition.  The  original  text  is  very  largely  preserved,  but  numerous  addi- 
tions have  been  made,  and  the  whole  has  been  rearranged.    The  annota- 
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tions  are  more  copious  and  comprehensive,  and  have  been  brought  to  date. 
Frequent  references  are  made  to  the  Bankruptcy  and  Insolvency  Lawsy 
and  an  able  discussion  of  their  provisions  as  to  fraudulent  conveyances 
is  given  in  the  text. 

"Obscene"  Lii-erature  and  Constitutional  Law.    By  Theodoke  Schbob- 
DEB.    Privately  printed.    New  York.    1911. 

"Not  Published  to  Sell,  but  for  Missionary  Work  Among  Leaders  of 
Thought."  This  inscription  on  the  leaflet  accompanying  this  volume  ia 
sure  to  attract  attention.  In  a  day  of  commercialized  law  books,  one 
approaches  with  favor  an  author  whose  interest  is  great  enough  ta 
print  a  book  privately  for  free  distribution. 

While  the  volume  is  addressed  to  Judges  and  lawyers,  it  has  plenty* 
to  interest  the  layman.  Its  thesis  is  the  unconstitutionality  of  the  pres- 
ent statutes  against  obscene  literature — ^the  establishment  of  which  de- 
pends less  on  the  application  of  principles  of  constilutional  law  than  on  a 
revolution  in  the  fundamental  conceptions  of  sex  modesty.  As  a  plea 
for  sex  education,  the  book's  function  is  more  social  than  legal.  With 
those  interested  persons  who  are  not  so  over-sated  with  respectability 
as  to  oppose  efforts  to  reform  false  conventions  in  social  relations,  the 
book  will  find  much  favor. 

In  spite  of  its  forcible  expressions  of  clever  ideas,  the  constitutional 
phases  of  the  discussion  are  not  altogether  convincing.  The  contention 
that  the  constitutionality  of  laws  directed  against  literature  as  obscene  is 
"not  only  undecided  but  free  from  the  embarrassment  of  even  an  adverse 
dictum"  seems  startling  at  first,  but  the  argument  supporting  it  inclines 
to  conviction.  It  ia  more  certain  that  at  common  law,  no  literature  was 
branded  "obscene."  The  unconstitutionality  is  then  based  on  five  con- 
tentions : 

1.  The  federal  laws  are  void  because  Congress  in  its  control  of  the 
mails  and  of  interstate  commerce,  has  no  expressed  or  implied  power  to 
determine  what  are  mailable  ideas,  for  both  interstate  and  intrastate  com- 
munication. 

2.  Such  laws  are  void  under  the  constitutional  prohibition  against  the 
abridgment  of  freedom  of  speech  and  of  the  press. 

3.  They  violate  the  constitutional  guarantee  of  "due  process  of  law" 
in  the  necessary  uncertainty  of  their  application,  and  in  providing  for 
Judicially  constructive  crimes. 

4.  They  violate  the  constitutional  guarantee  against  ex  post  facto 
laws. 

5.  They  violate  the  seventh  amendment  to  the  Constitution  of  the 
United  States,  making  Juries  to  be  Judges  of  the  law. 

The  argument  supporting  these  contentions  is  enforced  with  frequent 
italics — ^numerous  cases  are  cited  from  the  reports,  and  much  time  is 
spent  in  reviewing  the  history  of  the  law  on  obscene  literature.  A  reader 
of  the  book  may  not  be  convinced  of  the  soundness  of  these  legal  con- 
tentions, but  he  will  be  impressed  by  the  argument  on  the  psychological 
phase  of  the  subject,  and  inasmuch  as  it  will  arouse  interest  and  direct 
thought,  the  mission  of  the  author  of  the  book  will  be  partially  achieved. 


Digitized  by 


Google 


640  45  AMEBIOAN  LAW  BEYIEW. 


BOOKS  RECEIVED. 

Kbbus  CA.  J.)    StrMt  RaflroMls.    2  vote.    Matthew  Bendv  ft  Co.,  Albany,  N.  T. 

Wtman  (B.)    Public  Service  Gorporatioiui.    2  toIb.    Baker,  Voorheea  ft  Co.,  N.  T. 

Chambbbulynb  (C  F.)    Modem  Law  of  Evidence.    VoL  L    Matthew  Bender  ft  Co.,  Albaaj, 
N.Y. 

Sbldbn  Society  Pubugations.    Vol.  28.    Star  Chamber  Cases.    VoL  II. 

Ambbican  Statb  Rbpobts.    VoL  187.    Bancroft  Whitney  Co.,  San  Francisco. 

MoClain  (E.)    Constitutional  Law  in  the  United  States.    Lonff.ikans  Green  ft  Co.,  Nerw  Toric 

Rbnisch  (P.  S.)    Readings  on  American  State  Goyemment.    Qinn  ft  Co..  New  Yorlc 

Halsburt  (Lord).    Laws  of  Ensland.    VoL  16.     Butterworth  ft  Co.,  England.     Lawyer  Co- 
operative Co.,  Rochester,  N.  Y. 


All  communications  for  the  editor  should  be  sent  to 


John  D.  Lawson, 

14  South  Broadway, 

St.  Louis,  Mo. 


Digitized  by 


Google 


Digitized  by 


Google 


f 

t 

f^Jg 

n^ 

^ 

1 

■i                               2I 

^^^^^  ^Bl^^y^. 

mm 

1    ■      ■■"'    -^   .-^M 

'^-                      ^m 

lE!r^<l 

4  •."■-<;    ^.  '♦'^•iW 

%           1 

|:%s^ 

•♦.  ■  ^'  ^c^  r 

"^*'»W%' 

^v 

J 


LORD  COLERIDGE 


Digitized  by 


Google 


'  "  ? '  I'.'l.  1",  1'  i  ■,  »!i'i  n  1.1. i  '-  .  '., 
''ii'-  '11  the  ciiiT'l^r/  of  tiio  S{(»!>-\  '..*.- 
:.  '•'.   I'l.    i/ain  to  ti't'  re  "iiTv,  CiTiyi'..     '  ,' 

-   «  ■■  W)'ri  lo  (i'l  (■'."(*  ;t  \u \»k,  a  !  :*:.: 
'  >  '-"  ]":  .J  to  lli(»  v^<.jrkni(M».     ;\t  a  way  -'.■.;  . 
'  *     *(  r  (lisf .' \  (  red  I.s  den.d  i;0'K'  iiA-I^-'*  (»  '-'  .'  » 

.■    '  !'  -i!  •\    :''Ie:   l.i"'  fn.i'i  v,  a.^  an*e<UM]  ,!  - 

■. '.   *•  '1  i')r  tiial,  a:,  i  :...  'j!<-  T":^^\t  a^y!;^e^  Vo'  Nm*  :• 

,      '.'      ,1    i'm'   ( 'i    y   of   NeVT^-'il     I    J'Ori-'i'yn*s    h'-    '• 

'I  :.  »  t!^-  1  OM.-::.-!  (,n  /.;  >  4,  •;,1:\  1.  ..^n»  ]...,.- 
"'1  •  i»f  ::.'  Ju^ti<'vs  <*f  t::^  C'oiirl  *,*'  K;?i :  '-  i'  '  '  '< 
'\^  ^i  n^  rv  t'  o  \u  *    ';  a'.  *^!rvo[i  0 '■''*•  '     ;  '•     •       i 

....  ^.  ('.   r..),  i''»  r  ii(!er  SlifM'i'T  (Mf.   i .. 
*::..   Slh-l^T  oi'  >.e.-'a:,tle   (Mr.   V\   i!.    \ 
V  /..  \.  .-.  41 


Digitized  by 


Google 


I  oK[»  <  Ol  KHil'^.K 


Digitized  by 


Google 


American  Law  Review. 

SEPTEMBER-OCTOBER,  1911. 

A  TRIAL  FOR  MURDER  IN  ENGLAND. 

The  Crime. 

On  March  18,  1910,  John  Innes  Nisbet,  aged  44,  and  a 
clerk  in  the  employ  of  the  Stobswood  Colliery  Company, 
took  the  train  to  the  colliery,  carrying  with  him,  as  it  was 
his  custom  to  do  once  a  week,  a  bag  containing  the  wages 
to  be  paid  to  the  workmen.  At  a  way  station  a  railroad 
porter  discovered  his  dead  body  under  a  seat  of  the  rail- 
road carriage.  A  number  of  bullet  wounds  were  in  his 
head,  and  everything  indicated  a  brutal  murder.  No  trace 
of  the  murderer  was  found,  but  several  weeks  later  one 
John  Alexander  Dickman  was  arrested  on  suspicion.  After 
a  long  examination  before  the  magistrates,  he  was  con- 
victed for  trial,  and  at  the  next  assizes  for  Northumberland, 
held  at  the  City  of  Newcastle-Upon-Tyne,  he  was  indicted 
for  the  murder. 

The  Opening  of  the  Trial. 

The  trial  opened  on  July  4,  1910,  before  Lord  Coleridge, 
one  of  the  Justices  of  the  Court  of  King's  Bench.  He  took 
his  seat  on  the  bench  at  eleven  o'clock,  accompanied  by  the 
High  Sheriff  of  Northumberland  (the  Hon.  Chas.  A.  Par- 
sons, C.  B.),  the  Under  Sheriff  (Mr.  E.  G.  Harvey),  and 
the  Sheriff  of  Newcastle  (Mr.  W.  R.  Armstrong).  The 
VOL.  XLV.  41  (641) 
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Crown  was  represented  by  Mr.  E.  Tindal  Atkinson,  K.  C, 
and  Mr.  C.  F.  Lowenthal.  For  the  prisoner  there  appeared 
Mr.  Mitchell  Innes,  K.  C,  and  Lord  William  Percy,  in- 
structed by  Mr.  Edward  Clark,  Solicitor. 

The  prisoner,  John  Alexander  Dickman,  was  described 
in  the  calendar  as  a  Secretary,  45  years  of  age,  and  of 
superior  education.  When  his  name  was  called,  the  pris- 
oner entered  the  dock  accompanied  by  two  warders.  Upon 
entering  the  dock  he  had  a  brief  conversation  with  Mr.  Ed- 
ward Clark,  his  solicitor.  Mrs.  Dickman  occupied  a  seat 
behind  the  dock. 

The  Clerk  said: 

John  Alexander  Dickman,  the  charge  against  you  In  this  Indictment  is 
that  on  the  18th  day  of  March,  in  the  present  year,  you  feloniously,  wilfully, 
and  of  malice  aforethought,  did  kill  and  murder  John  Innes  Nisbet.  Do 
you  plead  guilty  or  not  guilty? 

Prisoner   (in  a  firm   voice) :      Not  guilty,   my  lord. 

Before  the  case  was  opened  the  prisoner  was  provided 
with  a  seat  in  the  dock.    A  warder  sat  on  each  side  of  him. 

The  Crown  Counsel's  Opening. 

Mr.  Tvndal  Atkinson,  K.  C,  in  opening  the  case  for  the 
Crown,  in  a  speech  of  about  one  hour,  told  the  jury  that  the 

murder  in  question  was  con;imitted  by  some  one  in  a  third  class  compart- 
ment on  a  train  that  left  Newcastle  at  10:27  in  the  morning  of  Friday, 
March  18.  The  train  arrived  at  Alnmouth  at  six  minutes  past  12.  At 
Alnmouth  the  deceased  was  found  by  a  porter  who  opened  the  carriage 
door,  lying  under  one  of  the  seats  of  the  carriage,  where  he  had,  no  doubt, 
been  pushed  by  the  murderer.  There  was  no  question  that  this  man  was 
murdered.  He  was  found  with  five  bullet  wounds  in  his  head.  Four  of 
the  bullets  had  been  recovered,  and  according  to  the  evidence  of  the  doctor, 
one  of  those  bullet  wounds  was  sufficient  to  have  caused  instant  death. 
The  question  which  the  jury  had  to  determine  was  a  very  solemn  one 
indeed — whether  prisoner  was  or  was  not  the  man  who  murdered  the 
deceased.  It  was  a  case,  as  they  would  find  out,  entirely  of  circumstantial 
evidence.  They  would  know  that  circumstantial  evidence  might  be  the 
weakest  of  all  evidence  upon  which  to  convict  a  person  of  a  crime.  On 
the  other  hand,  it  might  be  the  strongest  possible  testimony  in  bringlng^ 
home  a  crime  to  a  prisoner.  He  was  quite  sure  that  they  would  give  the 
closest  attention  to  the  evidence.  The  case  was  a  peculiar  one,  and  one  that 
would  require  their  closest  attention,  as  every  single  fact  was  important. 
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If  they  were  satisfied  after  careful  and  due  consideration  of  the  evidence, 
that  the  prisoner  was  the  person  who  committed  this  murder,  he  need 
hardly  say  that  they  would  not  shrink  from  giving  their  verdict  accord- 
ingly. 

He  would  tell  them  shortly  the  history  of  this  case.  The  deceased  man, 
John  Innes  Nesblt,  was  employed  at  the  time  of  his  death  as  a  clerk  and 
bookkeeper  by  the  Stobswood  Colliery  Company.  He  was  a  married  man, 
44  years  of  age,  and  about  5  feet  4  inches  in  height.  He  was  of  slight 
build,  and  wore  a  moustache  and  also  gold  spectacles.  His  duty  as  clerk 
to  this  colliery  company  was,  on  every  alternate  Friday,  to  go  from  New- 
castle to  a  place  called.  Widdrington,  which  was  on  the  railway  line  be- 
tween Newcastle  and  Alnmouth.  It  was,  he  thought,  the  fourth  station 
from  Alnmouth,  and  was  23  miles  from  Newcastle.  He  usually  went  by 
the  train  that  left  Newcastle  for  Alnmouth  at  10:27  a.  m.  On  March  18 
last  he  received  a  cheque  from  his  employers  on  Lloyds  Bank  for  the 
sum  of  £370  9s.  6d.  He  took  with  him  to  the  bank  a  leather  bag,  which 
had  a  lock  attached  to  it,  in  which  to  place  and  carry  the  money.  He 
called  at  Lloyds  Bank  that  morning,  cashed  the  cheque,  and  received  231 
sovereigns,  206  half-sovereigns,  £35  9s.  in  silver,  and  20s.  6d.  in  copper, 
making  the  total  of  £370  9s.  6d.  The  gold  was  contained  In  three  canvas 
bags,  the  silver  in  paper  bags,  and  the  copper  in  browp  paper  parcels.  It 
would  be  shown  that  the  bags  in  use  at  the  bank  comprised  bags  marked 
'*No.  1  Lambton,"  "Lloyds,"  and  "North-Eastern  Bank";  and  it  was  impor- 
tant that  they  should  bear  that  in  mind,  because  subsequently  they  would 
hear  that  there  was  found  on  the  prisoner  a  quantity  of  gold  in  a  canvas 
bag  that  was  marked  "Lambton  No.  1."  With  this  money  in  his  bag,  the 
deceased  man  left  the  bank. 

The  next  that  was  seen  of  him  was  seen  by  a  man  called  Haven,  who 
knew  him  well,  and  who  knew  the  prisoner  well  by  sight,  and  had  seen 
him  during  many  years.  This  man  Raven  was  standing  at  the  end  of  the 
passageway — he  had  no  doubt  he  was  speaking  to  a  good  many  who  knew 
Newcastle  station  well — leading  from  that  part  of  the  station  used  for  the 
Tynemouth  traffic  to  the  broader  part  of  the  station.  He  was  close  to  a 
gate  numbered  "No.  4."  Looking  up  the  passageway  towards  the  Tyne- 
mouth part  of  the  station  there  was  "No.  4"  gate  on  the  right,  and,  going 
behind  a  cigar  divan,  there  was  another  gate  called  "No.  5."  Raven  was 
standing  at  the  end  of  that  passageway,  near  No.  4  gate,  and  he  would  tell 
them  that  as  he  stood  there  he  saw  the  deceased  man  and  the  prisoner — 
he  had  no  doubt  about  the  identity  of  the  prisoner — walking  together  from 
the  direction  of  the  third-class  refreshment  room  down  the  passageway. 
They  passed  him  quite  close,  and  he  said  that  if  It  had  not  been  that  the 
prisoner  was  with  the  deceased,  he  would  have  spoken.  Prisoner  and  de- 
ceased ];>assed  round  into  the  No.  4  gate,  which  was  then  open,  and  pro- 
ceeded behind  the  cigar  divan,  at  which  point  he  lost  sight  of  them.  That 
was  their  way  to  the  No.  5  platform,  at  which  was  standing  the  10:27 
train,  by  which  deceased  proposed  to  leave  Newcastle. 

The  10:27  train  from  Newcastle  consisted  of  an  engine  and  four  long 
carriages,  bogey-wheel  carriages.     The  first  carriage  consisted  largely  of 
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luggage  accommodation,  with  some  three  third-class  compartments.  The 
next  carriage  consisted  of  a  third-class  compartment  at  each  end,  and  a 
first-class  compartment  In  the  middle.  The  third  carriage  was  composed 
entirely  of  third-class  compartments,  and  the  fourth  of  some  third- 
class  compartments  and  accommodation  for  luggage.  These  were  the  four 
vehicles  composing  the  train.  He  believed  there  were  two  carriages  stand- 
ing at  the  end  of  the  train  that  were  not  attached  to  the  train  and  were 
not  intended  to  be  attached  to  it.  As  he  had  told  them.  Raven  saw  these 
two  men  together;  proceeding  undoubtedly  towards  the  No.  5  platform. 
This  was  a  few  minutes  before  the  train  started.  The  next  thing  was 
seen  by  a  man  named  Hepple,  who  was  a  passenger  on  the  train,  and  who 
was  standing  at  the  open  door  of  a  compartment  of  a  carriage  on  the  train. 
There  was  no  doubt  about  the  compartment,  for  he  stated  that  there  was 
in  it  a  picture  of  Brancepeth  Castle.  It  had  since  been  ascertained  that 
that  was  the  only  compartment  in  which  there  was  a  picture  of  Brance- 
peth Castle,  and  that  that  compartment  was  the  third  of  the  third  carriage. 
He  was  standing  there  when  he  saw  the  prisoner,  whom  he  knew  well, 
walking  with  another  man  whom  he  did  not  know,  but  whom  he  described 
as  a  lightly-built  man ;  and  that  they  would  hear  was  a  fair  general  descrip- 
tion of  the  deceased.  He  had  his  face  to  the  train,  and  he  saw  the  two  men 
proceed  to  the  head  of  the  train.  The  last  he  saw  of  them  was  when  one 
of  them  had  his  hand  on  the  handle  of  the  door  of  a  compartment  close 
to  the  head  of  the  train.  Hepple  turned  away  and  walked  a  little  distance 
forward,  and  when  he  turned  round  again  the  men  had  disappeared.  The 
next  piece  of  evidence  was  that  given  by  a  man  called  Hall.  Hall  was 
in  company  with  a  man  called  Spink,  and  they  were  passengers  by  this 
tralri.  They  had  selected  their  compartment  and  had  got  into  it.  The  door 
was  closed,  but  Hall  had  his  head  out  of  the  window.  That  was  the  second 
compartment  of  the  three  third-class  compartments  of  the  first  carriage. 
Hall  had  his  head  out  of  the  window,  and  saw  coming  towards  him  two 
men.  One  he  knew,  and  the  other  he  did  not  know.  The  one  he  knew 
was  the  deceased.  He  knew  him  well,  and  was  on  speaking  terms  with 
him.  He  saw  these  two  men  go  to  the  compartment  which  was  next  to 
his,  farther  from  the  engine.  So  Raven  saw  the  two  men  practically 
coming  to  the  end  of  No.  5  platform.  A  moment  afterwards  they  had 
Hepple  speaking  to  seeing  the  prisoner  and  another  man,  whose  general 
description  tallied  with  that  of  the  deceased;  and,  almost  at  the  time  that 
Hepple  was  watching  these  two  men  going  towards  the  head  of  the  train, 
they  had  Hall  speaking  to  seeing  two  men  near  the  head  of  the  train,  one 
of  whom  he  identified  as  the  deceased.  He  (Counsel)  ought  to  have  men- 
tioned that  Hall — although  he  had  not  seen  this  other  man  before — picked 
the  prisoner  out  from  among  other  nine  men  who  had  been  placed  side  by 
side  in  the  police  station.  He  picked  prisoner  out  as  the  man  who,  in  his 
opinion,  was  most  like  the  man  he  saw.  Now,  they  knew  this  was  an 
all-important  part  of  the  case.  If,  after  they  had  heard  the  other  evidence, 
the  jury  were  satisfied  that  it  was  the  prisoner  who  was  in  company  with 
the  deceased,  and  who  entered  that  compartment,  they  had  gone  a  long 
way  towards  satisfying  their  minds  that  it  was  the  prisoner,  and  no  other 
person,  who  murdered  Nisbet. 
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There  was  another  piece  of  evidence.  Two  station^  from  Newcastle 
(Central)  was  Heaton  Station,  and  there  on  the  platform  was  the  deceased 
man's  wife.  She  was  there  purposely  to  see  her  husband — it  might  be  for 
the  purpose  of  getting  his  wages — ^but  that  he  did  not  know.  At  any  rate, 
she  was  there,  and  as  the  train  drew  up  her  husband  came  to  the  window 
of  the  compartment,  put  his  head  out,  and  spoke  to  his  wife  whilst  the 
train  was  standing.  The  wife  would  say  that,  through  the  side  window — 
the  deceased  having  his  head  out  of  the  middle  portion-^-she  saw  another 
man  at  the  further  end  of  the  compartment,  sitting  with  his  back  to  the 
engine.  She  only  got  a  momentary  glance  at  him,  and  she  would  say 
that  the  shadow  of  the  archway  in  which  the  train  was  standing  threw 
a  shadow  on  his  face.  The  man  had  his  coat  collar  turned  up,  and  she 
had  very  little  opportunity  of  identifying  him. 

But  an  incident  happened  when  the  case  was  before  the  magistrates. 
Mrs.  Nisbet  had  given  her  evidence;  and  after  having  given  her  evidence, 
she,  from  the  position  in  which  she  was  in  court,  caught  a  view  in  profile 
of  this  man.  and  then  fainted.  She  would  tell  them  that  that  was  the 
view  she  got  of  this  man's  face  in  the  carriage,  and  the  resemblance  was 
so  marked,  and  gave  her  such  a  shock  at  the  time,  that  she  fainted. 

They  had  thus  four  witnesses — Raven,  Hepple,  Hall,  and  Mrs.  Nisbet. 
Raven  swore  to  both  men;  Hepple  swore  to  the  prisoner  and  that  his 
companion  was  of  a  build  corresponding  to  that  of  the  deceased;  and  Hall 
was  watching  the  two  men  approaching  the  end  of  the  train.  This  man 
swore  to  the  deceased,  and  picked  out  prisoner  as  the  man  who  resembled 
the  man  who  was  with  the  deceased.  And  they  had  the  evidence  of  Mrs. 
Nisbet,  such  as  he  had  outlined  it. 

The  train  left  Heaton,  and  it  passed  Forest  Hall,  Killingworth,  Annits- 
ford,  Cramlington,  and  Plessy,  and  arrived  at  Stannington  at  six  minutes 
past  11  o'clock.  At  Stannington.  Hall  and  Spink  got  out  of  their  com- 
partment. They  stood  upon  the  platform  for  a  moment  or  two,  and  they 
saw  the  deceased'  alive,  and  apparently  well,  in  the  compartment  next  to 
theirs.  They  nodded  to  him,  and  be  nodded  to  them.  He  was  sitting 
with  his  face  to  the  engine  at  the  further  end  of  the  carriage  farthest  from 
the  platform.  The  other  man  was  sitting  with  his  back  to  the  engine. 
Hall  said  he  did  not  notice  another  man  in  the  compartments,  but  Spink 
said  he  saw  the  other  man;  and  he  would  tell  them  that  in  his  opinion 
he  resembled  in  appearance  the  prisoner,  although:  he  could  not  abso- 
lutely identify  him.    That  was  the  last  time  Nisbet  was  seen  alive. 

At  Morpeth  Station  a  man  was  standing  on  the  platform  when  the  train 
arrived.  He  would  tell  them  that  he  passed  this  third-class  compartment 
and  looked  into  it,  but  saw  no  one  in  it.  He  did  not  go  into  the  compart- 
ment, but  went  into  another.  The  man  who  had  been  in  the  compartment 
with  the  deceased  had  got  out  at  Morpeth.  Morpeth  was  the  station  next 
after  Stannington.  There  was  someone  in  the  compartment  at  Stanning- 
ton, but  no  one  in  at  Morpeth.  The  deceased  was  not  visible;  and,  inas- 
much as  he  was  found  under  the  seat  at  Alnmouth,  dead  and  murdered, 
if  he  was  not  seen  at  Morpeth,  he  must  have  been  murdered  between  Stan- 
nington and  Morpeth.     Who  got   out  of  the  compartment  at  Morpeth? 
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Amongst  others  who  got  out  undoubtedly — on  his  own  confession — was 
the  prisoner.  By  his  own  statement,  he  had  booked  to  Stannington,  but 
said  he  was  reading  his  newspaper  in  the  carriage,  passed  his  station,  and 
went  on  to  Morpeth.  The  ticket  collector  at  Klorpeth  would  tell  them  that 
the  man  tendered  him  2i^d.,  the  fare  between  Stannington  and  Morpeth, 
and  went  out  of  the  station.  The  prisoner  had  said  that  himself  in  a 
voluntary  statement. 

The  train  went  on,  and  it  arrived  at  Alnmouth.  The  porter  opened  the 
door  of  the  compartment,  and  saw  under  a  seat  the  body  of  the  deceased, 
with  five  bullet  wounds  in  the  head.  Four  of  the  bullets  had  been  recov- 
ered— one  in  the  carriage  and  the  other  three  in  the  deceased's  head. 
.These  bullets  varied  In  character.  Two  of  them  were  nickel-nosed.  There 
must  have  been  two  pistols  used.  All  the  bullets  would  not  fit  the  same 
pistol.  The  murderer  must  have  used  two  pistols.  He  had  traced  the 
history  of  the  case  up  to  the  discovery  of  the  body. 

On  March  21,  three  days  afterwards,  a  detective  visited  the  prisoner's 
house,  1  Lily  avenue,  Jesmond,  Newcastle.  He  there  told  him  that  the 
county  police  had  Information  that  he  (prisoner)  had  beep  seen  in  de- 
ceased's company  on  the  morning  of  the  murder,  and  asked  him  if  he 
could  throw  any  light  on  it.  Prisoner  said,  "I  knew  Nisbet  for  many 
years.  I  saw  him  that  morning.  I  booked  at  the  ticket  window  after  him, 
and  went  by  the  same  train,  but  I  didn't  see  him  after  the  train  left  I 
would  have  told  the  police  if  I  had  thought  it  would  have  done  any  good." 
Prisoner  was  asked,  on  that,  whether  he  would  have  any  objection  to  go 
to  the  detective  office  and  see  the  superintendent,  and  he  said  he  had  not 

On  arrival  there  he  made  a  voluntary  statement,  which  was  taken  down 
at  the  time.    That  statement  was  as  follows: 

"On  Friday  morning  last  I  went  to  the  Central  Station,  and  took  a  ticket 
return  for  Stannington.  Nisbet,  the  deceased  man,  whom  I  knew,  was  at 
the  ticket  office  before  me,  and,  so  far  as  I  know,  had  left  the  hall  by  the 
time  I  got  mine.  I  went  to  the  bookstall  and  got  a  paper,  the  Manchester 
'Sporting  Chronicle.'  I  then  went  to  the  refreshment  room  and  had  a  pie 
and  a  glass  of  ale.  I  then  went  on  to  the  platform,  and  took  my  seat  in  a 
third-«lass  carriage  nearer  the  hinder  end  than  the  front  end.  My  recol- 
lection is,  although  I  am  not  quite  clear  on  the  matter,  that  people  entered 
and  left  the  compartment  at  different  stations  on  the  journey.  The  train 
passed  Stannington  Station  without  my  noticing  It,  and  I  got  out  at 
Morpeth  and  handed  my  ticket,  with  the  excess  fare  of  2%d.,  to  the  col- 
lector. I  left  Morpeth  to  walk  to  Stannington  by  th^  main  road.  I  took 
ill  of  diarrhoea  on  the  way,  and  had  to  return  to  Morpeth  to  catch  the 
1:12  p.  m.  train,  but  missed  it,  and  got  the  1:40  p.  m.  at  Morpeth.  After 
missing  the  1:12  train,  I  came  out  of  the  station  on  the  east  side,  and 
turned  down  towards  the  town.  I  met  a  man  named  Elliott,  and  spoke  to 
him.  I  did  not  get  into  the  town,  but  turned  and  went  back  to  the  sta- 
tion, and  got  the  1:40  p.  m.  slow  to  Newcastle.  I  got  a  single  ticket  for 
Stannington,  and  did  not  give  it  up.  I  gave  up  the  return  portion  at  the 
Manors.     I  have  been  very  unwell  since,  but  was  out  on  Saturday  after- 


Digitized  by 


Google 


A    TRIAL    FOR    MURDER    IN    ENGLAND.  647 

noon  and  evening.  I  went  on  this  journey  to  see  Mr.  Hogg,  of  Dovecote, 
In  connection  with  new  sinking  operations  there." 

There  were  one  or  two  observations  he  should  lilce  to  make  on  that 
statement.  According  to  the  prisoner,  he  knew  the  deceased  man.  He 
said  the  deceased  was  at  the  ticket  office  before  him,  and  ''so  far  as  I  knew 
he  had  left  the  hall  by  the  time  I  got  mine.*'  He  (prisoner)  then  went 
to  the  bookstall,  then  to  the  refreshment  room,  then  on  to  the  platform, 
and  then  took  his  seat  in  a  third-class  carriage.  If  that  statement  was 
true,  all  that  prisoner  saw  of  the  deceased  was  at  the  ticket  office.  He 
went  apparently  alone  to  the  refreshment  room,  tool^  his  seat  in  the 
hinder  part  of  the  train,  and  did  not  see  apparently  the  deceased  after. 
That  statement  was  in  distinct  flat  contradiction  with  the  evidence  of  a 
witness  named  Raven,  who  saw  him  in  company  with  deceased  when  the 
ticket  must  have  been  taken.  He  watched  them  go  from  the  refreshment 
room  in  which  the  prisoner  said  he  had  been.  He  saw  them  turn  into 
No.  4  platform  and  proceed  towards  No.  5  platform.  Then,  if  they  be- 
lieved the  evidence  of  a  witness  named  Hepple,  the  prisoner  did  not  pro- 
ceed to  the  hinder  part  of  the  train,  but  towards  the  engine  end,  and  the 
last  he  saw  of  the  prisoner  and  the  other  man  was  that  one  of  them  had 
his  hand  on  the  handle  of  the  carriage  close  to  the  engine  end.  Prisoner 
said  he  got  out  at  Morpeth  and  gave  2^d.  to  the  collector.  The  train  ar- 
rived at  Morpeth  twelve  minutes  past  11;  and  it  was  due  out  at  16  minutes 
past  11.  Prisoner  said  that  he  missed  his  station  inadvertently,  and  got  out 
at  Morpeth  to  go  back  to  Stannington  to  visit  a  man  called  Hogg  at  Dove- 
cote, some  three  miles  from  Stannington  Station.  There  was  a  train  back 
to  Stannington  at  11:24,  which  would  allow  twelve  minutes  to  get  from 
one  side  of  Morpeth  Station  to  the  other.  Prisoner  apparently  did  not 
ask  the  ticket  collector  at  all  whether  he  could  return  to  Stannington.  He 
gave  him  2%d.  and  went  out  of  the  station.  He  was  going  to  Mr.  Hogg's 
at  Dovecote,  and  the  nearest  place  to  go  from  was  from  Stannington  Sta- 
tion. He  waited  about  for  over  two  hours,  according  to  his  own  state- 
ment, and  he  went  back  to  Morpeth  Station  just  in  time  to  miss  the  12 
minutes  pas  1  train  back  to  Newcastle.  He  did  not  remain  on  the  plat- 
form to  wait  for  the  1:40,  but  went  down  in  the  direction  of  Morpeth, 
where,  he  said,  he  met  a  man  named  Elliott. 

Then,  after  that,  he  came  back  and  caught  the  1:40  train  back  to  New- 
castle. What  he  was  doing  in  those  two  hours  they  did  not  know.  But 
there  had  been  discovered  since,  the  bag  which  was  missing  with  all  the 
money.  The  bag  was  discovered  on  June  9,  nearly  two  months  after  the 
committing  of  this  murder.  It  was  found  accidentally  at  the  bottom  of  a 
shaft  at  the  Isabella  Pit  at  Hepscott.  He  would  call  the  witnesses  who 
examined  this  shaft  and  found  something  lying  on  the  floor.  It  was  a 
leather  bag,  and  it  had  been  identified  as  the  bag  deceased  carried  in  the 
train  from  Newcastle.  It  had  been  ripped  open  by  a  knife  at  the  side,  and 
the  whole  of  the  gold  and  silver  was  gone.  There  were  some  coppers  in 
the  bag;  later  on  some  further  coppers  were  found  strewn  about  the  place 
where  the  bag  had  been  thrown. 

There  was  no  question  about  it,  the  murderer  had  thrown  this  bag  down 
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the  pit  with  a  view  of  preventing  evidently  its  being  subsequently  found. 
This  shaft  was  a  mile  and  three-quarters  southeast  of  Morpeth  station. 
It  was  situated  close  to  the  highway,  which  led  from  Morpeth  southeast. 
There  was  no  doubt  the  person  who  murdered  this  man,  if  he  got  out  of 
Morpeth  station,  as  he  (counsel)  suggested  he  must  have  done,  proceeded 
along  this  road  until  he  got  to  this  pit  shaft,  and  took  the  opportunity 
to  throw  the  bag  down  there.  It  would,  he  thought,  be  shown  in  the 
course  of  the  evidence  that  the  prisoner  knew  of  the  existence  of  the  shaft 
where  the  bag  was  found. 

After  this  statement  was  made  by  the  prisoner  to  the  police  he  was 
taken  into  custody,  and  charged  with  this  murder.  The  reply  he  made 
was:  "It  is  absurd  for  me  to  deny  the  charge,  because  it  is  absurd  to 
make  it.  I  only  say  I  absolutely  deny  it."  He  was  searched,  and  on  him 
was  found  the  sum  of  £17  9s  lid.  Of  that  sum  £15  was  in  gold,  and  it 
was  in  a  bag  marked  "No.  1  I^mbton  and  Co.,  Newcastle."  His  house 
was  searched,  and  two  pawntickets  were  found.  Prisoner  subsequently 
stated  that  he  had  pawned  a  pair  of  field  glasses.  There  was  also  found 
two  pass  books — one  of  the  National  Provincial  Bank  and  the  other  Lamb- 
ton's.  Prisoner  appeared  at  one  time  to  have  kept  accounts  at  these  banks. 
Both  the  accounts  were  closed  in  December,  1909.  Amongst  his  clothes 
was  found  a  pair  of  suede  gloves.  An  examination  had  been  made  of  these, 
and  they  would  have  before  them  a  witness,  a  professor,  who  had  exam- 
ined and  discovered  a  smear  of  recent  blood  on  the  root  of  the  palm  por- 
tion, just  below  the  left  thumb.  On  examination  of  prisoner's  trousers,  it 
was  found  that  there  were  blood  spots  inside  the  pocket  of  the  lefthand 
side,  which  no  doubt,  were  caused  by  the  stained  hand  having  been  put 
into  the  trousers  pocket.  He  proposed  to  prove  to  them  that  the  prisoner 
was  in  a  state  of  impecuniosity  at  this  time.  He  did  this  advisedly.  If 
he  was  hard  pressed  for  money,  and  if  he  had  no  resources,  that  would, 
of  course,  supply  a  motive  for  this  crime;  and  some  explanation  should 
be  given  of  the  sum  of  £17  9s.  lid.  having  been  found  in  a  canvas  bag 
in  the  prisoner's  pocket.  He  had  told  them  that  his  banking  accounts 
were  closed  in  December  last.  About  a  month  before  this  murder  was 
committed  prisoner  obtained  a  loan  of  £5  on  some  small  articles  of  jewelry 
from  a  jeweler,  who  would  be  called,  and  he  had  said  he  was  hard  up. 

In  October,  1909,  he  had  borrowed  the  sum  of  £20  from  a  money  lender 
called  CJohen,  paying  £1  a  month  interest  on  it.  He  had  paid  no  portion 
of  the  principal  back,  but  he  had  paid  the  interest  on  it,  the  last  being 
IMiid,  he  believed,  before  the  murder  was  committed.  It  appeared  there  was 
an  account  at  the  Co-operative  Stores  in  the  name  of  prisoner's  wife,  and 
also  an  account  at  the  Post  Office  Savings'  Bank,  also  in  the  name  of  his 
wife.  The  amounts  banked  had  been  considerable — between  £60  and  £70 
on  one  occasion — and  in  respect  of  one  account  there  had  been  left  £4, 
and  the  Savings  Bank  account  showed  that  everything  had  been  drawn 
excepting  10s.  This  was  a  matter  the  jury  must  undoubtedly  take  into 
consideration. 

He  thought  he  had  described  to  them,  as  well  as  he  could,  the  whole 
circumstances  which  the  prosecution  were  prepared  to  lay  before  them. 
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He  had  said,  the  case  was  one  of  circumstantial  evidence.  If  the  jury 
believed  it  was  the  prisoner  who  entered  the  carriage  with  deceased,  they 
had  gone  a  long  way  towards  arriving  at  a  conclusion  in  this  case.  If  in 
the  carriage  at  Newcastle,  was  the  prisoner  the  same  man  seen  at  Heaton 
by  Mrs.  Nisbet?  Was  he  the  same  man  seen  by  Spink  at  Stannington 
Station?  There  was  no  one  in  that  carriage  when  another  witness  passed 
along  the  train  at  Morpeth.  Whoever  the  murderer  was,  counsel  thought 
he  would  get  out  at  the  very  earliest  opportunity  after  the  murder  was 
committed.  It  would  never  have  done  for  him  to  have  remained  in  the 
carriage,  at  the  risk  of  anyone  getting  In  at  a  succeeding  station.  Pris- 
oner did  get  out  at  Morpeth,  although  he  took  a  ticket  for  Stannington^ 
and  he  was  away  for  two  hours.  This  was  a  case  in  which  every  single 
fact  had  to  be  taken  Into  account.  Every  single  fact,  the  prosecution  said, 
tended  towards  showing  that  the  prisoner  was  guilty  of  this  murder.  He 
thought  he  was  right  in  saying  that  not  one  single  fact  pointed  to  any 
other  conclusion,  so  far  as  his  part  in  the  history  of  the  case  was  con- 
cerned. 

The  Evtdencb  for  the  Crown. 
Walter  Henry  Dickinson,  a  civil  engineer,  produced  a 
plan  of  the  railway  station  at  Newcastle  and  also  the  turn 
tables,  on  the  day  of  the  murder.  Mark  W.  Ramsay  pro- 
duced photographs  of  the  entrance  to  the  platform  and  of 
the  carriage  in  which  the  body  was  found.  Charles  F. 
Murphy,  a  surveyor  showed  plans  of  the  district  between 
Morpeth  station  and  Stannington. 

Thomas  Andersox,  manager  and  cashier  for  Messrs.  Rayne  and  Burn, 
the  owners  of  Stobswood  Colliery,  said  the  deceased  man  was  employed 
by  their  firm  as  a  clerk  and  bookkeeper.  He  had  been  so  for  a  great 
number  of  years.  Deceased  was  a  little  man  with  rubicund  countenance, 
and  of  thin  and  slender  build.  It  was  his  duty  every  other  Friday  to  take 
the  money  for  the  wages  to  the  Colliery.  On  March  18  last,  witness  gave 
the  deceased  a  cheque  for  £370  9s.  6d.  It  was  on  Lloyds  Bank,  at  Colling- 
wood  Street.  Newcastle,  and  the  deceased  would  have  to  get  it  cashed. 
Deceased  took  with  him  to  hold  the  money  a  black  leather  bag.  It  had  a 
lock  to  it.  Deceased  had  the  key,  and  the  size  of  the  bag  would  be  about 
a  foot  in  length.  It  would  be  the  deceased's  duty  to  cash  the  cheque,  and 
put  the  money  In  the  bag,  lock  it,  and  take  it  to  its  destination.  On 
June  13  last,  witness  saw  the  bag  (produced),  which  was  shown  to  him 
by  Superintendent  Marshall.  He  identified  the  bag  as  the  one  the  deceased 
had  taken  away  with  him  on  March  18.  It  was  locked  when  he  saw  it,  and 
it  had  been  slit  along  the  top  and  down  each  side,  and  pulled  open.  He 
was  shown  some  copper  that  had  been  got  out  of  it,  and  a  number  of  papers. 
The  latter  were  the  Colliery  pay-bills  for  that  day,  which  the  deceased 
took  away  with  him  on  March  18. 

John  Bbadshaw  Wilson,  a  clerk  in  the  employ  of  Messrs.  Lloyds  Bank 
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at  Newcastle,  said  he  lived  at  31  Lesbury  Road,  Heaton.  He  knew  the  de- 
ceased man,  and  he  remembered  him  ^ing  to  the  bank  on  March  18,  and 
cashing  a  cheque  for  £370  9s.  6d.  He  paid  him  in  cash:  231  sovereigns, 
206  half-sovereigns,  £35  9s.  in  silver,  and  £1  Os.  6d.  in  copper.  The  gold 
was  contained  in  three  canvas  bags,  the  silver  in  paper  bags,  and  the  cop- 
per in  a  brown  paper  parcel.  The  bank  bags  in  use  in  their  bank  were 
canvas  bags,  with  the  names  of  Llojrds  Bank,  the  North-Eastem  Bank,  and 
Lambton's  Bank  on  them.  They  used  all  these  bags.  The  bags  (produced) 
had  Lambton  and  Co..  Newcastle,  on  them.  Bags  of  that  particular  de- 
scription were  in  use  in  Lloyds  Bank  in  March  last,  and  were  now  in  use. 
The  bags  the  gold  would  be  put  in  on  the  day  in  question,  would  be  one 
of  the  kind  named. 

Mr.  Mitchell  Innes:     These  bags  seem  to  have  had  some  wear? — ^Yes. 

Do  you  know  of  your  own  knowledge  that  Dickman  had  an  account  at 
your  bank  for  a  considerable  numbers  of  years? — I  cannot  say. 

Assimie  for  the  moment  that  he  had.  Is  it  not  quite  a  common  occur- 
rence that  customers  should  receive  money  from  you  in  these  bags? — Yes. 

Re-examined  by  Mr.  Tindal  Atkinson.  We  send  out  clean,  as  well  as 
dirty  bags. 

Mr.  Atkinson:     Do  you  get  them  returned? — Sometimes. 

There  is  "Please  return  these  bags"  on  them? — Yes;  but  it  is  not  always 
carried  out.     (Laughter.) 

You  say  the  gold  was  in  three  bags? — ^Yes. 

Were  the  bags  all  of  the  same  size? — I  cannot  say. 

Charles  Raven,  commercial  traveler,  said  he  had  known  the  deceased 
well  for  five  or  six  years.  He  knew  the  prisoner  by  sight,  and  had  known 
him  eight  or  nine  years,  but  did  not  know  his  name.  On  March  18  he  was 
in  the  Central  Station  about  10:20  a.  m.  and  was  coming  towards  No.  4 
gate  from  the  west  entrance.  He  was  not  going  by  train.  He  knew  the 
passage  leading  to  the  Tynemouth  part  of  the  station.  Witness  indicated 
on  a  photograph  where  he  was  in  the  station,  and  said  he  would  be  about 
three  yards  from  the  railings  and  facing  No.  4  gate.  There  were  not  many 
people  about.  As  he  was  standing  he  saw  deceased  and  prisoner  coming 
together  from  the  Tynemouth  end.  He  saw  them  both  go  through  No.  4 
gate  and  turned  to  the  right  behind  the  cigar  shop  and  in  the  direction  of 
No.  5  platform.  He  did  not  see  them  speak.  They  went  through  the  No. 
4  gate  side  by  side.  When  they  were  opposite  the  cigar  stand  he  lost  sight 
of  them.  He  walked  on.  He  saw  the  murder  in  the  papers  in  the  after- 
noon. 

Mr.  Mitchell  Innes:     They  were  not  in  conversation? — No. 

And  you  lost  sight  of  them  behind  the  cigar  divan? — ^Yes. 

And  that  is  all  you  saw? — ^Yes. 

Wilson  Hepple,  an  artist,  living  at  Acklington,  said  he  had  known  pris- 
oner for  the  last  20  years.  On  Friday,  March  18,  he  traveled  from  New- 
castle by  the  10:29  a.  m.  train.  He  saw  prisoner  when  he  was  getting  his 
ticket.  He  went  on  to  No.  5  platform,  selected  a  carriage,  put  his  parcels 
on  the  rack,  and  got  out  and  walked  about  the  plaform  near  the  carriage 
door.     He  walked  three  steps  only  on  each  side  of  the  doorway.     In  the 


Digitized  by 


Google 


A    TRIAL    FOR    MURDER    IN    ENGLAND.  651 

carriage  in  which  he  traveled  there  was,  amongst  other  pictures,  a  pic- 
ture of  Brancepeth  Castle.  On  April  3  he  identified  the  carriage  in  which 
he  traveled. 

Mr,  Lowenthal:  The  witness  was  shown  in  a  photograph  standing  in 
front  of  one  of  the  compartments  in  the  third  coach  of  the  train. 

Witness  said  while  he  was  walking  ahout  he  saw  Dickman  with  a  com- 
panion. The  companion  was  a  slightly-built  man.  From  their  demeanor, 
witness  thought  the  men  were  talking  to  each  other.  They  walked  in  the 
direction  of  the  engine,  and  passed  witness.  He  did  not  see  them  stop  till 
they  got  near  the  engine.  The  last  he  saw  of  them  was  when  one  of  them 
had  his  hand  on  the  handle  of  a  compartment  in  the  first  carriage.  Witness 
then  turned,  and  when  he  looked  again  they  were  not  there.  He  never  saw 
Dickman  again  that  day.  He  went  to  Newcastle  Station  and  was  shown 
the  train  by  Guard  Wilkinson,  and  he  could  then,  by  experiment,  point  out 
the  door  of  the  coach  where  he  saw  the  two  men.  Two  men  walked  along 
the  train  and  witness  made  a  signal  when  he  thought  they  were  at  the 
place  where  he  saw  Dickman  or  his  companion  with  his  hand  on  the  handle. 
He  had  been  walking  about  a  considerable  time  when  he  first  saw  the 
prisoner  and  his  companion.  He  began  to  think  it  was  time  the  train 
started.    The  train  left  about  a  minute  after  he  saw  them. 

Mr.  Mitchell  Innea:  I  understand  you  to  say  that  you  were  walking  up 
and  down  the  platform  three  paces  on  each  side  of  the  door? — Yes. 

So  your  turns  were  about  six  paces  in  length? — Yes. 

Were  you  sauntering  or  walking  fast? — Just  leisurely. 

I  understand  that  what  happened  was  that  as  soon  as  you  saw  these 
people  you  turned  and  walked  six  paces  in  the  other  direction,  and  when 
you  turned  round  again  they  had  vanished? — Yes. 

You  had  walked  your  six  paces  between  the  time  you  saw  them  and  then 
turned  round,  and  then  they  had  disappeai*ed? — Yes. 

When  you  got  into  the  carriage  did  you  do  anything  particular? — I 
just  sat  down. 

How?  With  your  back  to  the  engine  or  the  other  way? — ^With  my  back 
to  the  engine. 

Did  you  at  that  time  notice  anything  or  anybody  in  particular? — I  just 
sat  on  the  seat  looking  out  of  the  window  till  the  train  started. 

Did  you  notice  anybody  in  particular? — Nobody  in  particular.  There  was 
no  one  to  notice. 

Was  there  anything  to  call  your  attention? — Nothing  whatever. 

You  arrived  that  morning  at  the  station  in  pretty  good  time  for  your 
train?--Yes,  I  did. 

How  long  before  your  train  went  did  you  arrive  at  the  station? — I  arrived 
at  the  booking-hall  about  seven  minutes  past  ten. 

And  it  was  then  that  you  saw  Dickman  in  the  booking-office? — The  win- 
dow was  not  open  when  I  got  there. 

No;  but  it  was  then  you  saw  Dickman? — A  short  time  after  I  got  there 
I  saw  him. 

How  long  after? — I  could  not  exactly  say  how  many  minutes.  I  had 
been  there  some  time  before  the  window  opened.  I  was  the  second  passen- 
ger to  get  my  ticket. 
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Did  you  go  straight  from  the  booking-office  to  the  platform  or  not? — After 
leaving  the  ticket  office  I  walked  through  the  quadrangle  to  see  where  the 
train  was  to  start  from.  There  was  no  indication,  and  I  waited  a  consid- 
erable time  till  the  board  was  put  up.  As  soon  as  the  board  was  put  up 
I  went  on  to  the  platform  and  took  my  seat. 

How  long  do  you  think  you  were  going  up  and  down  in  front  of  your 
carriage? — I  should  think  about  seven  or  eight  minutes. 

You  did  not  know  who  Dickman's  companion  was? — No,  sir. 

And  as  far  as  your  hearing  went  you  cannot  say  whether  they  were 
talking  or  not? — ^Except  by  their  demean o.r. 

Not  by  your  hearing? — No.  they  were  eighteen  feet  from  me. 

They  never  passed  nearer  to  you  than  six  yards  off? — No. 

Mr.  Tindal  Atkinson:  You  never  heard  them,  but  could  you  tell  from 
their  movements  whether  they  were  talking  or  were  not?  Their  faces  were 
turned  towards  each  other,  in  conversation  apparently. 

Did  you  lose  sight  of  them  between  their  passing  you,  and  when  you 
saw  the  last  of  them  when  one  man  had  hold  of  the  handle? — They  were 
never  out  of  my  view  from  first  seeing  them,  as  it  were. 

You  did  not  notice  the  other  man  at  all? — Not  at  all. 

You  could  not  give  any  description  of  him? — No,  sir. 

Mb.  Justice  Coleridge:  You  told  us  they  were  never  nearer  than  eighteen 
feet  from  you.     Is  that  so? — ^That  is  so. 

Then  you  told  us  they  passed  you? — ^They  passed  me,  at  that  distance 
from  me. 

What  is  the  breadth  of  the  plaform? 

Plans  were  handed  to  his  Lordship,  who  examined  them,  and  remarked 
that  it  was  a  very  broad  platform. 

Percival  Harding  Hall,  in  the  employ  of  the  Netherton  Coal  Company, 
said  he  lived  at  Deuchar  street,  Newcastle.  He  knew  the  deceased  man 
Nisbet.  He  knew  him  as  the  Widdrington  cashier,  and  had  known  him 
four  or  five  years  by  sight.  He  had  traveled  in  the  same  train  with  him 
for  about  the  same  period.  They  were  both  going  on  the  same  errand, 
witness  carrying  money,  and  the  deceased  carrying  money.  They  had 
never  traveled  in  the  same  compartment.  On  Friday,  March  18,  he  was 
traveling  from  Newcastle  to  Stannington  by  the  10:27  train.  He  was  ac- 
companied by  a  fellow  clerk  named  Spink.  They  got  into  the  second  com- 
partment of  the  first  coach,  third-class.  The  first  compartment  was  a 
smoking  compartment.  Witness  got  in  and  closed  the  door,  but  the  win- 
dow was  down.  After  getting  in  he  went  to  the  door  and  looked  out  of 
the  window  up  and  down  the  platform.  While  he  was  looking  out  of  the 
carriage  window,  he  saw  coming  towards  him  the  deceased  man  and  a 
companion.  They  were  about  eight  or  ten  yards  away  when  he  first  saw 
them,  and  were  coming  In  his  direction.  He  kept  them  in  sight  as  they 
approached.  The  men  got  into  the  compartment  immediately  in  rear  of 
that  in  which  witness  was.  Nisbet  was  first,  and  Nisbet  opened  the  door. 
He  was  quite  sure  it  was  Nisbet.  He  had  not  seen  the  other  man  before, 
to  his  knowledge.  He  had  a  fairly  good  view  of  him  for  two  or  three  sec- 
onds, close  to.    It  was  close  on  train  time  when  he  saw  them.    On  March 
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21  ke  went  to  the  Central  Police  Station  at  Newcastle,  and  was  taken  to  a 
room  where  there  were  nine  men  set  hefore  him.  He  pointed  out  someone. 
He  pointed  out  a  man  as  very  much  resembling  the  companion  of  Nisbet, 
and  he  made  one  or  two  remarks  at  the  same  time  In  the  presence  of  the 
prisoner.  He  said  words  to  the  effect  that  If  he  was  assured  that  the 
murderer  was  amongst  the  nine  men  he  would  have  no  hesitation  In  pick- 
ing the  prisoner  out.  He  had  it  in  his  mind  that  the  prisoner  very  much 
resembled  the  party  he  saw  on  the  18tb.  At  Stannlngton  he  got  out  of  the 
train  with  Spink.  They  waited  for  the  train  to  pass  out  of  the  station, 
as  they  had  to  do  before  leaving  the  platform.  While  standing  there  he 
observed  Nlsbet  sitting  in  the  compartment  Immediately  In  the  rear  and 
as  the  train  was  going  out  deceased  looked  in  their  direction,  and  witness 
bowed  to  him.  He  was  quite  sure  the  deceased  was  In  the  compartment 
at  Stannlngton  when  the  train  left.  He  could  not  say  whether  there  was 
anybody  else  in  the  compartment  or  not.  He  subsequently  gave  a  descrip- 
tion of  the  man  whom  he  had  seen  at  Newcastle  with  Nlsbet  to  the  police. 
The  man  he  saw  with  Nlsbet  had  an  overcoat  on — fawn  colored  to  the  best 
-of  his  knowledge;  and  he  had  on  a  hard  felt  hat. 

Mr.  Mitchell  Innes:  I  do  not  think  you  said  anything  at  the  police  court 
about  the  man  wearing  a  fawn  overcoat? — I  gave  that  description  to  the 
police. 

You  never  said  so  before  the  magistrates? — I   was  never  asked. 

I  want  to  ask  you  about  this  so-called  Identification.  You  went  down  to 
the  police  station  and  there  found  a  policeman.  Who  was  the  first  police- 
man you  first  saw  there? — I  saw  a  number  together. 

Can  you  mention  one  who  seemed  to  be  In  control? — I  could  not  say 
who  was. 

Do  you   know   Superintendent  Weddell? — Yes. 

Was  he  there? — I  think  he  was.    He  was  there  later,  anyway. 

You  went  Into  a  room  and  found  nine  men  standing  in  a  row — Yes. 

You  walked  down  more  than  once.  I  put  it  you  walked  two  or  three 
times  and  picked  out  nobody? — I  walked  once  down  the  room. 

I  put  it  to  you,  you  walked  more  than  once? — I  think  not. 

Please,  you  think  not?  Will  you  swear  you  did  not  walk  more  than 
once?  Now  be  careful! — To  the  best  of  my  knowledge  I  walked  down 
once,  and  came  straight  back  to  the  prisoner.    I  had  a  look  at  each  one. 

Then  you  won't  swear  you  did  not  walk  down  more  than  once.  Be  care- 
ful, please. — No,  I  will  not  swear  that. 

I  put  It  to  you  that  you  went  away  from  the  row  of  men  and  approached 
an  officer — I  don't  care  who  he  Is.    Is  that  right? — That  Is  so. 

And  that  you  said  something  to  that  officer — what  was  it?  Tell  me  what 
you  said  to  the  officer. — I  asked  him  what  I  was  expected  to  do. 

By  that  time  you  had  already  walked  down  the  line  at  least  once?— Yes. 

Do  you  mean  to  say  you  were  not  told,  before  you  walked  down  the  line, 
what  you  were  expected  to  do?  What  had  you  gone  there  for? — I  had 
gone  there  to  try  and  identify  the  companion  of  Nlsbet. 

Why  did  you  ask  the  policeman,  what  were  you  expected  to  do?— Because 
I  wanted  to  know  If  by  pointing  out  a  certain  man  I  was  swearing  that 
was  the  man  I  saw  getting  in  with  Nlsbet. 
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How  did  you  come  to  think  that  you  were  swearing  anything?  You  had 
not  been  asked  to  take  an  oath? — In  my  own  mind  I  understand  that  was 
what  identification '  meant. 

But  you  had  not  been  asked  to  swear  anything  or  to  take  any  oath? 
— I  suppose  not,  no. 

Was  it,  Mr.  Hall,  that  you  were  afraid  of  binding  yourself  with  the  same 
effect  as  if  you  had  sworn? — That  was  it  exactly. 

You  were  not  sure  enough  to  bind  yourself  absolutely  by  pointing  out 
anybody? — That  was  just  it. 

When  you  asked  the  policeman  or  officer,  "what  am  I  expected  to  do?** 
what  did  he  answer? — He  said,  "point  him  out." 

But  you  knew  before  you  had  to  point  him  out? — Yes. 

After  he  said,  "Point  him  out,"  what  did  you  say? — I  said  I  would  not 
swear  that  the  man  I  was  going  to  point  out  was  the  companion  of  Nisbet, 
but  if  I  was  assured  that  the  murderer  was  there,  I  would  have  no  hesi- 
tation in  pointing  out  that  man — and  I  pointed  to  the  prisoner. 

Just  pause  a  moment.    You  gave  evidence  about  this  before? — Yes. 

You  were  cross-examined  on  the  question? — Quite. 

May  I  remind  you  what  you  said  then?  I  suppose  you  saw  your  depo- 
sition, after  it  was  read  over,  and  signed  it? — Yes. 

What  you  said  then  was:  *'I  won't  swear  that  the  man  I  pointed  out 
was  the  man  I  saw  get  in  with  Mr.  Nisbet,  but  if  I  could  be  assured  the 
murderer  was  there,  I  would  have  no  hesitation  in  pointing  the  prisoner 
out."  Today  you  have  told  us — I  don't  want  to  catch  you — that  what  you 
said  was  I  won't  swear  that  the  man  I  am  going  to  point  out  was  the 
man  I  saw  get  in  with  Mr.  Nisbet.  Had  you  pointed  the  man  out  or  not 
when  you  said  that? — I  made  that  statement  before.  I  pointed  the  man 
out,  to  explain  my  action. 

But  these  are  the  words  you  used  before  the  magistrates,  "I  won't  swear 
the  man  I  pointed  out  was  the  man  I  saw."  When  you  had  used  words 
something  like  that  had  you  pointed  the  man  out,  or  were  you  still  going 
to  point  him  out? — I  was  just  going  to  point  him  out.  I  was  referring  to 
the  Question  of  attempted  identification. 

Your  account  now  then  is  this: — I  understand  you  put  it  that  you  won't 
swear  you  walked  down  the  line  more  than  once,  that  you  went  to  a  police- 
man and  asked  what  you  were  expected  to  do,  and  that  he  said,  "Point 
him  out." — I  said  I  would  not  swear  the  man  I  am  about  to  point  out  was 
the  companion  of  Nisbet,  but  if  I  could  be  assured  the  murderer  was  there 
I  would  have  no  hesitation  in  pointing  out  that  man,  and  pointed  to  the 
prisoner. 

Curious  expression  to  use,  "murderer?" — Perhaps  I  should  have  said 
companion  of  Nisbet.    It  would  have  been  better,  perhaps. 

Did  you  use  the  word  murderer  because  you  had  formed  some  conclusion 
in  your  mind  in  regard  to  this  case? — No. 

Mr,  Mitchell  Innes:  Simply  a  pleasant  way  of  referring  to  the  prisoner! 

Re-examined,  witness  said  he  knew  a  murder  had  been  conlmitted,  and 
everybody  knew  it  in  the  district.  He  knew  what  he  had  been  called  to  the 
police  station  for. 
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Are  you  aure  you  used  the  word  murderer  or  companion  of  Nisbet? — I 
think  I  used  the  word  murderer. 

John  William  Spink,  a  clerk  living  at  51  Highbury,  Newcastle,  said 
he  was  a  fellow  clerk  with  the  last  witness.  On  March  18,  he  traveled 
with  last  witness  to  Stannington  in  the  second  compartment  of  the  first 
coach.  When  he  got  into  the  carriage,  he  sat  down  and  did  not  see  any- 
body on  the  platform.  At  Stannington  they  both  got  out  of  the  train  and 
put  their  bags  on  the  platform.  While  standing  on  the  platform,  they 
saw  the  deceased  and  a  companion  in  the  carriage  to  the  rear  of  the  one 
they  left.  The  deceased  was  sitting  facing  the  engine,  on  the  far  side  of 
the  carriage  from  the  platform.  Deceased  nodded  to  them.  Witness  could 
not  say  who  the  other  was. 

Mr.  Lotoenthal:  Did  he  resemble  anybody  you  have  since  seen? — Yes,  he 
was  like  the  prisoner. 

He  was  like  the  prisoner,  but  you  won't  swear  whether  he  was? — That 
is  so. 

Witness  added  that  he  never  saw  anyone  else  in  the  compartment. 

Mr.  Mitchell  Innes:  Was  the  train  moving  when  you  saw  the  deceased 
and  this  other  man? — I  saw  them  before  the  train  started  to  move. 

You  saw  them  before  the  train  started? — Yes. 

I  don't  want  to  labor  this  point.  I  want  to  remind  you  that  what  you 
said  before  the  magistrates  was  this — "I  noticed  the  train  pass  out  from 
the  station  on  its  journey.  Then  I  noticed  Nisbet"? — I  saw  him  then  and 
before. 

How  long  before  the  train  began  to  move? — Immediately  we  got  out,  I 
put  the  bags  on  the  platform,  and  then  we  saw  him. 

How  soon  did  the  train  begin  to  move? — In  about  a  quarter  of  a  minute. 

I  suppose  you  would  put  your  bags  down  opposite  the  carriage? — Not 
necessarily.     Between  our  c.arrlage  and  the  other  one. 

I  understand  your  account  of  the  matter  to  be  that  Mr.  Nisbet  was  facing 
the  engine,  and  the  other  man  was  sitting  with  his  back  to  the  engine? 
— That  is  so. 

Now,  you  had  an  opportunity  of  identifying  this  man.  You  were  taken 
like  your  friend  to  identify  him? — I  was. 

And  you  could  not? — No,  I  could  not. 

Mr.  Tindal  Atkinson:  Did  you  notice  whether  the  man  you  saw  in  the 
carriage  had  a  moustache? — He  had. 

Did  you  notice  what  sort  of  a  hat  he  was  wearing? — A  black  felt  hat. 

Mb.  Justice  Coleridge:  Hard  or  soft? — Hard. 

Mr.  Tindal  Atkinson:  When  you  were  called  upon  to  pick  out  the  man 
you  had  seen  in  the  railway  carriage,  did  you  pick  out  anybody  else? — 
No,  I  said  nothing. 

Cecily  Elizabeth  Nisbet,  widow  of  the  deceased  man.  was  the  next 
witness,  and  appeared  in  the  box  in  heavy  mourning,  and  was  accommo- 
dated with  a  seat.  She  said  the  deceased  was  her  husband  and  they  lived 
at  180  Heaton  Road,  Newcastle.  He  was  44  years  of  age,  and  5  feet  3  or 
4  inches  in  height.  He  had  a  fresh  complexion,  a  moustache,  and  wore 
gold  spectacles.     He  was  at  the  time  of  his  death  in  the  employ  of  the 
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proprietors  of  the  Stobswood  Colliery,  and  had  been  so  for  a  number  of 
years.  On  alternate  Fridays,  he  went  to  Wlddrington  with  money  to  pay 
the  men's  wages,  and  usually  traveled  by  the  10:27  train.  Heaton  Road 
was  close  to  Heaton  Station.  She  had  been  in  the  habit  of  going  to  the 
station  to  meet  the  train  on  the  way  to  Widdrington,  and  speaking  with 
her  husband.  On  Friday,  March  18,  she  went  to  Heaton  Station  to  meet 
the  train.  In  the  first  instance  she  went  to  the  rear  of  the  train,  as  it  was 
more  in  keeping  with  her  husband's  habit  to  travel  there.  On  finding  he 
was  not  there,  she  went  along  the  platform  and  noticed  her  husband  look- 
ing out  of  a  carriage  window,  close  to  the  engine.  She  had  a  conversation 
with  him.  Whilst  she  was  talking,  she  noticed  there  was  someone  else 
in  the  same  compartment.  It  was  a  man,  and  he  was  sitting  on  a  seat  fac- 
ing the  engine  at  the  far  end.  She  saw  his  profile.  He  had  his  coat  collar 
hoisted  up,  and  he  never  moved.  There  was  a  shadow  from  the  tunnel 
right  on  to  the  seat  of  the  carriage.  The  shadow  of  the  tunnel  was  on  the 
seat,  but  she  saw  the  profile  of  the  man  distinctly.  She  remained  there 
until  the  train  went  out.  There  was  no  one  else  In  the  carriage  except  her 
husband  and  this  man.  She  gave  evidence  before  the  magistrates  and  also 
before  the  coroner.  Her  evidence  was  taken  down,  and  after  her  evidence 
had  been  given  she  left  the  witness  box.  She  had  to  be  carried  from  the 
box,  having  fainted  when  she  answered  her  last  question.  She  had 
seen  something  that  caused  her  to  faint.  She  had  recognized  the 
man  she  saw  In  the  train  in  the  same  position  exactly.  That  was 
the  first  time  she  had  seen  his  face  exactly  in  that  position  since  that 
morning.  Up  to  that  time  she  had  said  she  could  not  identify  the  man 
distinctly. 

Mr,  Tindal  Atkinson:  Having  seen  what  you  told  us.  are  you  able  to 
give  any  opinion  as  to  who  was  the  man  that  you  saw  in  the  carriage?— 
Yes. 

Who  was  It? — The  man  In  the  dock,  Dlckman. 

Are  you  certain? — Yes;  perfectly  certain. 

Mr.  Mitchell  Innes:  You  are  more  certain  now  than  you  were  before 
the  magistrates? — Yes,  I  am  certain. 

Because  so  far  as  you  got  that  day,  according  to  your  evidence,  is  that 
he  resembled  the  man  sitting  behind  you.  You  saw  this  man  in  court,  and, 
pointing  to  Dlckman,  you  said  he  resembled  the  man. — Yes;  I  recognize 
him  distinctly. 

What  has  made  you  certain  since  you  said  that?  I  thought  you  told 
my  friend  you  were  quite  certain  this  was  the  man? — ^Yes. 

Why  are  you  certain  now  if- you  were  not  certain  before  the  magistrates? 
— I  don't  remember  if  I  said  that. 

What  you  said  before  the  magistrates  was,  "he  resembled  the  man 
sitting  behind  you,  with  his  face  this  way."  Was  that  what  you  said? — If  it 
is  there  it  will  be  right,  but  I  scarcely  remember.  I  wish  you  would  not 
call  me  Mrs.  Dlckman,  you  have  done  that  all  through? 

Mr.  Mitchell  Innes:  I  beg  your  pardon.  Do  you  remember,  Mrs.  Nlsbet, 
saying  on  the  first  occasion,  "I  can  only  say  there  was  another  man  there 
in  the  compartment"? — Yes,  I  did  say  that. 
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There  was  a  heavy  shadow  thrown  right  on  to  the  man? — ^Tes. 

You  describe  the  shadow  in  this  way,  '"What  I  did  see  was  a  shadow 
right  on  to  the  man  sitting  on  the  seat  in  the  far  comer  of  the  carriage*' — 
Yes;  that  is  right. 

He  had  his  hat  on? — Yes. 

And  his  collar  hitched  up  in  the  way  you  have  described  it? — ^Yes. 

You  are  quite  sure  he  was  sitting  with  his  face  to  the  engine? — ^Yes. 

Re-examined,  the  word  "resembled*'  has  been  written  down  as  your  evi- 
dence. Do  you  remember  whether  the  word  "resembled"  was  yours,  or 
that  of  the  person  who  examined  you? — I  don't  remember,  but  after  recog- 
nizing the  man  in  the  dock,  I  wiU  perfectly  sure. 

After  the  first  time  you  were  before  the  magistrates  you  say  at  the  con- 
clusion you  fainted? — Yes;  I  told  them  what  was  the  cause  of  my  fainting, 
and  I  wished  to  be  called  up  again  but  was  not  called  on. 

You  asked  to  be  allowed  to  make  a  statement? — ^Yes,  sir;  I  did. 

John  Athet,  a  ticket  collector  at  Morpeth  Station,  stated  he  was  on 
duty  on  March  27.  when  the  10:27  train  from  Newcastle  arrived  up  to 
time  at  Morpeth.  A  man  passed  the  barrier  and  paid  excess  fare.  He 
tendered  an  outward  portion  of  a  third-class  ticket  from  Newcastle  to 
Stannington  and  2i^d.  in  addition.  The  man  said  he  thought  2'4d.  was 
the  correct  fare  from  Stannington  to  Morpeth,  and  witness  replied,  'Tes.** 
The  man's  overcoat  was  loose  and  he  had  the  ticket  and  2V{!d.  ready  in  his 
hand.  There  was  no  other  excess  fare  collected  that  day.  He  had  not 
been  able  to  identify  the  man,  who  gave  the  ticket.  The  man  resembled 
the  prisoner,  but  witness  was  not  quite  certain.  A  train  returned  to  New- 
castle at  11:24.  The  man  who  tendered  the  excess  fare  did  not  ask  about 
any  return  train  to  Stannington. 

Mr.  Mitchell  Innes:  Have  you  any  doubt  that  this  is  the  man  (pointing 
to  the  prisoner)? — I  would  not  like  to  be  positive.  I  can  only  say  he  is 
like  him. 

John  Grant,  a  platelayer  of  Uigham  Lane,  said  he  remembered  traveling 
by  a  train  due  at  Morpeth  at  11:12  on  March  18.  He  joined  the  train  at 
Morpeth  and  traveled  to  Longhirst.  As  he  went  along  the  train  he  looked 
casually  into  the  third  compartment  of  the  first  carriage  and  saw  no  one. 
If  anybody  had  been  visible  In  the  carriage  he  would  have  seen  him.  He 
'  went  into  the  first  compartment  of  the  second  carriage  from  the  engine. 
He  saw  a  Mr.  Bruce  sitting  in  the  first  compartment  of  the  first  carriage. 
He  noticed  no  one  in  any  of  the  other  compartments  of  the  second  car- 
riage. Mr.  Bruce  was  sitting  with  his  back  to  the  engine  on  the  platform 
side. 

John  Thomas  Coskeb,  a  porter  at  Longhirst  Station,  said  he  was  on 
duty  on  March  18,  and  saw  the  10:27  train  from  Newcastle  stop  at  Long- 
hirst. He  was  at  the  north  end  of  the  platform  when  the  train  came  in. 
He  was  meeting  the  engine,  and  when  the  train  stopped  he  was  opposite 
the  front  van.  He  saw  some  passengers  In  the  first  compartment  of  the 
first  coach,  but  there  was  none  in  the  second  and  third  compartments.  He 
saw  the  last  witness  alight  from  the  first  compartment  of  the  second 
carriage. 
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Geoboe  Habreb,  station  master  at  Pegswood,  said  he  was  on  duty  when 
the  10:27  a.  m.  from  Newcastle  arrived  on  March  18.  He  was  on  the 
platform  when  the  train  arrived.  Two  passengers  alighted  from  the  train, 
a  woman  and  a  little  girl.  The  woman  was  Mrs.  Dawson,  of  Railwaj 
Cottages.    He  was  not  at  the  front  of  the  train,  and  did  iiot  examine  it. 

Geoboe  Wiluam  Yeoman,  station  master  at  Longhirst,  said  he  remem- 
bered the  10:27  from  Newcastle  arriving  on  March  18.  Three  persons  got 
out — Platelayer  Grant,  and  a  man  and  woman  belonging  to  Morpeth.  He 
knew  the  latter  by  sight,  and  thought  they  were  named  Foster.  The  man 
and  the  woman  returned  by  the  3:31  train  the  same  afternoon.  He  knew 
the  deceased  well,  but  never  saw  him  that  day. 

John  Yeoman,  stationmaster  at  Widdrington,  said  he  was  on  duty  when 
the  train  in  question  arrived  on  March  18.  He  expected  someone  by  the 
train,  and  looked  through  the  carriages.  He  knew  deceased  well,  but  did 
not  see  him  in  the  train. 

Andbew  Bbuce,  carriage  inspector,  in  the  service  of  the  Railway  Co., 
stated  that  he  traveled  on  March  18  last  by  the  10:27  train  from  New- 
castle. He  was  in  the  first  compartment  of  the  coach  next  to  the  engine. 
There  was  another  gentleman  in  the  carriage,  and  he  got  out  at  Cheving- 
ton.  Witness  saw  two  young  men,  the  witnesses  Hall  and  Spink,  with 
bags,  get  out  at  Stannington.  When  the  train  started  Hall  nodded  to  some 
one  in  the  train.  Witness  traveled  from  Newcastle  to  Alnmouth.  He  saw 
Hall  nod  after  the  train  had  started. 

Thomas  William  Chablton,  foreman  porter  at  Alnmouth,  said  he  was 
on  duty  at  that  station  on  March  18  when  the  10:27  train  from  Newcastle 
came  in.  He  examined  the  compartments  and  opened  the  door  of  the  third 
compartment  of  the  first  carriage.  When  he  opened  the  door  and  looked 
in  he  found  three  streams  of  blood  across  the  compartment,  coming  from 
a  seat  at  the  far  side.  He  opened  the  door  on  the  righthand  side  from  the 
engine.  He  looked  (under  the  seat  and  found  the  body  of  a  man  lying  face 
downwards  on  the  righthand.  The  blood  was  coming  from  where  the  head 
was.  He  found  a  hard  felt  hat  beside  the  head  and  a  pair  of  spectacles 
in  two  pieces.  He  found  one  of  the  pebbles  of  the  spectiacles  on  an  arm 
rest  on  the  seat  facing  the  engine.  The  head  was  away  from  witness.  The 
train  was  shunted  to  a  different  platform  at  Alnmouth,  and  witness  opened 
the  door  at  the  opposite  side  to  that  by  which  passengers  would  alight  and 
join  the  train  on  the  road.  The  train  arrived  up  to  time,  but  the  express 
which  should  have  preceded  it  was  late,  and  the  train  was  shunted  in 
consequence. 

Mr.  Tindal  Atkinson:  Did  you  see  any  firearms? —  No,  sir. 

Did  you  see  any  bag? — No,  sir. 

Did  you  move  the  body  yourself? — No,  sir. 

I  think  you  called  the  police  in? — I  sent  for  the  guard  of  the  train, 
called  for  one  of  the  porters  and  for  the  station  master. 

Did  you  find  a  ticket? — The  station  master  found  a  ticket. 

Mb.  Justice  Coleeidge:  A  ticket  to  Widdrington  from  Newcastle? — ^A 
return  ticket.  Newcastle  to  Widdrington. 

Robebt  Wilkinson,  guard  of  the  10:27  train  on  March  18,  said  the  traim 
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was  composed  of  four  coaches,  and  a  brake  at  each  end.  He  traveled  in 
the  rear  brake.  He  saw  the  train  made  up  again  on  April  3,  and  the  photo- 
graph (produced)  showed  the  train  as  it  was  on  March  18.  He  examined 
the  carriage  when  the  train  was  made  up  and  found  a  carriage  with  a 
picture  of  Brancepeth  Castle. 

William  Hogg,  contractor,  Pegswood,  said  he  had  known  prisoner  for 
eight  or  ten  years,  when  he  was  secretary  at  a  colliery  at  Morpeth.  On 
March  18,  he  had  no  appointment  to  meet  the  prisoner  at  Stannington. 
Witness  on  that  day  was  in  Newcastle.  He  was  engaged  in  sinking  oper- 
ations at  a  place  called  Dovecot  to  which  Stannington  was  the  nearest 
station.  Prisoner  had  visited  him  four  or  five  times.  The  last  time  he 
^as  there  was  on  the  Friday,  a  fortnight  previous  to  the  tragedy. 

Mr.  Tindal  Atkinson:  Had  you  any  appointment  with  the  prisoner,  on 
this  day? — None,  sir. 

Did  you  know  he  was  coming? — No,  sir. 

Had  he  anything  to  do  with  the  work  you  had  got  on  hand? — No,  sir. 

What  train  did  he  come  by  when  he  came  the  fortnight  before? — He 
would  come  with  that  train  something  after  ten  from  Newcastle.  It  was 
about  12  when  he  came  to  see  me. 

Did  he  ever  ask  you  for  any  money? — On  one  occasion  only — somewhere 
about  the  back  end  of  last  year,  about  the  December. 

I  have  reason  to  ask  you,  but  are  you  sure  about  the  date? — I  have  not 
the  date.    I  could  not  tell. 

What  did  he  ask  you  for? — He  asked  me  for  £2. 

Did  he  say  why  he  wanted  the  money? — He  said  he  was  needing  a  couple 
of  sovereigns  to  put  him  over. 

Do  you  mean  to  tide  him  over,  or  what? — To  tide  him  over;  he  said 
something  to  that  effect.     I  gave  him  a  sovereign. 

Cross-examined:  Did  you  understand  it  was  to  tide  him  over  the  week- 
end?— ^That  was  why. 

You    have    known    the    prisoner    some    time? — Yes. 

You  are  engaged  in  sinking  operations? — Yes. 

Andrew  Tait,  detective,  said  that  on  March  21  he  went  to  1  Lily  avenue, 
Jesmond,  where  the  prisoner  lived.  He  rang  the  bell,  and  prisoner  an- 
swered the  door.  Witness  said,  "Are  you  Mr.  Dickman?"  and  he  said 
"Yes."  Witness  asked,  "John  Alexander  Dickman?"  and  he  said  "Yes." 
Witness  asked  if  he  had  be^n  employed  as  a  bookkeeper  with  a  firm  of 
ship  brokers  in  this  city  and  he  replied  "Yes."  Witness  told  him  who  he 
was,  and  added  that  the  Northumberland  County  Police  had  heard  that  he 
was  in  the  company  of  Mr.  Nisbet  on  the  previous  Friday.  Witness  added 
that  he  had  since  learned  that  he  was  an  acquaintance  of  Mr.  Nisbet,  and 
that  the  Northumberland  Police  would  like  to  know  what  light  he  could 
throw  upon  the  affair.  The  prisoner  replied,  "I  knew  Nisbet  for  many 
years.  I  saw  him  on  that  morning.  I  booked  at  the  ticket  window  after 
him,  and  went  by  the  same  train,  but  I  did  not  see  him  after  the  train 
left.  I  would  have  told  the  police  if  I  had  thought  it  would  have  done  any 
good."  Witness  asked  the  accused  if  he  would  accompany  him  to  the 
detective  office,  and  see  Superintendent  Weddell,  and  accused  said  "Cer- 
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tainly."  Accused  returned  Into  the  back  sitting  room,  and  put  his  boots 
on  haying  previously  had  only  his  slippers  on.  Witness  Introduced  the 
prisoner  to  Superintendent  Weddell  at  the  police  station,  and  the  Superin- 
tendent took  from  him  a  voluntary  statement,  in  witness's  presence.  After 
Superintendent  Weddell  had  taken  the  statements,  he  read  It  to  the 
prisoner,  who  said  It  was  correct.  The  sum  of  £17  9s.  lid.  In  money  was 
found  upon  the  prisoner — 15  sovereigns  In  a  Lambton's  Bank  bag,  and  the 
remainder  loose  in  his  pockets.  They  found  also  a  pair  of  gloves,  a  clgrar 
case,  a  card  case  containing  a  local  money  lender's  card  showing  an 
advance  to  accused  of  £20  In  October,  1909.  There  were  eleven  articles 
altogether  found  on  the  prisoner.  Including  a  pair  of  brown  gloves. 

The  Prisoner:  You  have  not  mentioned  the  diary  you  found.  You  will 
see  my  signature  in  It 

Witness  held  up  the  diary  referred  to. 

Mr.  Mitchell  Innes:  The  prisoner  wishes  the  Court  to  see  the  way  he 
signed  his  name  in  the  diary. 

Mr.  Tindal  Atkinson  examined  the  diary,  and  prisoner  stood  up  and 
leaned  over  the  front  of  the  dock  in  his  direction. 

Cross-examined,  witness  said  the  prisoner  made  his  statement  perfectly 
freely  and  readily,  and  went  with  him  readily  when  requested  to  do  so. 
He  showed  every  disposition  so  far  as  witness  could  j.udge  to  assist  the 
police.  Until  the  prisoner  told  him  that  he  had  booked  at  the  same  time 
as  Nisbet  that  morning  and  had  gone  by  that  train,  witness  was  not  aware 
of  the  fact.     That  was  the  first  he  had  heard  of  it. 

He-examined,  witness  said  the  Northumberland  County  police  were  the 
persons  getting  up  this  case,  and  the  information  he  had  was  got  from 
that  source.  It  was  in  consequence  of  that  that  he  went  to  see  the  pris- 
oner. 

Ms,.  Justice  Colkbidge:  You  did  not  know  how  much  the  county  police 
knew  or  suspected? 

Witness:  No,  my  lord.  We  got  a  telephone  message  on  the  Sunday  that 
a  man  named  Dickman  had  been  seen  with  Nisbet  in  the  Central  Station. 
I  made  Inquiries  on  the  Sunday  night  to  locate  Dickman.  and  I  made 
Inquiries  on  the  Monday,  and  I  was  not  very  sure  that  I  had  got  to  the 
right  man's  house  because  he  was  living  in  a  £30  house — £40  with  the 
rates — in  a  good  residential  district.  All  my  inquiries  amongst  people  who 
knew  him  showed  that  he  was  very  hard  up,  and  I  was  therefore  not  sure 
that  he  was  the  man. 

SuPT.  Weddell  said  he  became  aware  of  the  murder  on  March  18.  On 
March  21  he  was  at  the  City  Police  Station,  and  there  saw  the  prisoner 
and  the  last  witness.  The  last  witness  said  "This  is  Mr.  Dickman,  and  he 
will  give  you  a  statement  respecting  what  he  knows  about  the  train  murder 
on  Friday."  Witness  then  took  down  a  statement  from  the  prisoner,  and 
afterwards  handed  it  to  him  to  read.  It  was  a  voluntary  statement.  Pris- 
oner read  it,  and  said  it  was  quite  correct.  The  statement  read  in  the 
opening  speech  for  the  prosecution  was  the  statement.  The  prisoner  was 
arrested,  and  the  things  found  upon  him  were  as  stated  by  iSe  last  wit- 
ness.    On  being  cautioned  and  charged  with  the  murder  of  John  Innes 
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Nisbet,  the  prisoner  replied:  '1  don't  understand  the  proceedings.  It  is 
absurd  for  me  to  deny  the  charge  because  it  is  absurd  to  make  it.  I  only 
say  I  absolutely  deny  it."  Witness  made  an  examination  subsequently  of 
the  house  of  the  prisoner.  In  a  bureau  he  found  various  papers  and  letters 
and  books  relating  to  banking.  There  was  also  a  life  preserver.  On  the 
26th,*  on  another  visit  to  the  house  of  the  prisoner,  he  found  two  pawn 
tickets  (produced),  one  dated  March  30.  The  pawnbrokers  were  J.  and  E. 
Wilson,  12  Pilgrim  street,  Newcastle.  The  article  pawned — a  pair  of  field 
glasses — was  pawned  in  the  name  of  John  Wilkinson.  180  Westmoreland 
Road,  and  the  amount  was  12s.  The  pawnbroker's  name  on  the  second 
ticket  was  James  Summerfield  and  Sons,  of  Pink  Lane,  Newcastle.  The 
ticket  was  dated  March  17  of  this  year,  and  related  to  a  pair  of  field 
glasses,  which  were  pawned  for  15s.  Witness  produced  other  papers  and 
letters  that  he  found,  and  also  two  pass  books  relating  to  accounts  at  the 
National  Provincial  Bank  and  Lambton's  Bank,  which  prisoner  had  had 
at  one  time. 

The  Prisoner  (interrupting):  Those  accounts  are  not  closed,  excuse  me 
interrupting.  ,  ' 

Mb.  Justice  Coleridge,  examining  the  pass-books,  said  that  the  National 
Provincial  Bank  book  was  made  up  to  December  31  last,  when  there  ap- 
peared to  be  a  debit  balance  of  3s.  Lambton's  Bank  book  appeared  to  be 
made  up  to  August  11. 

Mr.  Tindal  Atkinson  said  he  would  call  the  cashiers  from  each  of  the 
two  banks. 

Witness  (continuing)  produced  a  pair  of  trousers  made  by  Burnand,  and 
a  pair  of  Suede  gloves.  He  found  a  slight  dark  stain  on  the  thumb  of  the 
left  glove.  He  had  cut  out  the  stained  piece  and  given  it  to  Dr.  Bolam. 
Witness  did  not  notice  anything  on  the  trousers,  which  had  also  been 
submitted  to  Dr.  Bolam.  Witness  was  present  in  Newcastle  station  on 
April  3  when  a  train  was  made  up  as  it  was  supposed  to  have  been  when 
it  left  Newcastle  at  10:27  a.  m.  on  March  18.  Hepple  was  on  the  platform, 
and  he  identified  the  compartment  in  which  he  was  riding  by  the  picture 
of  Brancepeth  Castle.  Hepple  stood  at  the  door  of  the  compartment  spoken 
of,  and  witness  and  Supt.  Tough  went  towards  the  front  part  of  the  train. 
Hepple  arranged  to  give  them  a  signal  to  stop  when  they  got  to  the  place 
where  he  last  saw  Dlckman  about  to  enter  the  compartment.  Witness 
explained  how  the  experiment  was  carried  out,  and  said  he  and  Super- 
intendent Tough  walked  forwards  so  far  along  the  train,  then  turned 
round,  and  walked  backwards  so  that  they  could  see  Hepple  who  had 
arranged  to  hold  up  his  hand  when  they  got  to  the  place. 

Dr.  Chas.  C.  Bumam  testified  to  the  nature  of  the  wounds 
from  which  the  deceased  died. 

Second  Day.     (July  6th.) 
The  court  opened  at  10:30  a.  m.  and  as  soon  as  Lord 
Coleridge  took  his  seat  the  witness,  John  Athey,  ticket 
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collector  at  Morpeth  station,  was  recalled,  and  his  Lord- 
ship said  he  desired  to  ask  him  one  or  two  questions. 

Mb.  Justice  Coleridge:  I  want  to  ask  you  a  question  or  two  in  relation 
to  the  incident  of  excess  fare  being  paid  at  Morpeth.  Did  you  say  that  the 
man  whom  we  now  know  to  be  the  prisoner  because  he  says  so,  had  om 
a  greatcoat? — Yes;  he  had  on  a  greatcoat. 

Can  you  tell  what  the  color  was? — No. 

Could  you  tell  whether  on  not  he  had  a  bag  with  him? — I  cannot  swear 
positively.     I  could  not  see  his  right  hand. 

You  cannot  say  whether  he  had  a  bag  or  not? — No. 

You  have  seen  the  bag,  and  it  is  one  of  considerable  size? — ^Yes. 

And  still  you  cannot  say  whether  he  had  a  bag  or  not? — If  he  had,  it 
would  be  under  his  coat,  but  I  could  not  say  if  he  had  a  bag. 

He  was  not  carrying  a  bag  out? — No;  but  I  could  not  see  his  right  hand. 

You  said  something  about  his  holding  his  coat? — ^The  overcoat  overlap- 
ping the  hand.    It  was  open,  and  I  could  not  see  the  right  hand. 

Mb.  Justice  Coleridge  (to  the  jury):  Is  that  what  you  want? 

The  Foreman:  Yes. 

Thomas  Simpson,  in  the  employ  of  Messrs.  Pape,  gunsmiths,  Colling- 
wood  Street,  Newcastle,  said  he  had  been  shown  the  four  bullets  (pro- 
duced) by  Supt.  Weddell.  They  differed  in  appearance  and  size.  Two  of 
them  were  coated  with  nickel;  they  were  of  .250  calibre.  The  two  others 
were  lead  bullets,  uncoated,  and  the  size  was  .320.  The  nickelplated  bullets 
would  be  fired  from  a  self-discharging  automatic  pistol.  The  cartridges 
were  contained  in  a  magazine,  and  there  would  be  seven  cartridges  when  the 
weapon  was  fully  loaded.  The  automatic  pistol  was  known  in  the  trade . 
as  a  magazine  pistol. 

Mb.  Justice  Coleridge  examined  the  pistol. 

Mr.  Tindal  Atkinson:  The  pistol  is  flattish,  and  could  be  carried  easily 
in  the  pocket? — Yes. 

Witness,  continuing,  said  the  two  other  bullets  were  larger.  They  could 
not  have  been  fired  from  the  pistol  produced.  It  was  of  a  common  size. 
If  the  four  bullets  were  found  in  the  dead  man's  body  they  must  necessarily 
have  been  fired  from  different  pistols.  These  pistols  were  such  as  were 
ordinarily  on  sale  at  a  gunsmith's. 

Mr.  Mitchell  Innea:  And  could  easily  be  purchased  by  anybody? — Quite 
easily. 

And  the  same  thing  is  true  of  the  bullets? — Yes. 

Andbew  Kibkwood,  in  the  employ  of  Mr.  Pape,  said  under  the  Pistols 
Act  of  1903  they  kept  the  register  produced.  Witness's  attention  was  di- 
rected to  an  entry  In  the  register  which  he  said  was  in  his  handwriting. 
When  a  revolver  was  sold  it  was  entered  in  the  register.  Witness  made 
an  entry  in  the  book  when  he  sold  a  revolver,  and  sometimes  when  one 
was  sold  by  someone  else  in  the  shop. 

Mr.  Tindal  Atkinson:  C^n  you  say  that  you  yourself,  by  looking  at  that 
entry,  sold  that  particular  pistol  tp  the  person  whose  name  appears  In  the 
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register? — No;  I  could  not  say  that  I  sold  it  myself.    I  could  not  swear 
to  that. 

You  have  made  the  entry  in  those  circumstances  from  information 
given  to  you  by  somebody  else? — I  might  have  sold  it  myself.  It  is  such 
a  long  time  since  that  I  cannot  tell  now. 

Do  you  mean  to  say  it  might  have  been  sold  by  somebody  else  who 
gave  information  to  you,  and  you  might  have  entered  it  in  the  book? — 
Yes. 
Mr,  Tindal Atkinson:  That  is  my  difficulty,  my  lord. 
Mr.  Mitchell  Innes  said  he  appreciated  very  much  the  absolutely  fair 
way  in  which  the  case  was  conducted. 

Police  Sebgeant  Peteb  Halliday,  stationed  at  the  Moot  Hall,  Newcastle, 
daid  the  prisoner  was,  on  March  30  last,  in  custody  in  the  cells  in  the 
Moot  Hall,  and  witness  took  from  him  a  Burberry  overcoat  and  certaia 
other  clothes  produced.  He  handed  the  overcoat  to  Dr.  Bolam  on  the 
evening  of  the  same  day.  Prisoner  was  wearing  it  when  he  was  brought 
in,  but  he  took  it  off  in  the  cell. 

Db.  Robebt  a.  Bolam,  M.  R.  C.  P.,  Professor  of  Medical  Jurisprudence 
in  the  College  of  Medicine  at  Newcastle,  said  a  pair  of  Suede  gloves,  a  pair 
of  trousers,  and  what  was  known  as  a  Burberry  overcoat,  were  handed 
to  him.  He  examined  the  gloves  and  found  blood  on  them.  He  could 
not  swear  that  it  was  human  blood.  It  was  mammal  blood.  He  found  also 
stains  inside  the  pocket  of  the  prisoner's  trousers. 

Can  you  tell  these  stains  were  recent  stains  of  blood? — They  were  re- 
cent. 
And  you  examined  them,  when? — On  the  26th  of  March. 
These  stains  had  been  made  within  what  space  of  time? — ^Within  the 
space  of  a  fortnight. 
Did  you  also  have  handed  to  you  a  Burberry  overcoat? — I  had. 
It  is  called  a  Burberry.    We  understand  by  that  it  Is  prepared  cloth? — 
Yes. 
The  outside  is  prepared  in  some  way  to  resist  the  rain? — ^Yes. 
Did  you  find  anything  on  that  overcoat  after  it  had  been  handed  to  you? 
— There  was  a  large  stain  upon  the  left  front.    I  cut  out  a  portion  for  ex- 
amination.   The  stain  still  persists  below. 
You  have  examined  that  carefully? — I  have. 

Mb.  Justice  Colekidoe:  (pointing  to  the  coat) :  Is  that  part  of  the  stain 
untouched? — ^Yes;  it  is  still  persisting. 

Mr.  Tindal  Atkinson:  Could  you  tell  whether  or  not,  from  an  examina- 
tion of  the  stain  originally  on  the  coat,  it  had  been  treated  in  any  way? — 
The  surface  was  frayed,  as  if  it  had  been  rubbed.  The  edges  were  cleaner 
than  any  other  portion  adjoining.  It  smelt  faintly  of  paraffin,  and,  micro- 
scopically, there  were  droplets  of  oil,  which  might  have  been  paraffin. 

Are  you  mentioning  this  as  a  reason  for  coming  to  any  conclusion.  I 
asked  you,  you  know,  whether  you  could  say  if  the  stain  had  been  treated 
or  not? — Yes,  it  had  evidently  been  rubbed,  and  it  was  stained  with  paraffin. 
I  could  come  to  no  further  conclusion. 
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Now.  assuming  for  a  moment  that  there  was  a  stain  of  blood,  on  a 
materia]  of  this  kind,  would  it  be  possible  to  wash  out  the  traces  of  blood, 
either  by  water  or  by  paraffin? — It  would  be  possible. 

I  say  on  material  of  this  kind — Yes,  on  material  of  this  kind. 

You  have  got  the  coat  before  you.  Are  there  pockets  in  it? — There  is 
a  large  pocket,  entered  by  a  slit,  on  either  side. 

You  may  put  a  hand  through  the  slit  into  the  pocket?— Yes. 

Witness  drew  the  pocket  out,  and  held  it  up. 

Counsel:  That  is  a  pocket  that  would  easily  hold  a  pistol  like  that  that  has 
been  produced? — Yes. 

Or  it  could  be  held  through  the  slit  and  covered  by  the  coat? — Very 
easily. 

Or  a  bag  or  any  other  article  might  have  been  held  underneath  the  coat 
by  a  hand  through  the  slit. — Quite  easily. 

Mr.  Mitchell  Innea:  Can  you  find  any  evidence  of  blood  whatever  on  the 
Burberry  coat? — None,  sir. 

Of  any  kind? — Not  of  any  kind. 

So  far  as  the  stain  Itself  Is  concerned,  when  you  saw  it,  it  might  have 
been  anything,  any  kind  of  dirt? — It  was  a  stain  of  paraffin,  with  a  concep- 
tion of  the  lighter  area  outside. 

You  mean  where  it  was  more  rubbed? — Where  it  was  more  cleansed. 

And  if  the  outer  area  was  more  cleansed,  it  would  mean  that  the  drlglnal 
stain  was  more  successfully  removed? — I  am  not  in  a  position  to  state  that. 

I  understand  it  to  be  said  that  this  was  a  longish  stain.  Part  of  it  was 
less  well  cleansed  and  part  of  it  better  cleansed.  What  do  you  mean  by  the 
outer  area? — The  fringe  of  this  area  described  showed  a  portion  on  which 
there  was  no  paraffin,  and  it  was  lighter  than  the  surrounding  area,  ligRter 
than  any  other  portion  of  the  coat. 

That  portion,  I  understand,  had  never  been  covered  by  the  stain? — No; 
never  been  covered  by  the  paraffin  stain. 

But  whether  outer  or  inner  area,  there  was  no  trace  whatever  of  blood? — 
No. 

Would  someone  produce  these  gloves?  Would  you  be  kind  enough,  Dr. 
Bolam,  to  hold  that  glove  up  with  the  left  thumb  extended,  and  show  the 
point  you  cut  out,  and  the  other  tip  of  the  finger?  Would  you  kindly 
produce  the  part  you  cut  out? — I  can  only  produce  parts  of  it. 

Is  it  true  to  say.  Dr.  Bolam,  that  the  little  shawl  pin  points  of  blood 
in  the  pocket  were  in  such  a  position  as  might  have  been  caused  by  this 
thumbed  glove  being  put  into  the  pocket? — Yes. 

The  stain  on  the  coat  might  have  been  contracted  at  a  colliery,  w***"  Z"^ 
and  coal  dust  about?  It  might  have  been  caused  by  that  ana  tnen 
treated  with  paraffin? — So  far  as  I  can  tell. 

There  is  nothing  to  make  you  conclude  otherwise? — No,  sir. 

Mb.  Justice  Coleridge:  Supposing  the  stain  had  been  blood,  would  par- 
affin remove  the  signs  of  it? — It  would  vitiate  some  of  the  tests,  and  pre- 
vent their  application. 

Peteb  Spooneb,  colliery  manager  at  Barmoor  EJast  Colliery,  said  that  on 
June  9  he  went  to  No.  1  seam,  and  examined  the  air  shaft.    The  pit  was 
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the  Isabella  Pit.  He  saw  something  lying  at  the  bottom  of  No.  2.  which 
was  the  leather  bag  that  had  been  produced.  The  bag  had  been  cut.  He 
found  some  coppers  in  it,  and  also  at  the  place  he  found  a  considerable 
amount  of  copper,  14s.  8d.  in  all.  He  handed  the  bag  to  Superintendent 
Marshall,  together  with  the  papers  which  were  in  it  at  the  time.  He  knew 
the  prisoner,  and  had  been  a  fellow  workman  of  his.  He  had  talked 
to  him  about  the  difficulties  at  their  mine,  which  were  troubles  about 
the  large'  quantity  of  water.  He  did  not  know  that  prisoner  knew 
where  the  pit  was,  but  he  had  discussed  the  matter  of  water  with 
him.  The  airshaft  was  covered  with  an  iron  gate,  which  could  be  quite 
easily  lifted  with  the  hand. 

Thomas  Marshall,  Superintendent  of  Police  at  Morpeth,  said  he  re- 
ceived the  bag  from  the  last  witness,  the  papers  and  14s.  8d.  in  money. 
Witness  made  further  searches,  and  found  4s.  9d.  in  copper,  making  a  total 
of  19s.  8d.  in  copper. 

Samuel  Cohen,  manager  of  the  Cash  Accommodation  and  Investment 
Company,  Northumberland  Street,  Newcastle,  said  he  knew  the  prisoner, 
who  came  to  his  office  about  October  15  last.  He  asked  for  the  loan  of 
£20,  and  said  he  would  probably  want  it  for  about  three  months  at  the 
outside.  He  asked  the  charge,  and  witness  told  him  he  would  charge 
£1  per  month.  Prisoner  told  him  he  had  applied  to  other  money  lenders, 
but  their  charges  were  too  much.  The  prisoner  said  he  would  consider 
witness's  terms  and  went  away,  and  returned  again  on  October  18,  and 
witness  lent  him  £20.  Prisoner  gave  him  a  promissory  note,  and  paid 
the  interest  every  month.  After  the  three  months,  in  the  month  of  January, 
the  prisoner  said  he  could  not  possibly  meet  the  amount  and  asked  for  a 
further  period  of  three  months,  which  witness  agreed  to.  The  last  pay- 
ment of  interest  was  made  on  March  17.  He  remembered  the  prisoner  writ- 
ing to  him  in  November  with  reference  to  a  loan  of  £200  for  a  gentle- 
man named  Christie.  Prisoner  introduced  him  to  Mr.  Christie  at  his 
(witness's)  office. 

You  have  told  me  that  £20  was  lent  to  him  on  October  18.  Can  you  tell 
me  how  that  was  paid? 

Mr.  Justice  Coleridge:  Who  paid  any  commission? 

Witness:    On  Christie's  loan? 

Mr.  Justice  Coleridge:  Yes. 

Witness:   I  did  not. 

Idr,  Lowenihal:  How  was  the  £20  paid?— The  principal  of  the  £20  was 
paid  by  the  prisoner's  wife. 

In  what  form  was  the  £20  paid? — It  was  paid  by  me  to  the  prisoner 
in  cash. 

To  whom  was  the  £200  paid  by  you  on  November  24? — ^To  Christie.  It 
was  made  in  a  cheque  payable  to  Christie. 

Do  I  understand  that  the  last  payment  of  interest  by  the  prisoner  was 
on  the  17th  of  March  In  respect  of  the   £20?— That  is  so. 

Do  I  understand  that  since  that  date  the  principal  loan  has  been  repaid? 
— That  is  so. 

On  what  date?— In  May.    I  believe  it  was  the  9th  of  May. 
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Mr.  Tindal  Atkinson:  Of  this  last  year? 

Witness:  This  last  May,  sir. 

Mr.  Mitchell  Innes:  By  whom,  Mr.  Cohen? 

Witness:  By  the  prisoner's  wife,  sir. 

John  Kettebeb,  of  Messrs.  Kuss  and  Co.,  jewelers,  Newcastle,  was  next 
examined,  and  stated  that  on  February  14  last  he  saw  the  prisoner,  who 
came  into  their  shop.  He  said  "Good  morning,"  and,  though  he  (witness) 
could  not  give  the  exact  words  he  said  he  wanted  some  money. 

Mr.  Tindal  Atkinson:  Did  he  say  why  he  wanted  some  money? — No, 
sir.  He  just  said,  so  far  as  I  can  remember,  "I  must  haVe  £5  to  go  to 
Liverpool." 

Did  he  say  anything  as  to  his  financial  condition  for  money  at  that  time? 
— No,  not  that  I  remember. 

Did  he  say  where  in  Liverpool  he  was  going? — No,  I  think  there  was 
some  racing  or  something  of  that  sort.    I  think  there  was  the  Waterloo  Cui^- 

Ma.  Justice  Colebidge:  For  the  Waterloo  Cup.  Did  he  say  that? — ^Yes, 
sir. 

Witness  continuing,  said  prisoner  offered  as  security  for  the  £5  some 
articles  of  jewelry,  which  he  had  bought  there  some  three  years  ago. 
There  was  a  gold  scarf  ring  set  with  three  brilliants,  a  set  of  studs,  and 
links.  They  had  been  worn  for  some  time.  Witness  took  these  articles 
and  lent  prisoner  the  £5,  and  he  saw  him  three  or  four  days  afterwards. 
Prisoner  then  said  he  was  not  in  a  position  to  pay  him  back  at  present, 
but  he  (witness)  would  not  have  to  wait  very  long.  It  would  be  all  right. 
Witness  had  still  the  articles  in  his  possession.  Prisoner  had  not  yet 
paid  back  the  money  he  got. 

Mr.  Mitchell  Innes:  I  think  the  studs  and  sleeve  links  were  gold? — 
Yes. 

John  Badcock  and  Robert  Sedcole,  bank  clerks,  testified  as  to  the  state 
of  prisoner's  bank  accounts  at  qertain  dates. 

Frank  Chbistie,  coal  merchant,  said  he  knew  Dickman,  and  first  knew 
him  when  he  was  secretary  of  the  Morpeth  Moor  Co.,  about  six  years  ago. 
That  company  was  now  extinct,  and  there  was  a  new  company  in  which 
Dickman  had  no  office.  Witness  occasionally  hacked  horses  through  Dick- 
man.  He  borrowed  £200  from  Cohen,  to  whom  he  was  introduced  by 
Dickman.  The  cheque  was  made  out  to  witness,  who  endorsed  it  and 
handed  it  to  Dickman. 

Mr.  Tindal  Atkinson:  What  was  the  £200  for? — ^Partly  on  my  owm 
private  affairs. 

How  much:  About  half  of  it. 

And  the  other  half,  what  was  done  with  that? — It  went  for  betting 
transactions. 

Was  it  to  be  used  by  Dickman  for  betting,  or  what? — ^Yes;  through  him. 

On  whose  account? — On  mine. 

Was  Dickman  to  receive  anything  himself  out  of  it,  supposing  it  was 
successful? — ^Yes,  imdoubtedly. 

How  much? — There  was  no  definite  arrangement.  Witness  ultimately 
got  about  £100. 
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Mr,  Tindal  Atkinson:  What  became  of  the  rest? — I  could  not  tell  you. 

Did  he  tell  you  what  had  become  of  it? — He  said  the  transactions  had 
not  come  to  anything.    The  betting  was  not  successful. 

Cross-examined  by  Mr,  Mitchell  Innes:  Dickman  had  nothing  to  do  with 
the  sinking  operations  at  Dovecote.  Witness  was  interested  in  them.  The 
sinking  was  for  coali  Dickman  had  no  authority  from  witness  to  go  to 
Dovecot.  He  came  to  witness's  office  pretty  regularly  after  the  sale  of  the 
colliery  and  gave  him  information  about  the  Morpeth  Moor  Colliery. 

I  don't  suggest  he  was  interested  in  it  pecuniarily.  I  take  it  that  he 
was  interested  in  it  in  the  hope  of  getting  some  commission  out  of  it? — He 
would  get  it  when  the  Qolliery  was  sold. 

What  I  mean  is,  he  wanted  the  thing  to  go  on  -successfully.  I  suggest 
to  you  that  he  talked  about  Dovecot  colliery  as  well  as  Morpeth  Moor  col- 
liery. 

Mr.  Justice  Coleridge:  Is  Dovecot  different  from  Morpeth  Moor? — Yes. 

Have  you  anything  to  do  with  Dovecot? — ^Yes. 

And  with  Morpeth  Moor? — It  was  sold  last  year. 

And  this  year  you  had  nothing  to  do  with  it? — Nothing  whatever. 

Mr,  Mitchell  Innes:  I  suggest  that  the  prisoner  did  in  fact  mention  Dove- 
cot Colliery  to  you  in  your  office  sometimes? — He  might  have  done  so. 
but  I  have  no  recolection  of  it. 
'     Did  you  ever  go  out  to  Dovecot  Colliery? — Oh,  yes. 

I  suggest  that  on  one  occasion  or,  perhaps  more,  you  suggested  to  Dick- 
man that  he  should  accompany  you  to  Dovecot? — I  might  have  done  so, 
but  I  have  no  receoUectlon. 

There  would  be  nothing  surprising  if  you  had?    I  don't  think  so. 

You  are  quite  clear  that  the  prisoner  had  more  than  £100  of  that  £200? 
— It  would  not  be  very  much. 

I  suggest  to  you  that  he  got  £150? — He  would  not  get  as  much  as  that. 

You  say  over  £100? — He  probably  got  a  little  over  that. 

William  Albert  Christie,  a  clerk  in  the  Savings  Bank  Department  of 
the  General  Post  Office,  London,  was  then  called. 

Having  taken  the  oath,  witness,  addressing  his  lordship,  said:   Before^ 
I  give  this  evidence  I  must  ask  your  direction  under  the  Secrecy  Clause 
of  the  Act  of  Parliament.    We  cannot  give  this  information  except  by  your 
direction. 

Mr.  Lowenthal:  I  am  asking,  my  lord,  for  the  production  of  the  extract 
from  the  Savings  Bank  account  of  Mrs.  Dickman.  I  ask  your  lordship 
to  direct  me. 

Mr.  Justice  Coleridge  gave  assent,  and  the  witness  gave  evidence. 

Mr.  Lowenthal  (to  witness):  That  account  shows  the  total  amount  of 
deposit  between  1907  and  1910  to  be  £15  Os.  9d?— Yes;  that  is  the  balance 
standing  to  the  credit  on  January  1,  1910.  On  January  5,  £12  was  drawn 
out;  on  February  1.  £1;  on  February  16,  £1;  on  March  14,  10s.;  leaving 
a  balance  of  10s.  9d.?— Yes. 

Mr,  Mitchell  Innes:  This  is  the  account  of  Mrs.  Annie  Dickman,  of  1 
Lily  Avenue,  Jesmond? — Yes. 
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And  it  goes  without  saying  that  these  sums  were  drawn  by  the  depositor? 
—Yes. 

Inspector  Jas.  Irving  said  he  was  in  charge  of  the  prisoner  at  the  Moot 
Hall  Police  Court  on  April  14.  That  was  the  occasion  when  the  evidence 
was  given  as  to  the  finding  of  two  pawn  tickets.  After  evidence  had  been 
given,  he  removed  the  prisoner  down  to  the  cells;  and  prisoner  made  a 
statement.  Prisoner  said.  "There  is  nothing  in  that  evidence  about  the 
pawn  tickets.  When  racing  you  get  mixed  up  with  the  Bigg  Market  boys, 
and,  after  the  season  is  over,  they  are  always  asking,  you  for  money.  The 
one  pair  of  field  glasses  were  my  own.  The  other  pair  I  got  from  a  friend, 
who  owed  me  some  money.  I  took  them  and  pawned  them  myself,  so 
that  if  any  of  the  boys  asked  me  for  money  I  could  pull  out  the  pawn 
tickets,  and  say,  'Look  here!  This  is  what  I  am  down  to.'  They  think  you 
are  hard  up." 

Mr.  Mitchell  Innes:  There  is  a  small  question  of  evidence  I  wish  to 
be  assured  about.  Did  Spink,  the  clerk,  say  at  Stannington  on  which 
side  of  the  carriage  the  two  men  were  sitting — was  it  the  near  side  of  the 
platform,  or  the  further  side? 

Mb.  Justice  Coleridge  (reading  from  his  notes):  He  said,  ''Facing  the 
engine  on  the  far  side."    The  companion  was  sitting  facing  the  deceased." 

Thomas  Paisley,  treasurer  of  the  Newcastle  Co-operative  Society,  103 
Newgate  Street,  Newcastle,  produced  the  books  of  that  society  showing 
the  account  of  Mrs.  Dickman,  commencing  May,  1904,  and  continuing  up 
till  March  17,  1910.  On  October  30.  1907,  the  sum  of  £73  17s.  2d.  was 
standing  to  her  credit.  After  that  date  there  were  three  additions  to 
capital.  The  withdrawals  in  1909  became  frequent,  until,  on  March  17, 
1910,  there  was  credit  balance  of  £4. 

Mr,  Mitchell  Innes  asked  no  questions. 

Mr,  Tindal  Atkinson  said  that  was  the  case  for  the  Crown. 

The  Defense. 
Mr.  Mitchell  Innes,  for  the  defense,  said  that  he  would 
call  no  witnesses,  but  would  put  the  prisoner  himself  into 
the  witness  box,  and  Dickman  was  conducted  there  by  a 
warder.  He  was  examined  by  Lord  William  Percy,  as 
follows : 

John  Alexander  Dickman,  that  is  your  name? — ^Yes,  my  lord. 

Are  you  a  married  man? — I  am. 

Have  you  got  any  children? — A  daughter  and  a  son. 

I  think  you  have  lived  long  in  this  city? — All  my  life. 

Your  address  is  1  Lily  Avenue? — Yes,  it  is  now.  I  have  lived  in  dif- 
ferent places,  but  always  in  the  neighborhood  of  Newcastle-on-Tyne. 

I  want  to  take  your  mind  back  to  1903  and  to  ask  you  some  questions 
about  that  time.  We  have  been  told  by  one  witness  that  you  were  secre- 
tary to  a  colliery  company — I  was  secretary  at  that  time  to  a  syndicate 
that  had  purchased  the  colliery  and  royalty.    A  company  was  formed  later. 
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Where  was  that  colliery? — ^At  Morpeth. 

Who  sold  the  colliery  to  the  new  company? — It  was  bought  by  the 
syndicate.  I  negotiated  the  sale  to  Messrs.  Moore,  Brown  and  Fletcher 
from  Mr.  Frank  Christie. 

In  what  year?— -1905  or  1906.    I  think  it  was  completed  in  1906. 

Were  you  secretary  from  1903  to  1906? — I  was. 

Upon  that  sale  did  you  get  any  commission? — ^From  memory,  I  think 
I  drew   £500  or   £550,  and   £150  given  away. 

About  that  time  did  any  other  money  come  to  you? — I  had  a  legacy 
left  me.    I  think  perhaps  that  was  in  1905  or  1906  or  later. 

It  was  about  that  time  at  any  rate? — ^Yes. 

What  was  the  legacy? — It  was  in  bank  shares  in  the  Wiltshire  and  Dor- 
setshire banks.     I  think  I  got   £220. 

After  leaving  the  employment  of  the  colliery  how  did  you  get  your 
living? — ^Well,  I  took  a  holiday,  and  I  also  occupied  my  time  at  racing 
occasionally,  when  it  suited  me. 

You  used  to  put  money  on  races? — I  did,  considerable  sums,  sometimes 
as  far  as   £100,   £50,  or   £30. 

Did  you  ever  put  money  on  for  a  witness  who  has  come  here  named 
Christie?— I  have. 

And  with  bookmakers? — ^Yes,  and  also  at  the  meetings. 

That  is  what  is  called  working  on  commission? — ^Yes;  but  there  was 
nothing  stated — no  fixed  amount. 

Did  you  have  an  office  at  that  time?— Yes,  I  had.  I  kept  the  old  colliery 
office  for  some  time,  and  then  gave  it  up. 

When? — ^About  the  end  of  the  year.    I  had  it  on  a  yearly  tenancy. 

Ma.  Justice  Coleridge:  Do  you  remember  what  year? — Perhaps  1907  or 
1908.     I  do  not  know  which  year. 

Lord  William  Percy.  May  I  take  it  you  had  times  that  were  sometimes 
good  and  sometimes  bad? — I  was  always  very  fortunate.  Of  course  I  have 
had  my  bad  periods. 

Most  betting  men  have  bad  periods? — ^Yes. 

Do  you  know  the  witness  Cohen? — ^Yes,  the  money  lender. 

Did  you  introduce  anybody  to  him  last  November? — I  did.  I  introduced 
Mr.  Frank  Christie. 

And  as  a  result  of  that  introduction  was  any  money  lent  by  Cohen  to 
Christie? — There  was,  £200. 

Did  you  get  any  part  of  that  £200? — Yes,  I  retained,  as  arranged  by  Mr. 
Christie.   £150. 

For  what  purpose  was  that  arrangement  entered  Into? — For  betting 
transactions. 

And  did  you  in  fact  use  it  in  that  way?— At  that  time  I  did  not.  I 
had  given  up  racing  until  the  flat. 

Was  the  betting  successful  with  that   £150?— No. 

Eventually  did  you  lose  it?— Not  the  whole  £150.  I  lost  about  £110  or 
so,  and  I  lost  some  of  my  own  money  as  well. 

What  happened  to  the  balance  of  the  £150?— I  gave  some  to  Mr.  Christie 
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when  he  came  to  London.  Altogether,  I  think  he  had  about  £78  or  £80 
of  the  £200. 

I  want  to  ask  you  about  another  witness,  Hogg — do  you  know  Mr.  Hogg? 
— Very  well;  very  intimately. 

He  is  a  contractor? — ^Yes. 

Is  he  a  contractor  at  your  old  colliery? — He  did  several  contracts  for 
the  Morpeth  Moor  Colliery  during  the  time  I  was  secretary  for  it. 

As  a  matter  of  fact  it  has  changed  its  name  now? — ^After  it  was  sold 
the  purchaser  called  it  the  Wansbeck  Colliery  Company. 

Dovecot  is  not  the  same  colliery? — Oh,  no. 

Was  it  on  the  same  property? — No.  Morpeth  Moor  royalty  adjoins  Pegs- 
wood;  Dovecot  is  nearer  to  Stannington. 

That  was  the  way  you  got  to  know  Hogg? — Yes. 

Are  there  any  new  workings  going  on  at  Dovecot? — ^They  are  sinking 
a  new  shaft  there  nearer  the  road.  There  is  also  a  drift  about  half  way 
between   Stannington  or  the  Dovecot  pit  and   Morpeth   Station. 

Was  Christie  in  any  way  interested  in  these  sinking  operations? — He  was. 
In  fact,  it  was  through  my  original  introduction  that  Mr.  Christie  and  Mr. 
Hogg  took  up  and  got  this  royalty. 

In  the  early  part  of^this  year  did  you  ever  go  to  see  Mr.  Hogg? — I  think 
I  went  on  several  occasions, 

Was  that  in  connection  with  the  sinking  operations  that  were  taking 
place? — Not  directly,  but  indirectly. 

What  was  it  for? — I  went  out  to  see  him  in  regard  to  private  work  with 
Mr.  Christie. 

And  Christie,  you  told  us,  was  interested  in  the  sinking?— He  was;  I 
wished  to  have  information  to  give  Mr.  Hogg,  information  of  a  private 
nature. 

Do  you  remember  what  the  last  time  was  when  you  went  to  see  Mr. 
Hogg,  before  the  18th  of  March? — I  do;  It  was  the  fortnight  before. 

That  would  be  the  4th — Yes. 

Did  you  In  fact  see  him  that  day? — I  did.  He  was  coming  into  Mor- 
peth and  I  got  a  ride  In  with  him. 

Did  he  drive  you  in? — He  drove  in,  and  I  had  a  seat  in  his  trap. 

Was  it  your  custom  when  you  went  to  Mr.  Hogg  to  make  an  arrangement? 
— Never.    He  was  always  glad  to  see  me,  and  I  was  always  glad  to  see  him. 

Coming  to  the  18th  of  March,  at  what  time  did  you  leave  your  house  that 
morning? — I  think  it  would  be  about  10  o'clock. 

Do  you  remember  what  suit  you  had  on  that  morning? — This  suit  I 
am  wearing  now,  complete. 

Is  it  not  complete  now? — I  had  not  the  same  trousers  on. 

Had  you  that  coat  and  waistcoat  on? — ^Yes;   and  trousers  to  match. 

What  else? — My  black  boots,  the  same  as  I  have  on  now,  a  flannel  shirt, 
and,  I  think,  I  had  a  similar  collar  to  this  and  a  similar  tie,  a  black  hat, 
and  brown  overcoat,  with  a  pair  of  brown  gloves. 

Is  that  coat  here? — I  have  It  down  in  my  cell.  When  you  left  your 
house  where  did  you  go? — I  just  went  to  the  end  of  the  street,  and  got  a 
car  which  stops  at  Fern  avenue. 
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And  then?— I  got  off  at  the  foot  of  Northumberland  Street  and  I  walked 
iown,  intending  to  go  to  the  Quay,  thinking  I  had  plenty  time  to  make  a 
call  and  come  back  for  the  10:27  train;  But,  in  going  down  Grey  Street, 
I  thought  I  would  not  have  sufficient  time,  and  I  cut  through  the  High 
Bridge  for  the  Station  and  I  arrived  there  early. 

How  did  you  enter  the  Station?— -Underneath  the  main  portico,  which 
is  where  the  tramcars  stop,  and  through  the  booking  hall  entrance,  and 
straight  to  the  ticket  office  window. 

When  you  got  into  the  booking  hall  did  you  see  anybody  you  knew? — 
I  did  not  notice  anyone. 

When  you  went  to  the  booking  office? — ^As  I  went  to  the  booking  office 
the  deceased  man  was  walking  away  in  the  opposite  direction.  He  said 
"Good  morning,"  and  I  said,  "Good  morning,"  but  If  he  had  not  spoken 
to  me  I  would  not  have  spoken  to  him. 

Then  did  you  buy  a  ticket? — Yes;  I  got  a  return  ticket  to  Stannington. 

Did  you  know  this  poor  man  Nisbet? — I  have  known  him  by  sight  for 
several  years,  but  he  was  no  companion  of  mine,  and  I  was  never  intimate 
with  him.    I  have  never  made  a  point  of  stopping  to  speak  to  him. 

He  was  a  casual  acquaintance? — ^No;  he  was  not  an  acquaintance.  I  knew 
he  was  on  the  Quay,  but  did  not  know  what  he  was  engaged  in. 

After  having  bought  your  ticket  where  did  you  go? — I  went  to  the  book- 
stall, and  bought  a  Manchester  "Sporting  Chronicle." 

And  from  there? — From  there  I  went  to  the  refreshment  rooms  as  you 
go  down  to  the  Tynemouth  platform,  and  I  had  some  refreshment  in  there, 
and  by  that  time  it  was  about  20  past  by  that  clock.  I  came  out,  and 
walked  round  to  take  my  seat  in  the  train,  but  whether  I  went  through  the 
No.  4  gate,  and  behind  the  cigar  divan,  or  in  front  of  it,  I  will  not  swear, 
but  I  went  to  the  small  urinal  on  No.  8  platform. 

The  urinal  is  at  the  junction,  at  the  bottom  of  No.  5  and  6  platform, 
and  part  of  it  on  No.  8? — ^Yes;  it  is  only  a  small  one. 

You  know  it  has  been  said  here  that  you  were  seen  by  a  witness  walking 
with  Nisbet  along  the  passage,  with  the  railing  on  one  side,  and  the  re- 
freshment room  on  the  right?— I  never  saw  the  deceased  man  again  after 
he  left  the  booking  hall. 

And  you  got  your  ticket  just  after  him? — Yes;  and  to  the  best  of  my 
knowledge  I  was  never  in  his  company  6r  near  him  after  that. 

You  tell  us  whether  you  went  in  at  No.  4,  or  in  front  of  the  cigar  divan 
you  went  to  the  urinal? — Yes. 

After  that  where  did  you  go?— Through  the  connecting  wing  and  took 
my  seat  in  the  train  which  was  a  good  way  up  the  platform. 

After  you  had  taken  your  seat  what  did  you  do? — I  put  my  coat  on  the 
rack,  which  I  had  been  carrying  over  my  arm,  and  read  my  paper,  looking 
at  the  racing  notes.  I  read  different  parts  of  the  paper,  and  had  a  look  at 
the  racing  program  on  the  journey. 

Was  there  any  racing  news  of  importance  that  day? — Yes;  it  was  the 
Grand  National. 

To  a  racing  man  was  the  information  in  that  paper  that  morning  inter- 
esting information? — It  was  indeed. 
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Tou  got  in  and  started  reading  your  paper? — ^Tes;  I  read  different  notes, 
and  looked  at  anything  I  thought  would  be  of  interest  to  me. 

Do  you  remember  the  part  of  the  train  you  got  into? — It  was  very  near 
the  end  of  the  train,  and  I  think  about  two  compartments  away  from  a 
compartment  which  had  a  reserved  ticket  on  the  window.  But  which 
special  or  particular  compartment  I  would  not  be  able  to  definitely  say, 
but  it  was  close  to  that  compartment. 

You  have  told  us  your  ticket  was  to  Stannington? — ^Yes. 

Did  you  notice  the  train  drawing  up  at  Stannington. — I  did  not.  I  don't 
think  I  noticed  any  station  until  I  was  surprised  to  find  the  train  swerv- 
ing, and  then  it  was  Morpeth. 

Is  there  a  swerve  outside  Morpeth? — There  is. 

I  think  that  is  a  bend  on  the  line  that  everybody  who  trav^s  on  the 
line  will  know  well  ?^ Yes. 

It  was  that  which  arrrested  your  attention? — Yes;  that  made  me  wake 
up,  as  it  were. 

When  you  arrived  at  Morpeth,  what  did  you  do? — I  got  my  coat  off  the 
rack  and  opened  the  door,  and  I  noticed  some  porters  and  luggage. 

Where  about  did  your  carriage  draw  up? — A  long  way  up  the  station, 
past  the  refreshment  room,  and  towards  the  north  end  of  the  station. 

What  did  you  do? — I  noticed  a.  group  of  men  shaking  hands,  or  speaking 
to  someone  in  this  reserved  compartment  and  I  passed  by  them. 

The  way  out  is  towards  the  south  end? — Yes. 

And  did  you  give  your  ticket  up? — ^Yes;  I  took  it  out  of  my  waist- 
coat pocket,  the  whole  ticket,  and  I  gave  it  to  the  collector.  I  don't  know 
whether  I  had  my  coat  over  my  arm  or  shoulder.  I  put  my  hand  into 
my  waistcoat  pocket  and  took  onit  some  coppers.  By  that  time  the  man 
gave  me  the  return  half  of  my  ticket  and  I  said  "2%d.  is  the  correct  fare 
difference,"  and  gave  him  2%d. 

Did  you  go  out  of  the  station? — ^Yes;  I  considered  whether  to  come  bacl^ 
to  Stannington  or  not,  but  I  decided  not  to. 

You  knew  there  was  a  train? — Yes;  but  had  I  got  out  at  Stannington, 
I  should  still  have  walked  from  Dovecot  pit  to  Morpeth  Station. 

Was  there  something  there? — Yes;  I  wanted  ps^rticularly  to  see  the  drift, 
and  see  the  class  of  coal  they  were  getting  out. 

What  is  that  drift? — It  is  a  drift  which  delivers  coal  on  to  the  New- 
castle road,  and  it  is  about  half  way  between  Stannington  and  Morpeth. 

Is  it  a  landsale? — Yes. 

Going  back  to  Morpeth  station,  which  way  did  you  leave? — I  went  down 
the  bank,  the  ordinary  way  out,  and  turned  up  the  Newcastle  road,  the 
road  between  Newcastle  and  Morpeth. 

To  go  down  towards  Stannington? — Yes,  from  Morpeth. 

Down  the  main  road,  and  then  turn  to  the  left? — ^No.  You  pass  through 
Stannington;  the  main  road  goes  through  Stannington,  but  to  go  to  the 
Dovecot  you  would  turn  off  to  the  right. 

How  far  did  you  go  down  the  road? — Past  some  houses,  and  within 
sight  of  the  drift. 
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How  far  is  the  drift  from  Morpeth  Station? — ^I  walked  about  half  an 
hour. 

Prisoner  was  handed  a  plan  by  his  Lordship,  and  indicated  on  it  the 
position  of  the  drift,  which  he  thought  was  between  Catchbum  and  Clifton. 

Lord  William  Percy:  As  you  were  going  along  the  road  what  happened? 
— I  took  very  ill.     I  had  a  very  bad  seizure,  and  I  got  over  the  hedge. 

A  seizure  of  what? — I  thought  it  was  diarrhoea.  When  I  attempted  to 
relieve  myself,  I  could  not.  The  fact  that  I  was  in  a  very  unusual  position, 
and  the  great  amount  of  strain  brought  another  complaint  on.  I  did  not 
tell  Supt  Weddell  about  that  beca/ujse  I  did  not  wish  to  disclose  my  in- 
firmities. 

What  is  the  other  complaint? — Piles.  I  have  beeri  troubled  with  these 
for  about  twelve  or  fifteen  years.  While  I  have  been  in  prison,  I  have 
been  treated  for  them.    I  have  ointment. 

Going  back  to  the  field,  what  happened? — Well,  I  passed  some  water,  and 
I  felt  slightly  relieved,  and  I  spread  my  coat  out  and  lay  down.  I  was 
very  bad.  I  remember  at  Brampton,  some  time  ago,  I  was  bad  from  9:30 
right  up  to  the  dinner  time. 

How  long  do  you  think  you  lay  down? — About  half  an  hour.  I  got  up 
and  down. 

What  did  you  get  up  to  do? — I  thought  I  would  try  to  relieve  myself 
to  put  myself  right. 

And  you  could  not? — No,  I  could  not. 

You  got  up;  what  did  you  do  then? — I  was  in  such  a  state  that  I  thought 
it  would  be  better  to  get  back  to  Morpeth,  and  get  the  train  home,  and 
go  and  have  myself  put  in  proper  order. 

Then  did  you  go  back  towards  Morpeth  station? — I  did.  But,  I  didn't 
walk  so  quickly. 

What  time  did  you  get  to  Morpeth? — It  would  be  about  20  past  1  when 
I  was  on  the  platform.  It  might  have  been  a  little  earlier.  I  went  out 
at  the  east  side  of  the  station.  I  thought  the  express  might  have  been 
late.  When  I  have  travelled  for  the  Colliery  Company,  I  have  known 
the  express  late. 

When  does  the  express  go? — ^About  10  or  12  minutes  past  1. 

You  were  a  few  minutes  late  for  the  express? — ^Yes,  as  it  turned  out  to 
be.  I  went  out  into  the  station  to  cool  off  a  little,  and  looked  into  the  coal 
depot,  to  see  if  they  were  doing  any  business.  I  went  up  the  bank  as  far 
as  the  auction  mart. 

When  you  left  the  station  by  the  east  side,  did  you  meet  anybody  you 
knew? — ^No  one  that  I  knew.  I  did  not  take  particular  notice  of  anyone. 
The  thought  struck  me  to  see  Mr.  Hogg,  and  I  thought  of  the  Newcastle 
Arms.  In  going  down  there  I  met  Elliott  and  a  friend.  I  stopped,  and  on 
the  spur  of  the  moment  1  asked  him  if  he  had  any  information  about  the 
big  race. 

Was  that  Sanderson?— Yes. 

After  stopping  to  speak  to  these  two,  I  thought  I  had  better  return  and 
catch  the  1:40. 
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Did  you  get  back  in  time  for  the  1:40  train? — ^Yes. 

And  did  you  take  the  1:40  train  back  to  Newcastle? — I  did.  I  got  into 
a  compartment  which  was.  heated,  and  that  greatly  relieved  me. 

That  was  on  the  train  going  back  to  Newcastle? — Yes. 

That  is  the  18th.  I  do  not  think  we  need  have  anything  about  the  Sat- 
urday and  the  Sunday.  Now,  on  the  Monday  did  a  detective  come  to  see 
you  at  your  house  in  the  evening? — Yes,  about  5  o'clock. 

What  did  he  say  when  he  came  in? — I  think  he  asked  me  my  name,  or 
if  I  was  Mr.  Dickman.    I  said  I  was. 

Then  he  asked  you  to  go  to  the  police  station? — He  asked  me  to  come 
down  and  make  a  statement.  I  said  I  would.  I  went  straight  away,  and 
my  wife  came  in  Just  as  we  went  out. 

Did  you  make  that  statement  which  has  been  read  to  the  Jury  in  this 
case? — ^Yes,  to  Mr.  Weddell,  who  took  it  down.  I  did  not  go  closely  into 
details,  but  It  is  substantially  correct. 

When  you  were  in  the  police  station,  were  you  dressed  in  the  same 
clothes  as  you  had  been  dressed  In  on  the  Friday? — I  had  this  (pointing 
to  the  clothes  he  was  wearing)  complete  light  suit  on. 

Did  you  tell  the  police  at  the  station  they  were  not  the  same  clothes? — 
I  did.  I  said  it  was  not  the  suit  I  had  on  the  Friday,  to  Supt  Wilson,  I 
think — a  very  stout  gentleman. 

Lord  William  Percy:  Where  are  those  trousers,  produced  in  court  yes- 
terday? 

An  official  handed  up  to  the  witness  box  the  trousers,  and  Dickman, 
holding  them  up,  said:  "These  were  the  trousers  I  was  wearing  on  the 
Friday." 

Lord  William  Percy:  All  the  other  clothes  were  left  behind  and  handed 
to  the  police? — So  far  as  I  know.  I  suppose  the  police  have  gone  all  over 
my  house,  and  made  things  into  mince  meat 

They  have  everything? — Everything  so  far  as  I  know. 

These  are  the  trousers  you  were  wearing  on  the  Friday? — They  are. 
This  is  the  complete  suit.    The  trousers  match  this  coat. 

What  trousers  were  you  wearing  on  the  Monday,  when  you  went  to  the 
police  station? — On  the  Monday  I  changed  myself  completely. 

Subsequently,  do  you  remember  the  witness  Hall  being  brought  In  at 
the  police  station? — Yes. 

When  Hall  came  into  the  room  what  happened? — I  was  standing  about 
the  middle  of  the  men  who  were  put  up  for  the  purpose  of  identification. 
He  came  forward  and  looked,  and  went  up  three  or  four  times  past  the 
men.  Then  he  walked  away.  There  was  a  stout  officer  who  sort  of  Jokingly 
pushed  him,  and  made  him  practically  feel  that  he  was  saying,  "You 
can't  get  out  of  here  without  making  a  selection."  But  the  man  was  very 
reluctant  to  do  so.  If  he  had  not  practically  intimidated  him  into  doing  so, 
he  would  not  have  done  so. 

Did  you  hear  any  actual  words  pass,  or  was  It  your  impression? — That 
was  my  impression,  and  I  also  heard  some  words  passed  to  the  effect  of 
what  the  witness  stated.    He  was  reluctant  to  make  any  choice  whatever. 


Digitized  by 


Google 


A    TRIAL    FOB    MXJBDEB    IN    ENGLAND.  675 

Mr.  Justice  Coleridge:  The  witness  Hall  has  not  stated  anything 
amounting  to  intimidation. 

It  was  the  appearance,  my  Lord,  the  way  Hall  walked  away  after  having 
viewed  the  rank  three  or  four  times — ^a  policeman  would  get  in  his  way, 
and  would  not  allow  him  to  pass — practically  speaking,  pushed  him  back. 
He  sort  of  joked  and  cajoled  him  into  making  a  selection.  , 

Lord  William  Percy:  You  used  the  word  intimidation.  What  do  you 
mean? 

It  was  almost  amounting  to  force,  to  stop  him  from  going  away,  and  from 
the  discussion  I  took  it  they  were  saying,  "Well,  you  must  make  a  selec- 
tion.   You  must  have  something  to  do."     That  is  the  impression  I  had. 

That  is  the  impression  you  formed? — From  the  actions  of  that  particular 
officer. 

Mr.  Tindal  Atkinson:  Who  was  the  officer?  Was  it  Mr.  Weddell?— 
It  was  not  Mr.  Weddell.    He  was  not  there  then. 

Lord  William  Percy:  Who  were  there?  There  were  a  lot  of  detectives, 
and  a  lot  of  officers.  There  was  a  policeman  at .  the  desk  taking  notes 
and  80  on. 

I  want  to  ask  you  about  Miss  Hyman;  she  keeps  a  newspaper  shop  in 
the  Groat  Market? — Yes. 

And  you  have  had  communications  sent  there? — ^Yes;  principally  bet- 
ting telegrams,  and  so  on. 

She  has  told  me  that  there  was  a  postcard  addressed  to  "Black"'  asking 
for  the  return  of  a  revolver? — Yes,  I  remember  that  postcard,  and  I  got  ot 
letter  at  the  same  time. 

What  did  you  do  with  the  parcel  that  postcard  asked  you  to  send  back? — 
I  sent  it  back.  I  was  in  about  the  middle  of  the  week,  and  I  think  I  sent 
it  back  on  the  Thursday  or  Friday.    At  any  rate,  I  sent  it  back. 

To  what  address? — Bell  Brothers,  Waterloo  Street,  Glasgow.  I  never 
opened  it.  Whether  there  was  anything  in  it  of  a  dangerous  nature.  I 
don't  know.  I  know  the  postcard  said  they  sent  a  pistol  or  revolver,  but 
I  wrote  a  postcard  saying  I  had  sent  it  back  that  particular  day.  I  sent 
a  parcel  to  Leeds  at  the  same  time,  with  a  patent,  for  which  I  was  trying 
to  form  a  syndicate. 

Did  you  get  a  label  from  Miss  Hyman? — I  got  two  labels;  in  fact,  I 
think  I  bought  a  packet;  and  if  I  am  not  mistaken,  I  think  I  wrote  the 
address  in  the  shop. 

When  you  were  searched  there  were  some  things  found  on  you? — I  gave 
them  up;  I  emptied  my  pockets. 

I  want  to  ask  you  a  question  or  two  about  two  things,  one  is  the  £17 
9s.  lid.  and  the  other  is  the  canvas  bag,  the  bag  with  "Lambton's  Bank"^ 
on  it.  Had  you  an  account  with  Lambton's  Bank? — With  Lambton  and 
Co.,  of  Grey  Street;  Yes. 

For  how  long? — ^The  bank  book  will  show  it. 

Some  years?— Seven  or  ten  years. 

How  did  you  get  the  little  canvas  bag?— I  got  it  possibly  from  that 
bank.  I  have  drawn  sums  of  money  from  nearly  every  bank  in  the  town. 
I  have  had  to  cash  cheques  for  different  people. 
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Did  you  carry  your  money  in  it? — ^Yes;   I  used  it  instead  of  a  purse. 

It  has  been  your  custom  to  carry  money  in  these  bags? — Yes,  for  the 
last  20  years  I  have  always  used  canvas  bags.  Anyone  who  knows  me 
will  tell  you  so. 

With  regard  to  what  was  in  the  bag? — I  had  15  sovereiigns  there  in  re- 
serve for  a  special  purpose. 

At  the  end  of  the  racing  season  of  1909  what  was  your  position  as  re- 
gards your  betting  account? — My  betting  account;  I  had  a  reserve  fund 
of  possibly  nearly  £120— £110  or  £120 — at  the  end  of  November.  That 
was  known  only  to  myself. 

What  were  you  doing  with  that  £120  during  that  time? — I  gave  my 
wife  £50  before  Christmas,  and  in  the  November  these  transactions  had 
taken  place  with  Mr.  Christie,  and  I  went  to  some  meetings  up  in  the 
South — ^jumping  meetings. 

You  were  using  the  £120  for  current  expenditure? — I  was  using  part 
of  my  own  money  and  part  of  Mr.  Christie's. 

In  February,  what  was  there  left  of  that  £120?— Of  my  own,  £120. 
I  had  given  my  wife  £50,  and  that  left  £70,  and  in  different  ways  I 
would  have,  to  go  to  the  Waterloo  Cup,  about  £40  of  my  own  money. 

Mb.  Justice  Colebtwje:  That  was  in  March? — ^About  the  middle  of 
February  previous  to  the  Waterloo  Cup.  There  was  none  of  Christie's 
money  left  then. 

Lord  WilHam  Percy:  There  was  £17. — -That  was  what  I  had  left  over 
of  what  I  was  going  to  the  Waterloo  Cup.  I  think  I  gave  my  wife  £15 
or   £20. 

Mb.  Justice  Colebidge:  Out  of  what? 

Lord  William  Percy:  Out  of  the   £120,  my  lord. 

Lord  William  Percy:  Were  you  keeping  that  money  back  for  any  par- 
ticular purpose? — I  was  keeping  that  to  start  the  flat  racing  with.  £15 
was  quite  sufficient  for  me  to  make  a  decent  living  with. 

Mb.  Justice  Colebidge:  You  had  £110  or  £120.  You  gave  your  wife 
£50.  That  would  reduce  it  to  £50  or  £60.  In  the  middle  of  February 
you  had  £40.  Did  you  give  any  of  that  to  your  wife?— £15  or  £20  I 
gave  my  wife.    That  was  when  I  had  decided  not  to  go  to  the  Waterloo. 

Lord  William  Percy:  When  you  were  charged  at  the  police  station  with 
this  crime  did  you  answer  to  that  charge  thus,  *'I  don't  understand  these 
proceedings.  It  is  absurd  for  me  to  deny  the  charge  because  it  is  absurd 
to  make  it.  I  can  only  say  I  absolutely  deny  it?" — Yes,  with  the  stress 
upon  the  "absurd,"  because  I  thou^ght  at  the  time  it  was  a  most  absurd 
charge  to  have  made  against  me. 

Is  that  your  position  here  today? — It  is. 

The  Cboss-Examination  of  the  Prisoner. 

The  prisoner's  examination  in  chief  lasted  50  minutes. 
He  was  cross-examined  by  Mr.  Tindal  Atkinson. 

He  knew  the  deceased,  but  if  he  had  been  asked  his  name  he  oould  not 
hare  told  it 
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Did  you  not  know  his  name? — No;  If  anyone  had  said  to  me,  "Do  you 
know  NIsbet?"  and  had  given  me  a  description,  I  would  have  known  the 
man. 

You  knew  his  name  was  Nisbet? — If  I  had  been  asked  I  would  not  have 
known. 

Mb.  Justice  Coleridge:  You  knew  the  man  and  you  knew  his  name? — 
Yes;  if  it  had  been  mentioned  to  me. 

Mr,  Tindal  Atkinson'.  Did  you  know  his  name  independently  of  anybody 
telling  you? — No. 

On  the  18th  day  of  March  did  you  know  this  man  by  name? — I  did. 

Mb.  Justice  Coleridge:  And  by  sight? — By  sight,  I  knew  he  was  a  Quay- 
sider. 

Mr.  Tindal  Atkinson-.  Did  you  know  what  he  was? — I  knew  he  was  a 
clerk  on  the  Quay,  but  whom  he  was  employed  with,  or  where  he  was 
employed,  I  did  not  know. 

Did  you  know  he  was  a  clerk  and  bookkeeper  to  a  colliery  company? — 
No,  I  did  not — whether  with  a  firm  of  merchants  or  ship  brokers  or  gen- 
eral dealers,  I  was  not  aware  of. 

Dickman  further  said  he  had  been  connected  with  a  colliery,  and  knew 
that  wages  were  paid  once  a  fortnight,  on  Fridays.  He  could  not  say  in 
regard  to  any  particular  colliery  that  the  wages  were  taken  from  the  places 
of  business  in  Newcastle  to  collieries  in  the  neighborhood.  He  knew  the 
money  was  drawn  from  the  bank  by  cheque  and  carried  by  someone  to 
the  colliery,  where  the  wages  were  paid.  He  had  done  the  same  himself. 
He  went  from  Newcastle  to  Stannington  on  March  4.  He  selected  a  Friday 
because  Mr.  Hogg  made  certain  payments  on  that  day.  He  wanted  to  know 
whether  Mr.  Christie  was  supplying  money  to  Mr.  Hogg  for  the  payment 
of  wages,  and  whether  Mr.  Christie  was  bluflang  him  by  saying  he  had  no 
money. 

Further  cross-examined,  the  prisoner  said  he  did  not  over-travel  his 
station  when  he  went  to  Stannington  on  the  occasion  referred  to.  He 
might  have  been  reading  a  paper  on  that  journey,  but  he  could  not  say. 
He  did  not  know  Stobswood  Colliery.  He  knew  there  were  a  good  many 
collieries  about  Morpeth,  and  those  he  knew  best  v/ere  Pegswood,  Morpeth 
Moor,  Dovecot  and  one  on  the  opposite  side  of  the  railway.  He  saw  de- 
ceased on  the  morning  of  the  18th  in  the  ticket  hall  of  Newcastle  Station, 
just  as  he  was  going  away  from  the  window.  Deceased  said,  "Good  morn- 
ing." That  was  not  the  first  time  he  had  spoken  to  him.  He  saw  him  in  the 
street  on  the  day  of  Mr.  Lloyd  George's  visit.  He  did  not  know  deceased 
was"  in  the  employ  of  a  colliery  company.  On  March  18  he  was  in  the 
third-class  refreshment  room  in  the  station,  and  from  there  he  went 
towards  No.  4  gate. 

Alone? — Alone. 

Absolutely? — ^Yes,  to  the  best  of  my  knowledge  and  belief,  I  was. 

Prisoner,  continuing,  said  there  was  no  one  with  him,  but  there  might 
have  been  people  about.  He  did  not  see  the  deceased  after  he  left  the 
ticket  office.     If  deceased  had  walked  through  the  No.  4  gate  with  hiiji 
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he  thought  he  must  have  seen  him,  but  he  remembered  occasions  when  he 
had  passed  people  he  knew  very  well  without  seeing  them. 

Is  it  true  or  not  that  you  were  walking  side  by  side  with  the"  deceased 
man — Yes  or  No? — That  I  could  not  say.  I  know  I  never  saw  him  again. 
His  mind  was  occupied  with  somethimg  very  different  that  morning.  He 
was  not  in  anyone's  company.  He  only  knew  Raven  by  seeing  him  as 
a  witness  at  the  trial,  and  had  never  seen  him  before. 

He  says  he.  saw  you  passing  side  by  side  in  the  company  with  the  de- 
ceased past  No.  4  gate,  and  pass  behind  the  cigar  place  in  the  direction 
of  No.  5  platform.  To  the  best  of  your  knowledge,  you  say  that  is  not 
true? — It  could  not  have  been,  to  my  knowledge. 

To  the  best  of  your  knowledge  is  that  not  true? — It  is  quite  possible  I 
might  have  gone  through  the  gate,  but  I  was  never  in  the  deceased  man's 
company. 

On  the  Monday  you  made  a  statement.  In  that  statement  you  said: 
"I  went  to  the  bookstall.  I  got  a  paper,  the  Manchester  'Sporting  Chron- 
icle,' and  then  went  to  the  refreshment  room,  and  had  a  pie  and  a  glass 
of  ale.  I  then  went  on  to  the  platform,  and  took  my  seat  in  a  third-class 
carriage  nearer  the  hinder  end  than  the  first." — That  is  so. 

You  did  not  mention  the  fact  that  you  went  to  the  urinal? — I  was  not 
aware  they  wanted  such  minute  details,  but  merely  a  rough  statement. 

Do  you  know  a  man  called  Hepple? — I  do;  an  artist. 

Have  you  known  him  to  speak  to? — Yes;  we  are  very  old  friends,  and 
used  to  live  together  at  Whickham. 

He  could  not  make  a  mistake  about  your  identity? — He  might,  at  his 
age. 

Now,  what  do  you  mean? — He  is  not  so  young  as  he  used  to  be.  He  is 
much  failed  now. 

You  mean  to  say  he  could  not  see  you  or  appreciate  it  was  you? — He 
might  have  made  a  mistake. 

He  says  he  saw  you,  eighteen  feet  away,  pass  him  with  another  person, 
and  he  watched  you  and  that  other  person  proceed  to  the  head  of  the 
train,  when  at  last  he  saw  one  of  you  with  your  hand  on  the  handle  of 
the  carriage? — Prom  my  knowledge  of  my  own  actions,  I  know  he  has 
made  a  mistake. 

The  whole  of  that  is  a  mistake? — ^Yes. 

Your  companion,  if  not  the  deceased  man— K;ould  you  suggest  who  It 
was? — I  had  no  companion. 

You  are  positive  of  it? — Absolutely. 

He  says  he  saw  you  in  the  act  of  speaking  to  the  man? — ^In  that  he  is 
mistaken. 

Is  it  also  a  mistake  that  you  went  to  the  front  portion  of  the  train? — 
It  is;   I  would  not  have  had  time  to  go  to  the  front  end  of  the  train. 

What  is  the  compartment  you  say  you  got  into? — It  would  be  the  second 
or  third  or  close  to  the  compartment  which  had  a  reserved  ticket  upon  the 
window,  near  to  the  guard's  van. 

The  last  coach  that  was  traveling  from  Newcastle? — If  we  go  from  the 
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guard's  van,  it  would  be  the  carriage  or  coach  next  to  the  guard's  van.    I 
nearly  got  Into  the  compartment  next  to  the  guard's  van. 

The  last  compartment  in  the  train? — The  last  carriage  or  coach.  There 
is  a  compartment  next  to  the  guard's  van.  I  nearly  got  into  that,  but, 
In  going  past,  I  saw  a  compartment  engaged  and  went  past  it. 

Tou  got  into  the  last  coach  but  one? — £k>  you  call  the  guard's  van  a 
coach? 

Yes? — Then  it  must  be  the  last  but  one,  so  far  as  my  knowledge  goes. 

Which  compartment  did  you  get  into? — The  coach  next  to  the  guard's 
van  coach. 

Mb.  Justice  Oolebidoe:  The  last  coach  but  one  to  the  train? — That 
would  be  it. 

Mr.  Tindal  Atkinson:  You  got  into  the  last  compartment  but  one  In  that 
particular  coach? — I  think  it  was  somewhere  about  the  middle  of  the 
coach. 

Do  you  know  that  Hepple  says  he  was  standing  at  the  open  door  of  the 
last  compartment  but  one  to  the  coach? — I  do  not. 

If  your  story  is  true,  you  must  have  passed  Just  round  him,  and  got 
l^to  a  compartment  just  ahead  of  where  he  was  standing? — That  I  don't 
know. 

It  must  be  right  if  I  am  right? — I  never  saw  Hepple  that  day,  and  If  I 
had  seen  him  I  would  have  traveled  with  him. 

Were  you  wearing  a  fawn  coat  that  day? — No. 

If  Hall  says  you  were  is  he  mistaken? — I  dont  think  he  referred  to  me 
as  wearing  a  fawn  coat    He  referred  to  some  individual. 

At  this  stage,  the  prisoner  asked  that  a  brown  overcoat  be  brought  from 
the  cells  below,  and,  on  this  being  produced,  he  said  that  was  the  one  he 
was  wearing  on  the  day  In  question.  It  was  not  a  Burberry  coat.  He  had 
on  his  Burberry  that  night  at  the  Pavilion.  The  fawn  coat  which  had 
been  produced  In  court  was  his.  There  were  some  five  or  six  persons  who 
traveled  in  the  same  compartment  with  him  that  morning,  but  he  did  not 
know  them,  or  know  at  which  station  they  got  out.  He  thought  there 
was  someone  sitting  on  either  side  of  him. 

Were  they  men  or  women? — I  don't  know.  The  treatment  I  have  since 
received  has  made  me  forget  it. 

But  you  remembered  minutely  what  you  did  up  to  that  point? — Yes, 
but  I  was  not  making  observations. 

Your  attention  was  called  to  the  supreme  importance  of  this  matter 
three  days  after,  and  you  cannot  give  us  any  further  information  than 
that? — I  was  not  asked  that  particular  question. 

Do  you  know  Mrs.  Nlsbet? — ^Just  by  eyesight. 

Did  you  see  her  on  the  Journey? — I  did  not. 

You  got  out  at  Morpeth? — Yes. 

You  had  meant  to  go  to  Stanniuigton? — Yes. 

Did  you  consider  it  a  visit  of  importance? — Yes. 

Continuing,  prisoner  said  the  10:27  was  a  suitable  train,  as  he  wanted 
to  be  back  at  Newcastle  in  the  afternoon.  He  was  going  to  see  Mr.  Hogg 
that  day,  and  had  partly  set  out  to  see  the  drift.    At  Morpeth  Station,  he 
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had  not  his  ticket  or  money  in  his  hand  as  he  left  the  train.  He  never 
saw  the  drift  that  day.  When  he  was  taken  ill,  he  could  not  say  whether 
it  was  a  fence  or  gap  in  the  hedge  he  got  through  into  the  field.  He 
found  himself  in  an  ordinary  grass  field,  on  the  right  side  of  the  road.  He 
was  ill  several  times,  and  it  lasted  half  an  hour.  He  got  back  to  Mor- 
peth at  13  minutes  past  one  o'clock,  and  walked  in  the  direction  of  the 
Newcastle  Arms. 

Prisoner,  further  cross-examined,  said  it  took  him  about  a  couple  of 
minutes  to  go  out  of  Morpeth  Station,  past  the  coal  depot,  and  to  the 
top  of  the  bank  near  to  the  auction  mart.  He  had  made  himself  hot  with 
walkimg,  as  It  did  not  take  much  to  make  him  hot.  He  hurried,  because 
it  was  his  intention  to  catch  the  express  train  to  Newcastle.  He  went 
home  about  4:15  or  a  quarter  to  5,  and  he  went  out  after  tea.  He  went 
straight  home  about  9 :  30  from*  the  Pavilion.  He  was  out  on  the  Sunday 
afternoon  and  night.  He  went  down  to  the  Turk's  Head  Hotel.  He  was 
feeling  better. 

Do  you  know  this  shaft  at  the  Isabella  Pit? — I  do  not. 

Do  you  know  where  it  is? — I  do  not 

Do  you  know  to  whom  it  belongs? — I  do  not. 

Prisoner  went  on  to  say  that  he  might  have  passed  the  pit  and  not 
known  it  He  had  been  about  twice  along  that  road  where  It  was  stated 
to  be.  He  did  not  know  the  Hepscott  Colliery.  He  did  not  know  there  was 
a  shaft  close  to  the  road.  He  knew  the  witness  Spooner,  who  used  to 
be  manager  for  them.  He  did  not  know  of  difficulties  In  working  the  pit  he 
(Spooner)  had  to  do  with. 

Mb.  Justice  Colebidge:  Did  you  know  that  he  was  connected  with  the 
Isabella  Pit? — I  never  knew  it  by  that  name. 

Mr,  Tindal  Atkinson:  Do  you  know  the  Hepscott  Colliery? — Yes,  I  know 
it  Is  at  the  east  side  of  Morpeth  Station  along  what  was  called  the  Blyth 
Road. 

And  you  have  passed  along  that  road? — Only  on  two  occasions. 

Further  cross^xamined,  Dickman  said  he  could  not  account  for  the 
bloodstain  on  the  Suede  glove.  He  discarded  the  use  of  those  particular 
gloves  for  a  good  lon^  period.  He  bought  then,  also  a  brown  pair.  He 
used  the  Suedes  at  the  time  on  week  days,  and  the  brown  ones  on  Sundays. 
He  then  wore  the  brown  gloves  constantly  because  the  Suedes  were  bad 
fitting. 

Can  you  account  for  the  blood  found  on  them? — Not  unless  my  nose 
had  been  bleeding,  and  I  touched  it  with  my  hand.  He  might  have  caught 
his  trousers  pockets  when  putting  his  hand  in,  or  it  might  have  been  done 
when  he  was  cuttting  his  corns.  He  had  very  frequent  bleedings  to  the 
nose  in  the  mornings. 

But  you   would  not  wear  your  gloves   then? — ^No. 

What  about  this  stain  upon  your  coat? — I  think  it  was  got  by  the  bicycle 
oil,  when  I  was  preparing  a  patent  roller  bearing. 

Prisoner  further  cross-examined,  said  he  had  frdm  £110  to  £120  as  the 
result  of  the  flat  racing  season.  That  was  at  the  end  of  November.  He 
thought  it  had  been  gradually  increasing  over  the  whole  of  the  year.    His 
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•bject  in  going  to  Cohen  for  a  loan  was  to  see  if  it  was  possible  to  obtain 
loans  at  the  advertised  rates,  and  for  no  other  purpose. 

Mb.  Justice  Coleridge:  You  did  not  want  the  money? — I  did  not,  my 
lord. 

Prisoner  added  that  he  took  the  loan  after  due  consideration,  and  spent 
the  money.  But  he  certainly  was  not  hard-up.  It  was  not  a  large  amount 
to  pay,  5s.  a  week  interest  on  the  loan.  He  was  not  going  to  pay  it  off 
until  the  end  of  six  months.  He  did  not  wish  to  borrow  money  for  himself; 
he  had  sufficient  for  his  own  purpose.  As  to  the  articles  of  jewelry  left  for 
the  £5  at  a  Jeweler's,  he  said  he  wished  them  to  be  in  a  safe  place,  as 
there  had  been  burglaries  in  his  neighborhood.  He  intended  to  go  to  see 
the  Waterloo  Cup,  but  he  did  not  go.  His  banking  accounts  were  not 
closed,  but  only  lyin^  dormant.  His  wife  had  often  money  in  reserve 
that  he  knew  nothing  about.  He  had  never  been  pressed  for  rates  while 
he  had  been  a  tenant. 

Answering  Mr,  Mitchell  Innes,  prisoner  said  he  now  made  the  same 
statement  as  he  did  to  the  police — that  people  entered  and  left  the  com- 
partment at  different  stations  on  the  journey.  There  were  better  trains, 
express,  from  Morpeth,  than  from  Stannington.  He  did  not  think  any  of 
his  family  had  been  wearing  his  suede  gloves  since  he  discarded  them. 
He  might  have  led  his  wife  to  believe  he  was  short  of  money  merely  to 
keep  expenses  down.  His  wife  never  complained  to  him  that  she  wanted 
money.    She  had  a  reserve  fund  in  the  stores  in  her  own  name. 

Mr.  Tindal  Atkinson  elicited  from  prisoner  that  there  was  a  letter  in 
his  wife's  writing  which  counsel  read,  and,  which  was  to  the  effect  that 
Mrs.  Dickman  expressed  sorrow  that  he  (Dickman)  had  no  money.  The 
final  notice  for  the  rates  had  come  in.  These  must  be  paid  before  Thurs- 
day. There  was  also  Harry's  school  account.  'With  my  dividend  due  this 
week,"  added  the  wife,  "and  what  is  in  the  post  office,  I  dare  say  it  will 
pay  the  most  pressing  things,  but  it  is  going  to  make  the  question  of  liv- 
ing a  poser  unless  you  can  give  me  some  advice  as  to  what  to  do."  Pris- 
oner said  his  wife  and  he  often  had  bickerings  as  to  little  accounts. 

The  Speech  fob  the  Cbown. 

This  being  the  whole  case  for  the  defense,  no  witnesses 
being  called,  Mr.  Tindal  Atkinson,  K.  C,  at  five  minutes 
after  four  o'clock  in  the  afternoon  began  his  speech  for 
the  Crown. 

The  prisoner,  he  said,  had  sone  into  the  witness  box,  and  they  had 
had  an  opportunity  of  hearing  his  history  of  the  case,  and  his  attempt  to 
explain  the  circumstances  that  had  been  laid  before  them  on  the  part  of 
the  prosecution,  and  to  show,  if  he  could,  that  he  was  innocent  of  the  charge. 
They  had  had  an  opportunity  of  watching  him,  seeing  his  demeanor,  and 
of  listening  to  the  statements  he  had  made.  To  a  large  extent,  where  the 
ring  closed  more  closely  than  ever  around  him,  the  accused  had  con- 
tented himself  with  a  flat  denial  of  some  of  the  principal  facts  sworn  to 
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by  the  witnesses  for  the  prosecution.  They  would  have  to  make  up  their 
minds  which  they  would  believe.  The  deceased  was  seen  alive  and  well  at 
. Stannington.  Was  he  alive  at  Morpeth?  If  they  believed  the  evidence 
of  Grant,  the  man  must  have  been  underneath  the  seat,  murdered.  It 
seemed  clear  that  the  murder  took  place  between  Stannington  and  Mor- 
peth. Who  was  the  man?  There  appeared  from  all  the  evidence  to  have 
been  only  one  man  in  the  compartment  with  the  deceased  from  the  time 
the  train  started  at  Newcastle.  Whoever  that  man  was,  he  must  have 
been  the  murderer,  and  he  thought  they  would  come  to  the  conclusion  that 
the  murderer,  whoever  he  was,  got  out  at  Morpeth.  If  they  were  satisfied 
that  the  prisoner  was  the  man  who  accompanied  the  deceased  along  the 
train  and  got  into  the  carriage  with  deceased,  then  they  would  have  gone 
a  lonifc  way  in  coming  to  a  conclusive  opinion  of  his  guilt. 

Counsel  proceeded  to  comment  at  length  on  the  evidence  of  the  witnesses 
for  the  Crown,  and  said  no  evidence  had  been  called  to  account  for  the 
actions  of  the  prisoner  between  his  arrival  at  Morpeth  at  11:12  and  the 
next  two  hours.  They  had  only  his  own  statements.  Did  they  believe 
it?  He  had  chosen  to  tell  falsehoods  with  regard  to  the  earlier  part  of 
his  connection  with  the  case? — Did  they  believe  the  statements  he  made 
as  to  what  he  was  engaged  in  during  these  two  hours?  He  made  these 
Journeys  to  Stannington  on  Fridays,  when  the  money,  was  taken  from 
Newcastle  to  the  collieries.  He  was  there  on  the  fourth,  exactly  a  fort- 
night before.  It  was  possible,  and  the  facts  seemed  to  show  that  it  might 
be  probable,  that  if  he  had  made  up  his  mind  as  to  his  financial  position 
being  desperate,  he  had  to  search  for  money  and  get  money  somehow. 
It  was  possible  that  he  took  that  Journey  on  March  4  for  the  purpose 
of  seeing  whether  it  would  be  possible  to  obtain  some  of  the  money  that 
was  being  carried.  The  suggestion  of  the  prosecution  was  that  the  two 
hours  spent  by  the  prisoner  at  Morpeth  were  occupied  in  getting  rid 
of  the  bag  which  contained  the  money.  Had  he  that  bag  when  he  left 
Morpeth  Station?  That  was  a  question  they  would  have  to  ask  themselves. 
If  he  had  not,  he  could  not  be  the  murderer. 

That  bag,  as  they  knew,  had  been  found  ripped  open,  and  must  have  been 
carried  from  Morpeth  by  somebody  in  the  compartment  in  which  the 
murdered  man  was.  The  suggestion  of  the  prosecution  was  that  he  took  the 
highroad  which  led  past  the  Isabella  Pit,  and,  having  got  so  far  as  that^ 
there  came  this  apparent  easy  way  of  disposing  of  this  bag.  There  was 
this  apparently  disused  shaft  with  an  iron  cage  over  it,  under  which  he 
could  have  thrown  the  bag,  or  pushed  it  through  the  space  between  the 
iron  bars.  So  the  bag  was  discovered  there,  with  all  the  gold  and  silver 
taken  out.  One  of  the  curious  features  in  this  case  was  that  two  pistols 
were  used.  There  were  two  different  pistols,  and,  according  to  the  gun- 
smith, the  bullets  must  have  been  fired  from  two  different  weapons.  Who- 
ever committed  the  murder  must  have  used  two  pistols.  The  automatic 
pistol  was  comparatively  fiat,  and  short  in  length,  and  could  be  easily 
put  into  the  trousers  or  coat  pocket.  What  was  the  other  pistol  he  did 
not  know.  Whoever  committed  the  murder  might  have  thought  it  was 
necessary  to  have  two  pistols  to  complete  this  ghastly  act  of  murder.    He 
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must  have  thought  it  necessary,  to  commit  this  brutal  act»  to  use  two  of 
them,  in  order  to  secure  the  death  of  the  man  he  intended  to  rob.  Rob- 
bery was  the  motive  of  this  murder.  Money  was  to  be  obtained  by  the 
murderer  after  he  had  killed  his  victim;  now  they  approached  the  ques- 
tion which  threw  some  light  upon  the  motive  for  committing  this  act 

Counsel  dealt  with  the  prisoner's  financial  position,  and  said  the  evidence 
showed  conclusively  that  the  prisoner  was  in  urgent  need  of  the  money 
at  the  time  this  murder  was  committed;  and  there  had  been  no  satisfac- 
tory evidence  given  to  the  court  of  the  possession  of  the  large  sum  of 
money  on  the  prisoner  at  the  time  of  the  arrest.  It  was»  concluded  counsel* 
a  case  of  extreme  importance,  not  only  to  the  prisoner,  but  to  the  public  at 
large.  It  was  the  sort  of  crime  that  would  spread  a  certain  amount  of 
terror  amongst  the  community,  if  they  supposed  people  were  not  safe  to 
travel  in  a  railway  carriage  with  another;  but  the  verdict  of  the  jury 
was  to  be  given  on  evidence,  and  evidence  alone;  and,  of  course,  he  need 
not  remind  them  that  they  must  not  find  a  verdict  against  the  prisoner 
unless  they  were  satisfied  beyond  all  doubt  that  he  was  the  person  who 
committed  the  deed. 

The  Speech  fob  the  Defense. 

Mr.  Mitchell  Innes,  K.  C,  rose  at  5 :10  p.  m.  to  address 
the  jury  on  behalf  of  the,  prisoner  and  spoke  for  one  hour 
and  thirty  minutes. 

He  was  afraid,  he  said,  he  must  ask  them  to  listen  to  him  for  some 
considerable  time,  and  he  felt  that  they  must  by  now  be  almost  exhausted 
by  this  case.  He  thought,  however,  he  could  claim  their  patient  attention, 
as  he  would  remind  them  that  was  the  first,  as  it  was  the  last,  time  he 
should  have  the  opportunity  of  addressing  them  on  behalf  of  the  prisoner. 
His  learned  friend,  Mr.  Tindal  Atkinson,  in  his  concluding  observations, 
appealed  to  them  not  to  allow  any  extraneous  considerations  to  weigh 
with  them  in  coming  to  a  conclusion  in  this  case.  He  believed  that  they 
would  not  turn  a  deaf  ear  to  that  appeal.  It  would  be  idle  for  him  to  pre- 
tend that  he  did  not  know  this  case  had  excited  a  peculiar  amount  of 
public  attention,  and  had  been  the  center  of  a  great  deal  of  public  gossip 
and  comment — ^most  of  it  idle,  all  of  it  almost  ignorant  in  the  highest  de- 
gree. It  would  be  idle  for  him  to  pretend  he  did  not  know  it.  And  there 
were  good  reasons  for  it  The  manner  of  the  perpetration  of  the  crime, 
the  place  of  its  perpetration,  in  a  railway  carriage  upon  a  main  line 
thronged  daily  by  passengers  in  this  north  country,  were  features  in  it,  and, 
besides,  the  evidence  upon  which  this  case  reposed  was  difficult  and  volumi- 
nous. 

Whatever  features  there  might  be  in  the  case,  they  must  pay  the  most 
earnest  attention  to  the  evidence,  and  to  the  evidence  alone,  which  had 
been  laid  before  them.  He  rejoiced  to  believe  that  that  was  their  attitude 
in  this  case,  for,  whatever  had  been  said  or  thought  outside  about  the 
case,  there  in  that  place  they  stood  in  very  different  and  far  higher  grounds. 
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There,  as  their  consciences  would  tell  them,  neither  gossip  nor  prejudice 
might  enter;  there  Irresponsible  babble  was  silent;  there  was  there  no 
voice  but  the  voice  of  the  law,  reminding  them  that  upon  their  word  hung 
the  life  of  a  fellow  creature,  reminding  them  that  upon  them  was  laid 
the  double  duty,  the  vindication  of  the  Innocent,  no  less  than  the  convic- 
tion of  the  guilty,  and  reminding  them  that  those  who  made  a  charge, 
before  a  conviction  must  follow,  must  bring  proof  of  that  charge;  proof 
that  destroyed  all  reasonable  doubt  in  their  minds  as  to  the  guilt.  That 
was  a  matter  they  had  to  address  their  minds  to.  Proof.  Had  the  proof  or 
anything  like  it  been  given  in  that  case.  There  was  another  feature  which 
he  ventured  to  say  was  most  remarkable,  and  it  was  this,  that  a  very 
large  portion  of  the  evidence,  indispensable  as  the  ground  work  for  that 
case,  was  furnished  by  the  deliberate  statement  of  the  prisoner  himself, 
not  from  any  inference  drawn  from  what  he  had  said,  or  done,  but  from 
his  deliberate  statement  put  in  evidence  that  day  by  the  prosecution  against 
him.  That  statement  was  made  freely,  openly,  and  readily  of  matters, 
many  of  them  unknown  to  the  police  at  the  time  they  were  made,  matters 
which,  some  of  them,  they  could  not  have  proved  at  all  except  by  the 
statement  that  the  prisoner  made.  He  wanted  them  to  remember  that  be- 
cause he  thought  it  gave  some  color  favorable  to  the  prisoner.  He  wished 
them  to  keep  that  in  their  minds  when  they  came  to  consider  the  facts. 
What  were  the  facts  which  he  referred  to,  of  which  the  police  were  ignor- 
ant; necessary  facts  for  the  prosecution  of  that  case,  some  of  which,  at 
any  rate,  had  been  verified,  and  many  of  which,  with  the  exception  to 
which  he  would  refer,  had  been  accepted  by  the  prosecution,  and  put  for- 
ward against  the  prisoner.  Let  him  read  them  a  list  of  the  things  which 
the  prisoner  said  on  the  21  st  of  March  to  Superintendent  Weddell,  and 
which  had  been  used  against  him,  and  which  had  been  either  verified  or 
accepted  as  true.  Firstly,  that  he  knew  Nisbet;  secondly,  that  he  ex- 
changed greetings  with  him;  thirdly,  that  he  was  going  to  Stannington, 
although  his  statement  was  the  only  evidence;  fourthly,  that  the  train 
passed  Stannington;  fifth,  that  he  got  out  at  Morpeth.  The  only  evidence 
as  to  that  was  that  of  Athey,  the  ticket  collector,  because  although  it  was 
admitted  now  that  prisoner  was  the  man,  Athey  was  not  willing  to  swear 
that  he  was  the  man. 

Consequently  the  direct,  and  conclusive  evidence  that  he  got  out  at  Mor- 
peth was  the  evidence  of  himself.  Next  was  the  statement  that  he  met  a 
man  called  Elliott,  and  spoke  to  him.  That  fact  again  had  been  verified. 
There  was  no  doubt  about  it,  and  about  the  rational  and  quiet  way  in 
which  the  prisoner  spoke  on  that  occasion.  There  were  three  facts,  two 
of  them  referred  to  in  that  statement,  and  one  of  them  outside  it,  and 
which,  perhaps,  formed  the  main  grounds  of  difference  and  of  difficulty  as 
between  the  prosecution  and  the  prisoner  in  that  case.  It  was  not  accept- 
ed by  them  that  he  got  into  the  hinder  part  of  the  train,  and  it  was  not 
accepted  that  he  went  by  Stannington  by  mistake.  They  said  it  was  to 
murder  the  man  that  he  went  by  Stannington  by  design.  It  was  not  ac- 
cepted by  the  prosecution,  in  fact,  it  was  vigorously  denied  that  the 
prisoner's  account  of  what  happened  to  him  in  Morpeth  was  true.    They 
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had  now  to  deal  with,  the  first  two  questions — whether  he  got  into  the 
hinder  compartment,  and  went  by  Stannlngton  in  mistake.  There  was  no 
doubt  a  direct  conflict  of  evidence  as  to  whether  the  prisoner  and  Nisbet 
walked  together  side  by  side  on  the  platform,  and  counsel  suggested  that 
there  might  be  something  In  what  the  prisoner  said  that  if  he  had  been 
walking  alongside  Nisbet  he  did  not  know  that  it  was  so,  was  not  conscious 
of  the  fact.  As  to  Hepple  there  was  not  the  slightest  doubt  there  was  a 
collision  of  fact  on  the  point  as  to  whether  the  prisoner  had  ever  gone 
to  the  front  of  the  train,  but  it  was  for  the  jury  to  say  whether  they 
thought  it  was  not  possible  for  Hepple  to  have  made  a  mistake. 

Hepple,  no  doubt,  believed  what  he  said  to  be  true;  but  did  he  make  a 
mistake?  Hepple  never  saw  either  of  the  men  he  spoke  to  enter  the  car- 
riage, and  the  burden  lay  upon  the  prosecution  with  regard  to  the  other 
evidence,  to  put  the  prisoner  into  the  carriage. 

Counsel  wished  the  jury  to  consider  carefully  the  development  of  Mrs. 
Nisbet's  identification.    After  dealing  with  her  statements,  he  asked,  with 
every  respect  and  sympathy,  if  they  trusted  the  identification  that  had 
been  given  by  Mrs.  Nisbet.     It  had  been  largely  founded   on  a  glance 
where  there  was  a  shadow  over  the  ^eat  of  the  carriage,  and  also  upon  a 
spasm  of  emotion  acting  upon  a  mind  weakened  by  suffering  and  distress, 
and  was  no  identification  at  all.    It  was  a  curious  thing,  in  this  case,  that 
two  witnesses  seemed  to  have  identified  this  man  under  circimistances 
which,  he  ventured  to  think,  ought  to  make  them  hesitate  a  very  long 
time  before  they  accepted  it  as  evidence  of  the  identification  of  the  pris- 
oner.    Two  bad  identifications,  he  submitted,  did  not  make  a  good  one; 
and  they  could  multiply  bad  identification  by  the  dozen,  but  they  could 
not  get  a  good  one  out  of  them.    They  still  remained  bad.    The  theory  of  the 
prosecution  was  that  this  murder  took  place  between   Stannlngton  and 
Morpeth,  and  a  number  of  witnesses  had  been  called  to  speak  to  stations 
where  no  one  had  been  seen  in  the  compartment,  and  where  people  had 
left  the  train  who  could  not  possibly  be  associated  with  the  crime.    Who- 
ever was  the  murderer,  he  submitted,  would  have  got  out  of  that  train  at 
the  first  possible  opportunity.    Where  was  the  first  possible  opportunity  that 
a  man  could  get  out  of  this  train,  if  he  had  committed  this  atrocious 
murder  after  leaving  Stannlngton.     Might  he  suggest  that  the  murderer 
got  out  of  the  train  between  Stannlngton  and  Morpeth?    This  was  a  slow 
train,  a  train  which  stopped  every  four  mlnntes  or  so.    He  agreed  abso- 
lutely that  a  man  would  be  mad,  from  his  own  point  of  view,  if,  having 
done  this  terrible  thing  in  this  carriage,  he  traveled  on  to  a  station  of  the 
Importance  of  Morpeth,  with  the  body  of  his  victim  under  the  seat,  and 
the  fioor    and  the  cushions  of  the  carriage  dripping  with  blood  like  a 
dhambles.    A  man  with  the  reeking  witness  of  his  crime  locked  up  in  the 
carriage  would  have  escaped  from  it  as  soon  as  he  could.    A  remarkable 
thing  was  that  two  pistols  were  used;  and  he  suggested  that  there  were 
two  murderers.    There  was  no  evidence  of  the  blood  on  the  clothes  being 
human,  and  he  ventured  to  suggest  that,  so  far  as  the  evidence  of  murder 
was  concerned,  there  was  absolutely  no  weight  at  all  to  be  attached  to  the 
gmear  of  blood  on  the  thumb  of  prisoner's  glove. 
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A  murderer  would  never  have  gone  back  to  Morpeth  at  all;  and,  if  they 
considered  this  man's  behavior  as  being  the  murderer,  it  seemed  to  him 
absolutely  inexplicable.  Having  regard  to  the  fact  that  the  bag  was  found 
in  June,  in  a  mine  regularly  examined,  he  suggested  that  it  had  been 
thrown  down  during  the  time  Dickman  was  in  prison.  It  was  ludicrous 
to  say  that  the  Dlckmans  were  so  completely  without  money  that  he  could 
have  been  driven  to  commit  a  crime  like  this,  as  Mrs.  Dickman  was  in 
possession  of  £32  in  the  Co-operative  Store  and  in  the  savings  bank,  at 
the  time  the  letter  referring  to  money  matters  had  been  written,  and 
Dickman's  reply  was  a  very  fair  one  on  the  point  that  there  was  some 
little  friction  between  them  as  to  who  was  to  pay  for  certain  things.  The 
statement  of  the  prisoner  was  that  of  a  man  on  trial  for  his  life,  with  his 
back  to  the  wall,  if  they  liked;  but  it  was  a  statement  made  by  the  man 
to  the  police.  He  claimed  it  in  his  favor  to  say  that  when  he  cduld  have 
withheld  facts  he  told  a  police  ignorant  at  the  time  of  the  direct  facts 
absolutely  necessary  for  the  foundation  of  the  case,  and  which  were  pre- 
sented there  as  direct  evidence  on  these  facts — facts  without  which  this 
prosecution  would  at  any  rate  have  been  in  'grave  danger  and  difficulty,  if 
it  could  have  been  got  up  at  all. 

The  Court  rose  at  6:30  p.  m. 

The  Court  resumed  its  sitting  at  10:30  a.  m.  and  just 
as  soon  as  the  jury  were  seated  in  the  box,  Lord  Coleridge 
began  his  charge. 

The  Judge's  Chaboe. 

MR.  JUSTICE  (X)LERIDGE:  Gentleman  of  the  jury.  The  prisoner  is  indicted 
for  the  wilful  murder  of  Nisbet  on  the  18th  March  in  this  year.  How- 
ever long  many  of  you  may  live,  you  will  never  have  a  more  anxious  and 
critical  task  than  is  placed  before  you  today.  The  prosecution  allege,  and 
undertake  to  prove,  that  the  prisoner  is  the  man  who  is  the  author  of 
the  death  of  the  d^ceaBed. 

At  the  outset,  I  should  like  to  mention,  and  dispose  of,  the  question  of 
the  prisoner's  means.  It  is  quite  inaccurate  to  say  that  it  is  necessary  in 
the  case  of  a  crime  to  prove  the  motive.  Many  crimes  are  committed  ap- 
parently without  motive.  Many  are  committed  with  what  appears  to  be 
an  inadequate  motive,  but  if  the  facts  are  clear,  the  motive  is  immaterial. 
If  the  facts  in  this  case  were  abundantly  clear,  it  would  not  be  wise  for 
you  to  seek  about  to  find  a  motive,  but  the  prosecution  allege  that  there 
was  in  the  case  of  the  prisoner  an  adequate  motive.  They  say  that  plunder 
was  the  motive,  and  the  only  motive,  for  this  crime.  It  is  not  alleged 
that  the  deceased  man  had  any  enemy:  that  he  had  done  anything  to 
mark  him  out  for  private  vengeance,  and  it  is  in  the  fact  that  he  was 
in  possession  of  a  large  sum  of  money  that  you  see  the  reason  or  motive 
for  the  crime  which  undoubtedly  was  committed.  If  the  prisoner  had 
been  a  man  of  ample  means,  and  if  the  facts  were  clear  and  proved  that  he 
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was  the  author  of  the  crime,  the  apparent  absence  of  motive  would  be 
immaterial. 

But  here  the  prosecution  allege  that  if  you  are  to  ask  for  motive,  if  you 
think  that  the  nature  of  the  case  requires  that  a  motive  should  be  put 
forward  to  explain  the  crime,  then  the  prosecution  say  that  the  prisoner 
was  in  want  of  money.  He  was,  some  years  ago,  it  appears,  in  a  good 
position.  He  was  the  secretary  of  a  colliery,  and  at  that  time  it  seems 
that  he  had  received  a  substantial  sum  when  that  colliery  was  converted 
into  some  other  company  into  the  nature  of  which  we  need  not  inquire. 
But  the  prosecution  allege  that  towards  the  end  of  last  year,  and  throughout 
this  year,  there  is  evidence  from  which,  if  you  believe  it,  you  may  draw 
conclusions,  that  the  prisoner  was  in  want  of  money.  It  appears  that  some 
time  ago,  towards  the  end  of  last  year,  he  asked  a  witness  who  has  been 
called  of  the  name  of  Swinney  for  a  loan  of  £10.  The  loan  was  refused; 
but  in  the  asking  of  that  loan,  the  prosecution  say  you  may  assume  that 
the  loan  was  necessary.  Again,  in  October  of  last  year,  it  appears  that  he 
was  in  business  relations  with  a  money-lender,  a  money-lender  of  the 
name  of  Cohen,  and  that  he  gave  a  bill  or  promissory  note  or  some  docu- 
ment of  the  kind,  or  at  any  rate  he  entered  into  a  legal  obligation,  in 
consideration  of  the  loan  to  him  of  £20,  to  pay  the  ample,  some  may 
think  exorbitant,  interest  of  £1  a  month,  which  is  equal  to  60  per  cent 
per  annum.  That  loan  he  had,  as  far  as  I  know,  up  to  the  crucial  date  of 
the  18th  March,  never  paid  off.  He  had  paid  regularly  this  interest,  and 
the  last  payment  of  the  interest  was  the  day  before  the  murder.  The  loan 
was  granted  for  a  period  of  three  months,  and  at  the  end  of  three  months, 
it  was  represented  to  Mr.  Cohen,  or  his  representatives,  that  he  was  un- 
able to  repay  the  principal,  and  another  period  of  three  months  was  al- 
lowed to  be  given,  which,  as  I  say,  had  not  terminated  at  the  time  of  the 
murder,  and  did  not  terminate,  I  think,  until  the  month  of  May  or  June, 
and  the  last  payment  of  the  interest  was  made  on  the  17th  March.  The 
prisoner's  explanation  of  that  is  that  he  entered  into  this  obligation  hy 
way  of  an  experiment  to  decide  for  himself,  and  I  presume  in  the  interests 
of  the  public,  or  the  assumed  interests  of  the  public,  whether  or  not  this 
particular  money-lender  would  be  ready  and  willing  to  perform  the  obliga- 
tions which  he  set  forth  in  some  advertisement  of  his.  If  that  was  his 
desire,  hi^  desire  would  have  been  satisfied  the  instant  the  loan  was 
granted,  and  there  would  certainly  have  been  no  desire  on  his  part  to 
refrain  from  repaying  the  capital  at  the  end  of  the  first  period  of  three 
months;  and  it  does  not  seem  consistent,  with  his  conduct  to  accept  that 
as  the  only  explanation  of  the  obtaining  of  this  loan.  Then,  again,  we 
have  it  that,  on  the  14th  February,  I  think  it  was,  in  this  year,  he  went  to  a 
jeweler's,  and  there  he  pawned  some  jewelry  of  some  value,  a  ring  set 
with  brilliants,  studs,  links,  for  the  sum  of  £5.  Those  articles  still  re- 
main to  this  hour  In  the  custody  of  the  person  with  whom  he  had  pledged 
them,  the  prosecution  say,  giving  evidence  that  the  repayment  of  the  £5 
was  difficult,  if  not  impossible,  on  the  part  of  the  prisoner.  Then  we  have 
the  tripartite  transaction  between  the  prisoner,  Mr.  Christy,  and  Mr. 
Cohen.    The  result  seems  to  have  been  that  a  sum  of  £200  was  lent  by 
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Cohen  to  Christy,  of  which  undoubtedly  some  portion,  it  is  a  little  indefinite 
what  portion,  Christy  puts  it  at  about  half,  but  it  is  not  quite  clear  how 
much,  seems  to  have  remained  with  the  prisoner  for  the  purpose  of  carry- 
ing on  some  mutual  betting  transactions  which  apparently  failed.  So  far 
as  I  gather,  with  the  exception  of  two  smaller  incidents,  that  concludes  the 
evidence  in  regard  to  the  prisoner's  financial  position.  There  are  two 
or  three  other  incidents.  He  appears  to  have  pawned  on  the  1st  March  a 
pair  of  field  glasses  with  a  man  of  the  name  of  Wilson,  and  the  day 
before  the  murder  he  appears  to  have  pawned  another  pair  of  field  glasses 
with  Messrs.  Somerfield  for  the  sum  of  15/ — those  pawn  tickets 
being  if  I  remember  aright,  discovered  among  his  papers.  He  pawned 
them  not  in  his  own  name  but  in  a  fictitious  name  at  a  fictitious  address, 
not  that  there  is  no  such  address,  but  that  he  did  not  live  at  it  He  gave 
the  name  of  John  Wilkinson,  180  Westmoreland  Road,  Newcastle,  a  name 
that  was  not  his,  and  an  address  at  which  he  certainly  never  lived.  Those 
field  glasses,  at  the  time  of  the  murder,  were  not  in  his  possession,  be- 
cause they  had  never  been  redeemed. 

Such  are  the  facts  with  regard  to  what  I  may  call  the  outward  inci- 
dents of  his  financial  position.  It  has  not  been  sugigested  that  he  had 
more  than  two  banking  accounts.  One  was  a  banking  account  in  the 
National  Provincial  Bank,  which  was  closed  with  a  debit  of  3/ — .  The 
other  was  a  banking  account  with  Lloyds  Bank,  which,  at  the  end  of 
1909,  had  been  either  closed,  or,  at  any  rate  all  transactions  were  at  an 
emd  in  regard  to  it,  with  an  even  balance.  That  was  his  financial  position, 
so  far  as  he  was  concerned.  His  wife  had  two  funds  in  which  some  money 
seems  to  have  remained.  When  I  say  remained,  I  mean  to  infer  that  at 
one  time  those  resources  had  sho\^^  a  far  larger  amount  standing  to  the 
credit  of  the  prisoner's  wife  than  they  did  at  the  time  and  the  dates  when 
the  matter  is  important,  March,  1910.  The  Post  OfQce  Savings  Bank 
shewed  on  the  14th  March,  a  few  days  before  the  murder,  a  balance  of 
10/9.  The  Co-operative  Society,  in  which  she  had  some  money,  shewed  on 
the  17th  March  a  credit  of  £4,  so  that  if  we  may  take  £5,  or  £6,  or 
£7,  so  far  as  the  evidence  is  concerned  on  documents,  that  seems  to  have 
been  the  only  available  resources  of  the  prisoner.  He  says,  and  it  is  for 
you  entirely  to  trust  or  not  to  trust  to  the  accuracy  of  his  account,  that 
towards  the  end  of  last  year  he  had  been  successful,  though  he  had  had  his 
ups  and  downs,  in  his  betting  speculations.  He  avers  that  he  still  had, 
if  I  gather  him  aright,  an  available  income,  when  I  say  income  I  mean 
an  available  capital,  of  something  like  £40  at  the  time  that  the  murder  was 
committed.  For  that,  I  am  not  saying  that  you  ought  not  to  believe  it 
for  that  reason,  it  may  be  that  the  necessary  facts  and  surroundings  of 
the  case  prevent  any  further  evidence  upon  the  point,  evidence  which 
documents  could  discover,  but  it  is  a  fact,  of  course,  that  upon  that  we 
have  no  testimony  but  his  own,  testimony  not  independent,  but,  as  I 
say  you  must  not  take  it  that  that  is  conclusive  against  him.  It  may  be 
that  the  circumstances  of  the  case  forbid  the  possibility  of  any  further 
evidence  on  the  point;  but  at  any  rate  it  is  the  fact  that  we  have  only 
kis  own  uncorroborated  testimony  of  the  existence  of  that  £40  or  £50  or 


Digitized  by 


Google 


A    TRIAL    FOB    MUBDEB    IN    ENGLAND.  689 

whatever  the  exact  amount  may  be  In  his  pocket  available  at  the  time 
of  the  committal  of  the  murder. 

There  is  this  particular  item  of  evidence  which  has  still  further  to  be 
brought  to  your  attention  and  that  is  a  letter  which  was  written  by  the 
prisoner's  wife  to  the  prisoner  on  the  25th  January,  1910.  That  letter  has 
been  read  to  you  and  you  will  recollect  its  terms.  It  is  a  letter  which  is 
all  about  money  and  contains  the  expression  that  if  further  money  is  not 
forthcoming,  "How  to  live  will  be  a  poser."  The  suggestion  on  the  other 
side  is  that  the  wife  and  the  husband  were  at  odds  as  to  from  what  fimd 
the  money  for  necessary  household  expenses  should  be  drawn.  She  was 
demanding  that  he  should  meet  them,  and  he  was  demanding  that  she 
should  meet  them,  and  that  she  could  meet  them  if  she  would,  because, 
at  that  time,  the  circumstances  were  slightly  different  from  the  circum- 
stances in  March,  1910,  inasmuch  as  in  the  Co-operative  Society  she  had 
some  £15,  or  £17,  I  forget  exactly  the  amount,  and  in  the  Post  Office 
Savings  Bank  she  had  a  sum  of  £3.9.0,  which  would  come  to  something 
under  £20.  You  have  heard  the  arguments  in  relation  to  that.  The  argu- 
ments may  have  put  a  difterent  complexion  on  that  if  you  think  they  are  of 
weight 

Mr.  Lowenthal:  There  is  one  slight  error.  Mrs.  Dickman  had  in  the 
Post  Office  Savings  Bank  in  January,   £15. 

Mr,  Justice  Coleridge:  You  will  forgive  me,  Mr.  Lowenthal.  I  think  I 
am  right. 

Mr,  Lowenthal:   My  friend  asked  me  to  correct  it. 

Mr,  Justice  Coleridge:  I  know  it  was  so  stated. 

Mr.  Lowenthal:  Then  we  are  wrong. 

Mr,  Justice  Coleridge:  If  you  just  look  at  it,  I  think  you  will  find  that 
on  the  25th  January  the  balance  was  £3.9.0. 

Mr.  Lowenthal:  I  think  that  is  right,  and  I  beg  pardon  for  interposing. 

Mr,  Justice  Coleridge:  Will  you  ascertain  whether  I  am  right? 

Mr,  Lowenthal:  Yes,  it  is  1st  January. 

Mr,  Justice  Coleridge:  I  agree  that  was  so,  on  the  Ist  January;  but  the 
25th  was  the  date  on  which  the  letter  was  written.  I  may  say,  in  passing, 
if  I  make  any  error  in  any  statement  of  fact  I  only  hope  I  shall  be  cor- 
rected.    I  desire  to  be  correct  in  every  particular. 

Mr.  Lowenthal:  I  know  your  Lordship  does. 

Mr,  Justice  Coleridge:  I  think  I  have  dealt  with  that  portion  of  the 
case.  As  I  say,  if  the  facts  are  clear,  the  motive  is  irrelevant.  If  the  facts 
are  not  clear,  motive  may  explain  what  otherwise  would  be  difficult  of 
explanation.  Upon  those  facts,  you  must  make  up  your  mind  aye  or  no, 
whether  or  not  you  think,  on  the  whole,  the  prisoner  on  the  18th  March 
was  in  a  position  in  which  the  sum  of  £370  was  a  most  valuable  acqui- 
sition. Now,  gentlemen,  I  have  dealt  with  that,  and  I  shall  not  recur 
to  it. 

The  next  point  to  be  dealt  with  is  this.  Who  was  the  deceased?  The 
deceased  was  a  man  who  was  in  the  employment  of  the  Stobswood  Colliery 
at  Widdrington.    His  duty  as  such  clerkr  was  on  every  alternate  Friday  to 
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go  to  the  bank  in  Newcastle  to  cash  the  cheque  that  was  given  to  him 
by  his  employers  and  to  take  the  money  to  the  Colliery  at  Widdrington 
for  the  purpose  of  paying  the  necessary  wages.  That  this  was  a  practice 
known  to  the  prisoner  seems  to  be  beyond  doubt.  He  knew  it;  he  had 
been  connected  with  a  colliery  before;  and  he  does  not  dispute  not  that 
he  knew  that  the  deceased  was  going  on  that  day.  but  he  does  not  dis- 
pute that  that  was  a  practice  with  which  he  was  familiar,  a  general  prac- 
tice. On  the  18th  March  the  deceased  followed  his  usual  practice.  He 
went  to  Lloyds  Bank  at  Newcastle  with  a  cheque  for  £370.9.6,  and  he 
went  there  with  the  black  bag  that  you  have  seen  as  one  of  the  exhibits 
in  this  case.  At  the  bank  he  duly  changed  the  cheque.  He  changed  the 
cheque  into  the  following  coins:  231  sovereigns,  206  half  sovereigns,  £35.9.0 
in  silver  and  £1  in  copper.  The  gold  he  put  into  three  canvas  bagB. 
Those  canvas  bags  were  bags  v/hich  were  used  by  the  bank  for  this  very 
purpose.  As  the  bank  had  changed  its  nomenclature  more  than  once« 
there  were  three  kinds  of  bags  stamped  in  three  different  ways  in  use  at 
the  bank  in  March  of  this  year.  We  need  not  trouble  about  the  other  two 
forms  of  bags,  but  there  were  bags  stamped  "Lambtons*'  in  use  at  the 
bank  at  this  time.  The  silver  was  put  into  paper  bags,  and  the  copper 
Into  a  brown  paper  parcel  or  parcels.  Having  done  that,  the  deceased 
proceeded,  and  there  is  no  doubt  about  that,  to  catch  the  10:27  train  at 
Newcastle.  He  could  not  have  traveled  alone,  because  he  was  murdered 
before  he  got  to  Widdrington.  I  do  not  suppose  there  exists  a  human 
being  who  has  listened  to  this  case  who  doubts  that  he  was  murdered 
by  a  companion,  somebody  who  traveled  in  the  carriage  with  him.  The 
prosecution  undertake  to  prove  that  the  prisoner  was  that  companion.  If 
they  prove  the  prisoner  was  his  companion  on  that  day,  and  therefore  in 
the  same  compartment  with  him,  I  should  think  you  will  be  of  opinion 
that  the  crime  against  the  prisoner  was  proved  beyond -all  possible  doubt 
The  question  is  have  they  proved  that  fact,  or  have  they  not?  They  may 
prove  it  by  direct  evidence,  they  may  prove  it  by  circumstantial  evidence, 
and  proof  by  circumstantial  evidence  may  often  be  as  conclusive  as  proof 
by  direct  evidence.  It  all  depends  on  the  force,  the  variety,  the  inde- 
pendence, of  the  circumstances  all  pointing  or  not  pointing,  in  one  direc- 
tion. Now  the  prisoner  has  made  a  statement,  and  in  regard  to  that 
statement  it  is  perfectly  plain  that  the  prisoner  did  travel  by  the  same 
train;  that  he  got  in  at  Newcastle,  at  10:27  and  that  he  got  out  at  Mor- 
peth at  11:10.  Did  he  see  the  deceased?  He  says  he  did.  He  saw 
the  deceased,  who  took  his  ticket  just  before  he  did.  That  is  his  state- 
ment But  he  says  that,  after  seeing  the  deceased  take  his  ticket  in  the 
booking  office,  so  far  as  he  was  concerned  the  deceased  disappeared  from 
view,  and  he  never  saw  him  again.  If  that  be  true,  it  is  clear  that  he 
could  not  have  been  the  author  of  his  death.  He  says  he  went  to  the  re- 
freshment room,  a  matter  whi^h  is  not  disputed.  He  says  he  had  a  pie 
and  some  beer,  a  matter  which  is  quite  irrelevant  It  does  not  matter 
one  way  or  the  other.  Then  he  says  he  went  to  a  urinal  which  is  situated 
at  the  edge  of  No.  8  platform.  To  get  to  that,  even  if  he  went  to  it,  be 
would  have  to  pass  down  the  platform  which  goes  ultimately  to  No.  4  gate. 
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He  says  he  walked  down  unaccompanied,  not  knowing  anybody,  not  recog- 
nizing anybody,  in  conversation  with  nobody,  and  that  from  the  urinal  he 
took  his  seat  on  number  5  platform  in  the  train,  but  to  the  rear  of  the 
train.  Inasmuch  as  it  has  been  proved  that  the  deceased  was  murdered 
in  the  third  compartment  of  the  first  coach,  it  is  clear  that  if  that  account 
be  true,  someone  else  must  be  the  author  of  the  death  of  the  deceased. 
Gentlemen,  is  that  or  is  that  not  correct?  Again  I  say  we  have  the 
testimony  of  the  prisoner  alone.  But  again  I  warn  you  that  there  are 
many  many  occasions  on  which  the  testimony  of  the  prisoner  alone  can 
be  given.  It  would  be  unfair  to  say  because  there  is  nothing  but  the 
testimony  of  the  prisoner  to  support  it,  that  therefore  it  is  not  to  be  be- 
lieved. There  may  be  circumstances  under  which  it  would  be  impossible 
if  not  unlikely,  unlikely  if  not  impossible,  that  he  could,  having  regard  to  the 
circumstances,  produce  any  corroboration.  Therefore,  the  bare  fact  that  his 
statement  is  uncorroborated  ought  not  of  itself  to  militate  against  the  truth. 
Then,  is  It  true,  and  that  is  what  we  have  to  ask  ourselves. 

First  of  all,  we  have  a  witness  of  the  name  of  Raven  against  whose  char- 
acter and  against  whose  competence  whether  from  age,  or  sight,  or  hearing, 
or  recollection,  no  serious  attack  has  been  made.  Well  we  have  the  witness 
Raven,  who  knew  both  of  them,  both  the  prisoner  and  the  deceased.  He 
knew  them,  at  any  rate  either  by  sight,  or  by  name,  or  both.  The  name 
does  not  really  matter.  He  knew  them  both  by  sight,  and  he  stood  on  a 
particular  spot  which  has  been  marked  by  himself  upon  the  map.  As 
you.  gentlemen,  have  not  seen  the  map,  I  would  be  obliged  if  you  would 
take  it  and  look  at  the  cross  upon  that  photograph  which  indicates  the 
position  (His  Lordshi-p  handed  the  photo  to  the  jury)  in  which  Raven 
has  placed  himself  as  he  stood  with  his  face  towards  the  refreshment 
room.  Standing  there,  he  says  this:  "There  were  not  many  people  there. 
I  saw  the  deceased  and  the  prisoner  together  walking  along  together."  He 
would  have  you  to  understand  not  as  strangers  who  happened  to  be  walk- 
ing alongside  of  each  other,  but  in  the  way  in  which  two  persons  who 
have  some  sort  of  intercourse,  some  sort  of  knowledge  of  each  other,, 
some  sort  of  companionship,  wo^ld  walk.  They  were  coming  towards  him. 
They  turned  in  the  direction  of  No.  4  platform.  They  passed  in  at  No. 
4  gate  and  passed  behind  the  cigar  divan  which  is  there  situated,  which, 
on  passing  through,  would  enable  them  to  reach  the  necessary  platform 
No.  5.  "After  they  passed  behind  this  divan  I  saw  Xhem  no  more."  Can 
you  trust  Mr.  Raven's  observation?  If  Mr.  Raven's  observation  be  cor- 
rect, he  saw  an  account  of  the  tragedy  In  the  papers  the  same  afternoon, 
so  that  his  attention  was  called  to  this  fact  hot-foot  upon  the  observation 
which  he  made,  he  tells  you  what  he  saw,  is  it  or  is  it  not  consistent  with 
the  prisoner's  account?  That  is  a  matter  which  you,  not  I,  have  to  de- 
termine for  yourselves. 

The  next  witness  was  the  witness  Hepple.  Hepple  was  a  man  who  had 
known  the  prisoner  for  20  years,  and  could  not,  If  he  was  sober,  and  had 
his  wits  about  him,  make  a  mistake  with  regard  to  the  prisoner  unless 
the  prisoner  has  a  double.  He  says  that  he  went  onto  No.  2  platform, 
and  that  he  selected  a  compartment.    That  compartment  has  been  ascer- 
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tained  by  one  of  those  strange  little  facts  which  are  so  conclusive.  He 
recollects  that  in  that  compartment  there  was  a  photograph  of  Brancepeth 
Castle.  The  train  has  been  searched  and  the  only  compartment  which  has  a 
photograph  of  Brancepeth  Castle  is  the  last  compartment  of  the  third 
coach.  If  you  look  at  that  photograph,  you  will  see  the  figure  of  the 
witness  Hepple  standing  outside  the  compartment  which  contains  the  pho- 
tograph of  Brancepeth  Castle  and  in  which  undoubtedly  he  traveled  that 
day.  Hepple,  though  he  knew  the  prisoner  and  had  known  him  for  twenty 
years,  did  not  know  the  deceased  by  sight,  but,  standing  and  walking,  as 
he  did  until  the  train  left  the  platform,  to  and  fro  three  or  four  paces  each 
way,  waiting  for  the  train  to  go  off,  he  noticed  the  prisoner,  and  the  pris- 
oner passed  him,  and  the  prisoner  went  on  towards  the  head  of  the  train. 
If  the  prisoner  did  not  repass  him,  his  evidence  is  inconsistent  with  the 
prisoner's  account:  that  he  took  his  seat  in  the  rear  of  the  train.  Not 
only  80,  but  he  says  that  the  prisoner  was  in  company  with  a  companion, 
and  although  the  companion  was  unknown  to  him  he  says  his  companion 
was  a  slightly  built  man,  and  from  the  evidence  which  we  have  In  the 
case,  as  compared  with  the  prisoner,  it  appears  that  the  deceased  was  a 
slightly  built  man.  They  walked  past  him  in  the  direction  of  the  engine. 
He  took  a  turn,  and  while  he  took  that  turn  his  back  was  turned  towards 
them..  But  he  saw  this.  The  train  was  just  about  to  start,  and  he  saw 
one  of  them,  they  being  still  in  companionship,  that  is  the  prisoner  and  the 
other  man,  with  his  hand  on  the  handle  of  a  door  a  long  way  up  the  train. 
Which  particular  door  that  was,  of  course,  he  could  not  tell.  It  is  a  mat- 
ter, more  or  less  of  guesswork,  to  place  the  exact  position  of  the  door;  but  it 
is  hardly  a  matter  of  guesswork  to  say  whether  It  was  a  good  way  on  In 
front  or  whether  it  was  close  to  him,  or  to  the  rear  of  him.  Some  time 
afterwards,  an  experiment  was  made.  The  train  was  drawn  up  in  the 
same  place.  Hepple  stood  at  the  door  of  the  same  compartment  in  which 
he  had  traveled.  He  was  asked  by  the  detectives,  or  porters,  or  whoever 
they  may  be,  to  walk  slowly  in  the  direction  of  the  engine,  and  he  would 
signal  to  them  when  they  came  to  a  spot  about  as  far  off  as  where  he 
had  seen  these  two  men.  of  whom  the  prisoner  was  one,  with  a  hand 
upon  a  door  just  before  the  train  started.  They  walked  slowly,  turned 
backwards,  walked  with  their  back  towards  the  engine,  and,  singularly 
enough,  when  they  got  within  a  foot  or  two  of  the  carriage  In  which 
the  deceased  undoubtedly  traveled,  the  signal  was  given  by  Hepple  that 
that  was  the  approximate  distance  from  him.  Gentlemenc,  the  only 
observation  I  have  to  make  upon  that  is  this.  Persons  may  of  course, 
make  mistakes  about  small  matters;  and  if  a  person  is  particularly  accu- 
rate in  a  particularly  small  matter,  I  should  say  that  such  evidence  was 
rather  doubtful,  because  persons  are  very  often  proud  of  their  accuracy 
in  proportion  to  their  Inaccuracy.  But  there  are  two  features  In  regard 
to  Hepple's  evidence  which  are  not  features  which  can  be  characterized  as 
small  pieces  of  accuracy.  One  is,  did  the  prisoner  get  Into  the  train,  broadly 
speaking,  a  good  way  off  In  front  of  him,  or  close  to  him  to  the  rear? 
That  Is  not  a  minute  piece  of  accuracy,  that  Is  a  matter  of  general  obser- 
vation.   If  he  got  Into  the  train  anywhere  near  where  Hepple  says  he  saw 
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him  In  the  act  of  getting  in;  then  it  is  clear  that  the  prisoner  is  wrong 
when  he  says  that  he  traveled  to  the  rear  of  the  train.    If  Hepple  is  accu- 
rate in  saying  that  the  prisoner  was  accompanied  by  a  companion  in  the 
sense  that  he  was  obviously  talking  to  him,  and  obviously  known  to  him 
and  walking  in  company  with  another  man,  and  if  the  result  of  his  obser- 
vation   leads    you    to    conclude    that   the    prisoner    and    the    other    man, 
whoever  it  was,  got  into  the  same  compartment,  whichever  it  was,  to  travel 
together,  then  it  is  clear  that  the  prisoner's  account  cannot  be  relied  on 
when  he  says  that  alone  he  walked  up  that  platform,  unaccompanied,  and 
iso  far  as  any  companion-ship  was  concerned  he  traveled  alone  to  Morpeth. 
Gentlemen,  the  next  witness  is  a  witness  of  the  name  of  Hall.    I  might 
say,  in  passing,  that  it  seems  to  me  to  be  fairly  accurately,  proved  that  the 
first  compartment  in  the  first  coach  was  a  smoker,  because  in  that  com- 
partment traveled  the  witness  Bruce  with  another  man.    Bruce  was  travel- 
ing from  Newcastle  to  Alnmouth,  and  Hall,  whose  accuracy  has  been  im- 
pugned, says  and  corroborates  Bruce  that  the  first  compartment  was  a 
smoker.    It  is  clear  that  the  prisoner  did  not  travel  in  that  compartment 
because  Bruce  was  in  it  with  another  man,  certainly  not  the  prisoner. 
Did  he  travel  in  the  second  compartment  of  the  first  coach?    Clearly  not, 
because  Hall  was  in  the  second  compartment  of  the  first  coach,  and  in 
that  compartment  he  traveled  with  Spink.     As  I  gather  Hall  and  Spink 
were  on  the  same  errand  as  the  deceased,  only  happily  the  man  who  car- 
ried the  bag,  whichever  it  was,  was  accompanied  and  not  unaccompanied. 
Perhaps,  if  the  poor  man  into  whose  death  we  are  inquiring,  had  had  a 
companion,  this  would  not  have  happened.     However  that  may  be.  Hall 
knew  the  deceased.     Hall  traveled  in  the  next  compartment  to  the  com- 
partment in  which  the  murder  was  committed.    He  traveled  in  the  second 
compartment  of  the  first  coach,  and  the  deceased  traveled  in  the  third 
compartment  of  the  first  coach.     Hall  knew  the  deceased.     He  did  not 
know,  up  to  that  time,  the  prisoner,  but  he  saw  the  deceased,  and  he  saw 
another  man  came  along  right  up  to  the  first  coach.    The  deceased  and  this 
other  man  were  in  conversation,  so  no  doubt  could  exist  in  his  mind  that 
the  deceased  had  a  companion,  somebody  with  whom  he  was  talking  and 
with  whom  he  was  walking.    What  is  the  evidence  as  to  that  other  man? 
If  that  other  man  got  into  that  compartment  as  the  deceased's  companion, 
no  one  could  doubt  that  he  was  the  author  of  the  deceased's  death.    Who 
was  it?    He  was  a  man  who  had  on  a  light  fawn  overcoat,  so  says  Hall. 
On  the  21st  March,  that  is.  three  days  afterwards.  Hall  was  taken  to  the 
police  station.    That  took  place  at  the  police  station  about  which  we  have 
heard  so  much,  but  not  too  much.     He  was  taken  to  the  police  station, 
and  he  was  there  confronted  with  nine  other  men.     Of  these  nine  other 
men  the  prisoner  was  one.    Now,  there  are  some  persons,  as  I  have  said, 
who  are  so  proud  of  their  accuracy  that  in  that  very  pride  you  may  dis- 
cover grounds  for  doubting  it     There  are  other  persons  who  are  scrupu- 
lous, careful,  conscientious;  who  do  not  want  to  be  more  sure  than  their 
mind  and  conviction  justify,  and  will  not  go  for  any  purpose  beyond  what 
they  are  satisfied  they  can  swear  to.    My  experience  tells  me  that  that  class 
of  mind  is  more  to  be  depended  upon  than  the  mind  of  a  man  with  a 
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cocksure  mind.  You  may  depend  upon  it  that,  if  he  is  sound  and  sensible 
and  is  of  good  memory,  so  far  as  he  goes  he  is  a  person  tvhom  ought  prob- 
ably to  be  trusted.  It  is  perfectly  true  that  Hall  did  not  pick  out  the  pris- 
oner in  the  sense  that  he  came  in,  and  put  his  hand  upon  the  man  and 
swore  to  him.  But  he  looked  them  up  and  down,  and  then  he  asked  the 
policeman  what  he  was  expected  to  do.  Now,  he  knew  that  he  was  there 
called  in  to  do  what  was  the  most  responsible  thing  a  man  could  do,  to 
recognize  a  murderer.  In  his  hesitation,  in  his  queries  to  the  police  officer, 
you  may  either  see  if  you  think  fit,  on  the  one  hand,  signs  of  a  real  doubt 
existing  in  his  mind,  or  you  may  see  signs  of  a  hesitation,  a  momentary 
hesitation,  to  do  that  which  must  be  so  vital  to  the  person  whom  he 
assumed  to  recognize.  It  is  open  to  both  views,  the  one  view  has  been 
put  forward  by  the  prosecution,  the  other  view  by  the  defense.  It  is  in 
the  demeanor  of  the  witness,  his  appearance,  his  character,  the  view  you 
take  of  him,  that  will  guide  you  as  to  whether  to  place  him  in  one  cat- 
egory or  in  the  other.  True  it  is  that  he  asked  the  policeman  what  he 
was  expected  to  do,  and  then  the  policeman  very  properly  said:  'Tou  are 
expected,  if  you  can,  to  point  the  man  out  whom  you  saw,"  upon  which 
Hall  said  this:  *'I  said  I  was  not  sure  enough  to  bind  myself  by  point- 
ing out  anybody.  I  wanted  to  know  whether  by  pointing  the 
man  out  I  was  swearing  that  he  was  the  man  who  was  with  the  de- 
ceased." But  he  did  select  the  prisoner.  That  is  the  position  of  Hall. 
He  has  come  into  the  witness  box  here,  and  he  has  said  that  he  did 
point  out  the  prisoner  as  being  very  like  the  man,  and  that  as  far  as  I 
^ther  is  as  far  as  he  is  willing  to  go.  Now  can  you  trust  him  to  that 
extent?  Is  he  mistaken  or  not?  It  is  for  you  to  say  upon  that  evidence 
whether  or  not  it  comes  to  this,  that  the  man  believes  the  prisoner  to  be 
the  man,  but  that  he  has  not  sufficient  confidence  in  the  accuracy  of  his 
observation  to  swear  to  him  positively  in  so  momentous  a  matter.  He 
said  that  he  was  like  him  and  so  far  as  he  was  concerned,  if  he  was  told 
that  the  murderer  was  among  those  nine  men,  he  would  not  therefore  be 
so  trammeled,  and  that  he  would  have  no  hesitation  in  pointing  the  man 
out.  I  have  tried  I  hope  with  success,  to  give  what  I  think  is  the  fair 
Judicial  interpretation  of  his  evidence.  You  may  see  fit,  it  is  your  province, 
to  take  a  totally  different  view.  You  may  think  it  is  entirely  satisfactory; 
you  may  think  it  is  entirely  unsatisfactory.  It  is  entirely  for  you  to  say 
what  view  you  take  of  that  evidence.  The  train  proceeds  and  it  gets  as 
far  as  Heaton,  and  there  the  deceased's  wife  comes  to  meet  the  deceased. 
Apparently,  he  is  in  the  habit  of  traveling  towards  the  rear  end  of  the 
train.  She  meets  him  every  fortnight  when,  he  goes.  It  Is  her  custom. 
She  awaits  him  on  the  platform  at  the  customary  part  of  the  train.  On 
this  occasion  the  deceased  is  not  traveling  in  the  customary  part  of  the 
train,  and  owing  to  that  she  nearly  missed  catching  sight  of  him  at  all. 
Just  before  the  train  is  about  to  start  she  sees  him.  I  think  he  puts  hia 
head  out  of  the  window.  She  runs  up  to  him;  she  has  a  few  moments' 
conversation  with  him  and  she  observes  this,  that  there  is  one  man  in  the 
compartment  with  him.  I  will  deal  with  that  piece  of  evidence  in  another 
conjunction  a  little  later  on.    She  observed  at  Heaton  only  one  other  man. 
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There  Is  a  shadow  cast  by  something  going  over  the  line,  a  bridge  of  some 
character,  which  cast  a  shadow  on  the  man's  face.  She  can  only  see  his 
profile,  and  he  is  sitting  in  the  comer  at  the  further  end  with  his  coat 
collar  high  up  upon  the  neck  and  therefore  intentionally  I  should  think, 
concealing  as  much  of  his  face  as  he  could  without  attracting  undue 
suspicion;  because  no  one  can  doubt,  whoever  that  man  was,  that  he  was 
in  the  train  when  the  deceased  was  murdered.  He  was  sitting  on  the  seat 
facing  the  engine  at  the  far  end.  He  never  moved.  I  think  she  says  he 
was  reading  a  paper.  There  came  an  inquiry.  The  deceased's  wife  ap- 
peared as  witness.  As  I  gather,  she  said  in  the  casual  glance  she  made 
she  could  not  recognize  him.  She  turned  to  leave  the  court.  As  she 
turned,  she  caught  sight  of  the  prisoner's  profile.  The  result  of  that  was 
that  she  instantly  swooned  away,  because  it  struck  her  absolutely  as  being 
the  profile  of  the  man  whom  she  saw  in  the  carriage.  Yesterday,  she 
came  into  the  witness  box,  and  she  went  a  great  deal  further  than  she  has 
ever  gone  before.  She  says  that,  looking  at  him  again,  she  is  certain  that 
he  is  the  man  who  sat  there  alone  with  the  deceased  in  that  carriage.  The 
question  for  you  is  not  whether  she  is  certain;  but  whether  she  is  right. 
It  is  to  be  said,  and  fairly  said,  that  an  identification  thus  growing  is  not 
to  be  trusted;  that  the  woman  is  in  a  state  of  distress  of  mind  in  which 
the  desire,  the  natural  desire,  that  the  person  who  has  murdered  her  hus- 
band should  be  brought  to  account  would  lead  her  mind  insensibly  and 
gently  from  possibility  to  probability,  and  from  probability  to  certainty. 
That  Ls  how  it  might  be  put  on  the  one  side.  On  the  other  side,  it  might 
be  said  that  the  more  she  saw  the  more  she  w^  sure,  and  in  her  positive 
assertion  today,  knowing  what  depends  upon  it,  she  can  only  be  credited 
with  an  honest  conviction,  freed  from  all  exterior  motive,  that  she  is 
speaking  the  truth  when  she  says  the  man  in  the  dock  is  the  man  that  i 
saw  in  the  carriage.    So  much  for  the  deceased's  wife. 

The  train  goes  on  to  Stannington.  Here  the  prisoner  should  have  got 
out.  He  had  booked  according  to  his  own  statement,  and  according  to  the 
evidence  of  Athey  the  man  who  took  the  tickets  at  Morpeth,  on  to  Stanning- 
ton, with  a  return  ticket,  because  as  his  account  is  his  desire  was  to  see 
Mr.  Hogg  who  lived  at  Dovecot,  and  the  next  nearest  station  to  Dovecot 
was  the  station  at  Stannington.  He  did  not  get  out.  He  says  he  was  so 
occupied  in  the  betting  news  of  the  newspaper  which  he  was  reading  which 
was  more  than  ordinarily  interesting  because  I  think  the  Liverpool  Handi- 
cap or  some  important  race  was  to  be  run  or  had  been  run. 

Mr.  Mitchell  Innes:  The  Grand  National. 

Mr.  Justice  Coleridge:  The  Grand  National  had  Just  been  run,  and  he  was 
reading  an  account  of  it  in  the  paper. 

Mr.  Mitchell  Innes:  I  think  it  is  of  importance.  The  Grand  National  was 
to  be  run  and  it  was  the  calculation  of  the  odds  that  was  important. 

Mr.  Justice  Coleridge:  Thank  you.  At  any  rate,  there  was  something 
in  the  paper  which  was  more  than  usually  attractive  and  absorbing,  and 
that,  owing  to  that,  through  inadvertence,  he  did  not  get  out  at  the  place 
to  which  he  had  booked..  There  was  a  man  who  did  get  out  at  Stannington. 
That  was  Spink.    Spink  was  in  the  next  compartment  and  Spink  got  out. 
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He  got  out  and  as  the  train  passed,  for  if  I  remember  rightly,  you  have 
to  wait  till  the  train  passes  away  before  you  can  get  out  of  the  station,  he 
saw  the  deceased  sitting  in  the  far  corner  facing  the  engine.  He  was  alive 
and  well  at  <Stannington.  There  was  another  man  in  the  compartment, 
clearly  the  same  man  whom  Mrs.  Nisbet  had  observed  at  Heaton.  He  had 
a  moustache  and  a  black  felt  hat,  that  comes  to  nothing,  and  he  was  sitting 
opposite  reading  a  paper.  Therefore,  it  is  clear,  is  it  not,  that  at  Stan- 
nington  the  deceased  was  alive  and  well  with  one  companion  in  the  car- 
riage. The  train  reached  Morpeth,  and  at  Morpeth  a  man  called  Grant 
got  out.  He  was  in  the  next  compartment,  towards  the  rear  of  the  com- 
partment in  which  the  deceased  was  murdered,  for  he  occupied  the  first 
compartment  of  the  second  coach. 

Mr.  Lowenthal:   Grant  got  in  there. 

Mr.  Justice  Coleridge:  You  are  quite  right.  He  got  in  and  returned  the 
same  day,  but  whether  he  got  out  or  got  in  really  does  not  afTect  what 
I  was  saying.  When  he  got  into  this  compartment  of  the  second  carriage 
he  had  an  opportunity  of  looking  at  the  compartment  in  which  the  de- 
ceased was  murdered.  His  observation  told  him  that  that  compartment 
was  empty.  If  we  believe  his  story,  it  is  quite  clear  that  between  Stan- 
nington  and  Morpeth,  the  deceased  had  been  murdered,  and  that  at  Mor- 
peth the  murderer  had  got  out,  unless  a  suggestion  be  accepted,  which  has 
been  put  forward  by  the  defense,  that  the  murderer  had  left  from  the  train 
between  Stannington  and  Morpeth.  At  Morpeth,  the  prisoner  got  out.  He 
had  gone  past  Stannington,  and  he  had  therefore  to  pay  excess  fare  at 
Morpeth.  Here  we  take  up  the  evidence  of  Athey,  the  man  who  took  his 
ticket.  Athey  was  called,  and,  at  the  suggestion  of  one  of  you,  if  I  may  say 
so,  most  rightly  and  most  wisely,  recalled.  Athey  does  not  pretend  that 
he  can  identify  the  prisoner  although  the  prisoner  undoubtedly  passed  him. 
But  it  does  not  matter  whether  he  identifies  him  or  not  because  the  pris- 
oner's story  is  that  he  did  pass  him  and  did  give  him  his  ticket,  but  the 
important  point  of  the  evidence  of  Athey  is  this.  He  says  that  the  man 
who  passed  him  had  on  an  overcoat.  The  prisoner  has  sworn  that  he 
carried  his  overcoat  in  his  hand,  and  that  it  was  not  a  light  overcoat  but 
a  dark  brown  coat.  Athey  describes  somewhat  dramatically,  in  a  way  that 
I  should  think,  if  he  is  an  accurate  man,  would  commend  itself  to  you, 
how  the  prisoner,  because  we  can  call  him  the  prisoner,  as  it  is  admitted 
that  he  was  the  prisoner,  though  Athey  does  not  recognize  him,  behaved. 
He  said  he  had  his  ticket  and  his  fare  in  his  left  hand,  and  he  remembers 
some  little  edge  of  his  coat  hanging  forward  so  to  speak  rather  to  prevent 
his  hand  getting  out,  he  made  some  remark  of  that  kind  shewing  his  atten- 
tion was  attracted  to  the  fact  that  the  prisoner  had  a  coat  on.  He  cer- 
tainly had,  it  is  suggested,  his  fare  ready;  and  it  is  suggested  on  the  part 
of  the  prosecution  that  the  exact  amount  of  his  excess  fare  was  suspiciously 
ready.  However  that  commends  itself  to  you.  it  is  a  matter  for  you  and 
not  for  me;  but  if  the  suggestion  of  the  prosecution  be  correct  that  in  his 
right  hand  under  his  coat,  he  was  carrying  a  bag  with  £370  in  It,  it 
would  not  leave  his  right  hand  free  for  getting  at  his  ticket  or  finding  his 
change.    His  left  hand  alone  would  be  free;  and,  therefore,  the  prosecu- 
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tlon  rather  suggest  that  he,  calculating  the  fare  beforehand,  got  his  ticket 
ready,  and  the  exact  amount  of  the  excess  fare,  so  as  to  be  able  to  pass 
the  barrier,  utilizing  his  left  hand  and  his  left  hand  only.  That  is  their 
suggestion.  Of  course,  it  is  only  a  little  fact,  not  a  fact  from  which  you 
should  draw  unmerited  conclusions,  but  It  is  a  fact  which  has  been  pointed 
out  to  you  by  the  prosecution.  There  being  no  one  in  this  compartment 
where  the  man  was  murdered  apparently  at  Morpeth.  Cosker  says  there 
was  not  one  apparently  at  Longhirst,  and  at  Widdrington,  Yeoman,  who 
knew  the  deceased  well,  and  who  had  to  look  through  the  whole  train, 
when  looking  over  the  front,  did  not  see  the  deceased.  Finally,  at  Aln- 
mouth  the  body  is  found  under  the  seat. 

I  have  pointed  out  that  it  is  suggested  by  the  prosecution  that^the  mur- 
derer must  have  got  out  at  Morpeth.  Well,  he  certainly  did  not  get  out  at 
Longhirst.  because  at  Longhirst,  only  Grant  got  out.  another  man  whom 
Yeoman,  the  station  master  knows,  and  a  woman;  and  they  all  three  re- 
turned to  Morpeth  the  same  day  and  traveled  from  Morpeth  to  Longhirst 
and  back.  No  suggestion  has  been  made  as  to  one  of  those  three  that  it 
was  the  murderer.  He  certainly  did  not  get  out  at  Pegswood.  Only  two 
persons 'got  out  at  Pegswood,  and  both  were  women  as  the  station  master 
tells  you.  The  only  suggestion,  I  suppose  is  that  he  might  have  got  out 
at  the  stations  intermediate  between  Pegswood  and  Widdrington.  There 
are  two  or  three  stations. 

Mr.  Mitchell  Innes:  Pegswood  is  the  next  station  to  Morpeth. 

Mr.  Justice  Coleridge:  Then  Longhirst  and  then  Alnmouth.  It  Is  the 
only  suggestion  that  can  be  made,  but  I  have  not  heard  that  it  was  seriously 
argued.  In  the  meantime,  what  was  the  prisoner  doing?  His  object  he 
tells  us  was  to  go  to  see  Mr.  Hogg  at  Dovecot.  For  Etovecot,  as  I  have 
told  you,  the  station  was  Stannington.  and  Stannington  was  the  station  to 
which  he  booked.  He  said  it  was  in  connection  with  a  new  sinking  oper- 
ation at  Dovecot.  Hogg  has  been  called.  Hogg  says  that  it  Is  true  that 
on  two  or  three,  it  may  be  three  or  four  occasions,  previously  the  prisoner 
has  visited  him  at  Dovecot,  coming  out  of  Newcastle  for  the  purpose.  What 
the  purpose  or  object  of  those  visits  was,  Hogg  does  not  much  enlighten  us 
upon.  He  does  no^  know,  he  knew  him  as  a  friend.  He  cannot  tell  you 
what  the  exact  reason.  In  fact  he  can  assign  no  reason,  was  for  those 
visits.  He  says  he  came  and  chatted  to  him ;  but  that  he  had  no  connec- 
tion whatever  with  the  sinking  operations,  and  he  certainly  does  not  con- 
firm the  prisoner's  suggestion  that  there  was  any  connection  between  the 
prisoner  and  Hogg,  in  the  matter  of  the  operations  of  sinking  at  Dovecot 
He  did  not  come  as  a  rule  by  appointment.  He  certainly  did  not  make  any 
appointment  on  the  18th  March,  because  Hogg  was  In  Newcastle  on  that 
day,  and  so  was  not  there  if  he  had  visited  the  colliery.  It  is  pointed  out 
to  you.  and  it  is  suggested  it  Is  a  significant  fact,  and  It  may  strike  you  In 
that  light  or  It  may  not.  that  the  last  visit  that  the  prisoner  made  to  Hogg 
was  on  the  Friday  a  fortnight  before.  That  is  the  very  day  upon  which  It 
was  customary  for  the  deceased  to  travel  by  that  train,  and  travel  with  the 
money  for  the  wages.  I  suppose  the  suggestion  would  be  that  the  prisoner 
was  either  taking  what  might  be  called  a  trial  trip  for  the  purpose  of 
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laying  his  plans, -and  seeing  what  time  it  took  to  do  this,  that,  and  the 
other,  or  it  may  be,  as  I  suppose  the  prosecution  would  suggest,  that  he 
could  not  get  the  deceased  to  travel  alone,  and  that  therefore  he  was  track- 
ing him  and  tracking  him  without  result.  Those  are  mere  surmises 
to  which  you  may  attach  no  weight,  but  they  are  incidents  which  it  is 
perfectly  right  that  the  prosecution   should   draw  to  your  attention. 

What  is  the  net  result,  to  sum  it  up,  of  the  evidence  so  far?  The  net 
result  seems  to  me,  but  it  is  a  matter  for  you.  to  be  this.  Firstly,  that 
the  deceased  was  in  the  third  compartment  of  the  first  coach;  secondly, 
that  he  was  ijiurdered  between  Stannington  and  Morpeth;  thirdly,  that 
there  was  one  man  and  one  man  alone  in  the  carriage  with  him,  cer- 
tainly between  Heaton  and  Morpeth;  fourthly,  that  the  prisoner,  if  you 
believe  Raven,  was  seen  with  the  deceased  at  the  station  at  Newcastle 
In  apparent  companionship  with  him;  fifthly,  that  the  prisoner 
was  seen  with  a  companion  getting  into  a  compartment  approximate 
at  any  rate  to  the  one  in  which  the  deceased  was  murdered,  that  is,  if 
you  believe  Hepple;  but  that  it  was  not  the  first  compartment  of  the  coach 
because  Bruce  was  there  and  not  the  prisoner,  not  the  second  compart- 
ment of  that  coach,  because  Spink  and  Hall  were  in  that,  and  not  the 
prisoner.  Then,  if  you  believe  Hall,  and  I  do  not  repeat  what  I  said  about 
his  identification,  because  you  have  it  in  mind,  Hall  points  out  (I  will  not 
say  identifies)  the  prisoner  as  being  the  man  who  got  into  the  third  com- 
partment at  Newcastle  with  the  deceased.  That  is  the  summary,  I  think, 
I  hope  the  fair  summary,  I  believe  the  accurate  summary,  of  the  evidence. 
Further,  at  Heaton,  Mrs.  Nisbet  saw  the  man  and  you  will  recollect  what 
I  have  said  about^her  identification.  The  result  of  that  surely  is  this,  if 
we  believe  it,  unless  we  are  to  throw  it  to  the  winds,  that  the  prisoner  had 
a  companion.  He  says  he  had  none.  If  he  says  he  had  no  companion, 
when  we  know  that  he  had,  who  was  that  companion?  Have  the  prosecu- 
tion satisfied  you  that  that  companion  was  the  deceased,  or  have  they  not? 
If  they  have,  the  rest  of  the  case  is  not  worth  investigation.  If  you  await 
further  evidence,  then  all  the  rest  of  the  case  becomes  material. 

I  now  pass  on  to  the  rest  of  the  case.  The  prisoner  has  given  us  an 
account  of  his  movements.  Though  it  may  be  perfectly 'true  to  say  that  an 
innocent  man  may  from  stupidity,  or  some  desire  to  shield  or  conceal 
something  that  he  wishes  to  conceal,  give  a  false  account  of  his  move- 
ments, yet,  in  the  proportion  of  the  gravity  of  the  case  against  him  lies 
the  improbability  that  he  would  tell  a  false  story  merely  to  conceal  some- 
thing. Nothing  is  more  momentous  to  him  if  he  be  Innocent,  than  to  tell 
the  truth.  Therefore,  a  good  deal  depends  upon  whether  you  believe  or 
do  not  believe  the  story  of  4he  prisoner's  movements  as  recounted  by  him- 
self. If  you  believe  them,  it  is  in  his  favor.  It  is  a  complete  exculpation 
of  the  accusation  that  is  brought  against  him.  If  you  do  not  believe  them, 
what  assignable  cause  has  he  given  for  deceiving  us?  With  those  prelim- 
inary observations  let  me  now  draw  your  attention  to  the  prisoner's  own 
story  of  his  own  movements.  Up  to  the  time  of  his  getting  out  at  Mor- 
peth, no  controversy  arises.  At  Morpeth  he  found  on  the  opposite  plat- 
form, a  train  of  the  existence  of  which  he  knew  waiting  to  take  passengers 
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to  Stannington.  His  desire  being  to  see  his  friend  Hogg  at  Stannington. 
and  his  desire  at  the  outset  to  travel  as  far  as  Stannington,  and  Stannington 
only,  there  was  the  opportunity  at  once  to  cross  the  platform,  take  his  seat 
for  Stannington,  and  be  back  at  Stannington  within  ten  minutes.  He  knew 
the  train.  He  knew  of  its  existence.  He  knew  it  had  not  left.  But  he  does 
not.  He  goes  out  at  Morpeth  under  the  circumstances  which  I  have  re- 
counted to  you.  He  says  this  is  the  reason  for  his  action,  "As  I  intended 
if  I  had  gone  to  Stannington,  to  Dovecot,  to  have  walked  in  to  Morpeth 
in  order  to  pass  by  an  adit  or  some  sinking  operation  about  half  way 
between  Stannington  and  Morpeth,  It  did  not  matter  to  me  which  way  I 
walked,  whether  from  Stannington  to  Morpeth,  or  Morpeth  to  Stannington, 
and  I  determined  to  walk  from  Morpeth  to  Stannington  instead  of  from 
Stannington  to  Morpeth."  That  is  the  account  that  he  gives  of  not  going 
back  to  Stannington  by  the  next  train.  He  comes  out  of  the  station  at 
11:10.  I  think  it  is.  and  from  11:10  until  20  minutes  after  one  no  one 
sees  him.  That  is  common  ground.  Where  did  he  go?  He  says  he  set 
forth  on  the  walk  to  Stannington,  and  then  he  is  attacked  by  some  strange 
malady.  I  could  not  discover  quite  whether  it  was  diarrhoea  or  whether  it 
was  constipation.  He  would  seem  to  infer  that  it  was  a  mingling  of  both, 
which  seems  to  me  to  be  a  mixture  of  opposites.  In  going  along  the  road, 
he  had  walked  for  some  distance  when  this  malady  attacked  him.  He  got 
into  a  field.  He  cannot  remember  whether  there  was  or  was  not  a  hedge 
between  the  road  and  the  field,  whether  it  was  a  high  quickset  hedge, 
whether  he  got  over  the  railings,  or  through  or  under  or  past  the  quick- 
set hedge,  if  any.  It  is  strange  obliviousness.  It  may  be.  as  he  says, 
that  his  pain  was  so  extreme  as  to  take  from  him  the  power  of  observation. 
He  met  no  one.  He  lay  down,  I  think,  two  or  three  times  in  this  field, 
getting  up  at  intervals  and  lying  down  again.  He  did  not  get  as  far  as  the 
sinking  operation,  the  adit,  which  was  half  way;  therefore,  he  did  not 
get  more  than  about  a  mile  and  three-quarters  or  so  from  Morpeth.  Then 
he  returned  to  Morpeth  without  having  seen  the  sinking  operations  half 
way  or  his  friend  Hogg  at  Stannington.  He  returned,  so  he  says,  to  Mor- 
peth, and  he  returned  too  late  to  catch  the  1:10  back  to  Newcastle,  and  he 
had  to  wait  until  the  1 :  40.  Recumbency  being  accorded  to  him,  the  remedy 
for  the  malady  of  piles  from  which  he  was  suffering,  he  certainly  did  not 
seek  the  ordinary  remedy.  I  presume  that  at  the  station  of  Morpeth,  there 
is  a  waiting  room,  if  not  a  bench,  or  a  chair;  but  he  goes  out  from  Mor- 
peth and  walks  up  to  the  town  towards  the  Newcastle  Arms.  There,  some 
time  about  twenty  minutes  past  one,  he  meets  a  man  called  Elliott,  and  a 
police  officer  of  the  name  of  Sanderson.  There  he  passed  the  time  of 
day. 

Mr,  Mitchell  Innes:  He  was  not  a  police  officer. 

Mr,  Justice  Coleridge:  Very  well,  a  man  named  Sanderson.  It  is  said, 
why  did  not  they  call  Sanderson  and  have  thus  ascertained  that  his  state- 
ment in  regard  to  Elliott  was  quite  correct?  They  have  ascertained.  I  do 
not  doubt,  that  the  prisoner  is  correct  when  be  says  that  he  met  Elliott 
and  he  met  Sanderson  and  talked  to  them ;  and  he  may  be  perfectly  correct 
In  saying  that  so  far  as  Sanderson  and  Elliott  were  concerned,  he  did  not 
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exhibit  anything  In  the  manner  which  aroused  suspicion.  Apparently 
he  did  not,  or  else  I  suppose  he  would  have  dilated  upon  that,  acquaint 
them  with  his  malady,  or  exhibit  signs  in  his  face  of  the  sufferings  he 
had  undergone,  because  according  to  him,  he  has  put  it  forward  in  his  own 
defense,  then  he  appeared  cool  and  collected  in  his  manner.  The  prose- 
cution say  what  happened  after  1:20  is  quite  immaterial.  What  happened 
to  you  between  11:10  and  1:20  is  the  vital  question  in  the  case?  Gentle- 
men, you  have  heard  this  story  of  this  malady;  you  have  heard  his  ac- 
count of  his  walk,  do  you  believe  it?  If  you  believe  it,  then  clearly,  you 
must  seek  elsewhere  for  the  murderer.  If  you  do  not  believe  it;  what 
assignable  ground  has  been  put  forward  for  this  statement  of  facts  which 
are  no  facts?  Assignable  grounds  consistent  with  his  innocence,  I  mean, 
because  naturally  a  guilty  man  would  seek  in  any  way  that  he  could  lay 
his  hand  to  to  account,  otherwise  than  how  they  were  spent,  for  the 
spending  of  that  crucial  Interval.  Gentlemen,  you  have  heard  him,  and 
I  have  no  doubt  that  you  have  formed  an  opinion  as  to  whether  or  not 
you  can  rely  upon  his  story  In  regard  to  the  passing  of  the  Interval.  The 
story  depends  upon  his  evidence,  and  his  evidence  alone,  for  he  did  not 
use  the  lavatory  at  Morpeth  going  or  returning.  He  did  not  acquaint  any- 
body at  the  railway  station  with  his  malady;  neither  Elliott  nor  Sanderson 
whom  he  subsequently  met.  I  know  not  how  much  this  road  may  be.  it 
may  be  a  very  little  frequented,  but  in  fact,  he  met  no  one  on  the  road, 
and  therefore  has  no  corroborative  evidence  of  his  being  on  that  road  at 
all. 

Mr.  Mitchell  Innes:  As  you  have  been  good  enough  to  invite  correction, 
may  I  remind  your  Lordship  that  it  Is  the  uncontradicted  evidence  on 
behalf  of  the  prisoner  that  he  has  in  fact  been  treated  for  this  very  malady 
at  the  prison? 

Mr,  Justice  Coleridge:  I  do  not  doubt  that.  I  am  glad  to  be  reminded 
of  it,  and  I  do  not  think  anybody  has  disputed  he  suffered  from  piles. 
Of  that  I  have  no  doubt.  He  said  he  was  so  treated  in  the  prison,  and  I 
do  not  gather  there  is  any  contradiction,  or  that  any  question  was  put 
about   it,   that   he   had   suffered    from   piles. 

Now,  gentlemen,  I  pass  by  that.  I  will  say  a  few  words  about  the  im- 
portant question  which  has  been  raised  by  the  defense  in  regard  to  this, 
the  defense,  if  I  may  say  so,  so  discreetly,  so  fairly,  so  eloquently  urged, 
and  with  such  restraint.  He  made  a  statement  to  the  police,  and  it  is 
urged  on  his  behalf  and  I  have  no  doubt  you  gave  it  due  attention,  that 
much  of  the  story  which  we  now  know  came  from  the  lips  of  the  prisoner 
at  the  time  when  he  himself  alone  knew  of  it,  and  when  the  police  were 
ignorant  of  i{,  and  after  it  would  have  been  difficult  for  the  prosecution 
to  patch  the  story  up  in  the  absence  of  the  guidance  given  by  the  prisoner 
in  his  own  voluntary  statement.  It  is  urged  that  behavior  like  that  speaks 
trumpet-tongued  in  favor  of  his  innocence,  that  no  guilty  man  would  so 
inculpate  himself  and  only  an  innocent  man  would  make  statements  which 
would  be  available  and  useful  to  the  prosecution  in  his  own  prosecution. 
What  are  we  to  say  to  that?  A  great  deal  depends  upon  what  the  prisoner 
thought  the  police  knew.    He  did  not  know  how  much  they  knew.    I  am 
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not  saying  this  against  him.  I  am  only  putting  the  argument  hypotheti- 
cally,  you  understand;  and  I  am  assuming  for  the  moment  without  proof, 
that  he  was  a  guilty  man.  He  would  know  that  to  say  he  had  not  traveled 
by  that  train  might  be  proved  beyond  demonstration  to  be  false.  He  was 
known.  He  had  traveled  by  that  train  before,  it  would  be  very  strange 
if  someone  had  not  observed  that.  Does  it  commend  itself  to  your  good 
sense  that  a  guilty  man  would  have  said  as  much  truth  as  was  possible 
without  implicating  himself  in  the  crime?  It  was  an  innocent  act  to  go 
by  the  train.  It  was  an  innocent  act  to  travel  by  the  train.  He  was 
known,  and  it  might  be  traced  where  he  got  out;  it  might  be  traced 
where  he  had  got  his  ticket.  It  was  a  perfectly  innocent  act  to  pass 
from  the  station,  a  perfectly  innocent  act  to  get  out  and  pay  the  excess 
fare.  All  those  facts  are  perfectly  consistent  with  innocence.  Would  a 
guilty  man,  who  was  a  clever  man,  find  it  the  best  resource  to  tell  all 
those  facts  which  did  not  Implicate  him  so  as  to  prevent  its  being  said 
that  you  told  us  anything  that  was  false.  It  is  true  you  traveled  by  the 
train.  It  is  true  we  find  that  you  got  out  at  Morpeth.  It  is  true  that  you 
took  a  ticket  to  Stannington.  I  do  not  want  to  suggest  anything  against 
the  prisoner,  but  when  you  have  an  argument  put  before  you  that  in  the 
fact  that  he  made  these  statements  lies  the  strongest  testimony  to  his 
innocence,  I  think  it  must  be  said  that  you  may  look  at  it  if  you  think 
it  right,  under  another  aspect.  It  may  be  consistent  with  his  innocence. 
It  may  be  consistent  with  his  guilt. 

In  regard  to  the  murdered  man,  it  is  proved  to  demonstration  that  he 
was  murdered  with  bullet  shots,  with  four,  I  think,  actually  embedded  in 
his  head,  either  there  is  evidence  of  their  having  wounded  him  in  the 
head,  or  they  are  embedded  in  his  head.  Certainly  one  if  not  more,  of  the 
wounds  must  have  been  instantaneously  fatal.  The  presumption  is  that 
one  of  them,  at  any  rate,  must  have  been  Inflicted  when  the  man  was 
crouching  on  the  ground,  holding  up  the  collar  of  his  coat  to  ward  off  an 
anticipated  attack,  because  the  bullet  went  through  the  back  of  the  collar 
of  his  coat,  and  the  bullet  went  into  his  brain.  The  place  where  it  entered 
his  brain  was  high  up  upon  his  neck,  shewing  that  the  coat  had  been 
drawn  up  to  ward  off  an  attack.  The  direction  of  the  wound  was  up, 
which  looks  as  if  the  man  was  prone  when  the  wound  was  inflicted.  An- 
other thing  that  is  clear  is  this,  that  the  wounds  were  inflicted  by  two  in- 
struments, that  is,  by  two  pistols,  because  they  were  Inflicted  by  a  small 
nickel-plated  bullet,  which  was  a  leaden  bullet,  and  the  two  classes  of 
bullets  would  not  fit  into  the  same  bore.  The  first  natural  inference  you 
would  derive  from  that  is,  would  you  not,  that  the  man  must  have  been 
attacked  by  two  .persons,  each  holding  a  lethal  weapon?  As  a  matter  of 
fact,  it  would  appear  upon  the  evidence,  unless  we  are  to  disregard  it  in 
its  entirety,  one  man  and  one  man  alone  was  the  companion  of  the  de- 
ceased in  that  compartment.  If,  therefore,  you  are  of  opinion  upon  the 
evidence,  and  I  will  not  recall  it  to  your  minds,  that  one  man  and  one 
man  alone  was  in  the  carriage  with  that  deceased  man  when  he  was 
murdered,  it  stands  to  reason,  does  not  it,  that,  however  unusual,  the  mur- 
derer must  have  used  two  weapons,  unless  one  of  the  wounds  was  self- 


Digitized  by 


Google 


702  45  AMERICAN  LAW  REVIEW. 

inflicted  by  the  deceased,  which  is  a  suggestion  that  has  never  yet  been 
put  forward.  But  whoever  committed  this  murder  clearly  was  a  man  who 
had  thought  it  out  beforehand,  who  had  laid  his  plans,  and  it  may  be, 
though  I  know  not.  that  the  murderer,  whoever  he  was,  thought  it  would 
be  safer,  Inasmuch  as  he  traveled  alone  with  the  man,  and  was  only  seen 
alone  with  the  man,  to  give  some  good  ground  for  believing  that  inasmuch 
as  the  murder  was  committed  by  two,  in  some  way  or  somehow  he  was 
not  one  of  the  two  and  in  some  way  unexplained  the  man  met  his  death 
unconnected  with  the  murderer  himself.  One  knows  not  what  may  operate 
exactly  in  the  mind  of  a  man,  whoever  he  be,  because  whoever  he  be  in 
this  case  it  was  the  mind  of  a  man  who  had  planned  it,  and  had  carried 
into  effect  a  concerted  skilful  plan,  weighing  the  effect  upon  the  public 
mind  of  this,  that,  and  the  other  piece  of  evidence.  Therefore,  if  we 
believe  that  the  deceased  had  one  companion,  and  one  companion  only,  the 
argument  that  two  pistols  point  to  two  operators  fails  to  have  any  effective 
force. 

Gentlemen,  I  pass  by  the  question  of  the  wounds  because  that  really  has 
not  been  seriously  contested. 

You  have  one  or  two  other  pieces  of  evidence  which  are  said  to  implicate 
the  prisoner.  On  the  30th  March,  1910,  a  fawn  Burberry  overcoat,  which 
has  been  produced,  was  taken  from  the  prisoner  when  he  was  in  custody. 
On  the  left  front,  and  you  have  seen  it  at  the  bottom,  there  was  a  very  large 
stain.  The  doctor  cannot  pronounce  what  caused  that  stain.  It  was  a 
stain  that  had  been  treated.  It  had  been  rubbed  with  something  apparently 
in  the  nature  of  paraffin.  That  was  shewn  by  the  slight  infinitesimal  glob- 
ules of  the  oil  still  remaining  on  the  fabric  of  the  garment.  The  edges  of 
the  stain,  exhibiting  a  lighter  texture  from  the  rest  of  the  coat,  bore  witness 
to  the  efficacy,  or  want  of  efficacy,  in  rubbing  with  some  cleansing  sub- 
stance the  injured  place.  Paraffin,  while  it  does  not  necessarily  erase 
marks  of  blood,  prevents  the  chemical  test  for  blood  discovering  its  pres- 
ence. Therefore,  so  far  as  that  stain  is  concerned,  there  is  no  evidence  that 
it  ever  consisted  of  blood.  It  seems  to  be  an  old  coat,  a  well  used  coat. 
We  know  very  well  that  coats  of  that  kind  get  stains  upon  them,  and 
that  when  they  get  stains  on  them,  people  try  to  rub  them  out,  and  in  the 
absence  of  any  evidence  indicative  that  that  stain  was  a  blood  stain,  I 
would  suggest  to  you  that  you  dismiss  it  from  your  minds.  It  may  be 
capable  of  a  totally  innocent  explanation.  He  says  that  very  likely  some 
bicycle  oil  got  on  It.  At  any  rate,  it  would  be  most  unfair,  and  to  the 
prejudice  of  the  prisoner,  to  press  the  evidence  in  regard  to  that  coat 
further  than  legitimately  it  should  be  pressed.  I  would  caution  you,  if  I 
may  advise  you,  not  to  regard  th6  coat  as  any  evidence  implicating  the 
prisoner. 

Then  there  are  two  other  pieces  of  evidence  of  a  like  class.  On  the 
21st  March.  1910,  a  pair  of  gray  suede  gloves  were  taken  or  found,  at  any 
rate  were  taken  as  belonging  and  did  belong  to  the  prisoner.  On  the 
palm  surface  of  the  glove,  on  the  thumb  of  the  left  hand,  appears  a  smear 
which  chemical  analysis  pronounces  to  be  blood.  It  can  pronounce  no 
more,  it  cannot  pronounce  whether  it  be  human  blood,  mainmal  blood,  or 
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blood  of  fishes;  but  it  is  blood.  It  is  not  due  to  any  cut  upon  the  finger 
penetrating  into  the  fabric  of  the  glove  because  the  mark  is  from  the  out- 
side and  not  from  the  inside.  The  glove  has  come  in  contact  with  blood. 
The  prisoner  says  that  on  the  occasion  in  question,  he  was  wearing  tanned 
gloves,  gloves  which  undoubtedly  present  no  suspicious  appearance  at  all. 
If  I  rested  there,  you  might  say  why  should  you  not  believe  him?  But 
he  further  supplements  that  statement  by  saying  that  these  suede  gloves  had 
been  cast  aside  and  not  worn  for,  I  think  he  said,  three  months;  that  he 
wore  his  tan  gloves  in  their  place.  The  doctor  says  that  the  blood  which 
was  found  upon  the  glove  was  recent.  It  could  not  have  got  upon  that 
glove  three  months  before;  it  must  have  got  upon  that  glove  within  a  very 
short  time  of  the  21st  March,  when  the  gloves  were  taken  and  examined. 
Asked  how  he  could  account  for  the  glove,  the  prisoner  says,  **I  cannot." 
It  is  urged  that  in  this  carriage  the  body  when  discovered  was  reeking 
with  blood.  Blood  had  poured  from  the  head  across  the  floor.  It  had 
poured  from  the  elbow  joint  down  behind  the  seat,  and  I  think  the  ex- 
pression the  learned  counsel  used  was  that  the  carriage  was  a  shambles. 
Gentlemen,  it  all  depends  to  my  mind  upon  how  soon  the  deceased  met  his 
death.  If  there  was  a  long  struggle  during  which  blood  flowed  freely, 
then  I  think  it  would  be  a  fair  thing  to  say  that  in  a  struggle  with  a 
desperate  man  who  was  bleednng  from  cut  arteries,  you  would  expect  the 
murderer  to  exhibit  signs,  upon  his  person  of  considerable  eftusion  of 
blood;  but  not  if  the  first  shot,  or  the  second  shot,  if  not  instantaneously 
fatal,  stunned  the  victim,  and  made  him  motionless  and  incapable  of  re- 
sistance, then  the  man  would  only  have  the  corpse  to  deal  with.  He  might 
dispose  of  that  as  carefully  as  a  murderer  would  who  was  desirous  of 
letting  as  little  tell  tale  blood  as  possible  appear  upon  his  clothes.  It  all 
depends  upon  that.  If  there  was  evidence  of  a  fearful  struggle,  if  the  walls 
of  the  carriage  were  splashed  in  all  directions,  If  the  glass  was  broken, 
and  the  cushions  of  the  seats  hurled  about,  if  they  were  loose,  then  I  think 
the  argument  would  be  strong;  but,  in  the  absence  of  such  circumstances,  it 
is  for  you  to  say,  whether  the  argument  is  equally  strong. 

Then,  again,  there  Is  the  question  of  the  trousers.  The  trousers  which 
had  been  the  subject  of  the  investigation  were  the  trousers  which,  by  the 
admission  of  the  prisoner,  he  was  wearing  on  the  18th  March.  Inside 
the  lefthand  pocket  appears  stains  of  blood.  I  do  not  suppose  people  who 
have  listened  to  the  evidence  will  doubt  that  those  stains  of  blood  were 
produced  by  the  glove,  still  having  wet  blood  upon  it,  being  put  into  the 
trousers  with  the  hand  inside.  There  again  the  prisoner  is  asked  to  ac- 
count for  It,  and  though  there  may  be  a  hundred  ways  of  explaining 
blood  dripping  on  the  outside  of  your  clothing,  the  suggestion  of  the 
prisoner  that  his  nose  bled,  may  or  may  not  commend  itself  to  you  as 
a  satisfactory  explanation  of  blood  upon  the  inside  of  the  pocket  of  his 
trousers.  I  cannot  assist  you  further  than  to  tell  you  that  there  is  no 
explanation  with  the  exception  of  that  explanation  which  he  does  not  say 
is  the  explanation  which  he  puts  forward  knowing  that  it  was  so,  he 
does  not  say  on  such  and  such  a  day  my  nose  did  bleed,  and  I  remember 
my  putting  my  hand  into  my  pocket,  or  anything  of  the  kind,  and  it  fell 
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down  from  my  glove,  and  I  had  my  glove  on.  The  explanation  which  Is 
put  forward,  at  any  rate,  is  vague,  and  other  explanation  he  apparently 
has  none.  It  Is  for  you  to  say  whether  that  explanation  satisfies  you  as 
an  account  of  the  existence  of  those  marks  of  blood.  If  it  does,  you  are 
entitled  to  put  that  out  of  the  case.  If  it  does  not,  what  does  it  tell?  I 
leave  you,  gentlemen,  to  supply  the  answer. 

Now,  gentlemen,  I  believe  that  I  have  gone  through,  I  do  not  say  every 
fact,  but  if  I  have  omitted  any  fact  material  or  immaterial,  supply  it  for 
yourselves  and  supply  the  argument  which  you  base  upon  that  fact  I  do 
not  pretend  to  have  exhausted  every  item  in  this  case. 

The  suggestion  on  the  part  of  the  prosecution  is  that  between  11:10  and 
1:20  somebody,  the  murderer,  took  that  bag,  ripped  it  open,  and  threw  it 
down  the  Isabella  pit.  That  is  not  disputed.  There  was  the  bag.  There 
was  everything  gone  but  the  19/ — in  copper,  bulky  stufC  that  you  would 
not  carry  away.  All  the  gold  and  silver  were  gone;  but  all  the  papers 
relating  to  the  distribution  of  the  money  were  in  the  bag,  which  identified 
the  bag  beyond  question  as  the  bag  which  the  deceased  carried.  If  the 
prisoner  did  not  go  down  the  road  to  Stannington  where  did  he  go?  If 
you  think  he  went  down  the  road  to  Stannington,  then  you  will  acquit 
him;  because  it  is  quite  inconsistent  with  the  deposition  of  the  bag  in  the 
Isabella  mine.  The  prosecution  do  not  suggest  he  carried  the  bag  about 
him  for  days  and  then  put  it  down.  Although  the  mine  it  is  true,  was  not 
searched  sufficiently  to  discover  the  bag  until  June.  I  do  not  suppose 
anyone  will  doubt  that  the  murderer,  whoever  he  was,  took  the  first  avail- 
able moment  to  get  rid  of  the  evidence  of  his  guilt.  The  prosecution  say 
he  carried  the  bag  with  him  when  he  got  out  of  Morpeth  Station.  I  think 
the  learned  counsel  for  the  prosecution  invited  you  to  say,  if  that  was  not 
proved,  he  was  not  the  murderer.  I  do  not  know  that  that  quite  follows. 
I  can  understand,  whoever  the  murderer  was  having  many  ways  of  dispos- 
ing of  the  bag.  The  bag  might  have  been  thrown  intact  from  a  selected 
spot  in  the  railway,  and  afterwards  searched  for,  recovered,  and  dealt  with. 
It  may  be  that  the  murderer,  whoever  he  was,  who  certainly  got  out  at 
Morpeth,  may  have  thought  that  to  come  out  at  Morpeth  without  a  bag 
would  certainly  tend  less  to  his  discovery,  than  coming  out  at  Morpeth 
with  a  bag  containing  £370  upon  him.  All  th^t  is  left  in  the  vague.  We 
know  not  how  and  when  that  bag  was  placed  and  how  and  when  it  was 
ripped  open.  The  prosecution  say  there  was  an  Interval  between  11:10 
and  1:20  unexplained  by  the  prisoner  during  which  an  opportunity  could 
be  afTorded  for  the  disposal  of  the  bag.  But  there  it  is  left.  As  I  say, 
if  you  believe  the  prisoner's  story  of  his  movements  on  that  afternoon, 
it  is  clear  that  he  did  not  deposit  the  bag  in  the  Isabella  mine.  If  you 
do  not  believe  it,  you  must  ask  yourselves,  where  he  went,  what  he  did, 
and  why  he  conceals  it  from  us?  It  is  perfectly  true,  as  the  prosecution 
say  in  this  case,  that  this  is  a  case  of  circumstantial  evidence  and  circum- 
stantial evidence  alone.  Now,  circumstantial  evidence  varies  infinitely 
in  its  strength  in  proportion  to  the  character,  the  variety,  the  cogency, 
the  Independence,  one  of  another,  of  the  circumstances,  I  think  one  might 
describe  it  as  a  network  of  facts  cast  around  the  accused  man.    That  net- 
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work  may  be  a  mere  gossamer  thread,  as  light  and  as  unsubstantial  as  the 
very  air  itself.  It  may  vanish  at  a  touch.  It  may  be  that,  strong  as  it  is 
in  part,  it  leaves  great  gaps  and  rents,  through  which  the  accused  is  en- 
titled to  pass  in  safety.  It  may  be  so  close,  so  stringent,  so  coherent  in  its 
texture,  that  no  efforts  on  the  part  of  the  accused  can  break  through.  It 
may  come  to  nothing.  On  the  other  hand,  it  may  be  absolutely  convincing. 
If  we  find  a  variety  of  circumstances  all  pointing  in  the  same  direction, 
convincing  in  proportion  to  the  number  and  variety  of  those  circumstances 
and  their  independence  one  of  another,  although  each  separate  piece  of 
evidence,  standing  by  itself,  may  admit  of  an  innocent  interpretation,  yet 
the  cumulative  effect  of  such  evidence  may  be,  I  do  not  say  that  it  is, 
overwhelming  proof  of  guilt.  The  law  does  not  demand  that  you  should  act 
upon  certainties  and  certainties  alone.  In  the  passage  of  our  lives,  in 
our  acts,  in  our  thoughts,  we  do  not  deal  with  certainties.  We  ought  to 
act,  we  do  in  fact  act,  on  Just  and  reasonable  convictions  founded  upon 
just  and  reasonable  grounds.  Juries  ought  to  act  upon  the  evidence.  The 
law  asks  for  no  more  and  the  law  demands  no  less.  Gentlemen,  if  upon  a 
grave  and  careful  purview  of  the  facts  any  reasonable  doubt  assail  your 
minds,  the  prisoner  is  entitled  to  go  free.  The  prosecution  are  bound  to 
allay  such  doubts  and  to  convince  you  of  the  truth  of  the  accusation  which 
they  bring.  Ask  yourselves  then,  what  is  the  cumulative  effect  upon  your 
minds  of  so  meiny,  so  varied,  so  independent  pieces  of  evidence,  all  pointing, 
it  is  said,  in  one  direction,  all  tending,  it  is  said,  to  inculpate  the  prisoner, 
and  the  prisoner  alone,  in  the  commission  of  this  crime.  Summon  to  your 
aid  just  and  ordered  reason.  If  it  tells  you  that  the  guilt  of  the  prisoner 
is  reasonably  proved,  then  the  law  and  the  oath  which  you  have  taken 
alike  demand  that  you  should  act  with  firmness  and  with  courage. 

My  duty  is  done.  Yours  remains  yet  to  be  fulfilled,  and  I  pray  most 
earnestly  that  you  may  be  guided  to  the  deliverance  of  a  just  and  righteous 
verdict. 

Mr,  Mitchell  Innes:  My  Lord,  your  Lordship  may  not  have  thought  it 
worth  while  to  mention  that  there  was  a  suggestion  which  I  regard  as 
serious  made  by  myself  on  behalf  of  the  prisoner,  that  the  murderer  may 
have  leapt  from  the  train  between  the  stations. 

Mr.  Justice  Coleridge:  I  dealt  with  that.  \ 

Mr,  Mitchell  Innes:  I  did  not  understand  you  did. 

Mr,  Justice  Coleridge:   I  did  mention  that. 

Mr.  Mitchell  Innes:  I  beg  your  pardon. 

Mr,  Justice  Coleridge:  You  may  take  any  documents  you  desire,  gentle- 
men. 

The  Foreman  of  the  Jury:  Thank  you. 

The  Juby  Betibes. 

At  12:55  the  jury  retired  and  a  half  hour's  adjournment 
was  announced.  From  the  beginning  of  the  trial  the  court- 
room floor  and  galleries  had  been  crowded  with  spectators. 
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The  bulk  of  the  people  in  the  gaUeries  declined  to  leave  the 
places  they  had  selected,  and  beguiled  the  time  in  eating 
sandwiches  and  such  like,  and  cups  of  tea  were  also  served. 
The  floor  of  the  court,  too,  continued  to  retain  its  oocupants. 
Meantime,  Lord  Coleridge  and  those  accompanying  him  on 
the  Bench,  had  retired,  and  Dickman,  too,  was  not  to  be 
seen  in  the  dock.  The  prisoner  was  conducted  below  the 
moment  that  the  jury  had  left  the  box. 

During  the  long  interval  taken  up  by  the  jury  in  com- 
ing to  their  decision  the  prisoner  was  agitated  and  ex- 
claimed on  one  occasion,  **0h,  dear  me!*'  A  remark  was 
passed  to  him  that  it  must  be  an  anxious  time  for  him,  and 
his  response  was,  **Yes,  it's  a  very  anxious  time/' 

At  half  past  three  a  knock  was  heard  and  ihe  whis- 
per went,  **The  jury  are  coming.'*  Excitement  became 
intense.  The  usher  called  out,  ** Silence/'  His  lordship 
resumed  his  seat  on  the  Bench.  Simultaneously  Dicknoian 
climbed  the  steps  leading  to  the  dock.  A  warder  stood  at 
each  side.  The  jury  filed  into  court  and  took  their  seats. 
The  prisoner  remained  calm  and  collected,  stroked  his 
moustache,  and  gave  a  keen  look  all  around  the  court.  He 
surveyed  the  jury  as  they  filed  into  their  places,  and  then 
averted  his  head,  and  stood  with  his  hands  resting  on  the 
iron  railings  of  the  dock,  looking  steadfastly  at  the  bench. 

The  Verdict. 

Mr,  Justice  Coleridge:  Gentlemen,  before  you  give  your  verdict  there 
is  an  incident  in  yesterday's  proceedings  whlcli  I  forgot  to  allude  to. 
Learned  counsel  for  the  prosecution  commented  upon  the  absence  of  the 
wife  as  a  witness  for  the  defense  In  connection  with  the  allegation  made 
by  the  prisoner  that  the  wife  had  cleaned  his  coat.  Such  a  comment  is 
forbidden  by  the  law  to  be  made,  I  ought  to  have  said,  but  it  escaped  my 
attention  for  the  moment.  I  attach  no  importance  to  the  coat,  and  I  think 
I  indicated  this  to  you;  therefore,  I  forgot  to  add  that  such  a  comment 
made  by  the  learned  counsel  ought  to  be  banished  from  your  minds,  and 
not  to  Influence  your  verdict.  If  you  allowed  that  comment  to  affect  your 
minds  hostilely  to  the  prisoner,  I  must  ask  you  to  reconsider  your  verdict, 
dismissing  such  comment  from  your  minds.  If  you  have  not  allowed  it  to 
affect  your  minds  in  any  way,  then  you  can  deliver  your  verdict. 
The  Foreman:  It  has  not  ^ 

Mr,  Justice  Coleridge:     Have  you  allowed  it  to  affect  you? 
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The  Foreman:  We  have  not. 

Mr,  Justice  Coleridge:  Then  that  question  does  not  arise. 

The  Foreman:  It  has  not  been  mentioned. 

Mr,  Justice  Coleridge:  I  understand  you  have  not  allowed  it  to  influence 
your  minds. 

The  Foreman:  We  have  not  mentioned  it. 

T?W  Clerk  Of  Atr^gns:  You  Are  all  agreed  on  your  verdict? 

The  Foreman:  Tes. 

The  Clerk  of  Arraigns:  Do  you  find  the  prisoner  at  the  bar  guilty  or  not 
guilty  of  wilful  murder? 

The  Foreman:  We  find  him  guilty. 

The  Clerk  of  Arraigns:  That  is  the  verdict  of  you  all. 

The  ForeitjLan:  Of  us  all. 

The  Sentence. 

The  Clerk  of  Arraigns:  John  Alexander  Dickman;  you  have  been  con- 
victed of  wilful  murder.  What  have  you  to  say  why  the  Court  should  not 
give  you  sentence  of  death  according  to  law. 

The  Prisoner:  I  can  only  repeat  that  I  am  entirely  innocent  of  this 
cruel  deed.  I  have  no  complicity  in  this  crime*  and  I  have  spoken  the 
truth  in  my  evidence,  and  in  eversrthing  I  have  said. 

Mr,  Justice  Coleridge:  Prisoner  at  the  bar,  this  careful  trial  is  now  ended. 
The  Irrervocable  decision  has  now  been  given.  The  lury  have  found  yoM 
guilty  of  the  crime  of  murder.  In  your  hungry  lust  for  gold  you  had  no 
pity  upon  the  victim  whom  you  slew  and  it  is  only  just  that  the  Nemesis 
of  the  law  should  overtake  the  author  of  the  crime.  The  scales  of  Justice 
are  now  balanced  by  the  verdict  which  your  fellows  have  pronounced;  the 
punishment  is  death.  I  do  not  presume  to  judge  you.  I  am  nothing  but 
the  minister  of  the  law  and  in  passing  sentence  I  only  do  that  duty  which 
the  law  commands.  That  sentence  is  that  you  be  taken  from  hence  to  the 
place  from  whence  you  came,  and  from  thence  to  a  place  of  execution, 
and  that  you  be  there  hanged  by  the  neck  until  you  be  dead,  and  that  your 
body  be  afterwards  buried  within  the  precincts  of  the  prison  in  which  you 
have  been  last  confined,  after  your  conviction,  and  may  Qod  Almighty 
have  mercy  upon  your  soul. 

The  CJiaplain:  Amen. 

The  Prisoner:  I  declare  to  all  men  that  I  am  innocent. 

Mr.  Justice  Coleridge  discharged  the  jury  and  thanked 
them  for  their  services.  He  announced  that  they  would  be 
exempt  from  serving  as  jurymen  during  the  next  five  years. 

[to  be  CONTINtTBD.] 
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THE  LEGAL  EVOLUTION  OF  PEACE. 

The  progress  made  in  the  last  twelve  years  by  interna- 
tional law  and  its  corollary,  the  movement  for  peace,  has 
been  nothing  short  of  remarkable.  And  yet,  viewed  in  the 
light  of  the  history  of  human  institutions,  it  is  a  natural 
concomitant  of  advancing  civilization.  The  development  of 
international  law  and  relations  toward  a  condition  of  rela- 
tive peace  finds  close  analogy  in  the  development  of  pri- 
vate law.  Private  war  and  vengeance,  which  once  enjoyed 
legal  sanction,  are  now  considered  criminal;  there  is  a 
general  desire  to  bring  public  war  under  the  same  oppro- 
brium. When  the  thinkers  of  the  present  day,  who  even 
now  regard  war  as  unmoral,  shall  have  convinced  the  large 
majority  of  the  people  of  the  civilized  world  that  it  is  im- 
moral, and  that  the  economic  and  industrial  welfare  of  man- 
kind depends  upon  providing  international  peace  with  a 
legal  sanction,  war  will  have  taken  its  place  among  the 
illegal  agencies  for  settling  international  differences. 

The  peace  we  now  enjoy  in  our  private  relations  is 
directly  attributable  to  the  gradual  perfection  of  our  legal 
institutions.  The  relative  peace  under  which  we  live  in  our 
international  relations  has  been  largely  brought  about  by 
the  development  of  international  law.  The  road  by  which 
private  peace  was  secured  was  a  long  and  thorny  one; 
and  there  are  many  indications  that  we  still  have  a  long 
road^  precarious  and  full  of  pitfalls,  to  travel  before  we 
shall  have  registered  our  arrival  at  the  final  goal  of  inter- 
national peace. 

Misunderstanding  of  the  facts  as  they  exist,  a  miscon- 
ception of  the  nature,  hereditary  instincts  and  history  of 
th^  international  society  whose  ills  we  desire  to  cure 
is  the  greatest  danger  confronting  the  peace  move- 
ment. Henry  IV,  with  his  Great  Design  for  a  European 
Confederation  and  James  Mill,  who  a  century  ago  advo- 
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cated  an  international  tribunal,  with  general  disarmament 
as  a  preliminary,  and  others  after  them,  made  the  great 
mistakes  of  not  taking  into  account  the  existing  factSy 
and  of  seeking  to  regenerate  society  at  one  bold  stroke. 
As  Sir  Henry  Maine  says,  war  is  too  ancient  an  evil  to 
submit  to  any  single  panacea. 

At  the  present  time,  however,  we  have  reached  a  point 
where  remedies  can  be  suggested  and  applied  with  an  assur- 
ance of  their  reasonable  consideration  by  states ;  and  with 
the  growth  of  an  international  public  opinion  in  their  favor, 
an  assurance  of  their  ultimate  acceptance.  Various  reme- 
dies for  settling  international  differences  have  been  sug- 
gested, of  which  the  most  effective  in  practice  has  been  a 
court  of  arbitration,  or  court  of  justice. 

Private  individuals  did  not  always  display  their  present 
willingness  to  submit  their  disputes  to  the  arbitrament  of 
courts.  The  struggle  was  a  long  one  and  fiercely  waged, 
extending  from  the  beginning  of  history  until  modem 
times.  But  old  as  are  the  beginnings  of  society — tribal  re- 
lations,— international  society  in  such  form  as  we  can  recog- 
nize it  did  not  begin  until  two  or  three  thousand  years 
later.  It  is  therefore  natural  that  it  will  take  a  little 
longer  to  arrive  at  the  same  stage  of  social  development 
that  our  private  relations  have  reached,  but  the  analogies 
between  the  two  are  clearly  traceable. 

The  bond  of  primitive  society  was  kinship.  The  first 
stage  in  the  social  relations  between  the  units  of  that 
society  is  marked  by  universal  belligerency,  a  very  natural 
rule.  Disputes  were  accompanied  by  a  limitless  resort  to 
private  war  and  private  vengeance.  Such  action  was  un- 
restrained by  any  humanizing  agencies,  uncontrolled  by 
any  superior,  and  unlimited  in  its  devastating  effects. 

In  the  international  society,  some  analogy  to  this  first 
stage  may  be  discovered  in  the  utter  license  and  unre- 
strained cruelty  with  which  the  wars  of  the  Reformation 
were  waged — the  period  when  the  modem  society  of  states 
had  its  origin.  This  very  barbarity  had  much  to  do  with 
the  writing  by  Grotius  of  his  epoch-making  work,  in  which 
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the  be^nnings  of  a  system  of  international  law  are  pre- 
sented. 

The  second  stage  in  private  relations  discloses  a  gradual 
limitation  upon  the  waging  of  private  war,  by  confining 
vengeance  to  certain  members  of  the  family  or  kindred,  by 
restricting  it  to  certain  offenses,  and  by  inaugurating  a 
system  by  which  pecuniary  compensation  for  minor  of- 
fenses could  be  paid.  Sir  Henry  Maine  regards  ihese 
liioney  fines  for  private  wrongs,  such  as  the  Wehtgeld  of 
the  Germans  and  the-  Eric  fine  of  the  ancient  Irish,  as  evi- 
dence of  a  very  early  conscious  effort  to  prevent  war  or 
mitigate  it.^  Pollock  and  Maitland  suggest  that  the  amount 
of  compensation  was  probably  fixed  by  some  form  of  arbi- 
tration.* 

The  second  stage  in  international  relations  is  marked 
by  the  introduction  of  humanizing  agencies  in  war,  first 
through  the  influence  of  great  writers,  principally  Grotius 
and  Vattel,  then  through  the  influence  of  progressive  civili- 
zation and  the  growing  wisdom  of  states.  Such  agencies 
are  exemplified  in  the  codification  of  the  rules  of  neutrality 
and  of  war,  especially  the  amelioration  of  its  hardships. 
This  was  largely  the  work  of  the  Geneva,  Brussels,  St.  Pet- 
ersburg, and  Hague  Conferences. 

The  third  stage  in  private  relations  is  marked  by  the 
grqwth  of  the  kingly  power  and  the  gradual  waning  of  the 
self-helping  autonomy  of  the  kindred.  As  Maitland  re- 
marks, private  war  is  '*  controlled,  regulated  and  put  into 
legal  harness.^'*  In  this  period  we  find  the  beginnings  of  a 
system  by  which  an  issue  is  submitted  to  the  arbitrament 
of  some  impartial  agency.  Private  vetigeance,  however, 
was  not  abolished,  but  merely  regulated.  The  king  was  not 
yet  strong  enough  to  compel  his  warring  subjects  to  come 
before  the  court;  but  side  by  side  with  regulated  private 
war  there  grew  up  a  system  of  trial,  by  battle,  by  compur- 

*  Maine,    Sir    H.,    "International      tory  of  English  Law"   (CamWdge, 
Law"   (New  York,  1888),  p.  12.  1895).  vol.  1.  p.  24. 

•Pollock   k  Maitland,   "The  Hi»-         •Pollock  A  Maitland,   Idem.   mH. 

1,  p.  7. 
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gation^iaod  later  by  jury^.  The  institution,  however,  was 
weak;  there  was  no  jurisdibtion  save  by  consent  of  tiie* par- 
ties. As  the  king  grew  stron^^r,  a  scale  of  compensation  for 
injuries^  a  sort  of  tariff  was  decreed.  Compensation  had 
to  be  accepted,  if  offered,  and  private  war  was  lawful  only 
when  the  adversary  obstinately  refused  to  do  right.*  Many 
and  serious  were  the  difficulties  in  the  path  of  the  judicial 
adjustment  of  pirivate  disputes.^ 

International  relations  in  this  third  stage  are  exemplified 
by  the  co-ordinate  existence  of  a  regulated  public  war  and 
a  system  of  international  arbitration— our  present  condi- 
tion.      ,    '  "    '  '    '  '  '  '  '' 

From  the  conflict  between  the  two  agencies  for  settling 
difference^  in  our  private  relations,  private  war  and  the 
courts,  the  judicial  method  emerged  victorious;  and  the 
fourth  stage  finds  us  practically  under  the  full  dominion  of 
a  judicial  method  of  settling  our  private  disputes. 

Among  the  systems  of  trial,  however,  trial  by  jury  had 
to  carry  on  a  fierce  struggle  for  supremacy  with  trial  by 
battle.  The  prevalence  of  perjury  and  other  disadvantages 
influenced  a  preference  for  trial  by  battle,  even  long  after 
trial  by  jury  had  been  established.  It  is  a  mistake,  too,  to 
assume  that  trial  by  battle  did  not  satisfy  the  sense  of 
justice  of  the  litigants.  It  did.  They  believed  that  an  im- 
partial spirit  was  acting  as  judge,  who  in  letting  fall  the 
mantle  of  victory,  indicated  the  right.  But  superstition 
has  given  way  to  reason.  We  now  realize  that  a  belligerent 
method  of  settling  disputes  does  not  do  justice ;  that  is 
why  arbitration  is  replacing  war  as  the  only  equitable 
agency  for  adjusting  an  international  difference. 

The  analogies  we  have  traced,  in  particular  the  evolu- 
tion from  the  third  into  the  fourth  stage  in  private  law, 
give  us  every  reason  to  believe  that  the  conflict  between 
the  two  agencies  on  the  international  side,  public  war  and 
arbitration,  will  result  in  a  victory  for  the  judicial  system, 
and  that  a  submission  to  the  arbitrament  of  judicial  agen- 

•  Pollock  ft  Maitland,  Idem,  yol.  *  Pollock  ft  Maltland,  Idem,  vol. 
1,  p.  25.  1.  p.  27. 


Digitized  by 


Google 


712  45  AMERICAN  LAW  BEVIEW. 

cies  will  take  its  place  among  our  permanent  social  insti- 
tutions. 

n. 

Peace  in  the  international  community  is  a  social  need. 
States  were  never  so  willing  as  now  to  listen  to  practical 
suggestions  for  its  realization.  History  explains  the  rea- 
son. With  the  break-up  of  the  Holy  Roman  Empire  and 
the  destruction  of  the  idea  of  universal  sovereignty,  of  a 
common  superior,  spiritual  and  temporal,  a  chaos  resulted, 
exemplified  in  the  horrible  wars  of  the  Reformation.  From 
that  time  until  the  Congress  of  Vienna,  in  1815,  the  states 
of  Europe  were  engaged  in  a  tremendous  struggle  of  ter- 
ritorial adjustment.  The  influence  of  Grotius,  which  first 
bore  distinct  fruit  at  the  Peace  of  Westphalia,  brought 
certain  rules  into  this  process  of  adjustment,  but  the  idea 
of  international  peace  engaged  thinkers  and  not  statesmen. 

The  nineteenth  century,  however,  was  marked  by  a  move- 
ment for  national  unification  throughout  the  world,  and 
while  the  force  of  arms  played  a  small  part  in  this  nation- 
alization, commerce  and  industry  were  the  great  factors 
in  the  process.  The  greatest  changes  in  the  legal  position 
of  aliens  occurred  in  this  century.  From  his  original 
status  as  an  enemy  eo  nomine^  the  alien  has  gradually  be- 
come practically  assimilated  to  the  national  in  his  legal 
rights.  The  facilities  for  naturalization  and  immigration, 
and  rapid  communication,  have  brought  about  the  demo- 
cratization of  the  world,  cosmopolitanism.  With  the 
growth  of  social  and  commercial  intercourse  among  nations, 
the  discoveries  of  science,  and  the  extreme  mobility  of  capi- 
tal, states  have  come  to  recognize  the  unity  of  their  inter- 
ests. An  international  consciousness  has  been  awakened. 
The  result  has  been  a  growing  solidarity  in  international 
organization.  This  present  century  is  to  be  one  of  inter- 
national development  or,  as  Prof.  Lorimer  puts  it,  **from 
independence  has  emerged  interdependence.''® 

•Lorimer,  "Institutes  of  the  Law  of  Nations"   (Edinburg,  1883),  voi. 
1,  pp.  139,  236,  445. 
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International  law  has  kept  pace  with  the  necessities  of 
the  new  order,  as  is  shown  by  the  number  of  international 
conferences  of  the  last  thirty  years.  The  many  interna- 
tional unions  and  agreements  on  industrial,  economic, 
scientific  and  legal  matters  indicate  that  nations  have  be- 
come convinced  of  the  necessity  for  co-operation  and  inter- 
national arrangements  of  an  administrative  nature.  In 
addition,  almost  two  hundred  international  conferences  of 
an  unoflScial  character  within  the  last  seventy  years,  cov- 
ering almost  every  field  of  human  thought  and  activity,  are 
evidence  of  the  solidarity  of  world  interests. 

It  is  therefore  apparent  why  war  is  now  a  greater  catas- 
trophe than  ever  before.  While  we  have  been  endeavoring 
to  localize  war  by  enlarging  the  obligations  of  neutrals — 
and  much  still  remains  to  be  done  along  this  line"' — ^it  is 
nevertheless  true  that  a  public  war  between  any  of  the 
units  of  the  international  community  shakes  the  security 
of  the  entire  structure  and  impairs  the  welfare  of  all.  It 
is  therefore  not  difficult  to  realize  why  all  states  are  now 
willing  to  co-operate  to  prevent  an  international  war  and 
adopt  the  necessary  means  to  this  end. 

No  society  can  exist  without  some  rules  for  the  conduct 
and  mutual  intercourse  of  its  members — ubi  societas  ibi  jus. 
Just  as  the  judicial  order  of  national  life  springs  from, 
at  the  same  time  that  it  ministers  to,  its  development,  so 
has  international  arbitration  proved  itself  to  be  a  factor 
in  the  development  of  the  society  of  nations,  which  has 
made  it  possible  and  of  which  it  is  the  outcome.  Yet,  up 
to  the  present  time,  statesmen  and  lawyers  believe  that 
arbitration  has  its  limitations.  As  we  have  said,  there 
exists  in  the  international  society  a  body  of  rules  or  a 
modus  Vivendi  for  the  conduct  of  its  members.  Westlake 
points  out®  that  a  claim  by  one  state  against  another  for 
a  breach  of  this  modus  Vivendi  resembles  very  much  a 
claim  of  one  individual  against  another  before  national 

*  See  the  resolutions  of  the  Third  •  Westlake,    "International    Law" 

National   Peace  Congress  at  Balti-      (Cambridge,  1904),  vol.  1,  p.  1. 
more,  May  5,  1911. 
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courts '  of  jneticey  for  both  dieal  with  legal  relatiotis.  These 
claims  are  eminently  fitted  fqr  arfoiiration;  ^lie  action  ^t 
atatei^:  hQwever,  is  not  con&ied  within  thede  legal  limits. 
They  mnst  sometimes  act  nnder  drcnmstance  where  there 
are  no  rules*  A  situatioti  of  this  kind  in  private  life  is 
met  by  the  national  legislature  enacting  Hew  l^slation. 
In  the  absence  of  an  international  legislature  or  immediate 
agreement  on  a  rule,  states  must  act  for  themselves^  and  it 
is  in  these  spheres  that  we  find  what  is  called  the  political 
action  of  states,  6r  international  policy. 

The  Russian  delegates  to  the  First  Hague  Conference 
pointed  out  that  the  former  class,  legal  claims,  being  a  con- 
flict of  rights^  may  appropriately  be  made  the  subject  of 
an  arbitration ;  but  tiiat  the  latter,  being  a  conflict  of  inter- 
ests, do  not  admit  of  this  method  of  adjustment.  The  Bus- 
sian  delegates  included  under  such  political  questions  what 
they  called  political  treaties,  transitory  arrangements  be- 
tween states  which  bind  the  freedom  of  action  of  the  par- 
ties so  long  as  the  political  conditions  which  produced  them 
remain  without  change.  Such  a  question  is  illustrated  in 
Russia's  own  history .•  At  the  end  of  the  Crimean  war, 
Russia,  exhausted,  was  compelled  to  submit  to  a  treaty  in 
which  she  engaged  to  neutralize  the  Black  Sea,  and  to  main- 
tain no  fortifi(jations  on  the  coast.  In  1871,  taking  advan- 
tage of  the  disablement  of  France,  she  denounced  the  treaty 
and  proceeded  to  erect  a  fortification  at  SebastopoL  No 
single  power  was  strong  enough  to  prevent  her.  As  a  re- 
sult a  conference  was  held,  a  tribute  paid  to  the  binding 
(sicl)  character  of  treaties,  and  the  limitations  on  Russia 
removed  by  consent.  Could  such  a  question  have  been  arbi- 
trated? A  court  could  have  reached  but  one  conclusion. 
No  state  can,  by  an  unilateral  act,  legally  put  an  end  to^  a 
stipulation  it  has  signed.  Russia,  therefore,  would  never 
have  consented  to  arbitrate  this  case.  Characteriang  it  a& 
a  political  question.  Secretary  Hay,  in  1904^  considered 
the  Panama  question  with  Colombia  unarbitrable.    Would 

•Westlake,  Idem,  vol.  1,  p.  341, 
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we  arbitrate  our  right  to  fdrtify  the  Panama  CaBal)  if  the 
right  were  brought  in  question? 

Snch  matters  as  these  arei  embodied  in  the  genJeral  reser- 
vation of  * '  independence '  *  in  treaties  of  arbitration^  Ques- 
tions of  honor  can  be  arbitrated.  This  is  shown  by  the 
dnel  in  the  German  army^  where  the  question  ci  violated 
honor  must  first  be  passed  upon  by  a  court  of  officers  be- 
fore the  duel  is  allowed  to  be  fought.  When  an  enlight- 
ened public  opinion  will  induce  states  to  add  to  the  func- 
tions of  an  arbitrator  those  of  a  mediator,  even  such  politi- 
cal questions  will  probably  be  arbitrated.  But  first  sense- 
less nationalistic  pride  must  be  abandoned,  fair  dealing 
and  good  faith  assured  by  international  guaranty,  and  con- 
fidence in  arbitrators  and  mediators  strengthened. 

Even  now  where  independence  or  freedom  of  action  is 
not  likely  to  be  affected  by  an  unfavorable  decision  some 
states  have  considered  it  perfectly  safe  to  conclude  arbi- 
tration treaties  without  reservation ;  as,  for  example,  Swe- 
den and  Norway,  Italy  and  Holland,  Chile  and  Argentine 
and  other  states.  The  United  States  and  Great  Britain 
and  the  United  States  and  France  are  about  to  undertake 
a  step  along  this  line,  which  by  its  example  will  give  an 
imprecedented  stimulus  to  the  cause.  It  appears  already 
to  have  moved  Germany  and  Japan  to  action. 

In  the  time  of  the  great  Empires,  the  Egyptian,  the  As- 
syrian, the  Median  and  the  Roman,  peace  was  fairly  well 
maintained  by  the  power  of  arms  of  a  strong  central  super- 
ior. The  Emperor  compelled  his  constituent  tribes  to  re- 
frain from  hostilities,  and  there  was  comparative  peace* 

We  in  the  present  day  are  dealing  with  a  diif  erent  order 
of  international  society.  We  deare  to  erect  another  power, 
an  intellectual  power,  to  induce  and  exercise  coercive  in- 
fluence among  states  to  bring  about  international  peace. 
This  intelligence  has  already  created  methods  to  avert  war 
by  means  other  than  the  fearful  expenditures  now  under- 
taken in  preparation  for  peace,  as  some  would  have  it. 

First,  reason  and  intelligence  have  aided  in  establishing 


Digitized  by 


Google 


716  45  AMEBIOAH  LAW  BEYIBW. 

good  faith  between  nations.  This  alone  has  placed  diplo- 
macy on  a  higher  and  more  effective  plane  than  ever  be- 
fore in  adjusting  international  differences. 

Secondly,  the  Congress  of  Paris  of  1856  and  the  Hague 
Conferences  have  succeeded  in  giving  mediation  a  more 
potent  influence  in  adjusting  controversies  than  it  every 
enjoyed  before.  Formerly  regarded  as  oflScious  intermed- 
dling, it  has  now  secured  legal  sanction  and  can  no  longer 
be  considered  an  unfriendly  act.  Where  the  opportunities 
for  the  arbitration  of  legal  differences  are  now  considered 
as  exhausted,  mediation  has  unlimited  possibilities  in  ad- 
justing all  kinds  of  international  disputes.  In  South  Amer- 
ica on  several  occasions  it  has  proved  its  great  value. 

Disputed  questions  of  fact  are  recognized  as  a  most 
dangerous  and  virulent  cause  of  war.  The  Hague  Confer- 
ence, in  the  third  place,  created  the  machinery  for  settling 
such  questions  by  Commissions  of  Inquiry.  The  use  of  this 
instrumentality  has  already  prevented  one  war  (between 
Russia  and  Great  Britain),  and  will  probably  show  its  use- 
fulness in  many  other  cases.  Had  our  people  exhibited 
more  self-restraint  in  1898,  it  is  not  unlikely  that  such  a 
Commission  of  Inquiry  might  have  prevented  the  Spanish- 
American  War. 

The  fourth  great  agency  to  prevent  war  is  international 
arbitration,  to  which  we  have  already  referred.  Arbitra- 
tion in  some  form  is  as  old  as  history,  and  toward  its  im- 
mediate development  and  improvement  every  effort  should 
be  bent.  As  the  architects  of  this  powerful  social  institu- 
tion, the  Hague  Conferences  will  have  left  their  immortal 
justification,  both  in  enlarging  the  scope  of  the  questions 
which  may  be  submitted  and  in  improving  the  machinery. 
For  its  sucessful  operation,  confidence  in  arbitrators  is,  of 
course,  a  condition  precedent. 

But  the  very  fundamental  condition  on  which  arbitral 
justice  rests,  the  most  effective  means  of  fostering  inter- 
national peace  is  education,  the  education  of  public  senti- 
ment.   The  resort  to  arbitration  must  find  its  sanction  in 
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a  compelling  public  opinion,  before  it  can  become  positive 
law.  The  time  is  ripe  for  it.  The  democratization  of  the 
world  has  taken  war  out  of  the  hands  of  kings  for  the 
satisfaction  of  personal  and  dynastic  ambitions,  and  passed 
it  into  the  control  of  peoples.  Ignorance,  contemptuous 
conduct,  ill  temper,  resentment,  or  fury  are  now  the  prin- 
cipal causes  of  war.  Psychotherapeutics  constitute  the 
most  essential  element  in  the  remedy.  The  education  of 
the  people  of  the  world,  the  people  that  now  pay  for  battle- 
ships, must  enlist  the  co-operation  of  an  enlightened  press, 
which  will  forego  the  sensational,  and  recognize  and  as- 
sume its  grave  responsibilities  in  the  movement.  The  force 
of  education  when  aimed  at  developing  self-control,  self- 
restraint  and  a  habit  of  thought  that  will  compel  a  submis- 
sion of  disputes  to  peaceful  settlement,  will  be  the  prin- 
cipal factor  by  which  the  peace  movement  can  achieve  the 
success  so  earnestly  desired. 

Every  actual  instance  of  arbitration  confirms  the  habit 
and  rivets  the  bond  of  international  peace.  If  people  can 
be  brought  to  realize  that  this  is  a  better  and  more  equit- 
able method  of  adjusting  their  differences  than  by  going 
to  war,  the  problem  of  armaments  will  no  longer  trouble 
peoples  and  statesmen.  When  enlightened  public  opinion 
will  compel  governments  to  make  use  of  the  improved  in- 
strumentalities for  removing  causes  of  friction  and  settling 
controversies,  nations  will  realize  that  enormous  armies 
and  navies  are  no  longer  necessary.  It  is  to  prove  the 
absence  of  the  necessity  for  such  great  armaments  that 
peace  congresses  assemble.  When  this  conviction  makes  its 
impress  on  the  world,  we  wiU  have  reached  the  goal  of  inter- 
national peace. 

Washington,  D.  C.  Edwin  M.  Borchard.  ' 
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A  REVIEW  OF  THE  OPINIONS  OF  THE  CHIEF 

JUSTICE  OF  THE  UNITED  STATES  IN  THE 

STANDARD  OIL  AND  TOBACCO  CASES. 

The  written  opinion  of  Chief  Justice  White,  of  May  15, 
1911,  in  the  Standard  Oil  case,  is  printed  on  pages  30  to  82 
inclusive,  of  Volume  221  of  the  United  States  Reports,  The 
first  twenty  and  the  last  twelve  of  those  pages  relate  to  the 
case.  But  the  twenty  pages  which  begin  with  line  12  of 
page  50,  and  end  with  line  12  of  page  70,  are  all  devoted 
to  an  argument  on  a  question  whether  the  word  **unrea- 
sonable''  or  the  word  **  undue '*  should  be  implied  in  the 
Sherman  Law,  so  as  to  limit  its  prohibitions  of  restraint 
or  of  monopolization  of  interstate  or  of  international  trade 
or  commerce,  to  such  portions  of  such  restraint  or  monop- 
olization as  may  be  *' unreasonable'*  or  ** undue.*'  That 
argnment  conducted  the  Chief  Justice  to  the  affirmative 
side  of  that  question ;  and  in  reaching  that  result  he  made 
statements,  the  importance  of  which  partly  depends  upon 
whether  they  are  clothed  with  the  sanctity  of  a  judicial 
decision  of  the  Supreme  Court  of  the  United  States,  or 
are  only  the  obiter  dicta  of  the  Chief  Justice;  and  partly 
depends  upon  whether  they  corroborate  or  contradict  any 
previous  decision  of  the  Supreme  Court  upon  the  same 
subject ;  and  partly  depends  upon  whether  they  are  sound 
or  unsound,  when  considered  as  comprising  an  essay  upon 
the  subject  to  which  they  relate. 

The  written  opinion  of  the  Chief  Justice  of  May  29, 1911, 
in  the  American  Tobacco  case,  is  printed  on  pages  142  to 
188  of  Volume  221  of  the  United  States  Reports:  Those 
portions  of  that  opinion  which  begin  on  page  142  and  end 
near  the  bottom  of  page  178,  and  which  begin  near  the  bot- 
tom of  page  180  and  end  with  page  188,  relate  to  the  case. 
But  that  paragraph  of  that  opinion  which  begins  with 
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line  five  from  the  bottom  of  page  178,  and  ends  with  line 
6  irojii  the  bottom  of  page  180^  is  devoted  to  an  argument 
ia  support  of  those  twenty  pages  in  the  opinion  in  the 
Standard  Oil  case,  which  extend  from  line  12  of  page  50 
to  line  12  of  page  70  of  22X  U.  S.  Eeports. 

It  is  the  purpose  of  this  paper  to  analyze  those  two  argu- 
ments of  the  Chief  Justice,  with  a  view  to  ascertain  and 
show;  first,  whether  they  represent  a  decision  of  the  Su- 
preme Court,  or  only  the  ohiter  dicta  of  the  Chief  Justice; 
and  second,  whether  they  corroborate  or  contradict  any 
previous  decision  of  the  Supreme  Court;  and  third,  whether 
they  are  sound  or  xmsound  in  the  eyes  of  history  and  of 
logic. 

The  distinction  between  the  decision  of  a  court  and  the 
ohiter  dicta  of  a  judge,  is  known  to  all  lawyers;  but  as  this 
monograph  is  intended  also  for  laymen,  it  is  suitable  to 
say  that,  a  decision  of  a  court,  is  its  solution  of  a  litigated 
controversy,  and  that  an  ohiter  dictwm  of  a  judge,  is  a 
statement  of  some  idea  upon  which  that  solution  does  not 
depend.  Any  statement  in  a  judicial  opinion  is  therefore 
ohiter  dictum^  if  it  could  be  reversed  without  affecting  the 
decision  of  the  case. 

The  opinion  of  Chief  Justice  White  in  the  Standard  Oil 
case,  that  the  word  ** unreasonable"  or  the  word  ** undue '^ 
should  be  implied  before  the  word  ** restraint''  and  also 
before  the  word  ** monopolize,"  in  the  Sherman  Law,  can 
be  reversed  without  affecting  the  ^decision  of  that  case; 
because  that  decision  found  the  Standard  Oil  Company 
guilty  of  restraint  of  interstate  commerce,  and  also  guilty 
of  monopolizing  interstate  commerce,  even  if  such  restraint 
and  such  monopolizing  is  limited  by  the  word  ** undue"  or 
by  the  word  ** unreasonable,"  and  because  the  removal  of 
that  limitation  would  not  lessen  the  guilt  of  the  Standard 
Oil  Company,  or  logically  lead  to  any  change  in  the  decis- 
ion of  the  court.  For  these  reasons,  it  is  quite  undeniable, 
that  the  decision  of  the  Standard  Oil  case  did  not  depend 
in  the  slightest  degree  upon  the  presence  or  absence  of  any 
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such  limitation  upon  the  statutory  word  -'restraint"  or 
the  statutory  word  *' monopolize,"  as  Chief  Justice  White, 
in  his  six  thousand  word  argument,  sought  to  place  upon 
those  words ;  and  for  these  reasons  also,  it  follows  that  all 
those  portions  of  his  written  opinion  which  appear  to  be 
intended  to  operate  to  thus  limit  those  stautory  words,  are 
obiter  dicta. 

The  case  of  Carr  v.  United  States^  was  decided  by  the 
Supreme  Court  in  1879,  in  an  opinion  delivered  by  Justice 
Bradley,  without  any  dissent  from  any  other  justice.  That 
opinion  contained  an  obiter  dictum  which  was  repudiated 
by  a  decision  of  the  Supreme  Court,  which  was  made  four 
years  afterward,  in  the  case  of  the  United  States  v.  Lee.^ 
These  two  cases  disclose  the  law  relevant  to  obiter  dicta 
so  perfectly  and  so  interestingly;  that  they  ought  to  be 
generally  understood. 

The  Carr  case  was  an  action  in  equity,  brought  by  the 
United  States  in  the  United  States  Circuit  Court  for  the 
District  of  California  against  Carr,  to  settle  the  question 
whether  certain  real  estate  in  San  Francisco,  was  the 
property  of  the  United  States,  or  was  the  property  of  Mr. 
Carr.  The  United  States  claimed  that  real  estate,  by  vir- 
tue of  its  original  appropriation  for  public  use,  by  the  mili- 
tary authorities  of  the  Government  in  1847,  and  also  by 
virtue  of  a  deed  executed  December  11,  1852,  by  the  Mayor 
of  San  Francisco,  under  the  authority  of  the  Common 
Council  of  that  city,  the  land  having  been  ^'pueblo''  land 
belonging  to  the  municipality  of  San  Francisco,  prior  to 
the  American  conquest  of  California.  Carr  claimed  title 
to  the  real  estate  in  controversy,  through  a  deed  from 
Thomas  White,  who  had  taken  possession  of  the  property 
in  1849,  without  having  any  paper  title  at  that  time;  and 
also  by  virtue  of  an  ordinance  of  the  Common  Council  of 
San  Francisco,  of  June  20,  1855,  which  relinquished  to 
White  and  his  grantees,  whatever  title  the  city  had  to  the 
property  at  that  time.    But  as  the  city  had  no  title  to  the 

^  98  U.  S.  433.  ,  •  106  U.  S.  196. 
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property  in  1855,  having  deeded  it  to  the  United  States  in 
1852,  it  was  apparent  that  Mr.  Carr  had  no  meritorious 
case. 

In  this  situation  of  affairs,  Mr.  Carr  sought  to  hold  the 
property  in  controversy,  by  virtue  of  certain  judgments 
which  had  been  rendered  in  a  California  state  court  in 
1865,  in  certain  actions  of  ejectment,  which  had  been 
brought  in  that  court  by  parties  in  privity  with  him  against 
Hastings  and  others,  who  held  possession  of  the  property 
as  agents  of  the  United  States.  Those  agents  were  de- 
fended in  those  suits  by  the  United  States  District  Attor- 
ney for  the  District  of  California,  on  the  ground  that  the 
United  States  was  the  real  owner  of  the  property.  But  the 
state  court,  having  decided  against  the  defendants  on  that 
question,  rendered  judgments  in  ejectment  against  the 
agents  of  the  United  States,  and  Mr.  Carr  invoked  these 
judgments  in  the  Federal  Court  as  res  judicata,  and  as 
establishing  the  title  in  him.  But  the  United  States  Cir- 
cuit Court  in  California  in  the  first  instance,  and  the  Su- 
preme Court  of  the  United  States,  on  Carr's  appeal  to  that 
tribunal,  decided  that  the  judgments  in  the  state  court  were 
not  res  judicata,  because  the  United  States  was  not  a  party 
to  the  cases  in  which  those  judgments  were  rendered;  and 
also  decided  that  the  action  of  the  District  Attorney,  in 
defending  the  defendants,  did  not  bind  the  United  States 
to  the  results  of  the  suits.  These  two  points  were  all  the 
points  which  were  decided  by  the  Supreme  Court  in  the 
Carr  case. 

But  Justice  Bradley  inserted  in  the  opinion  which  he 
rendered  in  that  case,  the  following  obiter  dictum: 

"In  some  cases  (perhaps  it  was  so  in  the  present  case),  it  might  not  be 
apparent  until  after  suit  brought,  that  the  possession  attempted  to  be  , 
assailed,  was  that  of  the  government;  but  when  this  is  made  apparent  by 
the  pleadings,  or  the  proofs,  the  jurisdiction  of  the  court  ought  to  cease. 
Otherwise,  the  government  could  always  be  compelled  to  come  into  court, 
and  litigate  with  private  parties  in  defense  of  its  property." 

This  obiter  dictum  of  Justice  Bradley  plainly  stated  that 
courts  do  not  have  jurisdiction  to  entertain  actions  of  eject- 
VOL.  XLV.  46 
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ment,  brought  to  take  away  possession  of  real  estate,  from 
men  who  hold  that  possession  as  agents  of  the  United 
States.  The  justices  of  the  Supreme  Court  who  were  on 
the  Bench  when  Justice  Bradley  delivered  the  opinion  in 
the  Carr  case,  were  Chief  Justice  Waite,  and  Justices  Clif- 
ford, Swayne,  Miller,  Field,  Strong,  Bradley  and  Harlan; 
Justice  Hunt  being  absent  by  reason  of  indisposition.  It 
afterwards  turned  out  that  Justices  Miller,  Field  and  Har- 
lan did  not  agree  with  the  Bradley  obiter  dictum.  Neither 
of  those  three  justices  dissented  from  the  judgment  of  th^ 
court  in  the  Carr  case,  because  they  agreed  it  was  correct; 
and  neither  of  them  dissented  from  the  Bradley  obiter  dic- 
tum, because  it  is  not  customary  for  justices  of  the  Su- 
preme Court  to  dissent  from  obiter  dicta  inserted  in  opin- 
ions by  other  justices,  except  where  they  do  not  concur 
in  the  decision  of  the  court.  For  this  reason,  the  fact  that 
seven  justices  did  not  take  occasion  to  dissent  from  the 
obiter  dicta  of  Chief  Justice  White  in  the  Standard  Oil 
case,  does  not  prove  that  they  concurred  therein. 

The  case  of  the  United  States  v.  Lee^  was  as  follows: 
George  Washington  Parke  Custis,  the  only  stepson  of 
George  Washington,  during  his  life  owned  the  Arlington 
estate  on  the  Potomac  Eiver,  opposite  the  City  of  Washing- 
ton. In  his  will,  he  devised  that  estate  to  his  daughter,  the 
wife  of  Robert  E.  Lee,  for  her  life,  and  after  her  death  to 
George  Washington  Parke  Custis  Lee,  her  son.  When 
Virginia  undertook  to  secede  from  the  United  States  in. 
April,  1861,  the  Lee  family  occupied  that  estate  and  lived 
in  the  Arlington  mansion,  which  still  stands  in  plain  sight 
of  the  western  terrace  of  the  Capitol.  After  Virginia  took 
that  action,  Robert  E.  Lee  resigned  his  commission  in  the 
United  States  Army,  and  went  to  Richmond  and  drew  his 
sword  in  defense  of  his  state.  During  the  next  four  years, 
Mrs.  Lee  was  where  she  belonged,  which  was  at  her  hus- 
band's side,  away  from  her  home  and  within  the  military 
lines  of  the  Confederacy.    During  that  absence,  the  United 

M06  U.  S.  196. 
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States,  acting  through  its  Congress  and  other  agents,  un- 
wittingly executed  a  plan  to  deprive  Mrs.  Lee  of  the  Arling- 
ton estate. 

The  execution  of  that  plan  commenced  by  an  Act  of  Con- 
gress of  June  17,  1862,  entitled  ''An  Act  for  the  Collection 
of  Direct  Taxes  in  the  Insurrectionary  Districts  within 
the  United  States,''  which  act  was  amended  on  February 
6,  1863.  In  pursuance  of  that  act  thus  amended,  certain 
citizens  of  the  United  States  were  appointed  commissioners 
to  execute  it,  in  that  portion  of  Virginia  in  which  the  Ar- 
lington estate  was  located.  That  execution  was  to  consist 
in  levying  and  collecting  taxes  upon  the  real  estate  in  that 
portion  of  Virginia;  and  in  default  of  payment  of  such 
taxes,  then  in  selling  the  real  estate  upon  which  they  were 
levied.  Those  commissioners  prior  to  January  11,  1864, 
established,  announced  and  uniformly  followed  a  rule  under 
which  they  refused  to  receive  payment  of  taxes  from  any- 
body except  the  owners  in  person.  Inasmuch  as  they  were 
exercising  their  functions  within  the  military  lines  of  the 
Federal  Army,  and  inasmuch  as  Mrs.  Lee  was  with  her 
husband,  within  the  military  lines  of  the  Confederate  Army, 
she  could  not  go  to  the  commissioners  to- personally  pay 
the  taxes  due  upon  her  estate.  She  therefore  sent  a  Mr. 
Fendall,  who  appeared  before  the  commissioners  in  due 
time  as  her  agent,  and  who  thereupon  offered  to  pay  the 
taxes,  interests  and  costs  which  had  accrued  upon  Mrs. 
Lee's  estate.  But  the  Commissioners  refused  to  receive 
the  money  from  Mr.  Fendall,  and  told  him  that  they  would 
not  take  it  from  anybody  but  Mrs.  Lee  in  person.  There- 
upon the  commissioners  sold  the  Arlington  estate  for  non- 
payment of  taxes;  and  that  property  was  purchased  ai* 
that  sale  by  the  United  States,  and  the  commissioners  ex- 
ecuted to  the  United  States  a  certificate  which  purported  to 
convey  the  property  to  that  great  nation.  Afterward,  the 
Executive  Department  of  the  United  ^States  Government, 
took  possession  of  the  estate  and  devoted  about  two  hun- 
dred acres  of  it  to  be  the  last  resting  place  of  many  thou- 
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sand  of  Federal  soldiers,  as  a  national  cemetery,  which  they 
committed  to  the  custody  of  an  agent,  Frederick  Kaufman; 
while  committing  the  custody  of  nine  hundred  other  acres 
of  the  estate  to  another  agent,  Eichard  P.  Strong. 

The  foregoing  proceedings  actually  operated  to  deprive 
Mrs.  Lee  of  her  property  throughout  the  remainder  of  her 
life ;  but  after  her  death,  her  son  George  Washington  Parke 
Custis  Lee,  brought  an  action  in  ejectment  against  Kauf- 
man and  Strong  in  the  Circuit  Court  of  Alexandria  County, 
Virginia,  to  recover  possession  of  the  Arlington  estate  from 
them,  without  making  the  United  States  a  party  to  that  suit. 
Soon  after  the  declaration  was  filed,  the  case  was  removed 
into  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  and  was  tried  there  before  a  judge 
and  a  jury.  That  trial  resulted  in  a  judgment  that  the 
tax  title  which  the  United  States  invoked,  was  void;  be- 
cause the  Commissioners  had  arbitrarily  refused  to  receive 
the  taxes  from  the  agent  of  Mrs.  Lee,  and  also  because  they 
had  made  their  arbitrary  rule  to  refuse  to  receive  those 
taxes,  unless  they  were  tendered  by  Mrs.  Lee  in  person. 
That  trial  also  resulted  in  a  judgment  to  the  effect  that  the 
court  had  jurisdiction  of  the  case,  notwithstanding  the 
fact  that  the  defendants  held  possession  only  as  agents 
of  the  United  States.  That  judgment  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of  Virginia, 
was  precisely  contrary  to  the  obiter  dictum  of  Justice  Brad- 
ley in  the  Carr  case;  and  therefore  the  Attorney  General 
of  the  United  States  took  the  case  to  the  Supreme  Court 
by  means  of  two  writs  of  error,  one  of  which  was  prose- 
cuted in  the  name  of  the  United  States  and  the  other  one 
of  which  was  prosecuted  in  the  names  of  Kaufman  and 
Strong. 

Wlien  that  case  came  to  be  decided  by  the  Supreme  Court, 
that  tribunal  had  to  choose  between  depriving  Mr.  Lee  of 
eleven  hundred  acres  of  valuable  land,  and  of  the  house 
which  had  been  the  home  of  his  father  and  his  mother,  or 
alternatively,  repudiating  the  obiter  dictum    of    Justice 
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Bradley  in  the  Carr  ease.  The  majority  of  the  justices  of 
that  court  decided  to  repudiate  that  obiter  dictum,  and  in 
harmony  with  the  whole  of  his  long  judicial  life,  Mr.  Jus- 
tice Harlan  was  one  of  that  majority.  That  repudiation 
is  expressed  on  page  217  of  106  United  States  reports. 

The  judgment  of  the  Supreme  Court  in  the  Lee  case,  af- 
firmed the  judgment  of  ejectment  against  Kaufman  and 
Strong  from  the  Arlington  estate,  which  had  been  ren- 
dered by  the  United  States  Circuit  Court  for  the  Eastern 
District  of  Virginia.  That  judgment  authorized  Mr.  Lee 
to  require  the  United  States  to  dig  up  the  body  of  every 
Federal  soldier  which  it  had  buried  on  the  Lee  estate,  and 
to  vacate  forever  the  National  Cemetery  at  Arlington. 
But  he  was  a  Virginian,  and  was  a  Lee,  and  was  magnani- 
mous ;  and  because,  and  only  because,  he  was  magnanimous, 
those  Federal  soldiers  are  still  sleeping  in  their  Arlington 
graves. 

The  case  of  the  United  States  v.  The  Trans-Missouri 
Freight  Association*  was  argued  in  the  Supreme  Court  in 
December,  1896,  and  was  decided  in  March,  1897.  The 
decision  of  the  court  included  five  separate  points  of  law, 
the  second  of  which  was  as  follows : 

Section  1,  of  the  Sherman  Law  applies  to  all  combina- 
tions in  restraint  of  interstate  or  foreign  trade  or  com- 
merce, without  exception  or  limitation;  and  the  prohibi- 
tions of  that  section  are  not  confined  to  *' unreasonable^' 
restraints  of  such  trade  or  commerce. 

The  case  depended  upon  this  point,  for  the  court  below 
had  decided  that  Section  1  of  the  Sherman  Law  was  limited 
to  **  unreasonable '^  restraint  of  interstate  or  foreign  trade 
or  commerce,  and  that  the  restraint  which  the  defendants 
had  exercised  upon  interstate  commerce,  was  not  unreason- 
able. The  decision  of  the  Supreme  Court  assnmed  that  the 
court  below  had  been  right  on  that  point  of  fact ;  but  that 
decision  held  that  the  court  below  was  wrong  on  that  point 
of  law.    What  the  Supreme  Court  decided  on  that  point 


*166  U.  S.   290. 
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of  law  was  stated  by  Justice  Peckham  in  the  following 
perfectly  clear  and  positive  language : 

"It  is  now,  with  much  amplification  of  argument,  urged  that  the  statute, 
in  declaring  illegal  every  combination  in  the  form  of  trust  or  otherwise, 
or  conspiracy  in  restraint  of  trade  or  commerce,  does  not  mean  what  the 
language  used  therein  plainly  imports,  but  that  it  only  means  to  declare 
illegal  any  such  contract  which  is  in  unreasonable  restraint  of  trade,  while 
leaving  all  others  unaffected  by  the  provisions  of  the  act;  that  the  common 
law  meaning  of  the  term  'contract  in  restraint  of  trade'  includes  only  such 
contracts  as  are  in  unreasonable  restraint  of  trade,  and  when  that  term  is 
used  in  the  Federal  statute,  it  is  not  intended  to  include  all  contracts  in 
restraint  of  trade,  but  only  those  which  are  in  unreasonable  restraint 
thereof.    The  term  is  not  of  such  limited  signification." 

Chief  Justice  White  was  then  an  associate  justice  of  the 
Supreme  Court,  and  he  wrote  and  filed  a  dissenting  opin- 
ion of  more  than  ten  thousand  words,  which  is  printed  on 
pages  343  to  374  inclusive,  of  166  U.  S.,  and  in  which  he 
took  the  ground  that  the  decision  of  the  court  was  wrongy 
because  the  restraint  of  trade  or  commerce  which  is  pro- 
hibited by  Section  1  of  the  Sherman  Law,  ought  to  be  lim- 
ited by  implication,  to  unreasonable  restraint.  The  argu- 
ment with  which  he  supported  that  contention  in  his  dis- 
senting opinion  in  the  Trans- Missouri  case,  is  much  longer, 
and  much  more  complete  and  much  less  unconvincing,  than 
his  six  thousand  word  obiter  dictum  in  the  Standard  Oil 
case.  But  the  two  writings  have  the  same  import,  which 
is  that  the  prohibitions  of  the  Sherman  Law  ought  to  be 
limited  by  implication  to  unreasonable  violations  of  those 
prohibitions. 

The  case  of  the  United  States  v.  The  Joint  TraflBc  Asso- 
ciation^ was  argued  in  the  Supreme  Court  in  February, 
1898,  and  was  decided  in  that  tribunal  after  eight  months 
of  deliberation,  on  October  24,  1898.  That  case  involved 
the  same  question  of  the  implication  of  the  word  ''unrea- 
sonable'' before  the  word  ''restraint''  in  the  Sherman 
Law,  that  had  been  involved,  and  decided  in  the  negative 
in  the  Trans-Missouri  case.  But  the  counsel  for  the  de- 
fendants asked  the  court  to  reconsider  that  question,  and 
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to  reverse  the  Trans-Missouri  decision  thereon;  because 
in  their,  judgment  that  decision  was  wrong.  When  attend- 
ing to  this  request,  in  the  course  of  his  delivery  of  the 
opinion  of  the  court  in  response  thereto,  Justice  Peckham 
wrote  the  following  paragraphs : 

'Tbe  learned  counsel  while  making  this  application,  frankly  confess 
that  the  argument  in  opposition  to  the  decision  in  the  case  above  named, 
has  been  so  fully,  so  clearly  and  so  forcibly  presented  in  the  dissenting 
opinion  of  Mr.  Justice  White,  that  it  is  hardly  possible  to  add  to  it,  nor 
is  it  necessary  to  repeat  it." 

"While  an  erroneous  decision  might  be  in  some  cases  properly  reconsid- 
ered and  overruled,  yet  it  is  clear  that  the  first  necessity  is  to  convince 
the  court  that  the  decision  was  erroneous.  It  is  scarcely  to  be  assumed 
that  such  a  result  could  be  secured  by  the  presentation  for  a  third  time, 
of  the  same  arguments,  which  have  been  twice  before  unsuccessfully 
urged  upon   the  attention  of  the  court." 

**We  have  listened  to  them  now,  because  the.  eminence  of  the  counsel 
engaged,  their  earnestness  and  zeal,  their  evident  belief  in  the  correctness 
of  their  position,  and,  most  important  of  all,  the  very  grave  nature  of  the 
questions  argued,  called  upon  the  court  to  again  give  to  those  arguments 
strict  and  respectful  attention.  It  is  not  a  matter  for  surprise  that  we 
still  are  unable  to  see  the  error  alleged  to  exist  in  our  former  decision, 
or  to  change  our  opinion  regarding  the  questions  therein  involvied." 

For  these  reasons,  the  Supreme  Court  reaffirmed,  in  the 
Joint  Traffic  case  the  decision  of  the  Trans-Missouri  case, 
and  again  expressly  decided  that  the  word  ''unreasonable" 
is  not  implied  in  the  Sherman  Law,  as  a  limitation  on  the 
statutory  word  ''restraint." 

All  the  Federal  judges  are  bound  by  their  oath  of  office 
to  hereafter  conform  their  decisions  to  what  the  Supreme 
Court  decided  in  the  Trans-Missouri  case  and  the  Joint 
Traffic  case ;  although  in  so  doing,  they  must  decline  to  be 
governed  by  the  obiter  dicta  of  Chief  Justice  White  in  the 
Standard  Oil  case.  For  each  of  the  judges  of  the  Supreme 
Court,  and  each  of  the  circuit  judges  and  district  judges  of 
the  United  States,  when  he  assumed  the  jurisdiction  and 
duties  of  his  office,  took  the  following  oath : 

"  I  do  solemnly  swear  that  I  will  administer  justice  with- 
out respect  to  persons,  and  do  equal  right  to  the  poor  and 
to  the  rich,  and  that  I  will  faithfully  an4  impartially  dis- 
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charge  and  perform  all  the  duties  incumbent  on  me  as 
judge  (or  justice)  according  to  the  best  of  my  abilities  iand 
understanding,  agreeable  fo  the  Constitution  and  laws  of 
the  United  States;  so  Help  me  God.'^ 

Now  it  is  one  of  the  laws  of  the  United  States  that  the 
decisions  of  the  Supreme  Court  of  the  United  States  on 
questions  of  law,  are  binding  on  all  the  Federal  judges 
in  all  cases.  This  law  of  the  United  States  is  not  recorded 
in  any  statute,  and  it  has  never  been  announced  in  any  de- 
cision of  the  United  States  Supreme  Court.  But  it  is  a 
law  nevertheless,  as  will  be  seen  to  result  from  the  follow- 
ing considerations: 

We  inherited  the  English  law  with  the  English  language 
and  literature,  and  the  blood  that  flowed  in  the  veins  of 
our  ancestors.  Many  parts  of  the  English  law  were  derived 
from  the  Eoman  law.  For  the  common  law  of  England, 
though  it  originated  in  the  forests  of  north  Germany,  and 
was  carried  into  England  across  the  North  Sea  by  the  Ger- 
manic tribes  who  conquered  and  absorbed  the  ancient  Brit- 
ons, it  was  afterward  extensively  enriched  and  increased 
by  parts  of  the  Eoman  law,  which  went  through  France 
and  through  Normandy  into  England,  across  the  English 
Channel  with  William  the  Conqueror  and  his  Plantagenet 
successors. 

The  idea  that  a  judicial  decision  in  one  case  might  estab- 
lish a  point  of  law  to  govern  another  case  was  not  in  ancient 
Germanic  law,  and  does  not  reside  in  modern  German  juris- 
prudence. Thus  the  Prussian  code  which  was  promulgated 
by  Frederick  the  Great  to  be  a  redaction  of  the  Gemeines 
Recht,  or  common  law  of  Germatiy,  expressly  prohibited 
the  Prussian  courts  from  being  governed  by  judicial  pre- 
cedents. And  in  all  the  systems  of  jurisprudence  which 
now  prevail  on  the  continent  of  Europe,  the  decision  of  one 
ease  has  no  binding  force  in  any  other  court,  or  even  in 
the  same  court,  between  new  parties.  But  that  is  not  the 
law  of  England  or  of  the  United  States.  In  those  two  great 
English  speaking  nations,  the  binding  force  of  judicial  de- 
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cisions  is  prevalent,  and  was  developed  as  follows,  from  the 
Boman  law: 

The  Emperor  Justinian  in  the  sixth  century  of  our  era, 
united  in  his  oflScial  functions,  the  supreme  legislative,  the 
supreme  judicial,  and  the  supreme  executive  department 
of  the  government  of  the  Roman  Empire.  When  exercising 
his  legislative  powers,  he  prescribed  the  character  and 
scope  of  his  judicial  powers  in  the  following  law: 

"Whenever  the  Ehnperor  has  Judicially  considered  a  case,  and  announced 
a  decision  to  the  parties  who  have  appeared  in  the  controversy,  let  all 
Judges,  without  exception,  within  the  imperial  Jurisdiction,  know  that  this 
is  the  law,  not  only  for  the  individual  case  in  which  it  was  rendered,  but 
also  in  all  like  cases." 

This  Justinian  rule,  relevant  to  the  binding  force  of 
supreme  judicial  decisions,  was  finally  adopted  in  England 
during  the  time  of  the  Plantagenet  kings,  and  as  early  as 
the  reign  of  Edward  III  in  the  fourteenth  century.  And 
Blackstone,  in  his  Commentaries  on  the  Laws  of  England, 
written  four  centuries  later,  stated  that  the  House  of 
Peers  was  then  the  Supreme  Court  of  judicature  in  the 
kingdom  and  that  every  subordinate  tribunal  must  con- 
form to  the  determinations  of  that  court,  '^the  law  reposing 
an  entire  confidence  in  all  of  the  noble  persons  who  com- 
pose it,  that  they  will  make  themselves  masters  of  those 
questions  upon  which  they  undertake  to  decide ;  since  upon 
their  decisions  all  property  must  finally  depend."^ 

It  was  this  constitution  of  the  Supreme  Court  of  judica- 
ture in  the  United  Kingdom  of  Great  Britain,  that  was  in 
existence  at  the  time  of  the  separation  of  the  thirteen  Amer- 
ican colonies  from  the  mother  country,  and  at  the  time  of 
our  constitutional  convention  of  1787.  That  convention,  the 
members  of  which  must  have  been  well  acquainted  with 
this  point  in  the  laws  of  Great  Britain,  inserted  in  the 
Constitution  which  it  framed  the  following  provision :  **The 
judicial  power  of  the  United  States  shall  be  vested  in  one 

*  Codex  repetitae  pralectionis,  '  Blackstone's  Commentaries,  Vol. 
Liher  I,  Title  XIV,  12.  Ill,  Chapter  IV.,  Section  X. 
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Supreme  Court  and  in  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish/'* 

The  use  by  the  constitutional  convention  of  the  same 
words,  ** Supreme  Court/'  which  were  used  in  the  then 
extant  and  well  known  Commentaries  of  Blackstone,  to 
designate  the  House  of  Peers,  clearly  implies  that  the 
members  of  the  constitutional  convention  intended  those 
words  to  have  the  same  meaning  relevant  to  the  judicial 
department  of  the  government  of  the  United  States,  that 
they  were  well  known  to  have,  relevant  to  the  judicial  de- 
partment of  the  government  of  the  United  Kingdom.  And 
that  meaning  expressly  included  the  statement  that  every 
subordinate  tribunal  must  conform  its  decisions,  to  the 
decisions  of  the  House  of  Peers.  Thus,  the  presence  in 
Section  1,  of  Article  III,  of  the  Constitution  of  the  words 
**one  Supreme  Court"  in  connection  with  the  words  "in- 
ferior courts,'*  plainly  implies  that  the  framers  of  the  Con- 
stitution meant  to  provide  that  the  decisions  of  the  Su- 
preme Court  on  questions  of  law,  should  be  binding  on  the 
inferior  courts  which  Congress  was  authorized,  by  that 
section,  to  establish. 

When  hereafter,  the  circuit  and  district  judges  of  the 
United  States  make  decisions  in  litigated  Sherman  Law 
cases,  and  make  those  decisions  conform  to  the  decisions 
of  the  Supreme  Court  in  the  Trans-Missouri  case  and  the 
Joint  Traffic  case,  those  Federal  judges  will  be  conforming 
also  to  the  judicial  opinions  of  most  of  their  own  brethren, 
who  have  heretofore  adjudicated  similar  cases'. 

For  example.  Circuit  Judge  Taft,  in  the  case  of  the 
United  States  v.  The  Addyston  Pipe  &  Steel  Co.,®  in  deliv- 
ering the  opinion  of  himself  and  of  Justice  Harlan  and 
Judge  Lurton,  expressly  stated  that  it  had  been  held  by  the 
Supreme  Court  of  the  United  States  in  the  Trans-Missouri 
case,  that  contracts  in  restraint  of  interstate  transportation 
were  within  the  Sherman  Law,  whether  the  restraints 
would  be  regarded  as  "reasonable"  at  common  law  or  not 

•  Article  III,  Section  1.  85  Fed..  Rep.  278. 
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The  defendants  in  that  case  contended  that  they  had 
exercised  no  restraint  of  trade  or  commerce,  except  upon 
each  other,  and  that  the  restraint  which  they  had  thus  exer- 
cised, was  reasonable,  because,  without  it,  each  of  the  de- 
fendants would  be  subjected  to  a  ruinous  competition  by 
some  or  all  of  the  other  members  of  the  combination,  and 
because  that  restraint  did  not  exceed  either  in  scope  or 
stringency,  what  was  necessary  to  enable  the  defendants 
to  obtain  prices  for  their  cast  iron  pipe,  which  were  fair  and 
reasonable  to  themselves  and  to  the  public. 

Judge  Taft  met  this  contention  by  saying,  for  Justice 
Harlan  and  Judge  Lurton  and  himself,  that  * '  We  can  have 
no  doubt  that  the  association  of  the  defendants,  however 
reasonable  the  prices  they  fixed,  however  great  the  com- 
petition they  had  to  encounter,  and  however  great  the 
necessity  for  curbing  themselves  by  joint  agreement  from 
committing  financial  suicide,  by  ill  advised  competition, 
was  void  at  common  law  because  in  restraint  of  trade,  and 
tending  to  a  monopoly."^**  And  Judge  Taft  also  said,  on 
behalf  of  Justice  Harlan  and  Judge  Lurton,  as  well  as  for 
himself,  that  '4t  is  certain  that  if  the  contract  of  associa- 
tion which  bound  the  defendants,  was  void  and  unenforce- 
able at  common  law  because  in  restraint  of  trade,  it  is 
within  the  inhibition  of  the  statute,  if  the  trade  it  restrained 
was  interstate.^  ^ 

For  another  example,  Judge  Day,  when  he  was  one  of 
the  circuit  judges  for  the  Sixth  Circuit,  and  when  he  was 
delivering  the  unanimous  opinion  of  himself  and  Judges 
Lurton  and  Severens,  relevant  to  the  Sherman  law,  in  the 
case  of  the  Chesapeake  &  Ohio  Fuel  Company  v.  The  United 
States,^^  inserted  the  following  clear,  comprehensive  and 
conclusive  paragraph: 

'*Is  the  contract  in  restraint  of  trade,  within  the  meaning 
of  the  law?  As  we  understand  the  decisions  of  the  Supreme 
Court  of  the  United  States,  the  construction  of  the  statute 

"  85  Fed.  Rep.  291,  lines  17  to  11  "  85  Fed.  Rep.  278,  last  three  lines, 

from  the  bottom.  and  first  two  lines  of  page  279. 

>»  115  Fed.  Rep.  617. 
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is  no  longer  an  open  question.  At  the  common  law,  con- 
tracts were  invalid  when  in  unreasonable  restraint  of  trade, 
and  were  npt  enforced  by  the  courts.^  ^  By  the  Constitution 
of  the  United  States,  Congress  is  given  plenary  power  to 
regulate  commerce  between  the  states  and  with  foreign 
nations.  In  the  exercise  of  this  power,  Congress  may  pre- 
vent interference  by  the  states  with  the  freedom  of  inter- 
state commerce,  and  may  likewise  prohibit  individuals,  by 
contract  or  otherwise,  from  impeding  the  free  and  untram- 
meled  flow  of  such  trade.  In  the  exercise  of  this  right,  Con-^ 
gress  has  seen  fit  to  prohibit  all  contracts  in  restraint  of 
trade.  It  has  not  left  to  the  courts  the  consideration  of  the 
question  whether  such  restraint  is  reasonable  or  unreason- 
able, or  whether  the  contract  would  have  been  illegal  at  the 
common  law  or  not.  The  act  leaves  for  consideration  by 
judicial  authority  no  question  of  this  character,  but  all 
contracts  and  combinations  are  declared  illegal,  if  in  re- 
traint  of  trade  or  comerce  among  the  states^* 

This  review  of  the  obiter  dicta  in  the  Standard  Oil  case 
has  thus  far  treated  that  writing  as  representing  the  opin- 
ion of  Chief  Justice  White  only.  But  the  writing  itself 
implies  that  its  views  were  also  held  on  May  15,  1911,  by 
a  majority  of  the  men  who  were  then  justices  of  the  Su- 
preme Court.  Those  views  were  immediately  and  emphati- 
cally repudiated  from  the  bench,  by  Justice  Harlan,  and 
.  they  were  totally  inconsistent  with  what  had  been  adjudi- 
cated in  the  plainest  terms  by  Justices  Day  and  Lurton  when 
delivering  opinions  of  the  Circuit  Court  of  Apppeals  for 
the  Sixth  Circuit  in  Cincinnati.  It  is  hardly  possible  that 
either  of  those  two  old  and  experienced  jurists  had  reaUy 
reversed  their  former  opinions,  particularly  as  nothing  had 
been  said  or  printed  by  counsel  in  the  Standard  Oil  case, 
having  the  slightest  tendency  to  induce  such  a  reversal. 

"  See  opinion  of  this  court,   per  Assn.,  166  U.  S.  290,  17  Sup.  Ct  540, 

Taft,  Circuit  Judge  in  U.  S.  v.  Ad-  41  L.  Ed.  1007;  U.  S.  v.  Joint  TratDc 

dyston  Pipe  &  Steel  Co.,  29  C.  C.  .  Assn.,  171  U.  S.  505,  19  Sup.  Ct.  25, 

A.  141,  85  Fed.  Rep.  271-279,  46  L.  43   L.   Ed.   259;    Addyston   Pipe   A 

R.  A.  122.  Steel  Co.  v.  U.  S.,  175  U.  S.  211,  20 

*♦  U.  S.  V.  Trans-Missouri  Freight  Sup.  Ct  96,  44  L.  Ed.  136." 
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For  these  reasons,  the  most  that  can  be  inferred  in  favor  of 
the  hypothesis  that  the  ohiter  dicta  of  Chief  Justice  White 
was  representative  of  the  opinion  of  the  majority  of  the 
justices  of  the  Supreme  Court  on  May  15,  1911,  is  that  it 
was  representative  of  the  opinion  of  the  Chief  Justice  and  of 
Justices  Holmes,  McKenna,  Hughes,  Van  Devanter,  and 
Lamar.  But  this  number  of  possible  concurrers  must 
be  still  further  reduced  by  reference  to  the  fact  that  Justice 
Holmes  in  the  dissenting  opinion  which  he  delivered  in 
the  Northern  Securities  case,  in  speaking  of  the  Trans- 
Missouri  case  and  the  Joint  TraflSc  case,  said,  **I  accept 
those  decisions  absolutely,  not  only  as  binding  upon  me, 
but  as  decisions  which  I  have  no  desire  to  criticise  or 
abridge."^' 

This  reduction  leaves  Justices  McKenna,  Hughes,  Van 
Devanter  and  Lamar,  as  the  only  associate  justices  of  the 
Supreme  Court,  who  could  on  May  15,  1911,  indorse  the 
obiter  dicta  of  Chief  Justice  White  in  the  Standard  Oil 
case,  without  utter  self  stultification.  This  fact  justifies  tho 
inference  that  those  four  associate  justices  at  the  most, 
were  the  only  ones  who  concurred  on  that  day  in  that  deliv- 
erance. 

But  even  if  those  obiter  dicta  did  on  that  day  represent 
the  opinions  of  a  majority  of  the  nine  justices  of  the 
Supreme  Court,  instead  of  the  opinion  of  Chief  Justice 
White  only,  that  fact  does  not  impart  any  legal  significance 
thereto.  For,  as  is  explained  in  an  earlier  part  of  this 
review,  the  obiter  dictum  of  Justice  Bradley  in  the  Carr 
case,  appeared  to  represent  the  opinions  of  all  of  the  jus- 
tices who  participated  in  hearing  that  case;  but  neverthe- 
less, it  was  repudiated  three  or  four  years  later  by  the 
Supreme  Court  in  the  Lee  case,  as  having  no  binding  force, 
and  as  being  inherently  wrong. 

The  arguments  inserted  by  Chief  Justice  White  in  the 
opinions  of  the  Supreme  Court  in  the  Standard  Oil  case 
and  the  American  Tobacco  case,  to  support  his  contention 

^  193  U.  8.  406,  lines  6  to  4  fkt>m  the  bottom. 
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that  the  word  **  unreasonable  *'  or  the  word  *' undue  *'  should 
be  implied  in  the  Sherman  Law,  so  as  to  limit  its  prohibi- 
tions of  restraint  or  monopolization  of  interstate  or  of 
international  trade  or  commerce  to  such  portions  of  such 
restraint  or  monopolization  as  may  be  ** undue''  or  ** un- 
reasonable/' have  now  been  reviewed  sufficiently  to  show 
that  those  arguments  do  not  represent  a  decision  of  the 
Supreme  Court,  and  are  only  the  obiter  dicta  of  the  Chief 
Justice ;  and  also  to  show  that  they  contradict  the  previous 
decisions  of  the  Supreme  Court  in  the  Trans-Missouri  case 
and  in  the  Joint  Traffic  Association  case.  It  is  now  in  order 
to  analyze  those  arguments,  with  a  view  to  ascertain 
whether  they  are  sound  or  unsound,  in  the  eyes  of  history 
and  of  logic. 

The  preface  of  the  Standard  Oil  obiter  dicta  consists  of 
a  copy  of  sections  1  and  2  of  the  Shermau  Law  of  July  2, 
1890.  That  preface  is  followed  by  a  recognition  of  the  fact 
that  the  pivotal  phrase  in  the  first  section  is  **  restraint  of 
trade,"  and  that  the  pivotal  word  in  the  second  section  is 
** monopolize";  and  that  the  meaning  of  the  two  sec- 
tions can  be  ascertained  by  ascertaining  the  meaning 
of  those  pivotal  parts  of  the  two  sections  respectively. 
Thereupon  the  Chief  Justice  imdertook  to  ascertain  their 
meaning  by  reference  to  the  relevant  English  and  American 
law,  as  existing  prior  to  the  passage  of  the  Sherman  Act. 

The  first  statement  made  by  the  Chief  Justice  in  this 
behalf,  is  that  at  a  very  remote  period,  ** restraint  of  trade" 
in  England,  came  to  refer  to  some  voluntary  restraint  put 
by  an  individual  on  his  right  to  carry  on  his  trade  or  call- 
ing; and  that  originally  such  contracts  were  illegal,  but 
that  afterward  this  doctrine  was  modified  so  that  only  when 
a  restraint  was  so  general  as  to  be  coterminus  with  the 
kingdom,  was  it  treated  as  void.  But  after  making  this 
clear  statement,  the  Chief  Justice  purported  to  para- 
phrase it  by  a  non-equivalent  sentence  in  which  he  said 
that  '4f  the  restraint  was  partial  in  its  operation,  and  was 
otherwise  reasonable,  the  contract  was  held  to  be  valid." 
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The  diflference  between  these  two  statements  resides  in  the 
fact  that  according  to  the  first  one,  no  restraint  of  trade 
covering  less  than  the  whole  kingdom  was  void;  whereas 
according  to  the  second  one,  such  a  partial  restraint  of 
trade  had  to  be  *' reasonable''  in  order  to  be  valid.  No 
judicial  or  historical  authority  was  cited  by  the  Chief  Jus- 
tice in  his  Standard  Oil  obiter  dicta,  or  in  his  Tobacco 
obiter  dicta,  to  support  either  of  these  statements ;  and  this 
paper  will  soon  show  that  the  Chief  Justice  was  in  error 
in  both  of  them. 

The  Standard  Oil  obiter  dicta  next  proceeds  to  quote 
from  Lord  Coke,  his  definition  of  the  royal  monopolies 
which  were  granted  by  Queen  Elizabeth,  but  which  were 
repudiated  by  act  of  Parliament  as  illegal,  in  the  reign  of 
James  I;  and  the  illegality  of  which  has  ever  since  been 
everywhere  recognized.  Thereupon,  the  Chief  Justice  said 
that  **As  monopoly  as  thus  conceived,  embraced  only  a 
consequence  arising  from  an  exertion  of  sovereign  power, 
no  express  restrictions  or  prohibitions  obtained  against 
the  creation  by  an  individual  of  a  monopoly  as  such." 

Thus  far,  in  his  Standard  Oil  obiter  dicta,  the  Chief  Jus- 
tice represents  that  in  the  time  of  Lord  Coke,  the  only 
illegal  ** restraint  of  trade"  was  that  which  was  co terminus 
with  the  kingdom,  or  was  at  least  ** unreasonable,"  and 
that  the  only  recognized  ''monopolies"  were  those  which 
were  granted  by  the  Crown.  If  the  Chief  Justice  had  been 
right  on  these  two  points,  it  would  have  followed  that  the 
common  law  of  England,  as  it  existed  at  the  time  of  Lord 
Coke,  did  not  prohibit  any  monopoly  resulting  from  combi- 
nations between  persons,  however  extensive  that  ''monop- 
oly" might  be,  and  did  not  prohibit  any  "restraint  of 
trade,"  unless  that  "restraint  of  trade"  covered  the  whole 
kingdom,  or  if  it  covered  less  than  the  whole  kingdom,  was 
somehow  "xmreasonable." 

Indeed  on  page  55  of  Volume  221,  United  States  Reports, 
the  Chief  Justice  said  that  "It  is  remarkable  that  nowhere 
at  common  law,  can  there  be  found  a  prohibition  against 
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the  creation  of  monopoly  by  an  individual/'  He  was 
wrong  on  this  point;  because  it  hiad  been  held  by  one  of 
the  judges  of  England  in  the  reign  of  Henry  V/®  that  a  par- 
ticular contract  which  was  only  partly  monopolistic,  was 
criminal;  and  had  been  held  by  another  judge  of  England 
in  the  reign  of  Elizabeth,  that  a  partly  monopolistic  com- 
bination of  the  Company  of  the  Merchant  Tailors  of  Eng- 
land was  against  the  law^''^ ;  and  because  the  English  Parlia- 
ment in  March,  1624,  enacted  a  statute,  the  first  section  of 
which  was  devoted  to  declaring  what  was  the  common  law 
of  England  upon  the  subject  of  *' monopolies"  and  ** re- 
straints." That  statute  was  approved  by  King  James  I 
on  March  24,  1624,  and  its  first  section  including  the  fol- 
lowing enactment: 

''Be  it  declared  and  enacted  by  authority  of  this  present 
Parliament:  That  all  monopolies,  and  all  grants,  licenses 
and  charters  heretofore  made  or  granted,  or  hereafter  to 
be  made  or  granted,  to  any  person  or  persons,  bodies  poli- 
tic or  corporate,  whatsover,  for  the  sole  buying,  selling, 
making,  working  or  using,  of  anythirtg  within  this  realm, 
or  the  dominion  of  Wales,  and  all  proclamations,  inhibi- 
tions, restraints,  warrants  of  assistance,  and  all  other  mat- 
ters  and  things  whatsoever,  any  way  tending  to  the  insti- 
tuting, erecting,  strengthening,  furthering  or  countenanc- 
ing of  the  same  or  any  of  them;  are  altogether  contrary 
to  the  laws  of  this  realm,  and  so  are,  and  shall  be,  utterly 
void,  and  of  none  effect  and  in  nowise  to  be  put  in  use  or 
execution." 

This  act  of  the  English  Parliament,  is  better  evidence 
than  a  dozen  judicial  decisions  would  be,  of  what  was  the 
common  law  of  England  relevant  to  ** monopolies"  and 
''restraints"  prior  to  its  enactment.  For,  as  Blackstone 
explained  in  the  first  volume  of  his  Commentaries,  declara- 
tory statutes  of  Parliament  were  always  proper  and  effect- 

^•Year  Book  2,  Henry  V.  "Davenant    v.    Hurdes,    Moore's 

I  Cases,  576. 
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ive  for  avoiding  all  doubts  and  difficulties,  and  to  declare 
what  the  common  law  is  and  ever  hath  been. 

This  statute  of  James  I  resulted  from  a  general  public 
opinion,  which  had  been  growing  for  more  than  fifty  years 
m  England,  and  which  originated  in  discontent  with  the 
royal  monopolies  which  were  granted  by  Queen  Elizabeth, 
to  favorite  subjects.  But  it  is  also  true  that  when  the  stat- 
ute of  James  I  came  to  be  drawn  and  enacted,  it  was  not 
confined  to  royal  monopolies ;  and  was  not  confined  to  royal 
grants  as  means  of  creating  or  promoting  monoplies,  but 
included  also  all  ^^restraints''  and  all  other  matters  what- 
soever, anyway  tending  to  the  instituting  or  strengthening 
of  any  monopoly  whatever. 

This  statute  of  James  I  was  not  mentioned  by  Chief  Jus- 
tice White  in  his  Standard  Oil  ohiter  dicta,  or  in  his  To- 
bacco obiter  dicta;  and  there  is  one  indication  in  his  Stan- 
dara  Oil  obiter  dicta,  that  he  had  forgotten  it,  or  at  least 
did  not  realize  its  purport  when  he  was  writing  that  paper. 
That  indication  is  found  on  page  57  of  221  United  States 
Reports,  and  it  consists  in  the  statement  that  ''The  dread 
of  monopoly  as  an  emanation  of  governmental  power,^ 
passed  at  an  early  date  out  of  mind  in  this  country,  as  the 
result  of  the  structure  of  our  government."  This  state- 
ment indicates  that  the  Chief  Justice  supposed  that  it  was 
our  Federal  Constitutions  which  put  an  end  to  the  dread 
of  monopoly,  as  an  emanation  of  governmental  power  in 
this  country;  whereas  that  dread  never  existed  in  this  coun- 
try, and  was  ended  in  England  one  hundred  and  sixty-three 
years  before  the  formation  of  our  Federal  Constitution, 
and  in  less  than  four  years  after  the  landing  of  the  first 
English  settlers  on  Plymouth  Bock. 

This  statute  of  James  I  has  never  been  repealed,  and  its 
first  section  has  never  been  altered;  and  that  section  has 
always,  during  the  two^  hundred  and  eighty-seven  years  of 
its  existence,  been  recognized  as  truly  representative  of 
the  conmion  law  of  England  on  the  subject  of  '*  monop- 
olies'*  and  '^restraints.'* 

VOL.  XLV.  47 
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The  chief  case  cited  by  Chief  Justice  White  in  either  of 
his  obiter  dicta,  as  indicative  of  the  law  of  England  on  the 
subject  of  ** restraints  of  trade''  and  ** monopolies/'  is  the 
case  of  the  Mogul  Steampship  Company  v.  McGregor.^® 
This  was  a  case  decided  by  the  House  of  Lords,  one  or  two 
years  after  the  enactment  of  the  Sherman  Law.  The  Chief 
Justice  does  not  give  any  adequate  account  of  the  case ;  but 
he  intimates  that  it  distinguishes  between  ^treasonable" 
and  ** unreasonable"  restraints  of  trade,  and  imputes  ille- 
gality only  to  those  which  are  ^* unreasonable."  The 
reader  will  find  that  view  of  the  case  is  entirely  wrong, 
as  soon  as  he  reads  and  understands  that  full  and  perfect 
explanation  of  the  case,  which  was  written  by  Judge  Taf  t 
in  1898,  in  the  opinion  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit,  in  the  case  of  the  United 
States  V.  Addyston  Pipe  &  Steel  Co.^*  In  that  Addyston 
case,  Judge  Taft  explained  the  Mogul  Steamship  case  as 
follows : 

"It  was  a  suit  for  damages,  brought  by  a  company  engaged  in  the  tea 
carrying  trade  at  Hankow,  China,  against  six  other  companies  engaged 
in  the  same  trade,  for  loss  inflicted  by  an  alleged  unlawful  conspiracy 
entered  into  by  them  to  drive  the  plaintiff  out  of  the  trade,  and  to  obtain 
control  of  the  trade  themselves.  It  appeared  that  the  defendants  agreed  to 
conform  to  a  plan  of  association,  by  which  they  should  constantly  under- 
bid the  plaintiff,  and  take  away  his  trade  by  offering  exceptional  and  very 
favorable  terms  to  customers  dealing  exclusively  with  the  members  of  the 
association,  and  that  they  did  this  to  control  the  business  the  next  season 
after  he  had  been  thus  driven  out  of  competition.  It  was  held  by  the 
House  of  Lords  that  this  was  not  an  unlawful  and  indictable  conspiracy, 
giving  rise  to  a  cause  of  action  by  the  person  injured  thereby;  but  it  was  not 
held  that  the  contract  of  association  entered  into  by  the  defendants  was  not 
void  and  unenforceable  at  common  law.  On  the  contrary.  Lord  Bramwell, 
in  his  judgment  (at  page  46)  and  Lord  Hannan,  in  his  (at  page  68),  dis- 
tinctly say  that  the  contract  of  association  was  void  as  in  restraint  of 
trade." 

The  Chief  Justice  does  not,  in  either  of  his  obiter  dicta, 
cite  any  statute  or  decision  of  the  United  States,  or  of  any 
state,  of  earlier  date  than  the  Sherman  Law,  for  the  pur- 
pose of  showing  what  view  was  entertained  by  anybody  in 

"Appeal  Cases,  26.  "85  Fed.  Rep.  286. 
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this  country  prior  to  that  time,  of  the  meaning  of  the 
phrase  *' restraint  of  trade''  or  of  the  word  ** monopolize/' 
or  for  any  purpose  whatever.  And  it  is  in  the  total  ab- 
sence of  any  such  citation,  that  he  says  on  page  58  of  Vol- 
ume 221,  U.  S.  Eeports,  that  *Hhe  survey  of  the  legislation 
in  this  country  on  this  subject  from  the  beginning  will 
show,  depending  as  it  did  upon  the  economic  conditions 
which  obtained  at  the  time  the  legislation  was  adopted,  that 
contracts  or  acts,  were  at  one  time  deemed  to  be  of  such 
a  character  as  to  justify  the  inference  of  wrongful  intent, 
which  were  at  another  period  thought  not  to  be  of  that 
character."  And  the  Chief  Justice  added  to  this  state- 
ment of  a  non-existent  survey  of  some  imaginary  legisla- 
tion, the  following  statement:  *^But  this  again,  as  we  have 
seen,  simply  followed  the  line  of  development  of  the  law  of 
England."  Inasmuch  as  the  Chief  Justice  had  not  indi- 
cated any  line  of  development  of  the  law  of  England,  and 
had  ignored  that  still  existing  parliamentary  declaration 
of  that  law  which  was  made  in  the  statute  of  James  I  in 
1624 ;  and  had  not  cited  any  statute  or  decision  of  the  United 
States  or  of  any  state,  which  was  made  prior  to  the  Sher- 
man Law;  it  is  apparent  and  undeniable,  that  up  to  this 
point  in  his  Standard  Oil  obiter  dicta,  he  had  not  thrown 
any  light  whatever  upon  the  meaning  of  the  phrase  **  re- 
straint of  trade,"  or  of  the  word  ** monopolize,"  as  those 
meanings  were  understood  at  the  time  the  Sherman  Law 
was  enacted. 

Though  he  had  not  laid  any  foundation  whatever  for  the 
next  step  in  the  Standard  Oil  obiter  dicta;  Chief  Justice 
White  proceeded  to  take  that  step,  in  the  following  para- 
graph: 

^*Let  us  consider  the  language  of  the  first  and  second 
sections,  guided  by  the  principle  that  where  words  are 
employed  in  a  statute,  which  had  at  the  time  a  well-known 
meaning  at  common  law,  or  in  the  law  of  this  country,  they 
are  presumed  to  have  been  used  in  that  sense,  unless  the 
context  compels  to  the  contrary." 
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Thereupon  the  Chief  Justice  took  the  next  step  in  his 
Standard  Oil  obiter  dicta  by  taking  the  ground  that  the 
word  '*  undue  ^'  should  be  implied  before  the  word  **  re- 
straint'' in  Section  1  of  the  Sherman  Law,  so  as  to  limit  its 
prohibitions  of  restraint  of  interstate  or  international 
trade  or  commerce  to  such  portions  of  such  restraint  as 
may  be  ** undue/'  The  exact  language  by  means  of  which 
he  first  expressed  this  idea  in  his  Standard  Oil  obiter  dicta, 
is  printed  on  page  60  of  221  U.  S.  Reports,  and  is  as  fol- 
lows: 

**The  statute  under  this  view,  evidenced  the  intent,  not 
to  restrain  the  right  to  make  and  enforce  contracts,  whether 
resulting  from  combination  or  otherwise,  .which  did  not 
unduly  restrain  interstate  or  foreign  commerce ;  but  to  pro- 
tect that  commerce  from  being  restrained  by  methods, 
whether  old  or  new,  which  constitute  an  interference,  that 
is  an  undue  restraint." 

Having  thus  undertaken  to  limit  the  statutory  word 
** restraint"  by  his  own  word  ** undue,"  on  the  supposed  au- 
thority of  an  imaginary  common  law  definition  of  the  phrase 
** restraint  of  trade,"  Chief  Justice  White  thereafter  in 
his  Standard  Oil  obiter  dicta,  once  spoke  of  that  imaginary 
common  law  definition  as  ''the  standard  of  reason,"  and 
twice  spoke  of  it  as  the  **the  light  of  reason,"  and  four 
times  spoke  of  it  as  the  ''rule  of  reason."  These  three 
catch  phrases  appear  to  have  been  adopted  and  repeated 
by  the  Chief  Justice,  as  means  to  intimate  som^  intellectual 
superiority  in  himself,  as  the  originator  of  the  ** undue" 
limitation  upon  the  statutory  phrase  "restraint  of  trade," 
as  compared  with  everybody  who  is  not  suflSciently  self 
assertive  to  undertake  to  limit  the  scope  of  one  of  the  stat- 
utes of  the  United  States,  by  reference  to  his  own  imagin- 
ary notion  of  the  pre-existing  common  law. 

If  the  Chief  Justice  was  going  to  carry  to  its  logical  con- 
clusion, his  undertaking  to  limit  the  scope  of  the  Sherman 
Law,  it  was  necessary  for  him  to  limit  the  word  ''monopo- 
lize" in  Section  2  of  that  statute,  after  having  thus  limited 
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the  phrase  *' restraint  of  trade''  in  Section  1.  But  to  ex- 
pressly take  the  ground  that  the  word  '* monopolize''  in 
Section  2,  is  impliedly  limited  by  the  word  *^ unduly,"  would 
have  been  as  unconvincing  as  it  would  be  to  attempt  to  limit 
the  word  '* smuggle"  in  Section  2865  of  the  Ee vised  Stat- 
utes by  the  word  * '  unduly. ' '  What  the  Chief  Justice  did  on 
this  point,  was  to  insert  in  his  Standard  Oil  obiter  dicta  a 
long  paragraph,  beginning  near  the  middle  of  page  61,  and 
ending  below  the  middle  of  page  62  of  Volume  221  U.  S. 
Eeports.  That  paragraph  is  in  many  respects  ambiguous ; 
but  it  will  yield  up  to  a  sufficiently  patient  study,  the  idea 
that  the  word  ** monopolize"  in  Section  2  of  the  Sherman 
Law,  is  impliedly  limited  by  the  word  ** unduly"  or  by  the 
word  *' improperly." 

The  Standard  Oil  obiter  dicta  of  the  Chief  Justice,  does 
not  in  any  one  place,  expressly  state  that  the  word  ^*  unrea- 
sonable" should  be  implied  as  a  limitation  upon  the  phrase 
** restraint  of  trade"  in  Section  1  of  the  Sherman  Law,  or 
as  a  limitation  upon  the  word  ^'monopolize"  in  Section  2 
of  that  statute.  But  the  idea  of  the  word  ** unreasonable" 
as  such  a  limitation,  is  conveyed  in  seven  places  in  the 
Standard  Oil  obiter  dicta  by  the  word  '* undue"  or  by  the 
word  *' unduly."  And  the  fact  that  the  Chief  Justice  used 
the  words  ** undue"  and  ''unreasonable"  as  synonymous, 
is  shown  in  his  dissenting  opinion  in  the  Trans-Missouri 
case,  166  U.  S.  343.  For  in  that  case,  he  used  the  word 
"unreasonable"  or  its  adverbial  form  "unreasonably" 
eight  times,  to  convey  the  san;ie  idea  which  he  conveyed 
in  his  Standard  Oil  obiter  dicta  in  seven  places,  by  the  use 
of  the  word  "undue"  or  the  word  "unduly." 

The  foregoing  review  of  the  Standard  Oil  obiter  dicta 
of  Chief  Justice  White,  has  shown  that  -^hat  the  Chief  Jus- 
tice undertook  therein  to  accomplish,  was  to  insert  the  idea 
conveyed  by  the  word  "unreasonable"  or  "undue"  before 
the  word  "restraint"  in  Section  1  of  the  Sherman  Law, 
and  also  before  the  word  "monopolize"  in  Section  2  of  that 
statute ;  and  that  that  undertaking  was  entirely  based  upon 
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his  attempt  to  show  that  the  phrase  ^^ restraint  of  trade'* 
and  the  word  ** monopolize''  were  well  known  at  common 
law,  and  in  the  law  of  this  eomitry  in  1890,  to  be  limited 
by  that  idea;  and  finally,  that  review  has  shown  that  that 
attempt  was  a  necessary  failure,  because  it  was  entirely 
unsupported  by  evidence. 

The  Tobacco  obiter  dicta  of  Chief  Justice  White  con- 
sists in  construing  his  Standard  Oil  obiter  dicta.  That  con- 
struction is  composed  of  a  number  of  statements,  which 
materially  change  the  meaning  of  the  Standard  Oil  obiter 
dicta  in  the  following  respects : 

First.  Though  the  Chief  Justice,  in  the  Standard  Oil 
obiter  dicta,  repeatedly  states  that  Section  1  of  the  Sher- 
man Law  is  limited  to  acts  which  ** unduly"  restrain  inter- 
state or  foreign  commerce,  and  fairly  implies  that  Section  2 
of  that  statute  is  limited  to  acts  which  *^ unduly"  monop- 
olize such  commerce;  he  states  in  the  Tobacco  obiter  dicta 
that  in  the  Standard  Oil  obiter  dicta  it  was  not  held  that 
acts  which  the  statute  prohibited,  could  be  removed  from 
the  control  of  its  prohibitions,  by  finding  that  they  were 
**  reasonable." 

Second.  Though  in  the  Standard  Oil  obiter  dicta  he  re- 
peatedly uses  the  word  ** undue"  or  ** unduly"  to  limit  the 
statutory  phrase  *' restraint  of  trade"  and  the  statutory 
word  ^* monopolize,"  and  does  not  use  the  word  'injur- 
ious" or  the  word  * 'injuriously,"  for  any  such  purpose;  in 
the  Tobacco  obiter  dicta  he  states  that  it  was  held  in  the 
Standard  Oil  case  that  the  words  ''restraint  of  trade"  at 
common  law  and  in  the  law  of  this  country,  at  the  time 
of  the  adoption  of  the  Anti-Trust  Act,  did  embrace  acts  or 
contracts  or  agreements  or  combinations  which  "injur- 
iously restrained  trade,"  and  that  the  words  "restraint 
of  trade"  as  used  in  the  Sherman  Law,  did  have  that  sig- 
nificance. 

These  two  differences  between  the  Standard  Oil  obiter 
dicta  and  the  Tobacco  obiter  dicta  of  Chief  Justice  White, 
are  significant;  because  they  amount  to  a  withdrawal  in 
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the  Tobacco  obiter  dicta,  of  the  words  ^* undue''  and  ** un- 
duly,'' and  ^* unreasonable"  and  ^* unreasonably,"  as  limita- 
tions upon  the  phrase  **  restraint  of  tradfe"  and  upon  the 
word  ** monopolize"  in  the  Sherman  Law;  and  the  adop- 
tion of  the  substantially  different  words  ** injurious"  and 
** injuriously,"  as  proper  words  to  express  how  the  Chief 
Justice  now  thinks  that  statutory  language  ought  to  be 
limited. 

The  Tobacco  obiter  dicta  ends  with  the  statement  that 
**the  rule  of  reason"  which  was  applied  in  the  Standard 
Oil  case  to  the  construction  of  the  Sherman  Law,  is,  in  the 
most  unequivocal  terms,  re-expressed  and  reaffirmed.  But 
this  statement  is  plainly  erroneous,  for  the  limitations 
placed  upon  the  pivotal  words  of  the  Sherman  Law  in  the 
Tobacco  obiter  dicta,  are  substantially  different  from  the 
limitations  placed  upon  the  same  statutory  words  in  the 
Standard  Oil  obiter  dicta.  The  statement  in  the  Tobacco 
obiter  dicta,  that  acts  which  the  statute  prohibits  can  not 
be  removed  from  its  prohibitions  by  finding  that  they  were 
** reasonable,"  is  not  a  reaflSrmance  of  the  statement  in  the 
Standard  Oil  obiter  dicta,  that  such  acts  are  outside  of  the 
statute  if  they  are  not  ** undue."  And  the  statement  in  the 
Tobacco  obiter  dicta,  that  *' injurious"  restraint  of  trade 
is  prohibited  by  the  statute,  is  not  a  reaflSrmance  of  the 
doctrine  of  the  Standard  Oil  obiter  dicta,  that  no  restraint 
of  trade  is  prohibited  by  the  statute  unless  it  is  '* undue" 
or  ^* unreasonable."  The  difference  between  the  word  '* un- 
reasonable," and  the  word  *^ injurious"  in  this  behalf,  re- 
sides in  the  fact  that  whether  a  particular  transaction  is 
** unreasonable,"  is  a  question  of  opinion;  whereas  the  ques- 
tion whether  a  particular  transaction  is  ** injurious,"  is  k 
question  of  fact.  The  word  ^* undue"  is  also  like  the  word 
** unreasonable"  in  being  representative  of  an  opinion,  and 
not  representative  of  a  fact  which  can  be  proved  or  dis- 
proved by  evidence. 

But  though  the  words  of  limitation  which  the  Tobacco 
obiter  dicta  would  insert  in  the  Sherman  Law,  are  substan- 
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tially  different  from  the  words  of  limitation  which  the 
Standard  Oil  obiter  dicta  would  insert  in  that  statute ;  the 
author  of  both  those  writings,  practically  asserts  in  the 
Tobacco  obiter  dicta  that  he  understands  that  all  those 
words  of  limitation  have  the  same  meaning.  Inasmuch  as 
they  do  not  have  the  same  meaning  in  the  dictionaries,  the 
question  arises,  what  meaning  they  were  intended  to  have 
in  the  Standard  Oil  obiter  dicta,  and  in  the  Tobacco 
obiter  dicta.  That  is  a  question  which  can  not  reliably  be 
answered  by  anybody  except  the  Chief  Justice,  and  he  has 
not  publicly  answered  it  yet. 

The  meaning  of  the  Sherman  Law,  turns  upon  the  mean- 
ing of  its  pivotal  phrase  **  restraint  of  trade  ^'  in  its  first 
section,  and  upon  the  meaning  of  its  pivotal  word  **mo- 
noplize''  in  its  second  section.  Nobody  can  ever  be  pun- 
ished for  violating  the  Sherman  Law,  except  for  conduct 
which  is  inside  of  one  or  the  other  of  those  meanings.  The 
question  whether  a  particular  instance  of  conduct  is  inside 
or  is  outside  of  the  meaning  of  the  phrase  ^^  restraint  of 
trade ^^  or  the  meaning  of  the  word  ** monopolize,'*  depends 
upon  what  limitations,  if  any,  are  to  be  attached  to  that 
statutory  language.  The  Sherman  Law  itself  does  not 
attach  any  limitation  thereto;  but  Chief  Justice  White 
seeks  in  Ms  Standard  Oil  obiter  dicta  and  in  his  TobaccS 
obiter  dicta,  to  attach  some  limitation  or  other  to  the  lan- 
guage of  the  statute.  One  of  the  reasons  why  he  ought  not 
to  succeed,  resides  in  the  fact  that  his  success  would  render 
the  Sherman  Law  so  indefinite,  that  it  neither  could  nor 
should  be  enforced  as  a  penal  statute  against  anybody. 
Another  such  reason  resides  in  the  fact  that,  though  his 
success  would  not  make  the  Sherman  Law  entirely  unavail- 
able as  a  foundation  for  actions  in  equity  against  flagrantly 
injurious  restraints  of  trade  and  flagrantly  injurious  mo- 
nopolies; it  would  much  prolong  the  proceedings  in  such 
actions,  by  obliging  the  Attorney  General  to  plead  and  to 
prove  that  such  restraints  of  trade  or  such  monopolization, 
as  might  be  charged  against  particular  defendants,  were  in- 
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jurious  to  some  particular  person  or  persons,  in  some  par- 
ticular way;  or  were  injurious,  in  some  definite  way,  to  the 
public  at  large. 

This  paper  has  thus  far  reviewed  the  obiter  dicta  of 
Chief  Justice  White  in  the  Standard  Oil  case  and  in  the 
Tobacco  cases,  with  the  sBme  freedom  that  would  be  proper 
if  those  writings  had  been  composed  and  published  by  an 
unofiScial  lawyer.  This  exercise  of  freedom  was  proper, 
because  those  obiter  dicta  are  not  clothed  with  the  sanctity 
of  a  judicial  decision  of  the  Supreme  Court  of  the  United 
States,  and  have  no  binding  authority  on  account  of  having, 
been  inserted  between  the  effective  parts  of  the  decisions 
of  the  Supreme  Court  in  the  Standard  Oil  case  and  in  the 
American  Tobacco  case,  respectively.  And  the  exercise  of 
this  freedom  was  necessary  to  a  fundamental  and  thorough 
exposition  of  the  subject ;  because  where  statements  of  op- 
posing arguments  are  necessary  to  the  reaching  of  correct 
results  through  debate,  the  debaters  must  be  equally  free 
to  present  their  respective  arguments,  in  the  strongest 
forms  consistent  with  their  abilities. 

It  is  not  for  writers  to  be  judges  of  the  power  of  their 
own  writings;  but  when  a  writer  feels  that  he  has  thought 
a  problem  through  to  its  solution,  and  has  expressed  tha* 
solution  upon  his  pages,  it  is  proper  for  him  to  state  what 
result  he  claims  must  follow  that  solution.  Accordingly,  it 
is  herein  claimed  at  this  point,  that  the  result  of  the  fore- 
going criticism  of  the  Standard  Oil  obiter  dicta  and  the 
Tobacco  obiter  dicta  of  Chief  Justice  White,  is  destructive 
thereto^  in  that  it  deprives  them  of  all  foundation  outside  of 
his  own  unsupported  ideas.  In  this  view,  nothing  remains 
to  be  written  here,  except  to  set  down  some  suggestions  rele- 
vant to  what  reasons  may  have  prompted  Chief  Justice 
White  to  compose  his  Standard  Oil  obiter  dicta  and  To- 
bacco obiter  dicta,  and  insert  those  writings  between  the 
parts  of  the  decisions  of  the  Supreme  Court  in  those  cases, 
respectively. 

Whatever  those  motives  may  have  been,  they  appear  not 
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to  have  been  explained  to  the  other  justices  of  the  Supreme 
Court,  when  the  members  of  that  tribunal  were  in  mutual 
consultation  relevant  to  the  Standard  Oil  case  and  the 
American  Tobacco  case;  for  Justice  Harian  was  one  of 
those  justices,  and  he  inserted  in  his  dissenting  opinion  in 
the  American  Tobacco  case  the  following  significant  state- 
ments : 

"Let  me  say,  also,  that  as  we  all  agree  that  the  combination  in  question 
was  illegal  under  any  construction  of  the  anti-trust  act,  there  was  not  the 
slightest  necessity  to  enter  upon  an  extended  argument  to  show  that  the 
act  of  Congress  was  to  be  read  as  if  it  contained  the  word  "unreasonable'  or 
'undue/  All  that  is  said  in  the  court's  opinion  in  support  of  that  view 
is,  I  say  with  respect,  ohiter  dicta,  pure  and  simple." 

Nor  did  the  Chief  Justice  state,  in  the  Standard  Oil  case 
or  in  the  American  Tobacco  case,  why  he  inserted  into  the 
decisions  of  the  court  in  those  cases,  those  writings  which 
Justice  Harian  thus  characterized  as  obiter  dicta,  and  which 
are  undeniably  so.  No  suggestion  has  probably  ever  been 
made,  and  certainly  none  should  be  made  or  entertained, 
to  express  or  imply  any  idea  that  the  Chief  Justice  was 
actuated  by  any  non-ethical  motives  in  composing  and  pro- 
mulgating his  Standard  Oil  or  his  Tobacco  obiter  dicta. 
On  the  contrary,  those  motives  were  undoubtedly  ethical, 
and  were  probably  based  upon  the  following  sincere,  though 
erroneous  opinions,  relevant  to  the  science  of  economics. 

First.  Restraint  of  competition  always  constitutes  re- 
straint of  trade ;  and  would  therefore  always  be  prohibited 
by  the  Sherman  Law,  if  the  statutory  phrase  **  restraint 
of  trade '^  were  to  be  construed  without  any  limitation. 

Second.  Restraint  of  competition  is  in  many  cases  eco- 
nomically wise  and  ethically  proper;  and  when  it  is  so,  it 
ought  not  to  be  the  subject  of  statutory  prohibition. 

Third.  The  only  way  to  prevent  the  Sherman  Law  from 
prohibiting  many  cases  of  economically  wise  and  ethically 
proper  restraint  of  competition,  is  to  construe  the  statu- 
tory words  **  restraint  of  trade  ^'  by  means  of  some  limita- 
tion which  will  confine  those  words  to  non-ethical  restraint 
of  trade,  and  that  result  can  be  accomplished  only  by  limit- 
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ing  them  by  some  such  word  as  '* unreasonable/^  or  ** un- 
due'^ or  '*  injurious. '' 

The  line  of  argument  suggested  in  the  last  three  para- 
graphs has  long  been  sincerely  entertained  by  many  excel- 
lent men,  including  Chief  Justice  White;  but  all  of  those 
men  must  have  overlooked  one  particular  gap  in  the  argu- 
ment, the  undeniable  existence  of  which  quite  vitiates  its 
conclusion.  That  gap  consists  in  the  economic  fact  that  re- 
straint of  competition  never  does,  when  it  is  ethical,  result 
in  restraint  of  trade,  and  therefore  never  falls  within  the 
unlimited  statutory  phrase,  ** restraint  of  trade''  as  that 
phrase  is  used  in  Section  1  of  the  Sherman  Law. 

The  error  which  titiates  the  argument  above  outlined, 
was  implied  in  the  celebrated  illustration  which  Judge  La- 
combe  inserted  in  his  written  opinion  in  the  American  To- 
bacco case,  when  that  case  was  decided  in  the  United  States 
Circuit  Court  for  the  Southern  District  of  New  York.  That 
illustration  was  as  follows : 

"Two  individuals,  who  have  been  driving  rival  express  wagons  between 
Tillages  in  two  contiguous  states,  who  enter  into  a  combination  to  join 
forces  and  operate  a  single  line,  restrain  an  existing  competition." 

The  judge  was  right  in  making  that  statement;  but  he 
was  wrong  in  implying  that  that  restraint  of  competition 
would  constitute  a  restraint  of  trade,  or  would  result  in  a 
restraint  of  trade,  and  would  therefore  violate  the  letter  , 
of  the  Sherman  Law.  For  the  case  stated  would  not  re- 
strain trade  at  all.  Lideed  it  would  promote  trade,  by  en- 
abling one  of  the  expressmen  to  manage  both  wagons,  when- 
ever the  other  expressman  fell  sick  or  was  temporarily 
incapacitated  by  collision  with  an  automobile  or  a  street 
car.  If  the  two  expressmen,  after  making  their  combina- 
tion, were  to  double  their  prices  for  transporting  goods 
across  the  state  line,  and  were  thus  to  extort  money  from 
their  customers  by  means  of  their  combination,  they  would 
then  and  thereby  restrain  interstate  trade,  and  would  vio- 
late the  Sherman  Law  by  so  doing.  But  that  extortion 
would  be  plainly  non-ethical,  and  could  not  morally  claim 
exemption  from  the  scope  of  that  statute.    So  also,  if  the 
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two  expressmen,  after  making  their  combination,  were  to 
reduce  their  prices  for  transporting  goods  across  the  state 
line,  to  one-half  of  their  previous  rates,  and  were  to  do 
this  for  the  purpose  and  with  the  result  of  compelling  i^ 
third  expressman  to  sell  his  horse  and  wagon  to  them  for 
whatever  they  chose  to  give,  and  thus  enable  them  to  mo- 
nopolize the  business,  and  afterward  advance  their  prices 
again;  they  would  then  restrain  interstate  trade  in  that 
way,  and  would  violate  the  Sherman  Law  by  so  doing. 
Such  conduct  would  not  in  the  first  instance  constitute  re- 
straint of  competition,  but  would  be  a  plain  case  of  ex- 
cessive competition,  while  also  being  an  undeniable  case 
of  restraint  of  interstate  trade,  and  would  be  so  plainly 
non-ethical,  as  to  constitute  an  undeniable  violation  of  the 
Sherman  Law. 

The  foregoing  examples  of  radical  differences  between 
restraint  of  trade  and  restraint  of  competition,  are  simple 
illustrations  of  certain  generally  recognized  and  undeniable 
parts  of  the  science  of  political  economy.  The  fact  that 
they  were  entirely  overlooked  by  Judge  Lacombe  when  he 
wrote  his  celebrated  obiter  dicta  in  the  American  Tobacco 
case,  and  were  again  entirely  overlooked  by  Chief  Justice 
White  when  he  wrote  his  Standard  Oil  and  American  To- 
bacco obiter  dicta,  is  to  be  accounted  for  by  reference  to 
the  fact  that  no  such  subject  was  argued  in  court  in  either 
of  those  cases,  and  by  the  fact  that  Judge  Lacombe  and 
Chief  Justice  White  were  so  largely  occupied  with  other 
cases,  at  the  time  they  composed  their  respective  obiter 
dicta,  that  they  did  not  themselves  recall  to  mind  those 
parts  of  the  science  of  political  economy,  and  did  not  have 
time  to  reason  them  out,  as  original  thinkers  in  that  science. 

This  interesting  instance  of  able  judges,  when  unaided 
by  arguments  of  counsel,  writing  obiter  dicta  that  cannot 
stand  critical  examination,  but  illustrates  anew  something 
which  has  been  understood  by  many  generations  of  English 
and  American  lawyers,  when  they  have  realized  and  as- 
serted the  unreliable  character  and  legal  insignificance  of 
the  obiter  dicta  of  judges. 
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The  Constitution  of  the  United  States  imposes  the  law- 
making responsibility  of  the  nation  upon  the  Congress  of 
the  United  States.  The  Congress  of  the  United  States  car- 
ries that  responsibility  by  means  of  the  enactment  of  stat- 
utes which,  before  they  are  enacted,  are  the  subject  of 
public  debates,  between  very  able  men  in  each  of  the  two 
houses  of  Congress.  The  Sherman  Law  was  the  product 
of  such  debates,  conducted  day  after  day  during  weeks, 
between  great  lawyers  in  the  Senate,  followed  by  other 
such  debates  conducted  day  after  day  through  other  weeks, 
between  great  lawyers  in  the  House  of  Representatives. 
During  those  debates,  many  conflicting  propositions  were 
advocated  and  defended ;  but  the  results  of  the  intelle^ctual 
contributions  and  intellectual  conflicts  of  the  great  men  of 
the  Fifty-first  Congress,  was  an  agreement  so  nearly  unani- 
mous, that  when  the  final  draft  of  the  Sherman  Law  was 
submitted  to  yea  and  nay  votes  in  the  Senate,  the  vote  of 
Senator  Blodgett  of  New  Jersey  was  the  only  one  given 
in  the  negative ;  and  when  the  same  draft  was  finally  sub- 
mitted to  a  yea  and  nay  vote  in  the  House,  every  one  of  the 
more  than  two  hundred  and  fifty  members  present  voted 
in  the  affirmative. 

If  the  Sherman  Law,  thus  debated  and  thus  Aiacted  by 
Congress,  with  the  approval  of  the  President  of  the  United 
States,  could  be  changed  by  means  of  any  limitation  upon 
its  pivotal  words,  inserted  in  the  statute  by  implication,  as  a 
result. of  secret  deliberations  of  the  nine  justices  of  the 
Supreme  Court ;  an  instance  would  be  presented  of  a  law 
being  framed  to  govern  a  nation  of  ninety  millions  of  peo- 
ple, by  nine  gentlemen  sitting  in  their  private  chamber, 
unadvised  by  other  thinkers,  and  unguided  by  the  crucial 
test  of  public  debates.  And  those  nine  gentlemen,  if  asked 
to  show  their  authority  for  thus  prescribing  rules  of  civil 
conduct  to  a  mighty  nation,  would  not  be  able  to  indicate 
where,  in  the  Constitution  of  the  United  States,  any  such 
authority  is  expressed  or  implied. 

Pabk  Row  Building,  New  York.  Albert  H.  Walkeb. 
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EFFECT  OF  OVEREULING  OPINION  OF  COURT  OF 
LAST  RESORT  ON  RIGHTS  ACQUIRED  ON  OPIN- 
ION  OVERRULED. 

From  Blackstone  we  learned  that  when  one  decision  over- 
mles  another  it  simply  declares  what  always  was  the  law 
from  the  beginning;  that  it  does  not  make  any  new  law,  and 
that  the  people  were  always  supposed  to  know  that  that  had 
been  the  law  from  the  beginning.  In  Allen  v.  Allen/  the 
court  said  that  **  although  the  ablest  courts  in  the  land  find 
great  difficulty  in  determining  what  the  law  is,  every  one  is 
conclusively  presumed  to  know  the  law.*' 

Whether  that  rule  is  applicable  in  the  United  States  pre- 
sents an  interesting  subject.  In  England  they  had  one  court 
of  supreme  authority,  making  the  rule  somewhat  easier  of 
application  than  it  would  be  in  the  United  States  where  we 
started  with  thirteen  states  and  now  have  forty-six,  and,  in 
addition  to  that,  have  a  federal  Supreme  Court  whose  rul- 
ings are  supreme  in  a  certain  class  of  questions.  Not  only 
that,  but  these  different  state  courts  in  a  way  concern  all  of 
us,  since,  while  the  states  are  sovereign,  and  separate  juris- 
dictions, yet  they  are  political  divisions  of  one  greater 
common  country  where  people  are  doing  business  with  each 
other  across  all  state  lines  and  bringing  themselves  in  con- 
tact with  the  laws  of  the  different  states,  and  become  in- 
terested in  the  courts  and  decisions  of  the  courts  of  all  the 
states  as  if  we  were  really  citizens  of  each  of  those  states. 
The  difficulties,  then,  in  this  country  resulting  from  over- 
ruled decisions  are  forty-seven  times  what  they  were  in 
England,  assuming  that  our  courts  only  overrule  the  same 
ratio  of  decisions  that  are  overruled  in  England.  Therefore, 
this  question  is  a  very  much  more  serious  and  practical 
question  in  this  country  than  it  could  have  been  in  England. 

'30  Pac.   (Ck)l.).  215,  216. 
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The  constitutional  limitations  upon  legislative  action  in 
this  country,  not  found  in  England,  have  laid  the  founda- 
tion for  the  limitations  being  placed  upon  the  courts  in 
this  country. 

Having  provided  in  the  Federal  constitution  that  no  state 
legislature  could  pass  an  act  impairing  the  obligation  of  a 
contract,  it  would  necessarily  educate  the  conscience,  in 
the  course  of  time,  to  believe  that  a  contract  made  in  reliance 
upon  a  decision  of  a  court  of  last  resort  ought  to  secure 
some  rights  and  should  not  be  subject  to  be  stricken  down 
by  an  overruling  decision.  It  early  became  a  question  in 
the  Federal  courts  whether  the  contract  impairment  provi- 
sion of  the  constitution  extends  to  decisions  also  as  well  as 
acts  of  the  legislature. 

This  question  seems  first  to  have  arisen  in  an  indefinite 
way,  in  1847,  in  a  decision  written  by  Chief  Justice  Taney 
in  the  case  of  Eowan  v.  Eunnels,^  where  he  declared  that  a 
contract  that  had  been  made  in  reliance  upon  a  decision  of 
the  Supreme  Court  of  the  United  States,  construing  stat- 
utory and  constitutional  provisions  of  the  State  of  Missis- 
sippi, which  the  Supreme  Court  of  Mississippi,  when  the 
question  finally  came  before  it,  refused  to  follow,  should 
be  protected  and  enforced  notwithstanding  the  subsequenT 
decision  of  the  Supreme  Court  of  the  state  on  a  question 
which  was  a  local  question  of  construction  of  its  constitu- 
tion and  statutes.  The  question  came  up  again  in  the  case 
of  Ohio  Life  Insurance  Co.  v.  Debolt,*  where  the  opinion 
was  again  rendered  by  Chief  Justice  Taney  and  his 
announcement,  by  reason  of  the  former  announcement  T^'hich 
he  had  made,  was  very  full  and  clear,  apparently  with 
the  satisfaction  of  the  entire  court — that  the  effect  of  an 
overruling  decision  upon  a  contract  would  be  the  same 
under  the  provisions  of  the  constitution  as  the  effect  of  an 
act  of  the  legislature,  and  that  the  constitution  extended 
in  its  provisions  equally  to  an  overruling  decision  as  it  did 
to  an  act  of  a  legislature  impairing  the  obligation  of  con- 

•  5  How.  134.  •  16  How.  415. 
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tracts.  After  this  annbniicement  similar  announcements 
continued  to  be  made  in  decisions  of  the  United  States 
Supreme  Court  running  along  through  a  number  of  years, 
coming  down  to  1864  when  the  case  of  Gelpcke  v.  Dubuque,* 
went  up  from  the  United  States  Circuit  Court  in  Iowa,  and 
was  decided  January  11,  1864,  after  apparently  very  elab- 
orate argument.  The  majority  opinion  was  written  by 
Mr.  Justice  Swayne.  Mr.  Justice  Miller  dissented  in  one 
of  the  most  vigorous  opinions  he  has  written.  The  majority 
opinion  sustained  the  announcement  which  had  been  made 
by  Chief  Justice  Taney  in  the  two  preceding  cases,  and 
elaborated  and  confirmed  the  announcement.  After  that 
case  the  doctrine  continued  to  be  announced  right  along 
from  time  to  time  in  the  same  way.'  In  those  different 
cases  almost  every  member  of  the  court  wrote  opinions 
from  time  to  time,  so  that  it  received  the  approval,  express- 
ly, of  substantially  all  of  them, — Chief  Justice  Waite  writ- 
ing one,  in  the  case  of  Douglas  v.  Pike  County,®  where  he 
went  extensively  into  the  question  again,  and  Justice  Field 
writing  another,  in  the  case  of  Louisiana  v.  Pilsbury,*^  where 
he  took  an  interest  in  elaborating  the  question  and  stated 
it  in  strong  and  vigorous  terms. 

Strange  as  it  would  seem,  this  doctrine  as  to  the  protec- 
tion extended  by  the  provision  of  the  constitution  to  con- 
tracts made  in  reliance  on  decisions  subsequently  overruled, 
came  up,  nevertheless,  later  on  and  was  absolutely  over- 
ruled, but  only  to  be  revived  again  later.  In  the  case  of 
the  Central  Land  Company  v.  Laidley,®  the  doctrine  is 
discussed  again  and  a  majority  opinion  written  by  Mr.  Jus- 
tice Gray  distinguishing  the  prior  cases,  and  Mr.  Justice 
Field,  who  had  written  perhaps,  the  most  recent  of  the 
opinions  holding  the  other  way,  dissented.  All  prior  cases 
had,  as  it  so  happened,  gone  up  from  the  lower  Federal 

*1  Wall.  175.  Supra.,  16  Wall.  678;  Bd.  Comrs.  v. 

•  Havemeyer  v.  Bd.  Supra.,  3  Wall.  Thayer,  4  Otto  631. 
295;  Mitchell  v.  City  of  Burlington.         noi  U.  S.  677. 
4  Wall.  270;  County  of  Lee  v.  Rodg-         U05  U.  S.  278. 
ere,  7  Wall.  181;  City  of  Chicago  t.         '159  U.  S.  103. 
Sheldon,  9  Wall.  50;   OlQOtt  v.  Bd. 
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courts  to  the  United  States  Supreme  Court,  whereas  this 
particular  case  was  attempted  to  be  brought  up  on  error 
from  a  state  supreme  court  which  must  involve  a  Federal 
question  in  order  to  entitle  it  to  a  hearing.  "While  it  was 
very  strongly  and  clearly  stated,  from  time  to  time,  and 
repeatedly  in  the  prior  opinions,  that  they  were  based  on 
Federal  questions  and  that  the  overruling  decision  was  an 
impairment  of  contract  based  on  a  prior  decision  within 
the  meaning  of  the  constitution,  yet,  in  those  same  opin- 
ions, the  question  was  also  discussed  on  general  principles 
of  justice,  and  the  court  took  advantage  of  that  in  the  case 
of  the  Central  Land  Company  v.  Laidley,  to  say  that  all 
those  prior  decisions  were  based  upon  principles  of  gen- 
eral law  and  not  on  a  Federal  question  and  that  they  did 
not  involve,  necessarily,  a  Federal  question  because  they 
came  up  from  a  lower  Federal  court  and  did  not  necessitate 
a  Federal  question  as  to  impairment  of  contract,  but  that 
in  this  case  of  Central  Land  Company  v.  Laidley,  the  writ 
to  a  state  supreme  court  could  not  be  sustained,  because 
there  was  no  Federal  question  involved  in  the  question  of 
the  rights  of  one  who  had  made  a  contract  in  reliance  upon 
a  decision  which  was  subsequently  overruled. 

After  that  announcement  the  decisions  ran  along  in  that 
line,  and  in  many  cases  until  the  case  of  City  of  Los  Angeles 
V.  Los  Angeles  Water  Co.®  That  was  a  case,  however,  that 
went  up  from  a  circuit  court  so  that  the  real  question  could 
not  be  presented,  strictly  speaking,  but  in  the  opinion  writ- 
ten by  Mr.  Justice  McKenna  it  is  apparent  from  the  lan- 
guage and  the  class  of  authorities  cited  that  the  mind  of 
the  court  was  changing  upon  the  question;  that,  while  the 
announcement  there  could  not  be  any  more  than  dictum, 
none  of  the  Justices  there  seemed  to  care  to  take  up  the 
opposite  side  of  the  question,  since  the  question  was  not 
really  involved  in  the  record. 

This  conception  that  the  mind  of  the  court  was  changing 
is  confirmed  in  the  case  of  Muhlker  v.  New  York,  Etc.,  R. 

•177  U.  S.  558;  20  Sup.  Ct.  Rep.  736. 
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Co.^*^  It  was  decided  at  the  October  term,  1904,  and  the  writ 
of  error  was  there  sued  out  upon  the  ground  that  the  decision 
of  the  Court  of  Appeals  of  New  York  overruling  a  prior 
decision  violated  the  fifth  amendment  to  the  constitution 
in  that  it  impaired  the  obligations  of  a  contract  which  a 
party  had  made  relying  upon  an  earlier  decision  of  the 
Court  of  Appeals  of  New  York.  That  case  brought  the 
question  right  before  the  court  again,  and  an  opinion  is 
there  rendered  of  very  great  moment,  the  majority  opinion 
being  written  by  Justice  McKenna,  who  had  indicated  five 
years  before,  that  probably  the  court's  opinion  was  chang- 
ing upon  this  question,  and  this  majority  opinion  declared 
an  entire  change  and  sustained  the  writ  of  error  from  the 
Supreme  Court  of  the  State  of  New  York.  Mr.  Justice 
Holmes  wrote  a  dissenting  opinion  concurred  in  by  the 
Chief  Justice  and  Justices  White  and  Peckham.  Mr.  Jus- 
tice Holmes,  in  his  dissenting  opinion,  states  that  not  only 
had  the  majority  opinion  reversed  a  long  line  of  decisions 
with  reference  to  the  impairment  of  contracts  by  subse- 
quent judicial  decisions,  but  that,  in  addition,  they  had 
gone  much  farther  and  declared  that  rights  other  than  those 
ex  contractu  were  entitled  to  protection  from  overruling 
decisions  and  would  justify  writs  directed  to  the  courts 
of  last  resort  of  the  various  states,  not  mentioning  under 
what  provision  of  the  constitution,  but  I  presume  under 
the  due  process  provision  of  the  fourteenth  amendment. 

This  question  came  up  again  on  another  writ  of  error 
in  Sauer  v.  City  of  New  York,"  from  the  same  court,  and 
while  the  writ  was  not  sustained,  yet  in  an  opinion  by  Mr. 
Justice  Moody,  the  doctrine  of  the  Mulker  case  was  clearly 
reaffirmed,  indicating  that  the  court  will  sustain  a  writ 
of  error  sued  out  in  a  proper  case  of  that  kind. 

These  two  last  cases  may  be  more  important  in  their  col- 
lateral effect  upon  a  question  not  expressly  discussed  than 
with  reference  to  the  question  expressly  considered.    They 

"•197  U.  S.  544.  "206  U.  S.  536;  27  Sup.  Ct.  Rep. 

Ee^r  of  3803  Washin^on  Ayenue.        686. 
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hold  that  a  decision  of  a  state  court  is  a  **law^^  within  the 
meaning  of  the  word  in  section  10,  Article  1,  Constitution, 
though  it  has  been  uniformly  held  since  Swift  v.  Tyson,^^ 
that  **law'*  as  used  in  the  thirty-fourth  section,  Judiciary 
act,  1789,  includes  some  but  not  all  decisions  of  the  courts. 
Mr.  Justice  Field's  able  dissent  from  this  holding  in  Swift 
V.  Tyson,  in  Baltimore,  Etc.,  E.  Co.  v.  Baugh,^®  anticipated 
and  supported  in  Hare  on  Constitutional  Law,  now  derives 
support  from  the  Mulker  case. 

That  outlines  the  course  of  the  Supreme  Court  briefly 
upon  this  question  and  we  find  that,  for  a  great  many  years, 
according  to  its  holding  in  Central  Land  Co.  v.  Laidley  and 
other  cases  the  Supreme  Court  was  protecting  rights  inher- 
ing in  contract  from  the  effect  of  overruling  decisions,  on 
general  principles  of  law,  not  related  to  the  provisions  of 
the  constitution.  That  being  the  case,  we  have  eminent 
authority  in  a  long  line  of  cases  to  the  effect  that  an  over- 
ruling decision  is  not,  in  all  cases,  a  declaration  of  what  the 
law  always  was.  It  is  so,  as  to  people  who  have  not 
acquired  rights  in  reliance  upon  the  decision  overruled,  but 
as  to  people  who  have  acquired  rights  in  reliance  upon  a 
decision  overruled,  there  is  a  long  line  of  Federal  authorities 
to  the  effect  that  they  are  entitled  to  protection.  This 
establishes  an  exception  to  the  rule  declared  in  Blackstone. 
Some  discussions,  I  notice,  have  proceeded  upon  the  basis 
that  the  doctrine  of  protection  against  overruling  decisions 
reverses  the  principles  announced  by  Blackstone.  Such  is 
not  wholly  true,  nor  true  at  all,  except  as  to  persons  who 
have  acquired  some  vested  right  relying  on  the  decision 
rendered.  Whether  protection  will  extend  farther  than 
rights  inhering  in  contract  is  not  clear  in  the  authorities, 
but  it  would  be  hard  to  understand  why  one  right  would 
occupy  a  different  position  from  any  other  in  that  regard. 
If  a  man  were  to  build  a  structure  in  accordance  with  a 
decision  of  his  highest  court,  and  that  structure  was  prop- 

"16  Pet.  1.  "149  U.  S.  371;  13  Sup.  Ct.  Rep. 
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erly  built,  it  would  be  hard  to  understand  why  he  should 
not  be  entitled  to  as  much  protection  in  regard  to  negligent 
construction,  as  a  party  who  had  acquired  some  right,  in 
reliance  upon  a  decision  inhering  in  contract.  Mr.  Justice 
Miller,  in  his  dissenting  opinion  in  the  case  of  Gelpcke  v. 
Dubuque,  maintains  that  very  clearly,  and  argued  against 
the  majority  opinion  because  it  extended  the  doctrine  only 
to  rights  ex  contractu,  contending  there  was  no  reason  or 
policy,  why,  if  a  right  inherent  in  contract  was  entitled  to 
protection,  any  other  right  should  not  be  entitled  to  the 
same  protection. 

Going  now,  into  the  state  courts,  there  are  several  where 
protection  is  given  against  overruling  decisions,  and  these 
courts  protect  rights  whether  inhering  in  contract  or  not.^* 

The  Supreme  Court  of  Indiana  overruled  a  decision  con- 
struing language  in  a  will,  as  to  whether  it  created  a  life 
estate  or  fee  simple  absolute,  and  they  protected  purchasers 
relying  on  the  decision  overruled.  In  Alabama  they  have 
applied  it  to  the  power  of  a  married  woman  to  execute  a 
mortgage.  In  North  Carolina  they  applied  it  to  the  right 
of  defense  in  criminal  cases  declaring  that  a  man  had  a 
right  to  defend  according  to  decisions  of  the  Supreme  Court 
at  the  time  the  alleged  crime  was  committed  and  that  while 
the  overruling  decision  would  be  applicable  as  to  all  crimes 
committed  after  the  decision  was  made,  it  would  not  be 
applicable  as  to  crimes  committed  intervening  between  its 
annoimcement  and  the  announcement  of  the  prior  decision. 
I  happen  to  know  of  an  interesting  application  of  this  doc- 
trine by  the  Attorney  General  of  the  United  States  in  crim- 

"  state   V.   Comptoir   Nat'l   D'Es-  771;  Harmon  v.  Auditor,  123  111.  122, 

compte  De  Paris,  51  La.  Ann.  1,  26  13  N.  E.  161;  Whalley  v.  Gallard,  21 

So.  91;  Vt.  Etc.,  R.  Co.  v.  Vt.  Cent.  S.    C.    560,   Yazoo,   Etc.,   R.    Co.    v. 

R.  Co.,  63  Vt.  1,  21  Atl.  262,  10  L.  R.  Adams,  81  Miss.  90,  32  So.  937;  Hall 

A.  562;  Farrier  v.  N.  E.  Mtge.  Sec.  v.  Wells,  54  Miss.  289;  Bradley-Cour- 

Co.,  92  Ala.  176,  9  So.  532;  Jones  v.  rier  Co.   v.   Lall,   10  Misc.   366,   31 

Woodstock  Iron  Co.,  95  Ala.  551,  10  N.  Y.  Supp.  120;  Hill  v.  Brown,  144 

So.  635;  Haskeft  v.  Maxey,  134  Ind.  N.  C.   177,   56   S.   E.   693;    State  v. 

182,   33  N.   E.   358;    Center   School  Bell.  136  N.  C.  674,  49  S.  E.  163; 

Twp.  V.  Bd.  School  Comrs.,  150  Ind.  George  W.  Sheppard,  2  Land  Dec. 

168,  49  N.  E.  961;  Smith  v.  County  154;   9  Columbia  Law  Rev.  230;  22 

of  Clark,  54  Mo.  58;  St.  L.  Etc.,  R.  Harvard    Law   Rev.    184;    38   Natl 

Co.  V.  Fowler,  142  Mo.  670;  44  S.  W.  Corp.  Rep.  862. 
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inal  cases  from  the  section  of  tfie  country  from  which  I 
came.  It  became  a  question  there  whether  the  treaty  with 
the  Nez  Perce  Indians  allowed  the  selling  of  liquor  on  that 
reservation.  A  case  involving  that  went  to  the  Court  of 
Appeals  of  the  Ninth  Circuit  and  that  court  held  that  liquor 
could  be  sold  there  and,  under  that  decision,  a  great  many 
men  took  out  licenses  over  that  reservation  and  engaged  in 
business  pending  the  review  of  the  case  before  the  Supreme 
Court.  It  was  a  long  time  before  the  Supreme  Court 
reversed  the  decision  of  the  Court  of  Appeals,  holding  that 
there  had  been  no  right  to  sell  liquor  on  the  reservation  at 
all.^'^  After  that  decision  of  the  Supreme  Court  the  Attor- 
ney General  instructed  the  United  States  attorney  in  Idaho 
not  to  prosecute  the  men  who  had  taken  out  their  licenses 
after  the  decision  of  the  Court  of  Appeals,  and  who  ceased 
business  there  after  the  announcement  of  the  decision  of 
the  United  States  Supreme  Court.  This  shows  that  the 
justice  of  this  principle  influences  lawyers  generally  in  their 
action. 

City  of  Corvallis  v.  Stock,^*  protects  a  lawyer  or,  rather, 
his  client  in  the  procedure  which  the  lawyer  had  taken  rely- 
ing upon  a  decision  which  the  court  afterwards  overruled, 
the  procedure  having  been  entered  upon  before  the  overrul- 
ing of  the  decision.  This  question  came  up  before  the  Court 
of  Appeals  of  West  Virginia  in  Harbert  v.  Monongahela 
Eiver  E.  Co."  and  Falconer  v.  Simmons,"  where  though 
they  refused  to  approve  the  Oregon  case,  yet  they  protected 
the  lawyer  by  sustaining  the  procedure  which  he  adopted 
although  apparently  disapproving  it.  They  theoretically 
condemned  but  practically  adopted  the  Oregon  rule.  This 
rule  has  been  applied  in  questions  of  procedure  and  in  ques- 
tions of  criminal  law  and  in  questions  of  property  rights 
generally,  as  well  as  questions  of  contract.  The  overruling 
decisions  in  this  country  makes  the  question  one  of  great 
moment. 

»  Dick  V.  U.  S.,  208  U.  S.  340,  28  "  40  S.  E.  377. 

Sup.  Ct.  Rep.  399.  "  41  S.  E.  193. 
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There  is  quite  a  temptation  for  a  state  supreme  court, 
since  the  doctrine  is  extended  to  them  by  the  Federal  court, 
to  now  adopt  the  principle  as  a  general  principle  of  law  as 
against  the  decisions  of  the  Federal  Supreme  Court.  There 
-  is  one  decision,  couched  in  some  such  sentiment  as  that, 
written  by  Chief  Justice  Ryan,  of  the  Supreme  Court  of 
Wisconsin,  in  Drake  v.  Doyle,^®  where  an  individual  had 
/made  a  contract  in  reliance  upon  some  decision  of  the 
/  United  States  Supreme  Court  which  was  afterwards  over- 
ruled.  Chief  Justice  Ryan  referring  to  the  case  of  Gtelpcke 
V.  Dubuque,  declared  that  if  the  doctrine  which  the  Federal 
Supreme  Court  had  been  extending  to  overruling  decisions 
of  the  state  supreme  courts  was  correct,  it  would  certainly 
be  very  proper  for  the  state  supreme  courts  to  extend  the 
same  protection  to  individuals  who  were  suflEering  from 
overruling  decisions  of  the  Federal  Supreme  Court. 

What  the  effect  of  the  general  adoption  of  these  principles 
would  be  becomes  an  interesting  question.  It  seems  to  me 
it  would  diminish  litigation.  The  main  objection  to  over- 
ruling erroneous  decisions  has  been  that  it  would  unsettle 
titles.  Would  not  the  new  rule  afford  an  opportunity  of 
correcting  admitted  errors  in  the  law  without  danger?  The 
application  of  the  rule  will  cause  increased  interest  in  the 
publication  of  decisions  and  raise  important  questions  as 
to  the  date  they  become  effective — as  to  which  some  regu- 
lation might  be  necessary.  It  might  tend  toward  brevity 
and  the  elimination  of  dictum  from  opinions. 

There  is  another  application  of  this  doctrine.  Even  if 
a  court  should  refuse  to  protect  rights  acquired  under 
decisions  that  are  overruled,  as  a  general  proposition  of  law, 
the  same  court  might  not  refuse  to  dismiss  a  case  brought 
to  attack  those  rights  in  a  case  exclusively  of  equitable 
cognizance.  Especially  might  they  refuse  relief  in  a  court 
of  equity,  to  a  litigant  of  a  speculative  character,  one  who 
acquired  his  rights  for  the  purpose  of  litigation,  after  the 
overruling  decision  was  rendered,  with  full  knowledge  that 


"•40  Wis.  175. 
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his  antagonist  whom  he  attacks  had  made  his  investment 
or  incurred  his  liabilities  in  reliance  upon  the  overruled 
decision.  A  court  of  equity  might  well  protect  one  who  has 
acquired  rights  relying  upon  the  overruled  decision  as 
against  one  who  did  not  acquire  his  rights  with  which  to 
attack  him,  until  after  this  overruling  decision  was  ren- 
dered.2o 


Lewiston,  Idaho. 


James  E.  Babb. 


"See  State  v.  Comiytoir,  51  La.  as  to  the  time  after  the  rendition 

Ann.  1.  and  Vt.  A  Can.  R.  Co.  v.  Vt.  of  an  opinion  that  it  must  and  may 

Cent.  R.  Co.,  63  Vt  1.    Since  the  be  relied  on  and  the  necessity  of 

above   was   written  an  interesting  publication  and  the  effect  of  a  peti- 

article  on  the  subject  has  been  pub-  tion   for   rehearing.     This   case  is 

lished  in  the  Illinois  Law  Review  justly  criticised  in  71  Cent  L.  J. 

(Oct-Dec.,  1909).    See  also  Herron  350. 
V.  Castings  Co..  92  N.  B.  555  Ind., 
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CURRENT  TOPICS  AND  NOTES. 

Our  Contributors. — Edwin  M.  Borchard,  of  the  New  York 
bar,  the  author  of  the  article,  "The  Legal  Evolution  of  Peace,"  is 
a  graduate  of  Columbia  College,  where  His  post-graduate  work  in 
International  Law  was  also  done.  In  1910  he  was  appointed  ex- 
pert in  International  Law  to  the  American  Agency  in  the  North 
Atlantic  Coast  Fisheries  Arbitration  at  The  Hague.  Mr.  Borch- 
ard  is  now  the  Law  Librarian  of  Congress  and  the  Supreme  Court 
at  Washington.  He  is  the  American  editor  of  the  Bibliography 
of  Legal  Science,  published  at  Beriin,  and  is  associate  editor  of 
the  Comparative  taw  Bulletin,  of  the  American  Bar  Association. 
His  Critical  Surveys  of  Foreign  Legal  Literature  are  soon  to  be 
published  by  the  Library  of  Congress.  Mr.  BorcHard  is  a  fre- 
quent contributor  to  American  and  foreign  legal  periodicals. 
The  article  printed  in  this  number  is  a  revision  of  an  address  de- 
livered in  Baltimore,  May  3,  1911,  at  the  Third  National  Peace 
Congress. 

Albert  H.  Walker,  whose  article  in  this  number  upon  the 
opinions  of  Chief  Justice  White  in  the  Sherman  Law  cases,  is  a 
law  author  and  law  lecturer,  whose  offices  are  in  New  York  City, 
but  whose  practice  has  extended  into  most  of  the  states  of  the 
Union,  including  Maine,  California,  Minnesota  and  Alabama, 
and  whose  law  books  are  the  leading  works  on  the  topics  which 
they  treat.  He  was  a  law  lecturer  in  Cornell  University  from 
1889  to  1905,  and  has  been  a  law  lecturer  in  the  University  of 
Michigan  ever  since  1896.  His  first  law  book  was  Walker  on 
Patents,  which  has  been  the  standard  work  on  that  subiect  in  the 
United  States  since  1883,  and  his  last  law  book  is  Walker's  His- 
tory of  the  Sherman  Law,  which  was  published  in  1910,  and  is 
everywhere  recognized  as  the  standard  work  on  that  subject.  He 
has  also,  during  more  than  thirty  years,  been  a  platform  orator 
on  many  topics,  political,  scientific  and  historical. 


James  E.  Babb,  the  author  of  "The  Effect  of  an  Overruling 
Opinion,"  is  a  practitioner  in  Lewistown,  Idaho,  where  he  has 
lived  since  1892,  and  before  this  he  had  been  a  member  of  the 
bar  of  Chicago,  El.,  for  eight  years.  He  is  a  graduate  of  the 
Northwestern  University  Law  School,  has  been  president  of  the 
Idaho  State  Bar  Association  and  a  member  of  the  general  council 
of  the  American  Bar  Association.  He  is  a  frequent  contributor 
to  journals  of  law,  political  science  and  jurisprudence. 
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The  American  Bar  Association. — The  thirty-fourth  annual 
meetmg  of  the  American  Bar  Association  was  opened  in  Boston, 
Mass.,  on  August  29,  and  extended  over  four  days.  The  notable 
events  were  the  addresses  of  President  Taft,  President  Farrar 
of  the  association,  and  Mr.  W.  B.  Hornblower  of  the  New  York 
Bar,  the  endorsement  by  a  unanimous  vote  of  the  report  of  the 
special  committee  on  Delay  and  Unnecessary  Cost  in  Litigation, 
and  the  approval  by  an  almost  unanimous  vote  of  a  resolution 
against  the  judicial  recall.  President  Taft  spoke  strongly  in 
favor  of  law  reform,  of  higher  salaries  for  the  judges,  and  sug- 
gested that  the  new  Court  of  Commerce  might  be  made  a  final 
court  of  appeal  in  patent  cases.  The  president  of  the  association, 
Edward  H.  Farrar,  of  New  Orleans,  denounced  in  vigorous  terms 
the  recall  of  judges  by  popular  vote,  and  the  idea  of  a  federal 
commission  to  fix  prices  of  merchandise.  He  favored  the  limit- 
ing of  the  capital  stock  of  national  banks  and  the  prohibition  of 
consolidation  of  such  banks  or  of  their  control  by  any  corporation. 
He  reviewed  the  corporation  laws  of  the  various  states,  and  con^ 
tended  that  the  people  themselves  are  responsible  for  the  condi- 
tions of  which  they  now  complain. 

"To  my  mind,"  he  said,  "the  most  vicious  of  all  the  provisions 
in  the  statutes  above  enumerated  is  that  authorizing  one  corpora- 
tion to  own  and  vote  stock  in  another.  This  provision  is  the  moth- 
er of  the  holding  company  and  the  trust.  It  provides  a  method  for 
combining  under  one  management  and  control  corporations  from 
one  end  of  the  nation  to  the  other.  Concerted  action  among  the 
states  will  end  all  the  trouble.  If  every  state  in  the  Union  will 
purge  its  corporation  laws  of  all  objectionable  features,  then  the 
breeding  places  of  industrial  monstrosities  are  destroyed." 

Mr.  Homblower's  address  was  devoted  to  the  Sherman  law.  He 
argued  that  the  statute  never  has  been  and  never  can  be  literally 
and  strictly  applied.  To  so  apply  it  would  produce  chaos  in  the 
business  world.  The  statute  must  be  applied  not  according  to 
its  language,  but  according  to  its  reasonable  meaning  or  else  ifr 
becomes  the  instrument  of  injustice  and  of  ruin  to  the  mercantile 
community.  He  approved  the  decisions  of  the  Supreme  Court 
in  the  recent  Standard  Oil  and  Tobacco  cases;  but  did  not  like 
the  criminal  features  of  the  Sherman  Law.  "Public  opinion," 
he  said,  "appears  now  to  be  clamoring  for  victims.  It  is  not  sat- 
isfied with  damages  or  injunctions  or  possible  receiverships,  but 
punishment  of  individuals  is  loudly  called  for.  Protests  are  even 
made  against  mere  pecuniary  fines.  Actual  imprisonment  of  the 
offenders  is  demanded. 

"For  myself,  and  at  the  risk  of  being  out  of  accord  with  the 
present  state  of  public  sentiment,  I  do  not  hesitate  to  say  that 
the  sweeping  penal  provisions  of  this  law  are  unwise  and  unjust, 
and  should  be  made  more  limited  in  their  scope  and  much  more 
definite  and  certain.     Penal  statutes  involving  personal  punish- 
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ment  which  are  not  based  on  moral  distinctions  are  wrong  in 
principle.  There  may  be  and  frequently  are  acts  of  moral  turpi- 
tude committed  in  the  creation  or  in  the  conduct  of  combinations 
in  restraint  of  trade.  Such  acts  of  moral  turpitude,  if  properly 
defined  in  advance,  may  well  be  made  criminal.  Such  acts  of 
moral  turpitude  are,  for  instance,  the  use  of  unfair  means  to  sup- 
press competition  and  to  crush  out  rivals,  and  agreements  with 
competitors  to  raise  prices  or  to  restrict  production.  To  make 
^restraint  of  trade'  criminal,  irrespective  of  its  character  and  pur- 
poses and  irrespective  of  the  methods  pursued  to  accomplish  the 
restraint,  is  to  punish  alike  the  intentional  malefactor  and  the 
honorable  and  upright  business  man  who  has  been  guilty  only  of 
a  technical  violation  of  a  prohibitory  law."  Stephen  S.  Gregory, 
of  the  Chicago  bar  was  elected  president  of  the  association  for  the 
coming  year. 

The  American  Institute  op  Criminal  Law  and  Crimi- 
nology held  its  annual  meeting  in  the  same  week  as  the  Ameri- 
can Bar  Association,  and  at  the  same  place.  The  president,  N. 
W.  McChesney,  of  the  Chicago  bar,  made  the  opening  address 
and  the  annual  address  was  delivered  by  Dean  Kirchway  of  the 
Columbia  Law  School. 


The  Newcastle  Murder  Case  in  England — A  Side  View. — 
In  the  civil  side  of  the  English  High  Court  one  has  an  example 
of  the  speed  and  certainty  with  which  English  justice  marches. 
The  murderer,  whose  trial  is  recorded  in  this  issue,"  had  not  been 
apprehended  when  an  action  was  brought  by  the  widow  of  the 
victim  for  compensation  under  the  English  statute  from  his  em- 
ployers, the  Stobswood  Coal  Company,  for  the  death  of  her  hus- 
band. The  statement  of  facts  showed  that  Nisbet,  in  respect  of 
whose  death  the  action  was  brought,  was  a  workman  to  whom  the 
act  applied ;  that  he  was  in  the  employment  of  the  respondents  at 
the  time  of  his  death  and  was  in  receipt  of  £2  15s.  a  week;  that 
his  death  took  place  on  March  18,  1910,  whilst  in  the  execution 
of  his  duty  when  he  was  carrying  money  to  Stobswood  Colliery 
on  behalf  of  the  respondents  in  a  railway  carriage  on  the  North- 
Eastem  Railway;  and  that  his  death  was  caused  by  pistol  or 
revolver  shots  fired  by  some  one  other  than  Nisbet  himself.  The 
County  Court  judge  held  that  the  risk  undertaken  by  Nisbet  in 
carrying  a  large  sum  of  money  was  a  risk  incidental  to  his  em- 
ployment, and  likely  to  have  been  in  the  contemplation  of  the 
parties  when  Nisbet  was  engaged,  and  he  accordingly  made  an 
award  in  favor  of  the  applicant  for  £300.  The  respondents 
appealed. 

^Ante,  page  641.     "A  Trial  for  Murder  in  England." 
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On  July  13, 1911,  just  ten  days  after  the  appeal  of  the  murderer 
was  determined  in  the  English  Court  of  Criminal  Appeal,  the  case 
came  on  for  final  decision  in  the  Court  of  Appeal,  which  dis- 
missed the  appeal,  holding  that  the  death  arose  out  of  the  em- 
ployment of  Nisbet,  as  required  by  the  statute,  to  render  the 
master  liable.     The  Master  of  Rolls  said : 

"It  is  contended  by  the  employers  that  this  was  not  an  'accident'  within 
the  meaning  of  the  act,  because  it  was  an  intentional  felonious  act  which 
caused  the  death,  and  that  the  word  'accident'  negatives  the  idea  of  in- 
tention. In  my  opinion  this  Contention  ought  not  to  prevail.  I  think  it  was 
an  accident  from  the  point  of  view  of  Nisbet,  and  that  it  makes  no  differ- 
ence whether  the  pistol  shot  was  deliberately  fired  at  Nisbet  or  whether 
it  was  intended  for  somebody  else  and  not  for  Nisbet.  The  point  was  inci- 
dentally decided  by  this  court  in  'Challis  v.  London  and  Southwestern 
Railway,*  1905,  2  King's  Bench  155,  where  an  engine  driver  was  injured  by 
a  stone  wilfully  dropped  on  a  train  by  a  boy  on  a  bridge.  The  very  recent 
case  of  'Anderson  v.  Balfour,'  in  the  Court  of  Appeal  in  Ireland,  is  a  direct 
decision  on  the  point.  A  gamekeeper  was  attacked  by  three  poachers  and 
wounded.  The  majority  of  the  court  held  that  the  gamekeeper  was  entitled 
to  the  benefit  of  the  Act,  notwithstanding  that  the  act  of  the  poachers  wa^ 
criminal  and  done  with  wilful  intention. 

"It  remains,  however,  to  consider  whether  the  accident  arose  not  only  'in 
the  course  of  the  employment,  as  it  clearly  did,  but  'out  of  the  employ- 
ment. This  really  depends  upon  the  nature  of  the  man's  duties  and  the 
extent  to  which  those  duties  involved  him  in  special  risk.  In  the  case 
of  the  gamekeeper  above  referred  to  it  was  held,  and  I  think  rightly,  that 
his  employment  was  necessarily  attended  with  special  risk  of  assault 
by  poachers.  The  only  question  which  caused  doubt  in  my  mind  is  whether, 
in  the  discharge  of  his  duties,  Nisbet  was  exposed  to  special  risk.  Upon 
the  whole  I  think  he  was.  A  man  who  is  known  to  be  carrying  a  bag  of 
money  is  a  tempting  object  for  criminals  to  attack.  In  old  days,  when 
"highway  robberies  were  more  frequent,  this  would  not  have  been  doubted. 
The  case  of  "Andrew  v.  Failsworth  Industrial  Society"  (1904,  2  K.  B.  32)  is 
an  important  authority  on  this  point.  Any  man  may  be  struck  by  light- 
ning, and  in  many  circumstances  this  would  not  entitle  him  to  compensa- 
tion. If,  however,  the  nature  of  his  employment  exposes  him  to  more  than 
the  ordinary  normal  risk,  the  extra  danger  to  which  the  man  is  exposed 
is  something  arising  out  of  his  employment.  Thus  a  workman  who  was 
killed  by  lightning  while  working  on  a  high  scaffolding  was  held  to  have 
met  his  death  by  an  accident  arising  out  of,  as  well  as  in  the  course  of, 
his  employment.  The  learned  county  court  judge  has  found  that  the  fact 
that  Nisbet  carried  the  money  in  the  bag  was  the  reason  wny  the  robbery 
and  the  murder  were  committed,  and  that  this  was  a  risk  incidental  to  the 
employment  of  a  man  to  carry  money  about,  and  that  it  has  been  so  from 
the  earliest  times.  In  my  opinion  the  learned  county  court  judge  was 
justified  in  that  finding." 

And  Lord  Justice  Kennedy,  concurring,  said: 
"The  murder  of  the  deceased  cashier  undoubtedly  happened  in  the  course 
of  his  employment.  I  am  of  opinion  that  it  also  arose  out  of  his  employ- 
ment. As  cashier  he  was  habitually  entrusted  with  the  personal  duty 
of  traveling  to  and  fro  with  large  sums  of  money  for  the  payment  of  his 
employer's  workmen.  Thereby  he  became  specially  subjected  to  the  risk 
which  caused  his  death — the  risk  of  personal  violence  inflictea  upon  him 
in  order  to  rob  him  of  that  money.  ...  An  historian  who  described 
the  end  of  Rizzio  by  saying  that  he  met  with  a  fatal  accident  in  Holyrood 
Palace  would  fairly,  I  suppose,  be  charged  with  a  misleading  statement 
of  fact.    Nor  does  it  much  help  the  respondents  that  Lord  Coke  has  said 
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in  the  passage  referred  to  by  the  learned  county  court  Judge  (I  am  not 
quoting  the  exact  words)  that  equity  would  extend  indulgence  to  the  non- 
production  of  documents,  otherwise  necessary,  if  the  non-production  was 
due  to  the  robbery  of  them,  and  therefore  to  be  excused  as  accidental. 
But  whilst  the  description  of  death  by  murderous  violence  as  an  "accident" 
cannot  honestly  be  said  to  accord  with  the  common  understanding  of  the 
word,  wherein  is  implied  a  negation  of  wllfulnes  and  intention,  I  conceive 
it  to  be  my  duty  rather  to  stretch  the  meaning  of  the  word  from  the  nar* 
rower  to  the  wider  sense  of  which  it  is  inherently  and  etymologically 
capable,  that  Is,  "any  unforeseen  and  untoward  event  producing  personal 
harm,"  than  to  exclude  from  the  operation  of  this  section  a  class  of 
injury  which  it  Is  quite  unreasonable  to  suppose  that  the  Legislature  did 
not  intend   to   include  within   it."a 


Monopoly — Contracts  to  Sell  at  Fixed  Prices. — ^A  very 
important  decision  and  one  that  is  receiving  much  criticism 
among  the  mercantile  community,  is  that  made  by  the  Supreme 
Court  of  the  United  States,  in  the  recent  case  of  Dr,  Miles  Medical 
Co,  V.  John  D.  Park  Co.^^  The  plaintiff  manufactured  propri- 
etary medicines  which  it  sold  only  under  an  extensive  system  of 
contracts  with  wholesale  and  retail  druggists.  The  wholesalers, 
under  contracts  which  purported  to  make  them  agents,  agreed 
to  resell  only  to  designated  retailers  at  fixed  prices.  The  desig- 
nated retailers  bound  themselves  to  maintain  the  prices  set  by  the 
plaintiff.  The  Supreme  Court  of  the  United  States  holds  that  this 
system  of  contracts  is  invalid  as  in  restraint  of  trade. 

It  is  well  settled  that  contracts  between  competing  dealers  fixing 
prices  are  in  retraint  of  trade  and  invalid  and  the  only  question 
here  was,  was  the  system  of  contracts  between  the  manufacturer 
and  the  many  competing  dealers,  which  quite  as  effectively  re- 
stricted competition  between  the  dealers,  any  better  or  any  more 
legal?  Such  contracts  had  been  already  described  by  Mr.  Justice 
Lurton,  while  a  circuit  judge,  as  follows: 

"The  contracting  wholesalers  or  Jobbers  covenant  that  they  will  sell  to 
no  one  who  does  not  come  with  complainant's  license  to  buy,  and  that  they 
will  not  sell  below  a  minimum  price  dictated  by  complainant.  Next,  all 
competition  between  retailers  is  destroyed,  for  each  such  retailer  can 
obtain  his  supply  only  by  signing  one  of  the  uniform  contracts  prepared  for 
retailers,  whereby  he  covenants  not  to  sell  to  anyone  who  proposes  to  sell 
again  unless  the  buyer  is  authorized  in  writing  by  the  complainant,  and  not 
to  sell  at  less  than  a  standard  price  named  in  the  agreement.  Thus  all 
room  for  competition  between  retailers,  who  supply  the  public,  is  made 
impossible.  If  these  contracts  leave  any  room  at  any  point  of  the  Hue  for 
the  usual  play  of  competition  between  the  dealers  in  the  product  marketed 
by  complainant,  it  is  not  discoverable.  Thus  a  combination  between  the 
manufacturer,  the  wholesalers,  and  the  retailers,  to  maintain  prices  and 
stifle  competition,  has  been  brought  about.'*" 

The  first  contention  made  by  the  plaintiffs  was  that  the  article 
in  question  was  a  proprietary  medicine  made  under  a  secret 

"a  Nisbet  V.  Rayne.  K.  B.,  Div.  689       "  31  S.  C.  Rep.  376. 
(1910).  "John  D.  Park  Sons  v.  Hartman, 

153  Fed.  24. 
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formula,  but  this  was  swept  aside  with  little  attention,  the  court 
ruling  tnat  a  restraint  of  trade  which  would  be  unlawful  as  to 
other  manufactured  articles  cannot  be  justified  because  the  article 
in  question  is  a  proprietary  medicine  made  under  a  secret  formula. 
Mr.  Justice  Hughes,  who  delivered  the  opinion,  then  proceeds  to 
state  the  broad  ground  for  the  court's  position,  viz.,  that  the  law 
looks  with  disfavor  upon  any  restraint  upon  the  alienation  of 
property,  saying: 

'The  basis  of  the  argument  appears  to  be  that,  as  the  manufacturer 
may  make  and  sell,  or  not.  as  he  chooses,  he  may  affix  conditions  as  to  the 
use  of  the  article  or  as  to  the  prices  at  which  purchasers  may  dispose 
of  it.  The  propriety  of  the  restraint  is  sought  to  be  derived  from 
the  liberty  of  the  producer.  But  because  a  manufacturer  is  not  bound 
to  make  or  sell,  it  does  not  follow  in  case  of  sales  actually,  made  he 
may  impose  upon  purchasers  every  sort  of  restriction.  Thus,  a  gen- 
eral restraint  upon  alienation  is  ordinarily  invalid.  The  right  of 
alienation  is  one  of  the  essential  incidents  of  a  right  of  general  prop- 
erty in  movables,  and  restraints  upon  alienation  have  been  generally  re- 
garded as  obnoxious  to  public  policy,  which  is  best  subserved  by  great 
freedom  of  traffic  in  such  things  as  pass  from  hand  to  hand.  General  re- 
straint in  the  alienation  of  articles,  things,  chattels,  except  when  a  very 
special  kind  of  property  is  involved,  such  as  a  slave  or  an  heirloom,  have 
been  generally  held  void.  'If  a  man,'  says  Lord  Coke,  in  2  Coke  on  Little- 
ton, §  360,  'be  possessed  ...  of  a  horse  or  of  any  other  chattel,  real 
or  personal,  and  give  or  sell  his  whole  interest  or  property  therein,  upon 
condition  that  the  donee  or  vendee  shall  not  alien  the  same,  the  same  is 
void,  because  the  whole  interest  and  property  is  out  of  him,  so  as  he  hath 
no  possibility  of  a  reverter;  and  it  is  against  trade  and  traffic  and  bar- 
gaining and  contracting  between  man  and  man.' " 

And  he  concludes: 

"The  complainant's  plan  falls  within  the  principle  which  condemns  con- 
tracts of  this  class.  It,  in  effect,  creates  a  combination  for  the  prohibited 
purposes.  No  distinction  can  properly  be  made  by  reason  of  the  particular 
character  of  the  commodity  in  question.  It  is  not  entitled  to  special  privi- 
leges or  immunity.  It  is  an  article  of  commerce,  and  the  rules  concerning 
the  freedom  of  trade  must  be  held  to  apply  to  it.  Nor  does  the  fact  that 
the  margin  of  freedom  is  reduced  by  the  control  of  production  make  the 
protection  of  what  remains,  in  such  a  case,  a  negligible  matter.  And  where 
commodities  have  passed  into  the  channels  of  trade  and  are  owned  by 
dealers,  the  validity  of  agreements  to  prevent  competition  and  to  maintain 
prices  is  not  to  be  determined  by  the  circumstance  whether  they  were  pro- 
duced by  several  manufacturers  or  by  one,  or  whether  they  were  previously 
owned  by  one  or  by  many.  The  complainant  having  sold  its  product  at 
prices  satisfactory  to  itself,  the  public  is  entitled  to  whatever  advantage 
may  be  derived  from  competition  in  the  subsequent  traffic." 


Unlicensed  Physician  Not  Entitled  to  Damages  for  Libel. 
— In  a  late  case,  in  Washington,^®  it  was  ruled  that  one  practicing 
as  a  physician  without  a  license,  and  having  upon  his  office  door 
the  words  "Dr.  C.  F.  Lathrop,  Osteopathic  Physician,"  in  viola- 
tion of  a  statute  making  it  a  misdemeanor,  punishable  by  a  fine 
or  imprisonment  or  by  both,  for  a  person  to  maintain  "an  office 


"Lathrop    v.    Sunberg,    113    Pac.574. 
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or  place  of  business  with  his  or  her  name  and  the  words  .  .  . 
'Doctor'  in  public  view"  without  having  obtained  and  filed  a 
license  as  provided  by  law,  could  not  successfully  maintain  an 
action  of  libel  against  persons  who  he  claimed  had  charged  him 
in  a  newspaper  article  with  being  a  quack  and  charlatan,  thereby 
injuring  his  business.  The  court  said  that  a  litigant  will  not 
be  permitted  to  recover  damages  because  he  has  been  prevented 
from  pursuing  his  business  in  violation  of  the  laws  of  the  state. 


Duty  op  Hotelkeeper  as  to  Gas  Fixtures. — ^The  traveling 
public  will  be  pleased  to  hear  that  there  is  judicial  authority  for 
making  a  hotelkeeper  keep  his  gas  fixtures  safe  so  that  his  sleep- 
ing guests  shall  not  be  asphyxiated.  In  a  late  case  in  North 
Carolina,^^  the  plaintiff  stopping  at  defendant's  hotel,  in  Wash- 
ington, was  assigned  to  a  room,  and  went  to  bed  about  eleven 
o'clock.  The  hotel  was  lighted  by  gas,  and  the  plaintiff's  room 
had  a  gas  burner  with  no  stop  or  safety  pin  in  it,  so  that  the  key 
was  loose  and  could  be  turned  all  the  way  around.  He  turned 
out  the  gas  carefully  and  discovered  that  there  was  no  stop  pin, 
and  he  then  turned  the  key  at  the  place  where  it  should  stop, 
and  he  could  smell  no  gas.  Then  he  went  to  bed.  During  the 
night  he  woke  up  almost  asphyxiated,  but  managed  to  reach  the 
door,  and  called  fo!r  help.  A  verdict  for  damages  is  affirmed, 
the  Supreme  Court,  saying: 

"There  has  been  considerable  discussion  by  Judges  and  text  writers 
as  to  the  liability  of  an  innkeeper  for  personal  injuries  sustained  by  a 
guest.  Cases  are  to  be  found  where  the  innkeeper  has  been  held  liable 
for  assaults  by  servants,  and  cases  contra.  But  it  seems  now  to  be  well 
settled  that  in  case  of  an  injury  occurring  in  consequence  of  the  unsanitary 
and  defective  condition  of  the  inn  premises  or  room  to  which  a  guest  fs 
assigned,  the  innkeeper  is  liable  upon  the  same  principles  applicable  in 
other  cases  where  persons  come  on  the  premises  at  the  invitation  of  the 
owner  or  occupant  and  are  injured  in  consequence  of  their  dangerous  con- 
dition. The  Innkeeper  is  not  an  insurer  of  his  guests'  personal  safety,  but 
his  liability  does  extend  to  injuries  received  by  the  guests  from  being 
placed  in  an  unsafe  room.  This  is  a  matter  peculiarly  within  the  inn- 
keeper's knowledge  and  entirely  beyond  the  control  of  the  guest.  In  that 
particular  he  is  peculiarly  within  the  innkeeper's  power  and  protection. 
.  .  .  When  the  plaintiff  proved  the  unsafe  and  defective  condition  of 
the  gas  fixture,  in  consequence  of  which  gas  escaped  during  the  night  and 
injured  him,  he  made  out  a  prima  facie  case  of  negligence,  which  it  was 
defendant's  duty  to  answer.  .  .  .  It  is  undoubtedly  true  that  if  the 
defect  is  an  obvious  one,  the  guest  must  use  reasonable  care  on  his  part, 
and  if  he  is  himself  negligent  and  could  have  avoided  the  injury  by  due 
care  he  cannot  recover." 


Ice  as  Baggage. — A  very  small  case  requires  the  examination 
and  application  of  old  principles.  An  interesting  illustration  of 
this  is  found  in  a  recent  case  in  South  Carolina.     A  man  pre- 

"  Patrick  v.  Springs,  70  S.  E.  395. 
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sented  himself  as  a  passenger  of  a  railroad  with  five  cents'  worth 
of  ice,  which  he  was  carrying  to  a  sick  friend.  The  conductor 
would  not  permit  him  to  take  the  ice  on  board,  because  it  was 
melting,  he  said,  and  would  wet  the  floor  of  the  car,  but  as  the 
jury  found  that  this  was  not  so,  but  that,  on  the  contrary,  the  ice 
was  contained  in  a  thick  bag,  the  railroad  company  in  the 
Supreme  Court  was  obliged  to  maintain  that  the  ice  was  not 
baggage.     But  the  court  ruled  otherwise,  saying:  ' 

We  cannot  say  as  matter  of  law  that  a  small  piece  of  ice  carried  under 
the  circumstances  stated  is  not  personal  baggage.  But  the  rule  of  the  de- 
fendant company  and  the  instructions  given  to  its  conductor  assume  that  it 
may  be  so  regarded  under  certain  circumstances.  Rule  No.  16  of  the 
defendant  company  for  carrying  packages  provided,  "Passengers  must  not 
be  allowed  to  carry  bulky  or  dangerous  packages  aboard  cars,"  and  the 
verbal  instructions  to  conductor  were  not  to  accept  anything  like  ice  which 
was  not  wrapped  or  boxed  so  as  to  prevent  melting  or  leaking  over  the 
floor.  Hence  the  rules  of  the  company  did  not  prevent  the  acceptance  as 
baggage  of  a  small  piece  of  ice  wrapped  so  as  not  to  leak  over  the  floor."* 


Powers  of  School  Boards — Education  Includes  Bodily 
Health. — In  a  Minnesota  ease,  the  financial  authorities  of  a 
city  objected  to  paying  a  woman,  a  graduate  nurse,  who  had  been 
employed  by  the  Board  of  Education  of  Minneapolis,  to  inspect 
the  physical  condition  of  the  pupils  at  the  public  schools,  and 
she  had  to  obtain  a  mandamus  against  the  city  comptroller.  In 
granting  it  the  Supreme  Court  pointed  out  to  the  city  officials 
that  * 'education  of  a  child  means  much  more  than  merely  com- 
municating to  it  the  contents  of  text-books.  But,  even  if  the 
term  were  to  be  so  limited,  some  discretion  must  be  used  by  the 
teacher  in  determining  the  amount  of  study  each  child  is  capable 
of.  The  physical  and  mental  powers  of  the  individual  are  so 
interdependent  that  no  system  of  education,  although  designed 
solely  to  develop  mentality,  would  be  complete  which  ignored 
bodily  health.  And  this  is  peculiarly  true  of  children  whose 
immaturity  renders  their  mental  efforts  largely  dependent  upon 
physical  conditions.  It  seems  that  the  school  authorities  and 
teachers  coming  directly  in  contact  with  the  children  should 
have  an  accurate  knowledge  of  each  child's  physical  condition, 
for  the  benefit  of  the  individual  child,  for  the  protection  of  the 
other  children  with  reference  to  communicable  diseases  and  con- 
ditions, and  to  permit  an  intelligent  grading  of  the  pupils." 


A  House  Not  Patentable. — ^A  peculiar  question  under  the 
patent  laws  has  recently  been  presented  in  the  Federal  courts  of 
California.*®  The  complainant  claimed  a  patent  for  "an  apart- 
ment house  and  disappearing  bed."  The  essential  features  of  the 
invention  are  the  construction  of  adjacent  rooms  in  an  apartment 

» Mcintosh  V.  R.  Co..  69  S.  E.  160.  "Am.    Disappearing   Bed    Co.    v. 

"State  V.  Brown,  128  N.  W.  294.      Amealsteen,  182  Fed.  324. 
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house  in  such  a  way  that  in  one  of  the  rooms,  by  the  use  of  a 
double  floor,  a  recess  is  created,  into  which  a  bed  from  the  adjoin- 
ing room  may  be  stowed  when  not  in  use,  thereby  closing  the 
opening  between  the  rooms  in  such  a  way  as  to  leave  no  sug- 
gestion of  a  bed.  In  holding  the  claim  not  patentable,  the 
court  says: 

''Patents  may  be  obtained  for  any  new  and  useful  art,  machine,  manu- 
facture, or  composition  of  matter,  or  any  new  and  useful  improvement. 
It  is  claimed  that  the  invention  in  the  present  case  comes  within  the  term 
'manufacture/  when  that  term  is  given  the  liberal  construction  which 
accords  with  the  genius  and  purpose  of  the  patent  laws.  But  it  clearly 
would  be  an  undue  expansion  of  the  word  ^manufacture*  to  hold  that  it  in- 
cludes the  construction  of  a  house,  or  of  any  room  or  recess  in  a  house. 
As  used  in  the  patent  laws,  manufactures  comprise  articles  or  implements 
made  by  human  agency  from  raw  or  prepared  materials.  It  would  be  a 
gross  misuse  of  the  word  to  say  that  a  house,  or  a  room  in  a  house,  is 
manufactured.  While  many  devices  and  many  novel  combinations  of  ma- 
terials used  in  the  construction  of  houses  are  within  the  protection  of 
the  patent  laws,  it  has  never  been  held,  so  far  as  we  are  advised,  that  any 
particular  form  of  construction  of  a  room  in  a  house,  or  of  .a  recess  in  a 
room,  is  patentable,  whether  considered  by  itself  or  taken  in  combination 
with  any  conceivable  use  to  which  it  may  be  put" 

In  Jacobs  v.  Baker,  the  Court  was  of  the  opinion  that  a  jail 
cannot  be  considered  a  machine  or  a  manufacture  or  a  composi- 
tion of  matter  within  the  meaning  of  the  patent  act."^  In  Crier  v. 
Innes,*^  the  patent  was  for  a  sarcophagus  monument,  constructed 
of  four  parts.  Answering  the  contention  that  the  patent  was 
invalid,  because  it  related  to  a  monument,  which  was  not  a 
"manufacture"  within  the  meaning  of  the  patent  law,  the  court 
said :  "We  think  this  contention  is  not  well  founded.  A  monu- 
ment is  manufactured,  and  in  our  opinion  is  a  ^manufacture,'  and 
not — as  urged  by  the  defendants — a  species  of  architecture.  It 
comes  within  the  dictionary  definition  of  the  former  term,  and  if 
we  go  beyond  that,  and  look  at  trade  usage,  we  find  in  the  present 
record  the  defendants'  own  witnesses  describing  themselves  as 
monument  'manufacturers,'  and  speajcing  of  'manufacturing' 
monuments." 

Insurance  Policy — ^Failure  of  Company  to  Make  Loan — 
Subsidiary  Promise. — The  distinction  between  a  promise  which 
goes  to  the  root  of  the  agreement  and  whose  breach  entitles  the 
other  party  to  rescind  and  a  promise  which  is  merely  subsidiary 
and  whose  breach  gives  no  such  right  is  illustrated  in  a  recent 
case  in  the  Federal  Court  of  Appeals.**  In  this  case  there  was  a 
provision  in  a  life  insurance  policy  giving  the  insured  the  rie:ht 
to  borrow  money  from  the  insurer  on  the  security  of  the  policy 
in  progressive  sums  as  the  policy  aged.  This  the  court  held  was 
not  an  indivisible  part  of  the  contract,  but  created  a  subsidiary 
or  collateral  contract,  a  breach  of  which  can  be  compensated  in 

"  See  Fond  du  Lac  Co.  v.  May,  137         •*  170  Fed.  324. 
U.  S.  395.  "Lewis  v.  Ins.  Co..  181  Fed.  433. 
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damages ;  and  such  a  breach  by  the  msurer  was  not  a  repudiation 
of  the  contract  for  insurance,  which  would  entitle  the  insured  to 
rescind  and  recover  the  premiums  paid.     Said  the  court: 

"The  plaintiff  had  no  right  to  throw  up  the  policy  and  sue  for  the 
pFemiums  simply  because  the  company  failed  to  honor,  offhand,  the  addi- 
tional loan  required  of  them.  The  refusal,  under  the  circumstances,  cannot 
be  said  to  have  evinced  an  intent  not  to  be  found  by  or  live  up  to  the 
terms  of  the  contract,  if  that  is  the  criterion.  Indeed,  it  is  a  question 
whether,  rightly  considered,  there  was  a  refusal  at  all;  the  plaintiff  not 
having  given  time  for  it.  And  much  less  can  it  be  said  that,  the  company 
having  broken  one  part  of  the  contract,  there  was  no  assurance  that  they 
would  regard  the  rest  of  it,  which  magnifies  the  breach  out  of  all  propor- 
tion to  its  real  significance.  The  fact  is  that  'the  agreement  for  a  loan 
was  merely  subsidiary  to  the  main  purpose  of  the  policy,  which  was  to 
Insure  the  plaintiff  for  the  benefit  of  the  party  designated;  the  right  to  a 
progressive  loan  as  the  policy  aged,  being  an  accommodation  altogether 
secondary  and  subordinate,  valuable,  no  doubt,  but  not  vital. 

"It  certainly  was  no  more  important  than  the  right,  under  certain  condi- 
tions, to  a  paid-up  policy;  and  yet  it  has  been  held,  in  ntmierous  cases,  that 
the  breach  of  this  provision  does  not  entiUe  the  insured  to  recover  the 
premiums  paid  as  upon  a  rescission.  The  same  ruling  was  made  with 
regard  to  the  refusal  to  permit  a  change  of  the  beneficiary.  And  the  failure 
to  return  a  part  of  the  premiums,  as  agreed  in  the  policy.  It  is  true  that, 
in  each  of  these  cases,  the  action  was  for  damages  for  a  breach  of  the 
contract,  and  not  in  terms  for  the  premiums.  But  it  was  held  in  each, 
which  is  the  significant  thing,  that  the  premiums  were  not  a  measure 
of  the  damages.  The  case  of  N.  T.  Life  Ins.  €o.  v.  Pope**  is  also  in  point, 
the  suit  there  being  for  a  recission  and  a  recovery  of  the  premiums,  on 
the  ground  that  there  had  been  a  refusal  of  a  loan  by  the  company,  in 
violation  of  the  policy;  but  it  was  held  that  the  plaintiff  was  only  entitled 
to  damages.  It  is  true  that,  in  Key  v.  Insurance  Co.,"  the  policyholder,  on 
the  refusal  of  a  loan,  was  allowed  to  rescind  and  recover  the  premiums. 
But,  as  an  inducement  to  take  out  the  policy,  there  had  been  an  express 
agreement  in  that  case  to  make  a  loan  on  certain  personal  property,  with 
the  policy  as  collateral;  and  this  being  the  inducement  which  moved  the 
plaintiff  to  insure,  the  refusal  went  directly  to  the  consideration.  The 
case  is  thus  to  be  distinguished  from  the  ordinary  one,  where,  as  here,  the 
agreement  for  a  loan  is  merely  an  incident;  the  opportunity  afforded  by  it 
not  being  the  moving  cause  for  taking  out  the  policy.  And,  except  as  so 
distinguished,  the  case  does  not  meet  with  our  approval.  It  is  urged,  how- 
ever, that  this  court,  in  Supreme  Council  v.  Black,"  sustained  the  right  to 
rescind  and  recover  back  the  premltmis  where  there  has  been  a  breach  of 
the  insurance  contract.  But  the  attempt  there  was  to  cut  down  the  policy, 
by  an  amendment  of  the  by-laws,  from  $5,000  to  $2,000;  the  company  de- 
ciding that  this  was  the  highest  amount  for  wh^ch  thereafter  a  policy 
should  issue.  This,  as  was  said  of  a  similar  attempt  in  Becker  v.  Berlin 
Ben.  Soc.,*^  was  a  repudiation,  pure  and  simple,  there  being  an  entire 
abrogation  of  the  existing  policy,  and  the  substitution  of  another  and  very 
different  one;  the  amount  of  insurance  being  reduced  over  one-half  from 
that  on  which  the  insured  had  been  paying  premiums.  Going  as  this  did 
to  the  root  of  the  contract,  the  insured  was  not  obliged  to  submit,  but 
had  the  right,  as  it  was  held,  to  rescind  and  sue  for  what  he  had  paid 
on  it.  It  is  not  at  all  like  the  present  case,  where,  if  there  was  any  breach, 
it  was  merely  of  a  minor  feature." 

••  68  S.  W.  851,  24  Ky.  Law  Rep.  ••  123  Fed.  650,  59  C.  C.  A.  414. 

485.  "  144  Pa.  232,  22  Atl.  699.  27  Am. 

"107  Iowa,  446,  78  N.  W.  68.  St.  Rep.   624. 
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Origi]!^  and  Meaning  op  Assumption  op  Risk.— The  earliest 
reference  to  assumption  of  risk  that  a  somewhat  cursory  examiner 
tion  discloses  appears  in  the  case  of  William  v.  Taylor,*®  decided 
in  Jime,  1836.  The  court  said  that  the  "servant  takes  upon 
himself  the  risk  of  accidents  and  injuries  from  causes  of  which 
he  has  knowledge."  The  next  reference  in  order  of  time  occurs 
in  the  leading  case  of  Priestly  v.  Fowler,*®  with  which  all  are 
familiar.  Next  in  order  comes  the  case  of  Murray  v.  South  Caro- 
lina R.  Co.,*®  decided  by  the  South  Carolina  Court  in  February, 
1841.  The  court  cites  no  authority  nor  does  any  appear  in  the 
argument  of  counsel  but  from  expressions  used  in  the  opinion 
it  seems  probable  that  the  court  was  cognizant  of  Priestly  v.  Fow- 
ler. Next  in  time  is  Farwell  v.  Boston,  Etc.,  R.  Co.,*^  decided 
by  the  Massachusetts  Court  in  March,  1842.  This  is  the  great 
leading  case  upon  the  subject,  and  has  been  cited  in  innumerable 
instances.  An  inspection  of  the  report  of  the  case  shows  that  the 
court  had  before  it  Priestly  v.  Fowler  and  Murray  v.  South  Caro- 
lina R.  Co.  These  cases  furnish  i;he  ultimate  resort  in  a  quest  for 
the  foimdation  and  true  conception  of  the  doctrine  of  assumed  risk. 
The  opinion  in  the  Farwell  case  was  written  by  Mr.  Chief  Justice 
Shaw,  who  considered  the  foimdations  of  legal  liability  as  dis- 
closed by  analogy,  and  summed  up  his  investigation  as  follows: 

"In  applying  these  principles  to  the  present  case,  it  appears  that  the 
plaintiff  was  employed  by  the  defendants  as  an  engineer,  at  the  rate  of 
wages  usually  paid  in  that  employment,  being  a  higher  rate  than  the 
plaintiff  had  before  received  as  a  machinist.  It  was  a  voluntary  under- 
taking on  his  part,  .with  a  full  knowledge  of  the  risks  incident  to  the 
employment;  and  the  loss  was  sustained  by  means  of  an  ordinary  casualty, 
caused  by  the  negligence  of  another  servant  of  the  company.  Under  these 
circumstances  the  loss  must  he  deemed  to  he  the  result  of  a  pure  accident, 
like  those  to  which  all  men,  in  all  employments,  and  at  all  times,  are  m,ore 
or  less  exposed;  and  like  similar  losses  from  accidental  causes,  it  must  rest 
where  it  first  fell,  unless  the  plaintiff  has  a  remedy  against  the  person 
actually  In  default." 

The  idea  then  imparted  by  the  expression  "assumption  of  risk"" 
,  is  that  the  injury  to  the  servant  was  the  result  of  pure  accident. 
The  fundamental  idea  of  "accident"  is  that  neither  party  was  at 
fault.  Accordingly  the  expression  "assumption  of  risk"  should 
not  be  used  to  mean  that  the  master  is  relieved  by  liability  that 
otherwise  would  exist.  The  expression  is  improperly  used  where 
it  appears  that  the  master  was  guilty  of  negligence. 

It  has  been  asserted  in  another  connection  that  that  which  sep^ 
arates  the  status  expressed  by  the  term  "assumption  of  risk"  from 
the  status  connoted  by  the  terms  "negligence"  and  "contributory 
negligence"  is  the  existing  standard  of  care,  the  former  expression 
meaning  that  the  conduct  of  the  parties  was  above  the  standard 

«4  Port.  239.  «!  McMull.  L.  385,  36  Am.  Dec. 

••3  Mees.  &  W.  1.  268. 

«4  Met  49,  38  Am.  Dec.  339. 
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and  the  latter  terms  that  their  conduct  was  below  the  standard.*^ 
Bearing  in  mind  that  assumption  of  risk  means  injury  from  acci- 
dent without  negligence,  we  offer  a  few  words  in  support  of  that 
assertion. 

Assumption  of  risk  certainly  means  that  the  master  is  not  liable. 
He  is  not  liable  because  he  has  not  been  guilty  of  any  negligence, 
the  injury  being  said  to  be  attributable  to  one  of  the  perils  that 
inheres  in  the  emplojrment.  The  master  may  subject  the  servant 
to  certain  dangers  without  incurring  responsibility  for  an  injury 
which  may  result  from  the  dangerous  instrumentality.  The  limit 
of  the  amount  of  peril  to  which  the  master  may  subject  the  servant 
is  that  amount  which  exists  in  the  same  business  as  conducted  by 
ordinarily  prudent  masters  in  the  vicinity.  Any  danger  to  which 
the  master  subjects  the  servant  over  and  beyond  this  limit  (i.  e,, 
the  existing  standard  of  care)  imposes  responsibility  upon  the 
master  for  a  resulting  injury.  So  we  haVe  conduct  on  the  part 
of  the  master,  which  is  actionable  (negligence)  and  conduct  which 
is  not  actionable  (assumption  of  risk)  according  as  the  conduct  is 
below  or  above  the  existing  standard  of  care.  A  very  good  illus- 
tration may  be  taken  from  the  use  or  nonuse  of  blocking  for 
guardrails  and  frogs.  In  the  State  of  I.  public  policy  as  ex- 
pressed by  judicial  decision  declares  that  railroads  need  not  block 
the  frogs  and  guardrails  of  their  tracks,  in  the  State  of  O.  public 
policy  acting  through  the  judiciary  or  legislature  has  announced 
that  blocking  is  necessary  to  the  safety  of  employees.  In  other 
words,  the  standard  of  care  which  a  railroad  company  must  exer- 
cise is  different  in  the  two  states.  If  then  a  switchman  gets  his 
foot  caught  in  an  unblocked  frog  in  the  State  of  O.,  the  railroad 
company  is  guilty  of  negligence;  but  if  the  accident  occurred  in 
the  State  of  I.  the  switchman  assumed  the  risk.  Furthermore, 
before  the  public  policy  of  the  State  of  0.  declared  itself  to  be  in 
favor  of  blocking,  the  same  condition  obtained  as  now  exists  in  the 
State  of  I.,  and  what  is  now  negligence  was  then  conduct  ex- 
pressed by  the  term  "assumption  of  risk."  Therefore  what  sep- 
arates the  conduct  of  the  parties  as  described  by  the  expression 
"assumption  of  risk"  from  their  conduct  as  expressed  by  the  terms 
negligence  and  contributory  negligence,  is  the  existing  standard 
of  care,  and  this  standard  is  the  concept  of  court  or  legislature 
(public  sentiment)  at  the  particular  time  of  the  injury. 

There  is  no  practical  difference  in  the  result  whether  we  say 
that  a  servant  is  not  entitled  to  recover  because  he  assumed  the 
risk,  or  whether  we  say  that  he  is  debarred  from  recovery  because 
of  contributory  negligence.  If  you  say  "contributory  negligence," 
thereby  contemplating  the  conduct  of  both  master  and  servant 
as  being  below  the  standard  of  care,  or  say  "assumption  of  risk," 
thereby  considering  neither  as  being  at  fault,  the  result  is  the 
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same;  you  merely  lower  the  standard  of  care  when  you  change 
your  phraseology  frofn  the  former  to  the  latter  mode  of  stating 
the  case.  The  idea  is  that  the  servant's  conduct  bears  such  a 
relation  to  the  master's  conduct  that  there  can  be  no  recovery. 
But  there  is  no  uniformity  in  the  use  of  the  terms  by  the  courts 
or  by  the  judges  of  the  same  court,  and  it  is  for  this  reason  that 
there  is  so  much  confusion  and  disagreement  as  to  the  meaning 
of  the  terms.  There  is  a  very  noticeable  tendency  to  make  the 
expression  "assumption  of  risk"  convey  the  idea  that  the  master 
has  been  remiss  but  that  the  servant  is  barred  from  recovery  be- 
cause he  knew  of  such  remissness  and  took  a  chance  of  escaping 
injury.  For  example,  in  a  quite  recent  Federal  case  the  court 
said  that  since  the  servant  knew  and  appreciated  the  danger  inci- 
dent to  his  work  he  assumed  the  risk  as  a  matter  of  law  even  if 
the  danger  was  caused  by  a  negligent  omission  on  the  part  of  the 
defendant.  It  is  submitted  that  this  use  of  the  expression  is  im- 
proper. The  terms  negligence  and  contributory  negligence  should 
be  used  to  denote  the  relation  between  the  conduct  of  the  parties 
in  such  a  case  y  otherwise  we  can  not  hope  to  clear  up  the  existing 
misunderstanding.  It  has  been  shown  above  that  the  expression 
"assumption  of  risk''  originally  meant' "accident."  If  it  must  be 
used  at  all  it  should  be  confined  to  this  meaning.  There  is,  how- 
ever, no  necessity  for  using  the  expression  assumption  of  risk. 
It  really  has  no  place  in  the  law,  and  has  seized  only  to  confuse 
and  confound  counsel,  judges  and  juries,  and  bring  about  a  mis- 
carriage of  justice.  The  expression  never  should  have  been  al- 
lowed to  assume  its  present  importance.  The  whole  doctrine  of 
assumption  of  risk  is  superfluous.  It  properly  means  only  that 
the  master  has  not  been  guilty  of  actionable  negligence.  Why 
not  say  so  then  in  simple  language  instead  of  adopting  technical 
terms  that  only  cause  confusion. 

It  appears  from  the  above  that  the  expression  as  "used  in  the 
opinions  means  sometimes  that  the  injury  was  due  to  no  negU- 
gence  on  the  part  of  the  master,  but  to  pure  accident,  and  at  other 
times  that  the  servant  was  guilty  of  contributory  negligence.  Can 
it  mean  anything  else?  It  is  believed  that  any  case  wherein  the 
doctrine  of  assumed  risk  is  said  to  be  presented  may  be  altered 
in  phraseology  so  as  to  eliminate  that  doctrine  and  rest  the  ques- 
tions presented  therein  upon  fulfillment  or  breach  of  duty.  There 
18  no  case  wherein  the  doctrine  of  assumption  of  risk  is  said  to 
apply  which  cannot  be  reduced  to  terms  of  negligence  and  con- 
tributory negligence, 

"  The  fundamental  idea  of  assumption  of  risk  is  knowledge  on  the 
part  of  the  servant  of  the  dangerous  instrumentality  which  pro- 
duced the  injury.  He  knew  of  the  danger  and  took  a  chance  of 
escaping  it.  These  conditions  are  equally  present  in  cases  deter- 
mined under  the  principles  of  negligence  and  contributory  negU- 
gence.     In  either  case  the  action  or  non-action  of  the  servant  con- 
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sists  in  the  language  of  Mr.  Justice  Holmes,  in  Schlemmer  v. 
Buflfalo,  Etc.,  R.  Co.." 

"in  conduct  which  common  experience  or  the  special  Icnowledge  of  the 
actor  shows  to  be  so  likely  to  produce  the  result  complained  of  under  the 
circumstances  known  to  the  actor,  that  he  is  held  answerable  for  that 
result,  although   it   was   not  certain,   intended    or   foreseen." 

In  the  Century  Digest  the  analysis  of « part  of  the  title  "Master 
and  Servant"  is  as  follows : 
III.    Master's  Liability  for  Injuries  to  Servant. 
(F)  Risks  Assumed  by  Servant. 
5.  Knowledge  by  Servant  of  Defect  or  Danger, 
(a)    In  General. 
Continuing  Work  with  Knowledge  of  Danger,  §  583. 

The  first  paragraph  under  this  section  reads  as  follows: 
"[a]   (U.  S.  1875.)     One  voluntarily  continuing  in  a  dangerous  occupa- 
tion, knowing  that  insufficient  means  are  provided  for  avoiding  the  dangers, 
cannot  recover  for  injuries  resulting  therefrom. — Keilley  v.  Belcher  Silver 
Min.  Co.,  Fed.  Cas.  No.  7,  761   (3  Sawy.  500)." 

Another  paragraph  in  the  same  section  is  as  follows: 
''[e]  (111.  1884.)    By  remaining  in  the  service  of  his  master  after  having 
learned  the  risks  of  his  employment,  a  servant  assumes  such  risks  and 
cannot  recover  for  injuries  therefrom. — Chicago  &  E.  I.  R.  Co.  v.  Geary, 
110  111.  383. 

The  analysis  of  another  portion  of  the  same  title  is  as  follows: 
III.    Master's  Liability  for  Injuries  to  Servant 
(G)  Contributory  Negligence  of  Servant. 
2.  What   Constitutes   Contributory   Negligence   in   General. 
Continuing  Work  with  Knowledge  of  Danger,  684. 

The  first  paragraph  in  this  section  is  in  the  following  language : 
"[a]  (U.  S.  1883.)  If  the  plaintiff,  a  switchman,  injured  while  riding 
on  a  locomotive,  in  the  discharge  of  his  duties,  by  the  derailment  of  the 
locomotive,  due  to  defects  in  the  track,  knew  of  the  defective  track,  and 
continued  to  use  it  without  complaint,  he  contributed  to  his  injury,  and 
cannot  recover.— Smith  v.  Memphis  &  L.  R.  R.  Co.  (C.  C.)  18  Fed.  304." 

Another  paragraph  in  section  684  is  as  follows: 
"[e]  (N.  Y.  1876.)  Where  a  servant  is  fully  aware  of  the  difficulties  and 
hazards  he  is  required  or  expected  to  encounter,  and,  without  objection 
or  protest,  undertakes  or  continues  in  a  hazardous  occupation,  subjecting 
himself  voluntarily  to  danger  that  might  be  reasonably  expected  by  him, 
from  his  knowledge  of  the  facts  and  circumstances  in  the  premises,  he 
should  not  be  exonerated  from  the  consequences  of  his  own  rashness  and 
negligence.— Jones  v.  Roach,  41  N.  Y.  Super.  Ct.  (9  Jones  &  S.)  248." 

Another  illustration  may  be  taken  from  volume  five  of  the  Key 
Number  Series  (American  Digest,  1908B).  In  section  217  of 
the  title  Master  and  Servant,  under  the  subheading  "Risks  As- 
sumed bj''  Servant,''  appears  the  following  paragraph: 

"[111]  (111.  App.  1907.)  Where  a  servant  knowing  the  danger  which 
confronts  him  in  the  doing  of  a  particular  act  voluntarily  exposes  himself 

*»205  U.  S.  12.  27  S.  Ct.  407,  51U.   S.    (L.   ed.)    681. 
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to  such  danger  and  does  such  act,  he  cannot  recover. — Lumaghl  Coal  Co. 
V.  Grenard,  133  111.  App.  27." 

In  Section  234,  under  the  subheading  "Contributory  Negli- 
gence of  Servant/'  the  following  paragraph  appears: 

"[z]  (W.  Va.  1908.)  Where  an  employee  wilfully  encounters  danger 
known  to  him  or  open  to  he  seen  hy  him,  he  cannot  recover  for  injuries 
caused  thereby.— Priddy  v.  Black  Betsy  Coal  &  Mining  Co.,  61  S.  E.  163." 

In  the  Decennial  Digest  we  find  this  strong  proof  of  the  theory 
expressed  above.  The  analysis  of  part  of  the  title  Master  and 
Servant  is  as  follows: 

III.     Master's  Liability  for  Injuries  to  Servant 

(F)  Risks  Assumed  by  Servant. 

§213.  Dangerous  Operations  and  Methods  of  Work. 
§213  (2).     Use  of  Machinery. 

And  turning  to  the  section  mentioned  above  we  find  the  follow- 
ing paragraph : 

''[c]  (111.  App.  1902.)  Where  the  servant  fails  to  use  a  stick  furnished 
him  for  the  purpose  of  safely  cleaning  the  rollers  of  a  com  shredder,  but 
chooses  the  more  dangerous  method  of  using  his  hand  for  that  purpose, 
he  assumes  all  the  risk  incident  to  the  increased  danger  which  he  thereby 
Incurs.— Prink  v.  Potts.  105  111.  App.  92." 

Turning  over  a  page  of  the  analysis  we  find  the  lines  to  be  as 
follows: 

III.     Master's  Liability  for  Injuries  To  Servant. 

(G)  Contributory  Negligence  of  Servant.  ' 

§237.  Dangerous  Operations  and  Methods  of  Work. 
§239.  Use  of  Machinery  or  Appliances. 

By  referring  to  section  239  we  find  the  following  digest  para- 
graph: 

"[u]  (Mo.  1903.)  Where  a  servant  in  oiling  machinery,  accidentally 
dropped  a  funnel  in  a  crank  pit,  and  inserted  his  hand  in  the  pit  to  remove 
it,  knowing  that  the  whole  operation  must  be  performed  within  the  space 
of  three  seconds  in  order  to  avoid  injury,  and  that  the  funnel  might  be 
easily  and  safely  withdrawn  by  means  of  a  twisted  wire,  he  was  negligent — 
Doer  V.  St.  Louis  Brewing  Ass'n,  176  Mo.  547.  75  S.  W.  600." 

The  Decennial  Digest,  section  205,  under  the  subdivision 
"Assumption  of  Risk,"  contains  paragraphs  embodying  the  same 
propositions  as  the  paragraphs  in  section  231  under  "Contributory 
ITegligence."  The  same  is  true  of  sections  218  and  230;  and 
probably  everything  of  substance  under  "Assumption  of  Risk" 
may  be  placed  under  other  headings  leaving  only  a  lot  of  mean- 
ingless phrases.  (We  disclaim  any  intention  of  criticising  ad- 
versely the  works  referred  to  above.  We  have  found  them  the 
most  useful  tools  available  to  an  investigator.) 

In  conclusion,  we  cite  the  case  of  Barker  v.  Lawrence  Mfg.  Co.** 
At  the  trial  of  this  case  there  was  evidence  on  the  part  of  the 

**176  Mass.  203,  57  N.  B.  366. 
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plaintiflF  tending  to  show  that  on  a  certain  day  he  was  at  work 
about  eight  o'clock  in  the  morning  upon  a  machine  called  a  soap- 
ing machine,  leaning  forward,  and  reaching  for  a  bolt  used  in 
opening  the  machine ;  that  the  floor  on  which  he  stood  was  wet 
and  slippery;  that  his  foot  slipped  and  he  fell  into  an  opening 
about  twenty  feet  long  and  several  feet  wide  caused  by  the  taking 
up  of  the  floor;  that  he  was  not  informed  by  any  one  that  the  floor 
was  to  be  taken  up,  or  that  it  was  taken  up  at  the  place  where  he 
fell;  that  he  did  not  know  that  it  .was  taken  up  at  that  place;  and 
that  the  light  was  such  at  the  place  where  he  was  at  work,  and 
the  steam  was  so  dense,  caused  by  drawing  oflF  under  the  floor  the 
hot  water  from  the  soaping  machine,  that  he  could  not  see  that 
the  floor  was  up.  There  was  no  fence  or  guardrail  at  the  opening. 
The  jury  returned  a  verdict  for  the  defendant.  The  plaintiff's 
counsel  quibbled  as  to  the  mode  in  which  the  jury  were  charged 
with  respect  to  assumption  of  risk.     The  court  said: 

"The  substance  of  the  instruction  given  as  to  the  assumption  of  the 
risk  was  that  if  the  plaintiff  knew  that  the  hole  was  there,  or  would  have 
known  of  the  opening  in  the  exercise  of  proper  care  with  reference  to  what 
was  going  on  there  so  far  as  he  knew  it,  he  could  not  recover;  and  that  if 
he  did  not  know  of  the  opening,  and  would  not  have  known  of  it  in  the 
exercise  of  proper  care,  the  Jury  must  inquire  whether  the  injury  was  due 
solely  to  some  neglect  of  duty  on  the  defendant's  part.  Whether  the  case 
properly  is  to  he  described  irk  terms  of  the  plaiMifTs  negligence,  or  of 
assumption  of  the  risk,  the  plaintiff  toas  not  injured  by  the  instructions" 

The  conclusion  is  irresistible  that  the  defenses  of  assumption 
of  risk  and  contributory  negligence  are  not  distinct  and  different 
as  has  been  asserted  in  half  a  hundred  opinions,  and  that  they 
cannot  rest  upon  different  grounds  as  is  commonly  supposed.*' 
It  is  submitted  that  the  term  "assumption  of  risk"  is  a  euphemism. 
The  courts  having  a  tender  regard  for  litigants  substitute  it  for 
the  plain  and  ugly  terms  "negligence''  and  "contributory  negli- 
gence." Instead  of  saying  that  the  master  was  negligent,  it  is 
said  that  the  servant  did  not  a&sume  the  risk ;  and  in  place  of  say- 
ing that  the  master  was  not  nejojligent  or  that  the  master  was  negli- 
gent and  the  servant  was  guilty  of  contributory  negligence,  the 
court  solemnly  declares  that  the  servant  assumed  the  risk.** 


Places  of  Amusement  and  Safety  of  Patrons. — The  Bench 
and  Bar*'^  contdns  an  interesting  review  of  the  recent  New  York 
cases  upon  the  duty  of  proprietors  of  places  of  amusement  to 
provide  for  the  safety  of  their  patrons.  In  the  latest  one,*®  an 
agricultural  fair  association  had  among  its  attractions  a  balloon 
ascension  and  the  plaintiff,  a  spectator  while  watching  the  ascen- 

^•See  note  18  Am.  &  Eng.  Ann.  *'Vol.   23,  p.   10. 

Cas.  960  et  seq,  *•  Roper  v.  Ulster  Co.,  Agr.  Soc. 

*•  Berkeley  Davids,  New  York  City.      136,  App.  Div.  97. 


Digitized  by 


Google 


776  45  AMERICAN  LAW  BBVIEW. 

f 

sion,  had  her  foot  caught  in  a  long  rope  hanging  from  the  balloon. 
The  society  was  held  liable. 

Two  earlier  cases  are  cited,  one*®  where  the  plaintiff  was  also 
watching  a  balloon  ascension  and  was  hurt  by  the  falling  of  a 
pole  used  to  hold  the  balloon  in  place  while  it  was  being  inflated, 
and  the  defendant  was  held  liable.  This  differed  from  the  later 
case  in  this  that  here  the  defendant  was  giving  the  exhibition 
while  in  the  other  the  agricultural  society  had  engaged  the 
aeronaut  to  give  the  ascension  and  he  furnished  the  apparatus  and 
superintended  the  affair.  In  the  second  case  cited,*®  of  an  inde- 
pendent contractor,  the  floor  of  a  platform  on  the  Iron  Pier 
at  Rockaway  Beach,  used  as  a  public  restaurant,  gave  way  and 
injured  the  plaintiff.  The  defendant  was  the  lessee  of  the  pier 
and  the  platform  had  been  constructed  by  his  lessors.  But  the 
defendant  was  held  liable  on  the  theory  that,  "where  a  party 
in  possession  of  premises  throws  the  same  open  to  the  pubUc 
for  purposes  of  gain  he  impliedly  warrants  tibe  premises  to  be 
reasonably  safe  for  the  purposes  for  which  they  were  designed,'^ 
and  that  defendant  "failed  to  show  a  condition  of  facts  establish- 
ing a  reasonable  degree  of  care  to  make  the  premises  what  he  held 
them  out  to  be,"  support  the  rule  that  it  is  the  duty  of  the  pro- 
prietor of  a  place  of  amusement,  to  which  the  public  are  invited,  to 
use  reasonable  care  in  providing  for  the  safety  of  spectators. 
Where  the  liability  is  based  upon  the  failure  to  use  such  care,  the 
question  whether  the  performance  was  given  by  an  independent 
contractor  or  not  is  immaterial. 

On  the  other  hand,  where  the  proprietor  has  used  reasonable 
care  in  providing  for  the  safety  of  his  patrons  he  cannot  be 
held  responsible  for  the  negligence  of  the  independent  contractor 
giving  the  exhibition  or  performance  nor  for  the  negligjence  of 
the  latter's  servants.  This  is  well  illustrated  by  Deyo  v.  Kingston 
Consolidated  R.  Co.,*^  where  plsuntiff  was  injured  by  a  rocket  stick 
which  fell  upon  her  while  she  was  a  spectator  at  an  exhibition  of 
fireworks  g^ven  at  an  amusement  park  maintained  by  defendant. 
The  exhibition  was  given  by  a  corporation  in  the  independent 
business  of  manufacturing  and  exhibiting  fireworks,  under  a  con- 
tract with  defendant,  whereby  the  former  had  full  control  of  the 
exhibition  through  its  own  employees.  The  plaintiff^s  injury 
resulted  from  the  act  of  an  employee  of  the  fireworks  company, 
and  defendant  was  held  not  liable.  Where,  on  the  other  hand, 
a  citizens'  committee  took  charge  of  the  exhibition,  the  fact  that 
the  fireworks  company  furnished  and  paid  a  man  to  do  the  work 
and  a  boy  to  assist  him  in  handling  the  large  pieces,  did  not  ren- 
der the  fireworks  company  liable,  especially  as  the  rocket  which 
injured  plaintiff  was  fired  by  the  boy  under  the  direction  of  the 

*•  Peckett  V.  Berger  Beach  Co.,  44  ~  Schnletzer  v.  Phillips,  108   App^ 

App.  Div.  559.  Div.   17. 

"W  App.  Div.  578. 
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chairman  of  the  committee."^  In  Sebeck  v.  Plattdeutsche  Volk- 
fest  Verein,"^  the  proprietor  of  a  place  of  amusement  was  held 
by  the  New  Jersey  Court  of  Errors  and  Appeals  not  liable  for 
injuries  resulting  from  the  explosion  of  a  mortar  containing  a 
bomb,  during  an  exhibition  of  fireworks  given  by  an  independent 
contractor,  the  defendant  having  taken  due  precaution  to  prevent 
spectators  from  going  within  about  one  himdred  feet  of  the  stand 
from  which  the  fireworks  were  set  oflF.  The  duty  of  the  proprietor 
of  such  a  place  is  well  set  forth  in  the  opinion  of  Justice  Gum- 
mere  as  follows: 

"We  cannot  yield  to  the  view  that  the  defendants  were  entirely  relieved 
from  responsibility  for  the  safety  of  the  persons  In  attendance  upon  Its 
festival,  because  this  exhibition  was  given  by  an  independent  contractor. 
Having  invited  the  public  to  its  park,  It  was  chargeable  with  the  duty  of 
using  reasonable  care  to  see  that  the  premises  were  kept  in  a  safe  condi- 
tion for  the  use  of  its  guests;  and  if  the  exhibition,  although  given  by  an 
Independent  contractor,  was  of  a  character  to  Jeopardize  the  safety  of  those 
who  were  present  on  the  defendants'  invitation,  the  duty  was  cast  upoa 
the  latter  of  taking  due  precautions  to  guard  against  Injury." 


Inspection  of  Buried  Human  Body. — The  Supreme  Court  of 
New  York  has  had  before  it  the  difficult  question  as  to^  whether 
a  court  has  an  inherent  power  to  order  the  disinterment,  inspec- 
tion and  dissection  of  a  buried  human  body  for  the  purpose  of 
furnishing  information  or  evidence  bearing  upgn  or  for  use  in 
the  trial  of  a  civil  action.  The  action  was  by  the  administratrix 
of  a  decedent  to  recover  'damages  for  his  death  alleged  to  have 
been  caused  by  injuries  received  in  a  collision  with  an  automobile 
owned  by  the  defendant.  It  was  contended  that  disinterment 
and  dissection  of  the  remains  would  enable  defendant  to  show 
that  the  death  could  not  have  been  caused  by  the  accident,  but 
was  due  to  an  independent  disease.  The  court,  after  stating  that 
this  was  the  first  application  of  the  kind,  so  far  as  is  known,  that 
had  ever  been  made  to  the  courts  of  New  York,  refused  the  re- 
quest," saying: 

"In  a  case  where,  by  the  terms  of  an  Insurance  policy,  the  Insurance  com* 
pany  was  to  be  allowed  the  right  to  'examine  the  .  .  .  Ijody  of  the  as- 
sured/ it  was  held  the  right  must  be  asserted  before  burial,  and  the  com- 
pany h'ad  no  right  to  demand  an  autopsy  after  the  Insured  had  been 
buried.  These  cases  Illustrate  the  reluctance  with  which  courts  permit  any 
Interference  with  human  remains  when  once  interred.  They  all  point  to 
the  conclusion  that,  to  justify  such  action,  the  authority  therefor  must  be 
clear  and  explicit.  We  fall  to  find  such  authority  in  the  provisions  of 
section  803  of  the  Code  of  Civil  Procedure." 

In  a  case  in  the  Federal  Court  of  Kansas  it  was  held,  on  the 
other  hand,  that  in  an  action  in  equity  to  cancel  a  policy  of  life 

»»Wyllle  V.  Palmer,  137  N.  Y.  248.      11;  See  also  Thomas  v.  Springl,  134 
■■64  N.  J.  L.  624;   124  Fed.  Rep.      App.;  Div.  640. 

■•  Danahy  v.  Kellogg,  70  Misc.  310. 
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insurance,  to  which  the  widow  of  the  insured  was  a  party,  she 
being  treated  as  the  one  who  legally  had  control  of  the  body  of 
her  deceased  husband,  an  order  would  be  made  that  the  marshal  of 
the  district  exhume  the  body  for  examination  by  a  pathologist 
and  a  chemist  to  be  appointed  by  the  court  in  order  to  determine 
whether  death  was  occasioned  by  morphine  poison.***  The  court 
said  that  if  "such  disclosure  cannot  be  made  it  is  because  of  the 
right  of  one  party  to  disclose  the  truth  if  believed  advantageous 
and  to  conceal  it  if  believed  harmful,  and  that  ought  not  to  be  a 
rule  for  the  guidance  of  courts.  And  the  only  objection  aside 
from  that  as  to  the  power  of  the  court  is  one  of  sentiment,  as  if 
sentiment  should  control  in  the  administration  of  justice.  .  .  . 
Can  any  one  doubt  that  all  sentiment  would  dissipate  and  all 
objection  would  vanish  if  it  were  necessary  for  the  estate  to  make 
the  showing  in  order  to  recover  the  large  sum  of  money  involved? 
And  why  should  it  be  optional  with  one  party  to  say  what  part 
of  the  truth  shall  be  made  known  and  what  part  kept  from  the 
court?" 

Commenting  upon  the  question  the  New  York  Law  JoumaX,  in 
a  valuable  note,  says: 

"The  discussion  In  the  Kansas  case  is  very  voluminous,  and  there  were 
cited  cases  on  both  sides  of  the  controversy  whether  a  court  has  inherent 
power  to  compel  the  physical  examination  of  a  living  person  who  is  a 
party  to  a  civil  action.  Although  the  authority  of  the  Supreme  Court  of 
the  United  States"  is  against  such  inherent  power,  the  Judge  evidently 
favored  the  contrary  view,  and  would  not  extend  the  doctrine  of  the 
Botsford  case  so  as  to  inhibit  the  examination  of  the  remains  of  a  dead 
person.  The  two  classes  of  cases  are,  of  course,  distinguishable,  but  it  is 
not  improbable  that  the  sentiment  against  offering  indignity  to  a  corpse 
is  fully  as  strong  as  that  of  the  inviolability  of  the  person  of  the  living, 
and  in  the  long  run  would  prove  fully  as  effectual  in  inducing  courts  not 
to  assert  inherent  power  or  not  liberally  to  construe  statutes  so  as  to 
authorize  compulsory  autopsies.  A  bill  has  been  introduced  in  the  present 
Legislature  granting  to  parties  the  right  of  inspection  before  trial  of  the 
site  or  locality  of  an  occurrence  constituting  the  alleged  cause  of  action. 
It  would  be  within  the  power  of  the  Legislature  to  extend  the  remedy  of 
discovery  and  inspection  so  as  to  include  the  privilege  of  disinterment  and 
autopsy  in  proper  cases.  It  is  believed,  however,  in  view  of  the  position 
the  New  York  courts  have  taken  against  the  inherent  right  to  grant  a 
physical  examination  of  a  living  person"  and  the  general  sentiment  shown 
by  existing  legislation  for  preserving  inviolate  the  graves  of  the  dead,  that 
an  application  for  discovery  and  autopsy  will  not  be  granted  unless  in 
pursuance  of  express  statutory  authority.  It  is  doubtful  also  whether  in 
the  present  state  of  sentiment  a  statute  could  be  adopted  in  this  state  for 
allowing  a  remedy  which  would  be  of  undoubted  utility  and  importance  in 
civil  cases  and  which  has  long  been  recognized  as  necessary  for  the  ad- 
ministration of  Justice  in  criminal  cases." »» 

»•  Mut.  Life  Ins.  Co.  v.  Greesa,  156  "  McQuigan  v.  R.  Co.,  129  N.  Y. 

Fed.  398.  50. 

"  Union  Pacific  R.  Co.  V.  Boteford,  ■•AprU   20,  1911. 
141  U.  S.  250. 


Digitized  by 


Google 


NOTES  OF  BUECENT  DECISIONS.  779 


NOTES  OF  RECENT  DECISIONS. 

Animals — Dogs — ^Running  at  Large — Injuby. — That  a  dog  was  unlaw- 
fully permitted  to  run  at  large  unmuzzled  does  not  make  the  owner 
liable  for  injury  caused  by  the  dog  unless  lack  of  the  muzzle  proximately 
caused  the  injury,  and  hence  an  owner  is  mot  liable  for  injui'-y  caused  by 
an  unmuzzled  dog  running  against  a  pedestrian  in  playing  with  another 
dog.i 

Animals — Runaway  Horse. — Subject  to  statutory  provision  an  owner 
of  stock  is  liable  for  their  trespass,  regardless  of  negligence;  but  an 
owner  of  horses  driven  along  a  highway  with  due  care  is  not  liable  for 
injury  caused  by  their  taking  fright  and  dashing  against  an  abutting 
building,  destroying  a  window  therein.* 

Attorney  and  Client — Suspension  and  Disbarment. — For  an  attorney 
to  publish  and  advertise  a  pamphlet,  the  purpose  of  which  is  to  attract 
non-residents  to  the  state  to  apply  to  its  courts  for  divorce,  through  his 
agency  as  an  attorney,  that  he  may  profit  financially  thereby,  is  'Inis- 
conduct,"  within  Comp.  Laws,  Sec.  2625,  providing  for  removal  or  sus- 
pension of  attorneys  for  misconduct.* 

Bankruptcy — Sale — Disability  to  Purchase. — Neither  an  appraiser  of 
a  bankrupt  nor  his  attorney  for  his  benefit  may  purchase  the  bankrupt's 
assets  at  a  public  sale  thereof.  By  public  policy  he  is  as  a  matter  of  law 
incapable  of  purchasing,  and  also  under  the  Bankruptcy  Act  (Act  July 
1,  1898,  c.  541,  30  Stat.  565),  Sec.  706,  1  Fed.  Stat.  Ann.  702,  providing 
that  all  real  and  personal  property  belonging  to  bankrupt's  estates  shall 
be  appraised  by  three  ''disinterested"  appraisers  to  be  appointed  by  and 
to  report  to  the  court.* 

Carriers  of  Passengers — ^Who  is  Passenger. — A.  entered  the  waiting 
room  at  a  station  on  defendant's  railroad,  having  the  return  part  of  a  round- 
trip  ticket,  and,  after  inquiring  the  time  of  his  train,  sat  down  and  waited 
for  it.  There  were  two  tracks  in  front  of  the  station  building  and  his  train 
passed  on  the  farther  one.  A  street  crossed  the  tracks  at  the  end  of  the 
station,  paved  with  concrete,  and  from  it  and  on  the  same  level  a  paved 
platform  extended  on  the  outer  side  of  each  track,  there  being  no  division 
between  the  pavement  of  the  street  and  the  platforms.  A  picket  fence  also 
extended  from  the  street  between  the  tracks  past  the  station,  which  pre- 
vented crossing  except  on  the  street  An  automatic  bell  was  rung  by  every 
train  from  the  time  it  approached  until  it  left  the  station.  The  train  of 
A.  stopped  with  the  rear  car  on  the  street  crossing,  and,  as  he  was  passing 
to  it  from  the  waiting  room  along  the  street,  he  was  struck  and  killed  by 
a  through  train  on  the  nearer  track  going  in  the  opposite  direction  at  high 
speed.  Held,  that  A.  was  a  passenger,  and  did  not  lose  that  relatibn  by 
entering  upon  the  street  to  reach  his  train  which  was  at  the  implied  invita- 
tion of  defendant.* 

Carriers  of  Passengers — Rule  Requiring  Passenger  to  Deposit  Fabb 
IN  Box. — A  rule  of  a  street  railway  company  requiring  payment  of  fare 

*Forsythe  v.   Kluckhom,  129  N.  *Re  Schnltzer,  112  Pac.  848,  Nev. 

W.  739,  la.  *Re  Frazer,  181  Fed.  307. 

"Metropolitan     Casualty     Co.     v.  •  Atlantic  R.  Co.  v.  Clegg,  183  F. 

Clark,   129   N.   W.   165,   Wis.  216. 
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by  Its  passengers  by  means  of  an  antomatic  fare-registering  dCTice  beld  in 
the  hand  of  the  conductor,  consisting  of  a  small  nickel-plated  box  having 
a  coin-slot  on  one  side,  through  which  the  passenger  inserts  the  nickel,  the 
coin  being  drawn  into  the  device  by  its  mechanism  as  soon  as  the  edge 
of  the  nickel  touches  certain  levers  within  the  slot,  whereupon  the  fare  is 
registered  automatically,  under  which  rule  a  passenger  may  either  insert 
a  coin  possessed  by  him  or  may  receive  one  in  change  from  the  conductor 
and  insert  it,  is  not  unreasonable  as  causing  great  inconvenience  and 
annoyance  to  passengers  without  benefit  to  the  traveling  public,  as  being 
solely  for  the  benefit  of  the  carrier,  in  keeping  a  check  upon  dishonest  con* 
ductors,  as  being  a  refiectlon  upon  the  honesty  of  the  conductors,  and  aa 
not  serving  the  convenience  of  the  conductors  in  keeping  account  of  the 
fares  collected;  the  rule  imposing  no  greater  burden  upon  the  passengers 
than  a  permissible  rule  requiring  the  purchase  of  tickets  and  being  of  aid 
to  the  carrier  and  its  conductors  in  simplifying  the  accounting  for  tareB, 
obviating  the  necessity  of  daily  settlements  between  them,  securing  accu- 
racy, and  tending  to  prevent  fraud  and  mistake.* 

Caeriebs  of  Passengers — ^Trespassers — ^Praud. — ^PlaintifT  proposing  to 
make  a  trip  over  defendant's  railroad,  a  pass  for  a  part  of  the  distance 
was  obtained  for  her  by  an  acquaintance  who  falsely  represented  that  she 
was  his  sister.  Plaintiff,  with  knowledge  of  the  fraud,  used  the  pass, 
changing  her  name  to  carry  out  the  misrepresentation,  and  while  riding 
on  the  return  coupon  of  the  pass  was  injured  in  a  collision  due  to  a 
misplaced  switch.  Held^  that  plaintiff  was  a  trespasser,  as  to  whom  the 
carrier  was  only  bound  to  refrain  from  a  willful  or  wanton  injury.* 

Common  Law — ^Nature. — ^The  term  "common  law"  does  not  have  a  fixed 
meaning,  the  law  varying  in  different  centuries  and  states;  but,  viewed 
objectively  and  at  large  as  a  system  of  deducing  from  litigated  instances 
just,  reasonable,  and  consistent  rules,  the  common  law  never  changes.* 

Conspiracy — Restraint  of  Trade — Contin  uinq  Crime. — ^A  conspiracy 
to  restrain  or  monopolize  trade  by  improperly  excluding  a  competitor 
from  business  in  violation  of  the  Sherman  Act  of  July  2,  1890,  was  nc^ 
a  completed  crime  as  soon  as  formed,  but  continued  up  to  the  time  of 
abandonment  or  success,  and  therefore  that  the  statute  of  limitations  did 
not  begin  to  run  until  such  abandonment  or  success.* 

CONSTFrUTIONAL      LaW — PROSTITUTE — DISCRIMINATION — ^POUCE      POWER. — 

Law  1910,  c.  659,  sec.  79,  providing  for  medical  examination  of  prostitutes, 
is  not  unconstitutional  in  discriminating  between  men  and  women;  it 
being  an  enactment  having  for  its  aim  the  safeguarding  of  the  health  of 
the  inhabitants  of  the  state,  and  being  within  the  police  power.** 

Constitutional  Law — Equal  Protection — ^Police  Reguultions, — ^An 
— A  statute  providing  that  the  officers  and  men  of  the  Kansas  National 
Guard  shall,  when  in  the  performance  of  military  duty,  be  transported  on 
all  railroads  of  the  state  at  the  rate  of  one  cent  per  mile,  denies  to  the 
railroad  companies  the  equal  protection  of  the  laws  guaranteed  by  the 
fourteenth  amendment  to  the  Constitution  of  the  United   States." 

Constitutional  Law — U.viformitt  of  Laws — Class  Legislation. — ^The 
fact  that  a  prohibition  of  the  use  of  soft  coal  in  locomotives  does  not 

•Martin  v.  R.  Co..  78  A.  54S,  R,  I.  *U.  S.  v.  Kisel,  31  S.  C.  Rep.  125, 

'  Denny  v.  R.  Co.,  130  N.  W.  Zn,      U.  S.- 
la.  "People  v.  Fox,  127  N.  Y.  Supp. 

*  Metropolitan  Ins.  Co.   v.   Clark,      484. 
129  N.  W.  1065,  Wis.  »  Ex  parte  Gardiner.  113  Pac.  1054 

Kas. 
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apply  to  stationary  engines  does  not  make  such  prohibition  partial  legis- 
lation; there  being  obvious  differences  between  the  two  classes  of  engines 
in  respect  to  the  tendency  that  burning  soft  coal  has  to  cause  a  smoke 
nuisance,  and  other  appropriate  legislation  having  been  enacted  by  the 
city  to  prevent  the  emission  of  dense  smoke  by  stationary  plants." 

Constitutional  Law — Equal  Pbotection — Police  Regulations. — An 
ordinance  prescribing  a  penalty  for  using  a  furnace  for  melting  mer''^  or 
glass,  or  for  using  a  stati6nary  steam  engine,  in  which  fuel  other  ban 
anthracite  coal  is  used,  without  a  permit  from  the  city  council,  fixing  the 
location,  height  of  stacks,  etc.,  Is  Invalid,  as  violating  Const.  U,  S.  Amend. 
14,  in  that  it  vests  in  the.  city  council  arbitrary  power  and  unreasonable 
power;  no  conditions  upon  which  the  permit  may  be  granted  or  rules 
securing  impartial  exercise  of  the  power  being  prescribed." 

Conteacts — Mutual  Promises — Independent  ob  Conditional. — The 
Standard  Rubber  Company  was  Indebted  to  the  plaintiff,  and  entered  into  an 
agreement  whereby  the  Standard  Rubber  Company  was  to  give  a  bond  with 
sufficient  security  to  cover  the  debts  that  were  due  or  to  become  due  and  the 
plaintiff  was  to  extend  a  certain  line  of  credit.  Between  the  execution  of 
the  bond  and  the  commencement  of  suit  the  Standard  Rubber  Company  was 
declared  Insolvent  and  defendant  was  appointed  receiver.  Plaintiff  refused 
to  extend  any  further  credit  after  the  bond  was  given.  Plaintiff  now* 
sues  upon  the  bond  and  the  defense  is  failure  of  the  consideration  for  which 
the  bond  was  given.  Held,  where  there  are  mutual  promises,  and  the  time 
for  performance  by  one  party  may  arrive  before  the  time  for  performance 
by  the  other,  the  later  promise  is  an  Independent  obligation,  and  not  a  con- 
dition precedent  of  the  former,  and  its  non-performance  does  not  bar  an 
action  upon  the  former  promise." 

Contilvcts — Mutuality — Payment  of  Rebate. — An  offer  by  a  seller  to 
pay  the  buyer  a  certain  per  cent  rebate  if  the  latter  would  purchase  its 
entire  supply  from  the  seller  does  not,  on  acceptance  by  the  buyer,  become 
a  contract,  since  it  lacks  mutuality,  not  being  enforceable  against  the 
buyer.** 

Contracts — Consideration — Gratuitous  Promise. — ^Plaintiff,  a  mall  car- 
rier, whose  term  was  about  to  end,  applied  to  the  government  for  another 
term.  The  rules  of  the  department  required  that  advertisement  should 
be  made  for  sealed  bids,  mailed  to  the  post  office,  accompanied  by  a  bond; 
such  contracts  being  usually  let  to  the  lowest  bidder.  Plaintiff  handell 
the  blank  bond  to  the  defendant,  who  was  a  notary  public,  and  requested 
him  to  fill  It  out,  which  he  did,  plaintiff  telling  defendant  that  he  did  not 
want  any  one  to  know  the  amount  of  his  bid.  A  few  days  after  plaintiff's 
bid  had  been  filed  with  the  government,  he  learned  that  the  defendant 
had  underbid  him,  and  the  contract  was  awarded  the  defendant.  Held, 
that  plaintiff  was  not  entitled  to  damages,  as  the  promise,  not  to  divulge 
the  bid,  if  there  was  one,  was  a  mere  gratuity.'* 

CONTR.VCTS— iLLEGALFiY — New  AGREEMENT. — ^Plaintiff,  a  bookmaker,  sued 
defendant,  who  was  also  a  bookmaker,  to  recover  the  amount  of  debts  lost 
to  him  by  the  latter.  Defendant  pleaded  illegality,  and  plaintiff  thereupon 
alleged  a  fresh  agreement  between  the  parties  by  which  defendant  agreed 
to  pay  the  amount  due  in  consideration  of  plaintiff  allowing  defendant  time 
to  pay  and  refraining  from  publishing  the  fact  that  he  had  been  a  defaulter. 

"State  V.  R.  Co.,  130  N.  W.  545,  "United  Rubber  Cos.  v.  Conard. 

Minn.  78   Atl.   203,   N.   J. 

"  Richmond  v.  Model  Laundry,  69  *■  Besslre  v.  Corn  Products  Co.,  M 

S.  E.  932,  Va.  N.  E.  353,  Ind. 

"Harrison  v.  Reel,  70  S.  E.  463,  N.  C. 
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Evidence  was  given  by  plaintiff  that  upon  the  Saturday  when  the  b^s 
should  have  been  paid  defendant  came  to  him  and  asked  for  time  and  also 
that  the  matter  should  be  kept  secret  On  the  following  Monday  defendant 
came  to  seem  him  again  and  paid  him  10s  on  account  and  asked  him 
to  keep  the  matter  absolutely  confidential,  saying  that  it  would  do  him 
a  lot  of  harm  if  it  got  about  Plaintiff  promised  to  keep  the  matter  con- 
fidential, and  in  his  evidence  said  that  if  it  had  got  about  it  would  finish 
defendant  as  a  bookmaker.  Held,  that  a  new  contract  had  been  estab- 
lished under  which  the  defendant  agreed  to  pay  the  sum  due  at  a  future 
date,  and  that  there  was  consideration  for  this  promise.*^ 

CouBTs — ^Federai«  Coubt — Original  JuiusDicnoif — Suit  by  State — 
Bnfobcement  of  Criminal  or  P^nal  Laws. — 1.  The  Federal  Supreme  Court 
cannot  take  original  jurisdiction  of  a  suit  by  a  state  against  persons  or  cor- 
porations of  other  states,  where  such  suit,  though  in  the  form  of  a  civil 
action,  is.  in  its  essential  character,  one  to  enforce  by  injunction  the  penal 
or  criminal  legislation  of  the  state  against  traffic  in  intoxicating  liquors.  2. 
A  state  may  not  invoke  the  original  Jurisdiction  of  the  Federal  Supreme 
Court  by  suit  on  its  behalf  against  persons  or  corporations  of  other  states* 
where  the  primary  purpose  of  the  suit  is  to  protect  its  citizens  generally 
against  the  violation  of  its  laws  by  the  corporations  or  persons  sued.^ 

Damages — Penalties  and  Liquidated  Damages. — ^A  contract  for  tearing 
down  and  removing  buildings  provided  that  the  work  should  be  done  within 
thirteen  days,  and  that,  if  the  contractor  should  complete  the  work  in  loss 
time,  he  would  be  paid  $50  for  each  day  saved,  and  that  if  the  work  was 
not  done  within  the  thirteen  days,  he  should  pay  $50  for  each  day  over. 
The  contractor,  with  a  large  force,  completed  the  work  in  two  days.  Held^ 
that  the  stipulated  payments  were  not  in  the  nature  of  a  penalty." 

Damages — Consequential  Damages — Loss  of  Opportunitt  to  Comfetb 
FDR  Employment. — ^The  defendant  contracted  to  choose,  from  fifty  wom^i 
who  should  be  selected  by  the  readers  of  a  newspaper,  twelve  to  be  mem- 
bers of  his  theatrical  company.  He  failed  to  give  notice  to  the  plaintiff 
who  was  one  of  the  fifty,  so  that  she  might  present  herself  for  the  final  selec- 
tion. Held,  that  the  plaintifTs  recovery  is  not  limited  to  nominal  dam- 
ages." 

Defamation — ^Liabiutt  of  Employer  for  Slander  Uttered  by  Servant. — 
A  tax  collector  in  the  employment  of  a  corporation  applied  to  a  married 
woman  for  the  balance  of  police  tax  due  from  her  husband.  She  pro; 
duced  a  receipt  for  an  installment  of  the  tax  which  showed  that  the  amount 
still  due  was  less  thaa  that  claimed  by  the  collector.  He  accused  her  of 
having  tampered  with  the  receipt  with  intent  to  defraud  his  employers, 
and  repeated  the  statement  on  subsequent  occasions.  She  b/ougfat  an  action 
for  slander  against  the  corporation.  Held,  that,  in  making  the  statement 
complained  of,  the  collector  was  not  acting  within  the  scope  of  his  em- 
ployment, and   that  the  action  would  not  11^." 

Defamation — Privilege. — ^Where  a  person  to  whom  an  inquiry  is  ad- 
dressed regarding  another  communicates  bona  fide  without  malice,  to  the 
person  making  the  inquiry,  facts  regarding  the  person  inquired  about, 
it  is  a  privileged  communication:  and  therefore  a  person  is  Justified  in 
giving  his  opinion  in  good  faith  of  the  integrity  and  standing  of  a  trades- 
man in  answer  to  an  inquiry  regarding  him." 

"Wilson   V.   Connolly,   103   L.  T.  "Chaplin  v.  Hicks,  27  T.  L.  Rep. 

461,  Eng.  244,  E^g. 

"Oklahoma  v.  Gulf  &  R.  Co..  31  "Glascow    v.    Rlddell,    104  L.  T. 

S.  C.  Rep.  437.  U.  S.  Sup.  Ct  354,  Eng. 

"  House  Wrecking  Co.  v.  Sonken,  »  Melcher  v.  Beeler,  110  Pac  181,. 

133   S.  W.  355,  Mo.  Kas. 
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Divorce — Connivance — ^Agenct. — A  divorce  will  not  be  granted  for  adul- 
tery  the  commission  of  which  by  the  defendant  was  brought  about  by  the 
petitioner's  own  agent,  even  though  by  bringing  It  about  the  agent  waa 
acting  beyond  the  strict  scope  of  his  authority." 

Easements — Private  Ways — Obstruction — ^Damages. — One  wrongfully 
deprived  of  the  use  of  farm  land  by  wrongful  obstruction  of  a  way  used 
in  reaching  it  is  entitled  to  reasonable  compensation  for  damages  naturally 
resulting,  such  as  loss  of  the  use  of  the  land  and  of  crops  and  pasturage,  not 
being  limited  to  the  difference  between  tiie  rental  value  of  the  land  with  the 
way  open  and  with  it  closed,  since  he  used  the  land  himself.** 

Elections — Bribery. — Setting  aside  under  the  statute  regarding  contests 
of  elections,  providing  that,  if  it  shall  appear  from  an  inspection  of  the 
whole  record  that  there  has  been  such  fraud  or  bribery  in  the  conduct 
.  of  the  election  that  neither  contestant  nor  contestee  can  be  adjudged  to 
have  been  fairly  elected,  it  may  be  adjudged  that  there  was  no  election, 
such  a  judgment  is  proper,  where  it  is  apparent  that  there  was  wholesale 
bribery  by  both  parties  to  the  limits  of  their  means,  the  successful  party 
having  the  larger  fund,  so  that  it  is  Impossible  to  say  who  was  legally 
elected." 

Evidence — Confession  of  an  Alleged  Accomplice. — In  a  prosecution  for 
homicide,  a  confession  made  by  an  alleged  accomplice,  charging  defendant 
with  complicity  in  the  crime,  was  admitted  in  evidence  against  the  de- 
fendant,  it  being  shown  that  before  the  information  was  filed  against  the 
accused  but  while  he  was  in  jail  this  confession  was  read  to  him  in  the 
presence  of  the  author  of  it,  and  that  the  accused  made  no  reply  thereto. 
Held,  that  the  confession  might  properly  be  read  to  the  jury  to  support  an 
Inference  of  an  assent  by  the  accused  to  the  statements  of  his  complicity 
in  the  crime  contained  therein,  based  upon  his  silence  when  it  was  read  in 
his  presence.* 

Evidence — Pedigree. — On  the  issue  whether  a  certain  child  was  born 
dead  or  alive,  testimony  of  a  neighbor,  in  a  thinly  scattered  neighborhood, 
that  it  was  generally  understood  that  the  child  was  born  dead  was  admis- 
sible to  corroborate  the  testimony  of  the  mother  and  her  daughter,  the 
testimony  of  the  latter  witnesses  having  been  somewhat  impeached.*' 

Extradition — Interstate. — ^The  Governor,  on  the  hearing  of  a  requisition 
of  the  Governor  of  a  sister  state  for  the  surrender  of  a  fugitive  frbm  jus- 
tice, need  not  try  the  question  of  the  guilt  of  the  fugitive,  nor  hear  evi- 
dence, except  so  far  as  necessary  to  determine  whether  he  is  a  fugitive 
from  justice,  and  the  identity  of  the  fugitive  may  be  inquired  into,  and 
whether  the  venue  of  the  crime  charged  is  properly  laid  within  the  demand- 
ing states  may  also  be  inquired  into;  but  where  the  substance  of  the  act 
charged  in  the  indictment  was  committed  by  the  alleged  fugitive  while 
in  the  demanding  state,  and  the  Indictment  on  its  face  fairly  charges  the 
violation  of  the  statutes  of  such  state,  the  Governor  may  find  that  the 
alleged  fugitive  from  justice  is  such,  and  issue  a  warrant  of  extradition." 

False  Imprisonment — Acts  Constituting. — ^Where  a  person  went  inside 
the  inclosure  of  a  ball  ground  to  purchase  a  ticket  for  a  game,  and,  find- 
ing  there  were  none  left,  attempted  to  leave,  but  the  crowd,  which  was  very 

"James  v.  James,  38  Wash.  L.  R.  "Commonwealth    v.     Ballon,     IS 

789    D.  C.  Atl.  831    Pa 

»•  Weller  v.  Hembruch,  129  N.  W.  "Weiss   v!   Ham,   135  S.  W.  384, 

1067,  Wis.  Tex. 

"  Ford  V.  Hopkins,  132  S.  W.  542,  "  Harris  v.  Magee,  129  N.  W.  742, 

Ky.  la. 
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large,  pushed  In  through  the  usual  exits,  and  special  policemen  of  the  ball 
company  prevented  the  plaintiff  from  going  out  through  such  exits,  and 
detained  him  there  for  some  hours,  a  temporary  interference  with  the 
plaintifTs  legal  right  of  egress  could  be  justified  as  a  proper  police  measure 
to  suppress  disorder  and  danger;  but  defendant  owed  the  plaintiff  the 
active  duty  to  point  out  other  means  of  egress,  and  was  guilty  of  falsely 
imprisoning  him  in  failing  to  do  so.* 

Foods — Abtificial  Coloking. — ^A  statute  requiring  all  vinegar  sold  to 
be  without  artificial  coloring  or  flavoring  and  prohibits  the  sale  of  any 
vinegar  labeled  as  cider  or  apple  vinegar  which  is  not  the  product  of  pure 
apple  juice,  and  section  4844,  provides  that  no  vinegar  shall  be  branded 
"fruit  vinegar"  unless  it  be  made  wholly  from  fruit.  Held,  that  the  enact- 
ment of  the  statute  was  authorized  in  the  exercise  of  the  police  power  of  the 
legislature  for  the  purpose  of  preventing  fraud  and  that  the  fact  that  the 
coloring  was  harmless  and  that  the  vinegar  was  labeled  as  colored  upon 
the  bottle  did  not  make  the  statute  invalid  as  going  beyond  the  state's  police 
power.** 

FOBOEBT. — Recommendation  of  OmciAi. — An  indictment  for  forging  the 
name  of  the  state's  chief  health  officer  to  a  letter  recommending  a  dis- 
infectant preparation,  with  intent  to  defraud,  will  not  be  quashed  on  the 
alleged  ground  that  it  does  not  show  that  the  alleged  forgery  was  to  the 
prejudice  of  the  rights  of  anybody  as  it  may  be  particularly  prejudicial 
to  his  rights." 

Homicide — Mutual  Self-Detknse — Relationship. — The  affinity  depend- 
ent upon  the  relationship  of  brother-in-law  does  not  confer  the  legal  ri^ht 
of  mutual  self-defense.  "Relationship/'  in  the  law  of  homicide,  justifying 
the  taking  of  life  to  prevent  the  commission  of  a  felony,  is  not  restricted 
to  the  ties  of  affinity  or  consanguinity,  but  has  the  broader  sense,  denom- 
inating any  tie,  even  if  it  be  ephemeral,  which  binds  the  parties  together." 

Husband  and  Wife — Cubtesy. — A  statute  providing  that  real  estate  be- 
longing to  any  woman  at  her  marriage,  or  which  may  come  to  her  during 
coverture,  shall  remain  her  separate  property,  and  under  her  sole  control, 
authorizes  a  married  woman  to  convey  or  encumber  her  separate  real 
property  without  her  husband  joining  therein,  a  husband  is  not  barred  of 
his  right  of  curtesy  by  a  conveyance  by  his  wife  alone,  and  a  lease  executed 
by  a  wife  of  her  separate  property,  in  which  the  husband  does  not  join,  does 
not  affect  his  right  of  curtesy." 

Infancy — ^May  Pabent  Authobize  Agent  to  "Kidnap**  Child? — B.  was 
Indicted  for  kidnaping  under  a  statute  which  makes  it  a  crime  to  entice 
a  child  under  12  from  the  person  having  lawful  charge  thereof.  In  defense 
he  set  up  that  hi  was  the  child's  stepfather,  and  took  the  child  by  authority 
of  her  mother.  The  mother  had  left  her  former  husband,  taking  the  child 
with  her,  and  had  obtained  a  divorce  in  the  West  Indies,  and  married 
defendant.  She  had  been  forced  by  poverty  to  return  the  child  to  the 
father's  custody,  but  had  exacted  his  promise  to  give  her  back  when  the 
mother  should  be  able  to  provide  proper  support.  Held,  even  if  the 
mother  had  the  right  to  entice  away  the  child  (which  the  court  did  not 
decide)  she  could  not  delegate  such  right,  and  authority  to  act  as  her 
agent  was  no  defense.** 

"Talcott  V.  Nat.  Exhib.  Co.,  128  "Gillis  v.  State,  70  S.  E.  53.  Ga. 

N.  Y.  Supp.  1059.  "Enis   v.   Eager,   133   S.   W.   850, 

••State   V.   Earl,   133    S.   W.   402,  Mo. 
Mo.  •*  State  v.  Brandenberg,  134  S.  W. 

"Com.  V.  Moore,  28  Lan.  L.  R.  529,  Mo. 
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iNTOxicATVTG  Liquors — ^Keeping  Liquors  at  "Public  Place  op  Business.** 
— The  private  operating  room  of  a  practicing  dentist,  prima  facie,  is  not 
a  "public  place  of  business,"  within  the  terms  of  the  general  prohibition 
law  of  1907  « 

Master  and  Servant — Interference  With  Employment — ^Advertising 
Strike. — Driving  through  the  streets  a  wagon  bearing  placards  announcing 
a  strike,  without  picketing,  the  blocking  of  streets,  or  actual  interference 
with  the  employer,  or  with  the  men  employed  in  place  of  the  strikers,  is 
not  wrongful,  in  view  of  St.  1910,  c.  445,  imposing  on  an  employer,  while 
a  strike  lasts,  the  duty  to  inform  persons,  whom  he  solicits  to  take  the  place 
of  the  strikers,  of  the  existence  of  the  strike.^ 

Municipal  Corporations — Contract  with  Water  Company — Breach — 
Rescission. — 1.  The  continuing  character  of  a  waterworks  company's  con- 
tract obligation  to  furnish  an  adequate  supply  of  wholesome  water  is  not 
met  by  showing  that  such  a  supply  has  been  furnished  at  times,  or  that, 
at  the  time  of  completion  of  the  works,  the  company  was  able  to  carry 
out  its  contract,  nor  is  non-performance  excused  by  the  occurrence  of  con- 
ditions which  are  likely  to  happen  in  a  climate  of  long,  dry  summers. 
2.  A  municipality  has  the  right  to  treat  a  contract  with  a  waterworks 
company  as  terminated  by  the  latter's  breach  of  its  contract  obligation  to 
furnish  a  continuous  adequate  supply  of  wholesome  water,  and  to  invoke 
tba  aid  of  a  court  of  equity  to  enforce  its  rescission,  since  the  remedy 
at  law  by  an  action  for  damage  is  wholly  inadequate." 

Municipal  Corporations — Flushing  of  Streets — Not  Liable  for  Negli- 
gence OF  Agents. — ^A,  while  walking  along  the  streets  of  Louisville,  was 
suddenly  drenched  by  the  bursting  of  a  hose  which  was  being  used  by 
city  employees  engaged  in  flushing  the  streets.  A  severe  cold  contracted 
thereby  impaired  her  health,  whereupon  she  sued  the  city  for  damages. 
Held,  that  the  city  is  not  liable,  since  the  flushing  of  the  streets  was  a 
public  duty  undertaken  by  the  city  in  the  exercise  of  its  governmental 
functions  for  the  promotion  of  the  health,  safety,  and  comfort  of  its 
Inhabitants  and  the  public  generally,  without  profit." 

Negligence — Contributory  Negligence — Acts  in  Emergencies. — ^Where 
a  person,  under  a  state  of  fright  induced  by  th6  negligent  act  of  another 
person,  does  an  act  which  produces  injury,  the  question  whether  the 
conduct  of  the  person  so  frightened  is  to  be  regarded  merely  as  a  medium 
through  which  the  negligence  causing  the  fright  operated  (so  as  to 
make  the  negligence  the  legal  cause  of  the  injury),  or  as  itself  (i.  e., 
the  conduct  of  the  frightened  person)  the  legal  cause,  is  to  be  determined 
in  accordance  with  whether  the  situation  produced  by  the  prior  negligent 
act  was  such  as  would  naturally  tend  to  produce  that  degree  of  fright 
which  the  particular  person  experienced,  and  whether  a  normally  prudent 
person  so  frightened  would  have  been  likely  to  have  done  some  such  act 
.as  the  frightened  person  did." 

«  Cantrell  v.  State,  70  S.  E.  96,  Ga.  »  Kipper  v.  Louisville,  131  S.  W. 

••  Steinert  v.  Tagen,  93  N.  E.  584.  131,  Ky. 

Mass.  ••  Atlantic  Coast  Line  v.  Daniels,  70 

•^Columbus  V.  Mer.  Trust  Co.,  31  S.  E.  203,  Ga. 
S.  C.  106,  U.  S.  Sup.  Ct. 
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The  Trial  for  Murder  in  England  described  in  this  num- 
ber of  the  Review  took  place  while  the  Docket  was  in  London 
last  summer  studying  the  administration  of  criminal  law  in  the 
country  from  which  ours  came,  and  he  was  present  at  the  hear- 
ing and  decision  before  the  Court  of  Criminal  Appeal,  which 
will  be  described  in  the  next  issue.  In  that  number  of  the  Re- 
view^ which  win  contain  the  end  of  this  interesting  criminal 
case,  the  Docket  intends  to  make  a  contrast  between  this  trial 
for  murder  at  an  English  assize  town  with  a  similar  trial  in  one 
of  our  own  cities. 


Lord  Coleridge,  who  presided  at  the  trial  of  Dickman,  and 
whose  portrait  appears  in  this  number,  is  one  of  the  justices  of 
the  English  King's  Bench.  He  was  bom  in  1851,  became  a 
Queen's  Counsel  in  1892,  and  was  a  Bencher  of  the  Middle  Tem- 
ple, and  a  member  of  both  the  House  of  Commons  and  the 
House  of  Lords  before  being  appointed  a  High  Court  Judge  in 
1907.  His  grandfather  and  father  had  both  been  judges  of  the 
same  court,  but  the  present  Lord  Coleridge  fully  sustains  the  high 
reputation  of  the  two  preceding  generations  of  his  family.  His 
grandfather  was  Sir  John  Taylor  Coleridge,  who  was  a  justice 
of  the  Court  of  King's  Bench  from  1836  to  1858,  and  his  father 
was  Lord  Chief  Justice  of  England  from  1880  to  his  death  in 
1894. 


The  visit  of  Lord  Chief  Justice  Coleridge  to  the  United  States 
is  still  remembered  by  the  American  bar.  But  for  many  years  be- 
fore this  he  had  had  numerous  friends  and  correspondents  in  this 
country  ,among  them  Horace  Binney  of  Philadelphia,  and  Rich- 
ard H.  Dana  of  Boston.  In  one  of  his  eariy  letters  to  Mr.  Binney, 
written  in  1856,  when  the  future  chief  justice  was  a  struggling 
barrister,  he  tells  him  of  a  providential  escape  from  a  severe  and, 
perhaps,  fatal  illness.  "It  seems  presumptuous,"  he  says,  "to 
speak  of  Providences,  but  I  had  an  instance  of  God's  mercy  which 
I  never  can  forget.  I  came  home  from  abroad  out  of  order,  and 
was  obliged  to  go  oflF  upon  special  business  for  a  couple  of  days, 
being  tempted  by  a  fee  beyond  the  common  to  break  my  vaca- 
tion. And  when  I  came  home  I  found  a  request  from  Fresh- 
fields,  our  great  London  house,  to  go  to  Paris  to  examine  witnesses 
under  a  commission  on  behalf  of  the  Bank  of  England.    Thou^ 
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I  didn't  feel  well,  yet  the  large  fee  and  the  desire  to  see  Paris, 
where  I  have  never  been,  tempted  me  to  say  yes,  and  I  was  just 
starting,  when  I  received  a  countermand  by  telegraph  to  say 
that  the  bank  had  settled  the  action.  I  was  rather  disgusted  at  the 
loss  of  my  trip  to  Paris  at  the  expense  of  the  bank,  and  of  the  fee 
also;  and  in  two  days  afterwards  I  was  in  bed,  in  a  very  bad 
fever,  with  congestion  of  the  brain  and  lungs.  If  I  had  gone  to 
Paris,  humanly  speaking,  I  must  have  died,  for  I  should  have 
struggled  on  with  my  work  till  it  was  too  late,  and  should  have 
had  no  one  near  me  to  look  after  me,  a  thing  essential  in  a  bad 
fever." 


Most  of  his  letters  to  his  Philadelphia  friends  touch  upon  the 
coming  struggle  between  the  North  and  the  South,  and  his  anxious 
thought  is  that  his  own  country  and  theirs  shall  not  be  drawn  into 
a  hostile  encounter.  "I  hope,"  he  says,  "this  present  squabble 
in  the  far  West  will  not  alienate  England  and  America.  It 
would  be  a  miserable  business  to  go  to  war  for  such  a  matter. 
Your  men  seem  to  have  been  precipitate  and  aggressive.  I  only 
trust  neither  side  has  by  this  time  gone  too  far  to  recede  with 
dignity  and  leave  the  matter  either  to  negotiation  or  aibitration. 
.  I  remember  being  much  struck  by  what  you  said  at  my  father's 
house  in  Park  Crescent  as  to  the  help  that  America  would  give 
us  if  there  arose  real  danger  of  our  independence  being  lost.  I 
believe  really  that  Jonathan  would  not  like  to  see  John  killed, 
though,  maybe,  he  wouldn't  mind  seeing  him  worried  a  bit ;  but, 
if  Jonathan  actually  goes  into  the  ring  with  John,  I  don't  know 
what  he  would  say  if  John  was  the  same  moment  assailed  in  the 
rear.  However,  I  do  pray  that  the  wise  and  religious  men  of  both 
nations  will  do  their  utmost  to  avert  such  a  world-wide  calamity 
as  the  two  free  nations  of  mankind  endeavouring  to  injure  and 
ruin  one  another  to  the  certain  ultimate  injury  of  both.  I  won't 
believe  such  a  thing  till  it  actually  takes  place." 


When  the  irrepressible  conflict  ended  in  wa;*  and  the  armies 
of  the  North  and  South  were  confronting  each  other  on  the 
field,  the  chief  justice,  like  many  other  eminent  Ene:lishmen  of 
the  day,  was  disposed  to  give  his  sympathy  to  the  Confederacy. 
For  the  descendants  of  the  men  who  signed  the  declaration  of 
independence  to  call  the  men  who  had  seceded  "rebels"  was,  he 
thought,  rather  amusing.  "You,"  he  says,  "broke  oflF,  in  my 
opinion,  quite  rightly  from  a  monarchy  of  800*  years,  because  it 
was  being  administered  in  a  sense  oppressive  to  you.  Well  the 
South  breaks  off  from  a  constitution  eighty  years  old,  and  lan- 
guage is  used  to  them  that  would  have  been  extreme  in  the  mouth 
of  Lord  North  or  his  cabinet.     It  is  nothing  to  prove,  as  Mr. 
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Everett  has  done,  quite  conclusively,  that  the  constitution  did 
not  provide  for  its  own  dissolution — of  course,  it  did  not.     But, 
surely,  in  common  sense,  so  large  a  body  as  the  South  has  the 
light  to  set  up  for  itself,  if,  in  a  long  course  of  years,  it  found 
or  thought  it  found,  the  whole  federation  formed  in  a  sense 
commercially  hostile  to  them,  and  for  the  benefit  of  the  other 
great  division  of  the  country — ^in  particular  for  the  benefit  of 
Pennsylvania.     If  we  persisted  in  making  every  Irishman  pay 
more  for  every  knife  and  nail  and  every  set  of  cotton  or  linen 
he  used,  to  benefit  Liverpool  and  Manchester  and  Sheffield,  I, 
for  one,  should  say  that  Ireland  would  be  perfectly  justified  in 
setting  up  for  herself,  if  she  was  really  strong  enou^  to  stand 
alone.     And  sure  I  am  that  no  very  warm  sympathy  would  be 
felt  for  England  in  an  attempt  to  coerce  her  to  submission.     It 
is  very  well  for  you  and  Binney  to  assure  me  that  we  who  think 
the  selfishness  of  the  North  had  something  to  do  with  the  seces- 
sion of  the  South  are  quite  wrong,  but. the  facts  remain,  and  I 
suppose  human  nature  is  the  same  with  you  as  with  us,  and  it 
is  not  in  human  nature  to  like  to  be  the  victim  of  protectionist 
tariffs.    We  don't  like  it  here,  and  I  suppose  the  South  don't  like 
it  there."    Even  as  latfe  as  March,  1864,  he  says,  in  a  letter  to 
Mr.  Binney.    "The  Sbuthem  treachery,  in  which  the  war  be^an, 
and  the  hateful  and  barbaric  ends  (as  I  think  them)  for  which 
the  South  are  struggling,  utterly  prevents  my  wishing  success 
to  them,  however  much  such  men  as  Ijongstreet  and  Lee  and  Jack- 
son-command  my  sympathies,  in  spite  of  their  cause.    My  diffi- 
culty remains  what  it  always  has  been,  to  see  on  what  principle  a 
man  who  maintdns  that  the  2,000.000  Americans  were  justified 
in  casting  off  the  yoke  of  George  TIT,  and  Lord  North,  is  to  main- 
tain that  the  4,000.000  of  the  Southerners  were  not  justified  in 
casting  off  the  yoke  of  Mr.  Lincoln  and  his  ministry.    The  treach- 
ery of  Floyd  and  others  is  as  hateful  to  me  as  it  is  to  you,  and 
slavery  is  perhaps,  if  that  be  pa^^sible,  more  hateful:  but  I  can- 
not see  that  either  of  these  thinq:s  touches  the  real  question, 
which,  as  T  conceive,  is  now  whether  4,000,000  of  men,  resolute 
and  determined  to  stand  alone,  have  not  on  any  ground,  most  cer- 
tainly on  American  ground,  the  right  to  stand  alone.     It  seems 
to  me  that  the  war  lias  been  for  sometime  past,  on  your  part,  a 
simple  war  of  conquest,  and  with  wars  of  conquest  and  coercion, 
whether  waged  by  despots  or  by  republics,  I  have  no  manner  of 
sympathy." 

» 
It  was  many  months  after  this  before  he  began  to  see  that  the 
cause  of  the  war  was  not  the  tariff,  but  slavery,  and  that  the  North 
was  imbued  with  a  patriotic  desire  to  preserve  the  Union,  and 
from  this  time  he  became  a  faithful  friend  of  the  government  at 
Washington.    But  the  Trent  affair  gave  his  sympathies  a  severe 
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wrendi.  The  acclamations  of  the  people  of  New  York  and  Bos- 
ton, and  the  comments  of  the  Northern  newspapers  over  the 
illegal  act  of  Wilkes  in  taking  Mason  and  Slidell  from  the  British 
vessel,  the  Trent,  distressed  hini.  "I  must,"  he  wrote,  "unlearn 
Lord  Stowell  and  burn  Wheaton,  if  there  is  one  word  of  defense 
for  the  American  lieutenant."  He  lamented  the  extreme  meas- 
ures taken  by  the  administration  of  the  Northern  States,  the  whole- 
sale arrest  of  suspects,  and  their  imprisonment  without  trial.  "The 
love  of  liberty,"  he  wrote  Mr.  Binney,  "seems  to  have  gone  to 
sleep  and  to  have  died  out  in  your  country.  The  arrest  of  cit- 
izens on  false  pretexts,  or  none,  the  suspension  of  the  habeas 
corpus,  and  the  cry  for  'strong  measures'  are  indications  to  our 
minds  here  that  true  freedom  has  ceased  to  be  regarded  as  the 
first  object  either  by  the  governors  or  the  people.  And  there  is, 
to  me,  no  more  fearful  or  crushing  despotism  than  that  of  an 
irresponsible  government  elected  by  popular  suflFrage.  .  .  . 
It  is  one  of  the  most  detestable  inventions  of  that  odious  pro- 
fligate in  France,  the  despotism  founded  upon  universal  suflFrage, 
which  he  has  there  succeeded  in  establishing.  I  know  that  there 
are  times  when  vigorous  measures  are  essential,  and  the  sub- 
stance and  not  the  forms  of  freedom  should  be  regarded.  I  only 
hope  that  there  is  more  care  for  the  substance  than  the  utter 
carelessness  about  the  forms  seems  to  show  now  amongst  you." 


Chief  Justice  Coleridge  landed  in  New  York  in  August, 
1883,  as  the  guest  of  the  New  York  Bar  Association,  which  had 
the  year  before  invited  him  through  our  secretary  of  state  and 
minister  to  England,  "as  a  help  to  that  cordial  understanding  be- 
tween our  two  countries  which  both  of  us  have  at  heart,"  and  for 
the  next  two  months  he  was  entertained  at  an  endless  succession  of 
dinners,  banquets  and  receptions,  until  he  was  obliged  to  explain 
that  it  was  only  the  lord  mayor  who  was  able  to  dine  eight  or  nine 
times  in  one  week.  He  sat  for  one  day  with  the  Supreme  Court 
of  the  United^  States,  and  did  ever  a  company  of  lawyers  gaze 
upon  a  greater  bench  than  those  who  in  that  room  in  the  capitol 
at  Washington  on  that  memorable  afternoon  saw  in  one  court  the 
chief  justice  of  England  and  the  "most  august  judicial  tribunal 
in  the  world,"  as  Lord  DuflFerin  described  the  Supreme  Court  of 
the  United  States  when  he  was  governor-general  of  Canada.  But 
the  chief  justice  does  not  seem  to  have  enjoyed  quite-  so  much 
his  visit  to  the  house  of  the  richest  American  of  that  day,  William 
H.  Vanderbilt  of  New  York.  "The  richest  mail  in  the  world 
asked  me  to  dine  and  I  went.  The  house  is  fabulously  splendid, 
very  magnificent,  but  no  repose  anywhere.  It  streams  money 
down  the  walls,  up  the  staircase — silver  was  nothing  accounted 
of  in  the  days  of  Solomon.    'Yes,  Mr.  Vanderbilt,'  I  said,  'there 
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has  been  nothing  like  it  since  Aladdin's  Palace.  It  only  wants  the 
Roc's  egg.'  You  should  have  seen  his  face.  He  had  not  the  least 
notion  what  I  was  talking  about,  and  I  shouldn't  wonder  if,  by, 
this  time,  he  has  given  a  commission  for  a  dozen." 


He  was  an  old  friend  of  Goldwin  Smith,  but  for  reasons  which 
came  out  later  he  was  prevented  from  going  to  Toronto  to  see 
him,  so  the  professor  came  to  Buffalo  to  see  the  judge.  He  was 
much  pleased  with  the  American  lawyers  he  met.  "It  is  impos- 
sible," he  afterwards  wrote,  "not  to  be  pleased  with  the  people, 
those  of  them  at  least  that  I  have  seen.  They  have  been  chiefly, 
but  not  exclusively  lawyers,  whom  De  Tocqueville  called  fifty 
years  ago,  and  Goldwin  Smith,  about  five  weeks  ago,  the  aris- 
tocracy of  the  country.  But  these  men  whom  I  have  seen  are 
a  real  aristocracy.  From  the  absence  of  a  capital,  in  our  sense 
of  the  word,  the  good  and  able  men  are  much  more  diffused 
than  they  are  with  us.  I  have  been  in  twenty  of  the  states,  and 
in  every  one  of  the  towns  where  I  have  been,  I  have  found  five  or 
six  men  quite  first  rate,  and  yet  content  to  live  in  these  second- 
ary cities,  to  lead  them  and  to  pass  their  lives  as  centers  of  a  pleas- 
ant, cultivated  society,  with  not  much  desire,  apparently,  of  ever 
going  any  farther  or  aiming  any  higher."  He  "fell  in  love"  with 
President  Arthur,  "a  very  nice  looking,  well  read,  well  mannered, 
courteous  gentleman,  looking  and  acting  the  president  to  per- 
fection." He  "worshipped  at  the  shrine  of  Mount  Vernon," 
thought  Boston  the  most  beautiful  city,  and  the  State  House 
.  there  the  most  beautiful  building  in  the  country.  "At  Washing- 
ton, at  Albany,  at  Chicago,  and  elsewhere,  you  see  much  grander 
and  more  costly  structures,  but  this  is  in  perfect  taste  and  propor- 
tion :  every  interspace  the  right  size,  every  moulding  right,  every 
decoration  refined — a  sort  of  Adams  architecture  of  noblest  type. 
.  .  .  The  situation  is  noble,  and  has  been  made  the  best  of." 
He  visited  Niagara  with  Goldwin  Smith  and  thought  William  M. 
Evarts  **the  finest  specimen  of  the  American  gentleman  and  law- 
yer." He  was  entertained  by  the  bar  associations  of  Cincinnati, 
Louisville  and  other  cities,  and  returned  home  with  pleasant  mem- 
ories of  the  American  judges  and  the  American  lawyers. 


In  a  speech  made  at  a  banquet  given  him  by  the  Chicago  bar, 
he  referred  to  the  hereditary  connection  between  his  family  and 
certain  distinguished  Americans,  and  claimed  to  be  regarded  not 
as  a  stranger  but  a  guest-friend.  "It  is  true  that  from  an  early 
period  of  my  life  I  have  admired  and  respected  this  great  republic. 
I  have  never  had  anything  to  unlearn.  My  father  was  the  friend 
of  some  of  your  great  lawyers  and  statesmen  who  have  gone  to 
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their  account.  Story,  Webster  and  others  have  dined  in  his  house 
and  have  pressed  his  hand.  I  have  had  the  honour  of  seeing 
them.  One  other  man — one  I  know  not  whether  known  in  thia 
country,  but  certainly  profoundly  respected  by  me  and  all  who 
bear  my  name  or  know  anything  about  him — Horace  Binney  of 
Philadelphia — was  my  father's  intimate  friend.  Therefore,  I 
came  to  a  land  which  I  have  been  taught  to  respect,  and  my  expe- 
rience of  it  only  shows  how  wise  was  the  teaching  I  received." 


There  was  but  one  unpleasant  not€  to  mar  the  harmony  of  the 
Chief  Justice's  visit.  Only  a  few  months  before  he  left  England, 
he  had  tried  and  sentenced  the  Fenian  dynamiters,  Thomas 
Gallagher  and  others,  to  penal  servitude  for  life.  It  was  not  im- 
possible that  these  sentences  would  endanger  the  life  of  the  judge, 
and,  accordingly  special  precautions  for  Lord  Coleridge's  safety 
were  offered  to  Lord  Granville,  the  British  foreign  secretary,  on 
behalf  of  the  government  of  the  United  States.  A  cipher  telegram 
to  this  effect  was  sent  to  Minister  Lowell,  and  a  translation  for- 
warded to  the  Chief  Justice.  *The  government  of  the  United 
States,"  said  the  telegram,  "desiring  to  show  our  guest  every  mark 
of  attention  and  respect,  has  directed  Lieutenant  John  McClellan, 
of  the  army,  to  assist  in  escorting  him  through  the  country  as  its 
representative."  But  the  precautions  were,  after  all,  needless,  for 
when  Be  was  leaving  for  home.  Lieutenant  MqClellan  assured  him 
that  he  might  have  safely  accomplished  his  ioumey  had  he  trav- 
eled just  as  an  American  gentleman  ordinarily  travels.  The  anx- 
iety of  the  English  government,  however,  kept  him  from  visiting 
his  friend  at  Toronto,  for  while  he  was  in  New  York  a  private  dis- 
patch came  to  the  English  consul  general  from  the  secretary  of 
foreign  affairs  at  London  in  these  words:  "Tell  the  Chief  Justice 
we  arfe  of  opinion  that  he  should  avoid  if  possible  going  to  Can- 
ada, if  there  is  any  risk  we  think  it  greater  there  than  in  the 
United  States.    Granville." 


The  Docket  has  one  personal  reminiscence  of  the  visit  of  the 
Chief  Justice  to  the  United  States.  In  the  first  week  of  October, 
1883,  he  came  to  St.  Louis  for  a  day  and  was  given  a  reception 
by  the  St.  Louis  Bar  Association  at  the  St.  Louis  Club,  then  lo- 
cated on  Washington  avenue.  The  Docket  was  a  very  young 
member  of  the  bar  at  that  time,  but  he  had  heard  much  of  the 
Chief  Justice,  not  only  as  a  jurist,  but  as  the  best  after-dinner 
speaker  in  England.  The  Docket  was  not  disappointed,  for  the 
reply  of  the  Chief  Justice  to  the  address  of  welcome  by  Samuel 
H.  Treat,  then  United  States  district  judge,  was  a  gem.  Lord 
Coleridge  began  by  disclaiming  in  his  delightful  way  the  rather 
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flattering  words  of  the  federal  judge.  "For  myself,"  he  said,  "ac- 
customed as  I  have  long  been  to  the  criticism  of  English  writers, 
I  have  some  difficulty  in  recognizing  in  the  far  too  flattering  por- 
trait given  in  this  address,  any  traces  of  the  features  of  the  origi- 
nal with  which  I  have  been  so  long  familiar  in  the  severely  truSi- 
ful  mirror  of  English  newspapers.  But  the  truth  obliges  me  to 
say  that,  as  we  all  know,  distance  lends  enchantment  to  the  view; 
and  as  the  English  portrait  painters  are  much  nearer  to  their  sub- 
ject, so  it  is  tolerably  certain — especially  as  one  knows  that  from 
their  omniscience  anything  like  error,  anything  like  personal  prej- 
udice, anything  like  hard  feeling  is,  from  the  necessity  of  the 
case,  uniformly  absent — it  is  quite  certain  that  the  English 
portrait  will  be  more  correct  than  the  American.  I  can  only 
say  sincerely  that  I  am  not  aware  that  I  have  risen  in  our 
common  profession  by  any  dishonorable  are,  and  I  can  truly 
say  that  I  have  devoted  the  best  of  those  poor  powers  which 
alone  I  can  command  to  the  discharge  of  the  many  complicated 
and  most  important  duties  of  the  high  office  which.it  is  my  lot 
to  fill.'' 


He  then  spoke  of  the  recent  reform  in  court  procedure  in  Eng- 
land, and  the  difficulties  he  had  encountered.  "But,  our  common 
law  has  had  great  dangers  to  meet  and  overcome.  The  wise  and 
broad  liberality  of  Lord  Holt  and  Lord  Mansfield  would  have  ante- 
dated many  of  those  salutary  changes  which  are  now  embodied 
in  the  law,  had  it  not  been  for  the  narrow  and  unbending  learn- 
ing of  Lord  Kenyon  and  Lord  Eldon,  which  postponed  them  for 
nearly  a  century.  And  in  the  same  way  the  broad  and  manly 
sense  of  the  judges  of  the  Queen's  Bench  and  of  the  Common 
Pleas,  in  the  times  of  Lord  Denman  and  Lord  Campbell,  were 
overborne  and  crowded  out  and  overruled  by  a  great  lawyer  in- 
deed, but  a  man  of  the  most  narrow  technicality,  who,  when  he 
was  young,  dominated  Westminster  Hall  with  the  most  despotic 
sway.  I  mean  Baron  Parke,  who  was  afterwards  known  as  Lord 
Wensleydale.  He  was  a  man  who  used  to  rejoice  in  non-suiting 
the  plaintiff  in  an  undefended  cause,  that  is  to  say,  doing  what 
by  the  very  nature  o  fthe  case  was  injustice.  He  resisted  with 
the  utmost  of  his  ability  the  very  slightest  attempts  that  were 
made  to  allow  amendments  in  the  pleadings.  For,  said  he,  'Good 
heavens !  Think  of  the  state  of  the  record. '  That  is,  he  thought 
of  the  parchment.  The  clients  were  nothing.  And  he  set  him- 
self deliberately  to  destroy  and  defeat  the  intentions  of  the 
English  Parliament  in  1852  and  1854,  to  introduce  something  of 
an  equitable  breadth  and  freedom  into  our  common  law  pro- 
cedure as  it  existed  at  that  time,  and  he  succeeded.  I  should 
be  sorry  to  think  that  this  was  a  fair  description  of  everything 
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existing  at  that  time,  but  I  remember  a  great  and  esteemed  law- 
yer— ^I  do  not  know  whether  his  name  has  reached  this  side  of 
the  Atlantic  in  the  honor  and  distinction  it  should,  I  allude  to 
Mr.  Justice  Maule,  one  of  the  most  powerful  intellects  I  ever 
knew,  and  at  the  same  time  a  man  who  was  certainly  gifted  with 
a  slight  turn  of  friendly  satire.  I  remember  once  hearing  him  say 
in  court  to  a  gentleman  of  the  bar  who  was  arguing,  'Well,'  he 
said,  'that  seems  a  horror  in  morals  and  a  monster  in  argument. 
Now,  the  case  in  Meeson  and  Wellsby  that  lays  it  down  is  the 
law.'  "  Then  came  this  clever  and  sarcastic  touch :  **I  do  not  want 
to  say  a  single  word  against  the  moral  worth  nor  the  intellectual 
force  of  these  men.  They  were  learned  men,  and  men  of  extraor- 
dinary power;  men  who,  if  they  had  not  had  that  extraordinary 
power,  could  not  have  done  what  they  did ;  because  I  have  learned 
what  you  know,  that  in  literature,  in  morals  and  politics,  in  any- 
thing that  you  please,  a  man,  to  do  much  harm  must  be  an  able 
man  and  rather  a  good  one."  And  he  concluded:  "But  the  com- 
mon law,  happily,  has  survived  these  dangers.  It  has  survived  to 
guard  our  freedom  with  its  own  great  majesty.  It  has  survived 
to  be  one  amongst  the  many  links  which  I  hope  bind  England 
and  America  indissolubly  together.  England  is  in  a  certain 
sense  the  mother  ,and  America  is  the  child.  And  the  mother, 
like  other  mothers,  sufiFered  many  pangs  and  much  sorrow  at  the 
birth  of  her  cHild.  But  now  all  those  have  passed  away,  and  'she 
knoweth  no  more  sorrow,'  for  the  joy  and  the  pride  with  which  she 
looks  upon  the  greatness  and  the  glory  of  what  she  has  brought 
forth." 


Eight  years  later  the  Dockbt  visited  London  for  the  first  time, 
and  being  introduced  to  the  Lord  Chief  Justice  as  one  of  his  hosts 
at  St.  Louis,  was  most  cordially  received  and  was  shown  many 
courtesies  by  the  head  of  the  English  Common  Law  Bench.  He 
has  still  in  his  possession  this  short  note.  "Admit  the  Docket 
to  all  the  law  courts.  Coleridge,  L.  C.  J.  Law  Courts,  July  9, 
1891."  And  last  year  when  he  went  to  England  to  study  cnmi- 
nal  procedure,  he  received  a  similar  introduction  to  the  English 
court  rooms  from  the  present  Chief  Justice  of  England,  Lord 
Alverstone,  and  had  the  honor  of  an  invitation  to  sit  on  the 
bench  with  the  present  Lord  Coleridge. 
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This  great  work,  one  of  the  American  legal  classics,  has  been  many 
times  reviewed  in  these  columns,  as  often  as  the  previous  four  editions 
have  appeared.  Our  estimate  of  this  distinguished  author  and  his  valuable 
and  learned  treatise  on  the  Law  of  Municipal  Corporations  was  given  last 
month  in  the  same  number  of  the  Review  in  which  his  portrait  appeared. 
Our  readers  are  referred  to  that  article,  ante,  page  588. 


Thx  American  State  Reports. — Containing  the  cases  of  general  value  and 
authority  subsequent  to  those  contained  in  the  "American  Decisions"  and 
the  "American  Reports,"  decided  in  the  Courts  of  Last  Resort  of  the 
several  States.  Selected,  reported  and  annotated  by  A.  C.  Freeman.  Vols. 
137-138:     Bancroft,  Whitney  Co.,  San  Francisco.    1911. 

With  the  usual  careful  selection  of  cases  which  this  series  presents  to 
the  profession,  Volume  138  contains  valuable  and  extensive  notes  on  Who 
Are  Accomplices;  Revocation  of  Agreements  to  Arbitrate;  What  Constitutes 
Besertion  as  a  Ground  of  Divorce;  Admissibility  in  Evidence  of  Books  of 
Account;  Grounds  for  the  Removal  of  Executors  and  Administrators; 
Signing  Contracts  in  Ignorance  of  Their  Contents,  and  the  Delivery  and 
Acceptanec  of  Policies  of  Insurance.  The  notes  in  Volume  137  are  on 
Contempt  Proceedings  to  Enforce  Payment  of  Alimony;  the  Effect  of  Fail- 
ing to  Execute  and  Record  a  Chattbl  Mortgage;  the  Elstoppel  of  a  Municipal 
Corporation  to  Contest  Illegal  Claims  or  Expenditures;  Proof  of  Death  in 
Life  and  Accident  Insurance;  Personal  Liability  of  Judges  and  Judicial 
Officers;  the  Duties  of  the  Tenant  for  Life  to  the  Remainderman  and  Re- 
versioner; Description  of  Property  in  Mortgages;  What  Is  Vagrancy,  and 
the  Waiving  of  the  Vendor's  Lien. 


The  Laws  of  England. — Being  a  complete  statement  of  the  whole  law  of 
England.  By  the  Right  Honoitrable,  the  Earl  of  Halsbuby.  Volume 
XVI.  London:  Butterworth  &  Co.,  11  and  12,  Bell  Yard,  Temple  Bar. 
Rochester:  N.  Y.  Lawyers'  Co-Operative  Publishing  Company.    1911. 

The  sixteenth  volume  of  this  monumental  work  contains  but  three  titles, 
but  they  are  very  valuable  ones,  namely:  Highways,  Husband  .and  Wif^, 
and  Income  Tax.  Everything  that  has  been  said  in  the  Review  in  praise 
of  the  preceding  volumes  might  be  repeated  as  to  the  present  'volume.    The 
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title  Husband  and  Wife  is  the  work  of  one  of  the  Judges  of  the  probate 
and  divorce  division  of  the  High  Court  of  England,  assisted  by  two  bar- 
risters. 

Handbook  on  the  Law  of  Pabtnership,  Including  Limited  Pabtnerships. 
— ^By  Eugene  Allen  Gilmore,  Professor  of  Law,  University  of  Wisconsin. 
St.  Paul,  Minn.:  West  Publishing  Company.    1911. 

As  stated  by  Professor  Gilmore  in  the  preface  to  this  tK)ok,  the  original 
arrangement  with  the  publishers  contemplated  not  an  entirely  new  treatise 
on  the  Law  of  Partnership,  but  merely  a  new  edition  of  Mr.  William 
George's  text  on  that  subject.  After  the  work  was  begun,  however,  it 
was  deemed  advisable  to  abandon  Mr.  George's  text  for  the  most  part,  and 
to  prepare  a  substantially  new  treatise,  using  such  portions  of  his  work  as 
were  found  suitable.  This  plan  was  followed  and  with  the  exceptions  of 
Chapters  VIII  and  IX,  which  are  reproduced  substantially  as  found  in  Mr. 
George's  book,  with  the  addition  of  later  cases,  the  present  book,  both  in 
arrangement  and  text,  is  new. 

Professor  Gilmore  uses  practically  the  same  classification  as  he  used  in 
his  cases  on  the  Law  of  Partnership  and  it  would  be  difficult  to  surpass 
this  classification,  with  its  many  excellent  qualities.  It  is  so  logical  and 
convenient  that  one  can  readily  find  a  discussion  of  the  proposition  in  which 
he  is  interested,  a  merit  which  is,  by  no  means,  possessed  by  all  texts  on 
this  subject. 

This  treatise  is  one  of  the  Hornbook  series,  with  the  leading  principles 
of  this  branch  of  the  law  stated  in  black  letter  type,  a  meritorious  plan, 
which  has  received  the  decided  approval  of  the  legal  profession. 

In  this  work  will  be  found  a  clear  and  definite  statement  of  the  leading 
principles  of  the  law  as  it  is,  and  but  little  space  is  devoted  to  the  discus- 
sion of  controverted  points  or  to  the  advancement  of  new  theories.  The 
citations,  while  not  exhaustive,  are  sufficiently  full  for  practical  purposes. 
The  book  is  sure  to  receive  the  hearty  approval  of  both  practitioners  and 
students. 

Handbook  on  the  Construction  and  Interpretation  of  the  Laws.  Sec- 
ond Edition.  By  Henry  Campbell  Black.  St.  Paul,  Minn.:  West  Pub- 
lishing Co.    1911.     (Hornbook  Series.) 

This  is  a  new  edition  of  a  volume  of  the  same  title  published  in  1896. 
Recent  citations  have  been  inserted  and  the  text  has  been  revised  and  in 
some  places  rewritten.  The  chapter  on  'Interpretation  of  Judicial  Deci- 
sions and  the  Doctrine  of  Precedents"  has  been  omitted  in  the  later  edition, 
but  two  chapters  on  "Construction  of  Statutes  as  a  Whole  and  with  Ref- 
erence to  Existing  Laws"  and  ''Adopted  and  Re-enacted  Statutes,"  have 
been  added.  The  author  is  in  ssrmpathy  with  the  recent  changes  in 
the  attitude  of  the  courts  toward  more  liberal  construction  of  statutes, 
and  his  work  is  an  "endeavor  to  give  adequate  expression  to  the  one  car- 
dinal and  fundamental  principle  of  all  true  interpretation,  that  the  actual 
Intention  of  the  legislature  should  in  all  cases  be  sought  out  and  made  effect- 
ive."   It  is  a  valuable  handbook  for  the  practitioner's  library. 
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Select  Cases  Before  the  King's  Council  in  the  Stab  Chamber.  Vol. 
II.  Edited  from  the  Records  in  the  Public  Record  Office,  by  I.  S. 
Leadam,  of  Lincoln's  Inn,  Barrlster-at-Law.  Selden  Society  Publica- 
tions.   Vol.  XXV,  for  the  year  1910.    London:  Bernard  Quaritch.    1911. 

Some  eight  years  ago  much  new  light  was  thrown  on  the  vexed  questioB 
of  the  origin  and  character  of  the  so-called  Court  of  Star  Chamber,  by  the 
publication,  under  Mr.  Leadam's  able  editorship,  of  a  volume  of  select 
pleas  of  thlsxourt  or  council  gathered  from  interesting  records  preserved 
in  the  Public  Record  Office.  This  material  showed  clearly  that  the  origin 
of  the  Star  Chamber,  or  ''camera  stellata,"  is  to  be  sought  for  in  connec- 
tion with  the  supreme  jurisdictional  power  of  the  crown  and  that  the  exer- 
cise of  this  power  in  the  form  of  Judicial  proceedings  of  the  King's  Council 
in  the  Star  Chamber  was  merely  defined  by  the  famous  statute  of  1487» 
which  has  often  been  erroneously  considered  as  the  origin  of  a  Court  of 
Star  Chamber.  In  his  scholarly  introduction  to  his  first  volume,  Mr. 
Leadam  discussed  the  relation  of  the  Star  Chamber  to  the  King's  Council 
and  the  character  and  importance  of  the  cases  selected  as  illustrations 
of  its  activities  under  Henry  VII.  The  present  volume  is  a  continuation 
of  the  former  one  and  covers  almost  the  entire  reign  of  the  second  Tador 
ruler,  Henry  VIII,  from  1509  to  1544.  Taken  togethei^  the  two  volumes, 
with  their  introductions,  furnish  a  most  valuable  and  unique  view  and 
discussion  of  a  great  and  much  misunderstood  legal  administrative  insti- 
tution. Our  views  of  the  Star  Chamber  have  been  so  colored  and  distorted 
by  reason  of  its  later  prominence  as  an  agent  of  Stuart  tyranny  that  its 
popular  and  beneficent  artivities  during  the  early  Tudor  period  have  been 
overlooked  and  forgotten  by  many  historians  and  legal  writers.  It  will  be 
the  purpose  of  this  review,  therefore,  to  bring  out  the  character  and  scope 
of  its  legal  and  administrative  activities  in  relation  with  popular  welfare 
under  Henry  VIII. 

The  progress  in  English  government  and  law  has  been  steadily  towards 
centralization  and  nationalism.  The  first  governments  were  tribal  king- 
doms, the  first  laws  were  tribal  codes.  Then  came  a  period  of  Anglo- 
Saxon  nationalism,  with  government  and  law  both  largely  decentralized. 
The  Norman  conquest  resulted  in  a  strong  centralized  monarchy,  with 
little  nationalism  but  some  support  from  the  people  as  against  feudal  de 
centralization,  which  meant  anarchy,  and  the  continental  imperialism  of 
the  Roman  Church.  Feudalism  and  the  Church  were  both  brought  under 
royal  control,  and  Henry  I  and  Henry  II  established  a  system  of  legalized 
despotism  or  a  "rule  of  law,"  in  which  is  to  be  found  the  origin  of  most  of 
the  great  legal  institutions  and  practices  of  English  law.  Excessive  royal 
tyranny  under  Richard  I  and  John,  together  with  the  growth  of  a  national 
baronage  and  a  national  church,  resulted  in  the  famous  limitation  on  the 
royal  power  known  as  the  Magna  Carta.  The  reign  of  Henry  III  saw 
an  attempt  at  aristocratic  oligarchy  under  Simon  de  Montfort.  This  was 
foiled  by  the  energy  and  ability  of  Prince  Edward,  who  adopted  a  national 
policy,  which  drew  to  him  a  portion  of  the  baronage  and  large  numbers  of 
the  towns.  He  thus  became  the  first  really  national  king  since  Harold 
and  established  government  and  law  on  a  centralized  and  national  basis,. 
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though  not,  as  has  sometimes  been  stated,  on  a  popular  or  democratic 
hasis.  There  was  as  yet  no  democracy  in  the  modern  sense.  With  the 
reconciliation  of  various  discordant  elements  into  a  national  system  under 
Edward  I,  modem  English  development  may  be  said  to  have  begun.  A 
parliament,  composed  chiefly  of  land  owners  and  well-to-do  merchants,  de- 
veloped rapidly  and,  through  its  growing  control  of  taxation  and  legisla- 
tion, it  imposed  severe  restrictions  on  the  royal  executive  and  administra- 
tive power.  Two  of  the  later  Plantagenets  were  deposed  by  aristocratic 
parliamentary  agency  and  the  Lancastrian  parliamentary  kingship  was  the 
result.  The  policy  of  the  Lancastrian  rulers,  however,  was  static  and 
almost  reactionary  and  by  the  adoption  of  a  more  popular  attitude  in  mat- 
ters of  trade  and  commerce  the  legitimist  or  Yorkist  faction  grew  strong 
enough  to  control  the  government  and  then  gain  the  crown.  With  their 
triumph  the  prestige  of  parliament  declined  and  the  King's  Council  came' 
to  stand  as  the  friend  and  protector  of  the  people  against  aristocratic  op- 
pression. The  Council,  in  certain  cases  of  special  import,  sat  in  the 
^'camera  stellata,"  or  Star  Chamber,  and  thus  a  sort  of  Judicial  committee 
of  the  Privy  Council  was  developed.  The  Yorkist  monarchy  collapsed 
on  account  of  personality  rather  than  policies.  Henry  Tudor  not  only 
married  Elizabeth  of  York — ^he  became  firmly  wedded  to  his  deceased 
father-in-law's  policies.  The  real  break  in  English  history  for  the  fifteenth 
century  should  be  the  fall  of  the  Lancastrian  parliamentary  monarchy, 
rather  than  the  Yorkist  collapse,  which  meant  a  change  of  rulers  and 
hardly  anjrthlng  else. 

Henry  VII  had  little  difficulty  in  getting  the  sanction  of  a  factional 
and  subservient  parliament  to  the  Yorkist-Tudor  system  of  government 
and  law.  Aristocratic  parliamentary  government  of  the  mediaeval  type 
had  had  its  day  and  it  was  to  be  two  centuries  and  more  before  Puritan  law- 
yers and  statesmen  were  to  win  the  fight  for  the  theory  of  parliamentary  su- 
premacy over  the  crown  and  the  courts.  The  enemies  of  the  new  strong  mon- 
archy in  the  later  fifteenth  and  early  sixteenth  centuries  were  the  great  land- 
holders and  aristocrats  and  it  was  to  curb  these  and  to  protect  the  "people 
of  lesser  degree"  from  any  high-handed  oppression  that  the  Star  Chamber 
procedure  was  instituted.  It  will  thus  be  seen  that  the  Star  Chamber, 
speaking  historically,  was  a  manifestation  of  popular  government  of  a  non- 
representative  character  as  against  aristocratic  government  of  a  narrow, 
non-democratic  representative  type. 

While  exercising  Judicial  powers  of  a  definite  sort  from  Edward  Ill's  time 
on  it  was  not  until  1453  that  an  act  of  parliament  empowered  the  chan- 
cellor to  enforce  the  attendance  of  persons  summoned  'before  the  King's 
Council,  by  writ  of  privy  seal,  in  such  cases  as  were  not  determinable  by 
common  law.  The  increase  of  royal  power  in  the  next  forty  years,  the 
turmoils  and  dissensions  in  the  realm,  the  lack  of  good  local  Justice,  and 
the  vexatious  delays  in  the  central  courts  all  favored  an  enlargement  of 
the  Judicial  functions  of  the  King's  Council.  The  statute  of  1487  provided 
for  a  committee  or  commission  of  not  more  than  seven  persons  consisting 
of  the  chancellor,  the  treasurer,  the  keeper  of  the  privy  seal,  or  any  two 
of  them,  with  a  bishop,  a  temporal  lord,  and  the  two  chief  Justices,  or  in 
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their  absence  other  Justices.  This  body  was  to  take  cognizance  of  "on- 
lawful  maintenance,  giving  of  licenses,  signs,  and  tokens,  great  riots  and 
unlawful  assemblies."  Broadly  construed,  it  was  given  power  to  remedy 
abuses  against  public  order  and  to  act  as  a  supervisory  and  admonitory 
organ  of  the  strong  monarchy.  That  it  was  regarded  with  suspiciom  and 
dislike  by  the  courts  of  common  law  there  can  be  no  question.  The  two 
chief  Justices  seldom  attended  and  the  proceedings  of  the  Star  Chambw 
were  marked  by  an  absence  of  legal  forms  and  procedure.  It  was  perhaps 
this  fact  that  led  the  common  law  courts  to  a  more  steadfast  and  unwaver- 
ing allegiance  to  ancient  procedure  and  delayed  law  reform  in  England, 
and  also  in  America,  by  traditional  usages.  If  the  American  legal  profes- 
sion in  general  knew  more  of  the  history  of  English  law  they  would  be 
more  willing  to  reform  legal  procedure  in  this  country.  To  some  of  the 
profession  the  axiom  of  "where  ignorance  is  bliss  (or  litigatory  profits) 
'tis  folly  to  be  wise"  might  apply,  though  surely  not  to  all.  There  was 
some  reason  for  the  adherence  to  technicalities  in  early  modem  English 
law.  It  would  'be  hard  to  give  any  valid  reason  for  adherence  to  obsolete 
procedure  and  practice  in  twentieth  century  American  law.  The  methods 
of  the  Star  Chamber  were  direct  and  informal  and  might  easily  become 
arbitrary  and  unjust,  as  indeed  they  later  became.  All  sorts  of  evidence 
was  admitted,  even  hearsay,  and  the  lack  of  thorough  legal  knowledge 
and  training  on  the  part  of  the  royal  counsellors  was  often  evident  The 
tendency  was  towards  conciliar  Judicial  control  and,  in  1529,  an  act  was 
passed  making  the  president  of  the  council  a  regular  member.  He  had 
already  sat  in  the  Star  Chamber  and  this  merely  made  his  position  more 
legal.  In  1540  a  statute  was  passed  giving  royal  proclamations  the  force 
of  laws  and  enacting  that  those  who  offended  against  such  proclamations 
should  be  punished  by  the  officers  of  the  crown,  together  with  some  bishops 
and  Judges,  "in  the  Star  Chamber  or  elsewhere" — ^this  "elsewhere"  meant 
the  council  in  any  other  form  of  session. 

That  the  dictum  of  Sir  Thomas  Smith  to  the  effect  that  the  object  of  the 
Star  Chamber  was  "to  bridle  such  stout  noblemen  or  gentlemen  who  would 
offer  wrong  by  force  to  any  manner  of  men,  and  cannot  be  content  to  de- 
mand or  defend  the  right  by  order  of  the  law,"  is  not  far  short  of  the 
truth,  is  shown  'by  the  interesting  array  of  cases  having  to  do  with  the 
public  welfare  which  Mr.  Leadam  has  collected.  Instead  of  being  active 
in  a  political-tyrannical  way,  as  we  are  prone  to  imagine  it  was,  we  find 
the  Star  Chamber  performing  functions  of  an  economic-legal  character, 
such  as  we  associate  today  with  our  Interstate  Commerce  Commission  and 
sometimes  with  our  federal  courts.  Greedy  sixteenth  century  capitalists  who 
were  guilty  of  regrating,  engrossing,  or  forestalling,  or,  in  modem  parlance, 
"cornering  the  market,"  to  the  harm  of  the  community,  are  summoned  be- 
fore the  Star  Chamber  which  definitely  undertook  "the  regulation  of  trade, 
especially  in  those  branches  of  It  which  most  nearly  concern  public  tran- 
quility, the  trade  in  foodstuffs."  The  eagerness  with  which  people  sought 
redress  from  the  Star  Chamber  indicates,  as  Mr.  Leadam  says,  that  "the 
Court  of  Star  Chamber,  like  the  Court  of  Requests,  was  at  this  time  in- 
voked as  the  protector  of  the  weak  against  the  strong,  of  the  commonalty 
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against  aristocratic  oppressors."  Thus  we  have  the  interesting  and  re- 
markable series  of  pleas  in  which  the  inhabitants  of  the  Tillage  of  Thing- 
den  are  pitted  against  the  wealthy  landowner,  John  Mulsho,  over  the 
question  of  enclosures.  The  case  of  Bareth  and  Others  vs.  Newby,  over 
forestalling,  regrating  and  engrossing,  is  another  example.  Two  interest- 
ing cases  are  concerned  with  survivals  of  serfdom  or  bondage,  and  sev- 
eral have  to  do  with  the  maintenance  of  the  government's  policy  of  con- 
trolling prices  and  export  and  import  trade.  In  all  of  these  there  is 
much  of  value  for  the  student  of  law,  history,  or  economics,  and  also,  inci- 
dentally, for  the  student  of  society.  Each  important  case  is  carefully 
discussed  and  analyzed  in  tl^e  lengthy  introduction  tp  the  volume,  a  careful 
reading  of  which  is  a  liSeral  education  on  the  subject  of  th^  Star  Chamber 
in  the  sixteenth  century. 

The  editing,  introduction,  notes,  and  appendixes,  of  which  last  there 
are  several  of  great  economic  interest  and  importance,  have  been  done  with 
the  usual  care,  diligence,  and  scholarship  characteristic  of  the  publications 
of  the  Selden  Society.  The  proofreading,  however,  ha$  been  a  little  care- 
less In  places,  as  on  p.  10,  line  18,  where  1911  in  printed  for  1511;  also  the 
omission  of  the  word  "of,"  on  p.  25,  and  the  occasional  lack  of  note  num- 
bers. In  all  other  respects  the  volume  is  a  pleasure  and  delight  and  is  a 
welcome  addition  to  the  long  row  of  blue  tomes  previously  published  by 
the  great  legal  society  of  England. 
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A  TRIAL  FOR  MURDER  IN  ENGLAND. 
(Continued  Jrom  page  70f). 

The  Oasb  in  the  Coubt  of  ObiminaL  Appeai#. 

On  July  22d,  the  appeal  of  the  prisoner  came  before  the 
Court  of  Criminal  Appeal,  sitting  at  the  Royal  Courts  of 
Justice,  in  London.  The  prisoner  was  not  present,  the 
appeal  involving  only  questions  of  law,  and  he  was  repre- 
sented by  the  same  counsel  as  on  the  trial  at  Newcastle. 
The  court  was  composed  of  the  Lord  Chief  Justice  of  Eng- 
land (Lord  Alverstone),  Mr.  Justice  Lawrence  and  Mr. 
Justice  Phillimore. 

Mitchell  Innes,  K.  C„  with  Lord  William  Percy  for  the  prisoner. 

The  grounds  of  appeal  in  the  notice  were  (a)  misdirection,  (b)  com- 
ment by  the  prosecution  09  the  omission  of  the  wife  of  the  prisoner  to 
give  evidence  for  the  defense,  (c)  withdrawal  of  evidence  from  the  Jury. 
The  misdirection  and  withdrawal  of  evidence  involved  the  same  point. 
The  learned  judge  in  his  summing  up  dealt  first  with  the  question  of 
motive.  Evidence  of  motive  cannot  supplement  the  absence  of  evidence 
connecting  the  appellant  with  the  death  of  the  deceased.  If  the  evidence 
is  weak  on  that  point,  evidence  of  motive  cannot  be  invoked  to  supply  its 
place.  Before  ever  the  question  of  motive  was  reached,  the  evidence  con- 
necting appellant  with  the  crime  fell  far  short  of  what  was  requisite  upon 
any  criminal  charge,  and  d  fortiori  on  a  charge  of  murder.  The  evidence 
as  to  identification  by  the  witnesses  for  the  Crown  was  in  the  highest 
degree  unsatisfactory.  The  prosecution  called  witnesses  to  prove  that 
appellant  was  the  person  who  was  seen  traveling  in  the  same  compartment 
with  the  deceased,  Nisbet,  when  the  train  left  Newcastle.  The  learned 
Judge's  summing  up  on  Raven's  evidence  amounts  to  misdirection.    Raven 
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spoke  to  seeing  appellant  walking  with  Nisbet  at  Newcastle  Station.  M7 
submission  is  that  this  was  one. of  those  cases  where  a  man,  walking  to 
catch  a  train,  either  was  overtaken  by  or  himself  overtook  another  man, 
and  then  unconsciously  walked  beside  him.  It  was  proved  that  the  two 
were  not  talking.  Appellant  was  never  conscious  of  being  with  Nisbet,  and 
further,  though  he  had  seen  Nisbet  earlier,  he  never  saw  him  after  leaving 
the  booking  office.  Raven  admits  he  never  saw  the  two  men  talking,  but 
the  learned  Judge  did  not  put  this  to  the  jury.  Appellant  further  said  that 
he  first  went  to  the  urinal  and  then  up  platform  5  to  the  hinder  part  of  the 
train,  and  if  his  story,  which  on  this  point  is  consistent  with  Raven's  evi- 
dence, is  to  be  believed,  it  severs  him  from  Nisbet's  company  at  the  impor- 
tant moment  Then  there  was  the  evidence  of  Hepple,  an  old  and  deaf 
man,  who  had  for  twenty  years  been  a  friend  of  the  appellant  Hepple's 
evidence  was  no  doubt  given  in  perfect  good  faith,  but  clearly  for  the  pur- 
pose of  identification  we  have  to  rely  upon  Hepple's  powers  of  observation 
solely.  His  evidence  is  to  the  effect  that  either  appellant  or  his  com- 
panion had  his  hand  on  the  handle  of  the  door  of  the  compartment  into 
which  both  were  preparing  to  enter;  the  witness  then  says  he  walked 
down  the  platform  for  a  few  paces,  and  that  when  he  turned  round  the 
two  men  had  vanished.  Therefore,  having  his  back  to  appellant  he  was 
quite  unable  to  say  with  certainty  what  happened.  Hepple's  evidence  had 
a  certain  force  added  to  it  by  that  of  the  next  witness  to  identification. 
Hall;  but  if  Hall's  evidence  is  discredited,  that  would  materially  affect 
the  force  of  the  evidence  given  by  Hepple.  Hall's  evidence  was  that  he 
(Hall)  in  the  company  of  a  fellow-clerk  entered  the  same  train  as  the 
murdered  man,  and  that  he  saw  Nisbet  and  a  companion  whom  he  did 
not  know  get  into  an  adjoining  carriage.  Three  days  later  Hall  waff  taken 
to  the  police  station  for  the  purpose  of  identifying  the  person  he  saw 
getting  into  the  train,  and  he  there  pointed  Dickman  out  as  "very  much 
resembling  the  companion"  of  Nisbet.  .  More  is  now  known  about  the  cir- 
cumstances attending  the  identification  at  the  police  station,  and  an  in- 
quiry on  that  subject  was  addressed  by  the  Home  Secretary  to  the  Chief 
Constable  of  Northumberland.  The  reply  from  the  Chief  Constable  I 
now  propose  to  put  in. 

[The  Lord  Chief  Justice:  That  is  not  the  proper  way  of  bringing  evi- 
dence before  the  Court.1 

We  now  know  that  Hall,  before  purporting  to  identify  appellant,  had 
been  invited  to  try  and  see  him  through  a  window,  and  that  subsequently, 
before  the  identification,  he  had  a  back  view  of  appellant  at  the  police 
station.  In  view  of  the  great  gravity  of  the  case,  I  feel  I  must  ask  for 
permission  to  put  the  letter  in. 

The  Court  refused  the  application. 

Tindal  Atkinson,  K.  C,  for  the  Crown:  Hall  is  in  court. 

Perdval  Harding  Hatty  recalled  and  cross-examined  by  MitcheU  Innes, 
K,  C,  (by  permission  of  the  Court),  said  that  on  March  21  he  was  taken 
with  another  witness,  Spink,  into  a  passage  at  the  police  station,  where 
some  policemen  in  plain  clothes  were  standing  about.  They  were  kept 
waiting  for  some  ten  minutes.    Immediately  after  they  arrived,  they  were 
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invited  by  one  of  the  persons  present,  presumably  a  detective  officer,  to  go 
outside  and  look  through  a  window.  Witness  said  he  could  not  remember 
having  had  any  conversation  with  the  people  in  the  passage,  nor  at  that 
time  did  he  discuss  the  appearance  of  the  man  whom  he  had  come  to 
identify.  Witness  could  not  explain  why  he  was  invited  to  look  through 
the  window,  and  he  thought  it  a  most  irregular  proceeding.  He  saw  noth- 
ing through  the  window,  and  indeed  he  protested  that  it  was  ridic- 
ulous to  expect  him  or  Spink  to  get  a  view  through  the  window.  They 
were  then  taken  to  the  door  of  a  room.  In  and  out  of  which  a  few  officials 
were  occasioanlly  passing.  It  was  on  one  of  these  occasions  that  they 
were  asked  to  look  through  the  slightly  opened  door.  They  did  so:  They 
saw  a  man  sitting  in  a  chair  leaning  over  to  another  man,  and  apparently 
in  conversation;  the  former  man  had  his  hat  off,  and  wore  a  light  over- 
coat. The  witness  saw  the  color  of  his  hair.  The  witness  had  no  recollec- 
tion of  any  conversation  with  anybody  about  the  appearance  of  appellant 
between  the  time  he  came  back  from  the  window  and  the  time  he  looked 
through  the  door.  After  this  latter  view  of  the  man,  they  went  upstairs 
to  the  room  where  they  were  to  identify  the  man;  this  was  an  hour  and  a 
half  afterwards.  When  they  got  into  the  room  he  saw  that  the  appellant 
was  wearing  a  coat  similar  in  color  to  that  worn  by  the  man  he  had  seen 
through  the  door. 

Further  examined  by  Tindal  Atkinson,  K.  C,  witness  said  that 'on  the 
evening  of  March  18,  which  was  the  evening  of  the  day  of  the  murder,  he 
gave  an  account  at  the  police  station  of  the  appearance  of  the  man  he  sub- 
sequently saw  at  that  station,  and  that  he  then  described  his  overcoat  as  a 
light  fawn  overcoat.  The  impression  the  witness  got  in  his  view  through 
the  doorway  almost  led  him  to  make  up  his  mind  that  the  man  was  not 
the  man  he  had  seen  In  the  train,  because  the  man  at  the  p61ice  station 
seemed  from  a  back  view  so  much  more  massive.  Spink  and  the  witness 
had  both  discussed  that  at  tea,  and  came  to  that  conclusion. 

[The  LoBD  Chief  Justice:  Although  we  have  our  own  opinion  as  to 
what  took  place  at  the  police  station,  we  must  say  that  the  question  of 
identification  by  Hall  is  not  so  important  as  it  would  have  been  had  the 
case  for  the  defense  been  that  Dickman  was  not  in  the  train  at  all.] 

Mitchell  Innea,  K,  C;  I  do  not  propose  to  deal  with  the  irregularity;  but 
at  the  same  time,  although  Hall  denies  that  the  view  through  the  partially 
opened  door  assisted  him  in  his  identification,  he  did  see  a  man  wearing 
a  light  overcoat,  and  was  able  to  recognize  the  color  of  his  hair. 

I  now  propose  to  put  in  evidence  a  statement  made  by  Mrs.  Nisbet  in 
response  to  a  request  by  the  Home  Secretary  for  information  as  to  whether 
she  had  known  Dickman  by  sight  for  a  number  of  years. 

[The  LoBD  Chief  Justice:  We  have  frequently  declined  to  listen  to  state- 
ments of  the  kind  you  now  suggest.  No  doubt  the  Home  Secretary  re- 
ceives all  manner  of  communications  from  interested  friends  or  from  the 
prisoner  himself.  The  mere  fact  of  their  being  addressed  to  the  Home 
Secretary  cannot  make  them  evidence.] 

Tindal  Atkinson,  K,  C:  I  may  say  that  Mrs.  Nisbet  is  in  Court. 
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The  statement  was  then  allowed  to  be  read  on  the  distinct  understanding 
that  it  should  not  be  regarded  as  a  precedent 

Mitchell  Innea,  K.  C:  The  statement  is  this:  "I  am  the  widow  of  J.  I. 
Nisbet,  to  whom  I  was  married  about  eighteen  years  ago.  I  first  knew 
the  prisoner  Dickman  shortly  after  I  was  married,  and  then  only  by  sight. 
I  was  never  introduced  to  him  and  never  spoke  to  him.  O^  March  IS, 
when  speaking  to  my  husband  at  Heaton  Station,  the  view  in  profile  I  got 
of  my  husband's  companion  did  not  enable  me  to  identify  him  as  anyone 
I  knew.  On  giving  evidence  at  the  police  court  I  never  saw  the  prisoner 
until  I  had  finished  my  evidence,  when  I  caught  sight  of  him  in  the  dock. 
He  was  in  the  same  position  and  I  had  the  same  view  of  his  profile  as  I 
had  in  the  train,  and  I  then  recognized  him  as  being  the  same  man.  I 
then  fainted,  and  was  carried  out  of  court." 

My  submission  is  that  it  is  curious  that  Mrs.  Nisbet,  having  a  clear  view 
of  appellant's  profile  at  Heaton  Station,  could  not  recognize  him;  it  was 
Btill  more  curious  that  she  was  able  to  recognize  him  in  court,  when  she 
was  unable  to  recognize  him  in  the  railway  carriage.  Further,  the  debility 
and  distress  under  which  she  labored  at  the  hearing  before  the  magis- 
trates made  her  evidence  unreliable.. 

[Phillimobe,  J.:  She  does  not  say  that  it  was  Dickman  she  saw  in  the 
train;  she  says  that  the  profile  of  the  man  she  saw  in  the  carriage  was  the 
profile. of  the  man  in  the  dock  at  the  trial.] 

Leaving  the  question  of  identification,  I  submit  that  the  date  when  the 
bag  was  found  is  significant.  The  bag  was  found  down  an  airshaft  as  late 
as  June.  It  was  put  there,  I  suggest,  by  the  real  murderer  after  the  hue 
and  cry  had  ceased.  The  airshaft  had  been  searched  between  the  murder 
and  June  and  nothing  found.  Dickman  could  not  have  put  the  bag  there 
because  he  was  arrested  a  day  or  two  after  the  murder. 

[The  LoBD  Chief  Justice:  One  would  think  that  a  man  would  have  de- 
stroyed the  bag  instead  of  keeping  it  and  then  putting  it  down  the  pit 
He  had  from  March  to  June  in  which  to  dispose  of  it] 

It  is  not  impossible  that  the  murder  was  committed  north  of  Morpeth. 
The  train  was  a  slow  one,  stopping  at  five  stations  between  Heaton  and 
Stannington.  It  should  have  been  put  to  the  jury  that  there  were  thus 
five  intervening  stations  at  which  interchanges  of  passengers  could  take 
place.  The  learned  Judge  was  under  the  impression  that  Stannington  was 
the  next  station  after  Heaton.  There  is  no  identification  of  the  appellant 
in  the  carriage  north  even  of  Heaton.  The  real  murderer  may  well  have 
left  the  train  while  in  motion;  yet  the  learned  judge  assumed  that  the 
theory  of  the  murder  taking  place  north  of  Morpeth  was  practically  un- 
tenable. 

[Phillihobb,  J.:  There  was  doubtless  plenty  of  opportunity  for  change. 
But  appellant  does  not  suggest  that;  he  says,  "I  never  changed  carriages."] 

I  say  that,  having  regard  to  the  theory  of  the  prosecution  of  continued 
identity  from  beginning  to  end,  this  was  a  point  that  should  unquestionably 
have  been  left  to  the  jury.  Appellant's  case,  it  is  true,  was  quite  different; 
he  said  he  got  into  the  carriage  far  behind. 

It  is  true  appellant  took  a  ticket  for  a  station  short  of  Morpeth,  but 
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that  he  went  as  far  as  that  place  and  paid  excess  fare.  He  therefore,  by 
giving  up  a  Stannington  ticket  at  Morpeth  and  paying  the  excess  fare, 
voluntarily  supplied  the  prosecution  with  the  means  of  identifying  him. 
Appellant  himself  gave  the  police  their  first  information  on  this  point 
He  was  not  seen  carrying  Nisbet's  bag  at  Morpeth,  and  it  is  a  bag  large 
enough  to  attract  attention. 

Again,  as  to  the  pistols;  two  must  have  been  used,  according  to  the 
prosecution,  as  the  bullets  found  in  the  body  were  admittedly  different; 
in  other  words,  the  murderer  changed  pistols.  No  pistol  has  been  traced 
to  the  appellant. 

That  is  the  case  for  the  appellant  on  the  facts.  On  the  law  my  sub- 
mission is  that  by  sect.  1  (b)  of  the  Criminal  Evidence  Act,  1898,  the 
prosecution  is  forbidden  to  comment  on  the  failure  of  the  wife  of  the 
accused  to  give  evidence;  counsel  for  the  prosecution  did  comment  on  the 
ftict  that  the  appellant's  wife  had  not  been  called  to  corroborate  the  appel- 
lant's statement  that  his  wife  had  cleaned  his  pvercoat.  No  Vloubt  the  jury 
were  subsequently  told  that  they  were  to  dismiss  the  comment  from  their 
minds,  and  the  foreman  answered  that  they  had  not  paid  the  slightest 
attention  to  it.  No  one  can  say  with  certainty  what  the  effect  on  the  indi- 
vidual minds  of  the  jury  might  have  been.  The  statutory  prohibition  is 
absolute  in  its  terms. 

[The  LoBD  Chief  Justice:  Mr.  Tlndal  Atkinson  did  make  a  reference  to 
that  fact,  but  withdrew  it  in  presence  of  the  jury,  who  were  instructed  by 
the  judge  to  take  no  notice  of  that  reference.  The  foreman  of  the  jury 
stated,  in  fact,  that  their  minds  had  not  been  influenced  by  the  reference.] 

I  submit,  in  spite  of  that,  that  this  is  a  case  in  which  there  has  been 
a  mistrial,  or  what  some  judges  call  a  nullity.  I  do  not  suggest  that  on 
this  point  alone  the  prisoner  should  get  off  scot  free,  but  I  do  contend  that 
there  has  been  a  mistrial.  I  admit  that  Mr.  Justice  Coleridge  gave  a 
strong  direction  to  the  jury  not  to  consider  the  overcoat  as  evidence. 

[The  LoBD  Chief  Justice:  And  with  the  coat  they  had  to  disregard  the 
fact  that  the  wife  was  not  called.] 

Having  regard  to  the  importance  attached  by  Mr.  Justice  Coleridge  to  the 
rest  of  the  evidence  as  to  blood  on  the  clothes,  it  would  be  extremely  diffi- 
cult for  the  jury  to  avoid  being  influenced  by  the  question  of  the  wife 
not  having  been  called.  Then  there  was  the  incident  at  the  conclusion  of 
the  trial.  Mr.  Justice  Coleridge  asked  the  jury  if  they  had  allowed  them- 
selves to  be  influenced  by  the  fact  that  the  prisoner's  wife  had  not  been 
called.  In  that  case,  his  Lordship  said,  the  jury  would  have  to  reconsider 
their  verdict.  On  this,  the  foreman  of  the  jury,  without  consulting  his 
fellows,  said  it  had  not  influenced  the  jury  in  coming  to  their  decision. 

[The  LoBD  Chief  Justice:  I  cannot  allow  this.  The  foreman  replied  in 
the  hearing  of  the  rest  of  the  jury,  and  I  cannot  allow  it  to  be  suggested 
that  the  reply  was  not  made  by  the  whole  jury.  If  this  point  were  to  be 
taken,  it  should  at  least  have  been  suggested  at  the  time  that  the  rest  of 
the  jury  should  be  consulted. 

Mb.  Justice  Phiiximobx:  The  foreman  speaks  for  the  whole  jury. 

The  LoBD  Chief  Justice:  After  the  scrupulous  fairness  with  which  this 
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case  has  been  tried  by  Lord  Coleridge — especially  on  this  point — ^I  cannot 
allow  it  to  be  suggested  that  the  foreman  was  not  speaking  for  the  whole 
Jury.] 

Lord  William  Percy:  There  was  no  deliberation  amongst  the  members 
of  the  jury  before  replying  to  the  question  put  to  them  by  Mr.  Justice 
Coleridge. 

[The  Lord  Chief  Justice:  The  question  was  repeated.  I  cannot  allow 
the  suggestion  to  be  made.] 

Tindal  Atkinson,  K.  C,  (with  him  LowentTial),  for  the  Crown,  was  not 
called  upon. 

The  Lord  Chief  Justice:  This  case  has  given  us  occasion  for  the  most 
anxious  consideration.  We  have  examined  very  carefully  all  the  evidence 
before  the  sitting  of  the  court,  so  that  we  might  be  in  a  position  to  ap- 
preciate all  the  arguments. 

I  desire  to  mention  two  points  before  dealing  with  the  case  Itself.  The 
first  is  the  attempt  to  make  communications  to  the  Home  Secretary  evi- 
dence in  this  case.  We  are  sitting  here  as  a  court  of  law,  and  possess  large 
powers  in  certain  events  which  are  only  to  be  exercised  on  the  consideration 
of  legal  evidence.  We  do  not  consider  matters  brought  before  us  except 
upon  such  evidence.  No  doubt  the  existence  of  such  correspondence  may 
lead  the  court  to  make  further  inquiries,  and  to  require  the  production  of 
further  evidence.  It  must  not  be  supposed,  however,  that  the  readlhg  of 
such  communications  amounts  to  the  giving  of  evidence.  If  it  did,  people 
would  say  that  we  had  allowed  our  minds  to  be  influenced  by  them.  There- 
fore, we  have  confined  our  attention  to  the  evidence  given  by  Hall  on  oath. 
We  did  not  think  the  other  further  evidence  sought  to  be  given  was  of  any 
importance,  and  therefore  we  refused  to  allow  it  to  be  given.  The  second 
point  I  .desire  to  take  is  that  elicited  from  Hall  in  cross-examination  by  Mr. 
Mitchell  Innes  to  the  effect  that  when  he  went  down  for  the  purpose  of 
seeeing  if  he  could  identify  Dickman  he  was  first  invited  by  somebody, 
possibly  on  behalf  of  the  police,  to  look  through  a  window,  and  on  doing 
80  did  see,  sitting  alone,  the  person  who  was  afterwards  convicted.  We 
need  hardly  say  that  we  deprecate  in  the  strongest  manner  any  attempt 
to  point  out  beforehand  to  a  person  coming  for  the  purpose  of  seeing  if  he 
could  identify  another,  the  person  to  be  identified,  and  we  hope  that  in- 
stances of  this  being  done  are  extremely  rare.  I  desire  to  say  that  if  we 
thought  in  any  case  that  justice  depended  upon  the  independent  identifica- 
tion of  the  person  charged,  and  that  the  Identification  appeared  to  have 
been  induced  by  some  suggestion  or  other  means,  we  should  not  hesitate 
to  quash  any  conviction  which  followed.  The  police  ought  not,  either  di- 
rectly or  indirectly,  to  do  anything  which  might  prevent  the  identification 
from  being  absolutely  independent,  and  they  should  be  most  scrupulous  In 
seeing  that  it  Is  so.  In  the  present  case  we  have  come  to  the  conclusion 
that,  although  Hairs  identification  of  the  actual  individual  might  have  been 
slightly  Influenced  by  what  had  previously  taken  place,  it  has  so  little 
bearing  on  the  real  merits  of  the  case  that  it  is  quite  impossible  for  us  to 
interfere  with  the  verdict  on  this  ground. 

Now  it  has  been  suggested  by  counsel  for  the  appellant  that  the  murder 
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might  have  taken  place  north  of  Morpeth — that  Is  to  say,  after  the  appel- 
lant had  left  the  train,  it  being  admitted  that  in  that  case  the  murderer 
must  have  left  the  train  while  in  motion;  but  there  is  no  substantial 
ground  for  thinking  that  that  was  the  case.  The  learned  judge,  in  a 
summing  up  which  is  one  of  the  most  able  I  have  ever  read,  dealt  with 
that  suggestion.  It  was  not  disputed  that  the  appellant  was  in  the  train 
which  carried  the  deceased  man,  that  he  took  a  ticket  for  a  station  short 
of  Morpeth,  but  that  he  traveled  as  far  as  the  latter  place,  where  he  left 
the  train  paying  excess  fare,  and  that  Nisbet's  bag  was  found  down  the 
airshaft  of  the  Isabella  pit  about  1%  miles  from  Morpeth  station,  and 
rather  nearer  Stannington  station  than  Morpeth;  and  also  that  the  object 
of  the  prisoner's  journey  was  to  transact  some  business  at  Stannington. 

I  now  come  to  a  part  of  the  case  which  will  cause  the  greatest  difficulty 
to  those  who  may  disagree  with  the  conclusion  at  which  this  Court  has 
arrived — namely,  aye  or  no,  was  there  sufficient  evidence  that  the  man 
who,  between  Stannington  and  Morpeth,  murdered  the  deceased  man  Nisbet, 
was  the  appellant?  The  evidence  was  entirely  circumstantial,  but  circum- 
stantial evidence  derived  from  admitted  facts  proved  against  a  person 
charged,  is  often  most  reliable,  because  it  is  not  likely  to  be  invented,  and 
if  invented,  would,  in  all  probability,  not  fit  in  with  the  admitted  facts. 

We  must  exclude  the  fact  that  he  left  the  train  at  Morpeth;  we  must 
not  assume  that  because  he  traveled  to  Morpeth  he  was  necessarily  in  the 
carriage  with  Nisbet.  The  crucial  part  of  this  case  is  whether  there  is 
satisfactory  evidence  that  Dickman  entered  the  same  compartment  with 
Nisbet  at  Newcastle.  The  evidence  at  Newcastle  is,  first  that  of  Raven, 
who  had  known  the  prisoner  for  eight  or  nine  years,  and  Nisbet  for  six 
years.  He  saw  Nisbet  and  Dickman  come  along  in  the  direction  of  Gate 
4  and  then  did  not  again  see  the  appellant.  The  main  criticism  on  this 
evidence  is  that  the  learned  judge  did  not  call  the  attention  of  the  jury 
to  the  exact  evidence  as  to  whether  Nisbet  and  Dickman  were  talking 
together  or  not.  Raven  does  not  speak  as  to  the  men  being  actually  in 
conversation.  The  theory  that  Dickman  did  enter  the  compartment  occu- 
pied by  Nisbet  and  then  changed  to  a  compartment  at  the  bdck  of  the  train 
may  be  dismissed;  it  is  unlikely  in  any  circumstances.  Mr.  Mitchell  Innes 
has  pressed  on  us  that  because  the  men  were  not  engaged  in  conversation 
that  in  some  way  or  other  throws  doubt  on  the  accuracy  of  Raven's  evi- 
dence. But  the  appellant  denied  he  was  ever  in  the  same  compartment 
with  Nisbet,  and  the  jury  were  face  to  face  with  the  contradiction  between 
him  and  the  other  witnesses.  It  is  suggested  that  Dickman  went  into 
a  urinal  a  little  beyond  the  book  stall.  But  looking  at  the  thing  in  sub- 
stance, in  order  to  say  whether  or  not  Dickman  got  into  the  same  com- 
partment with  Nisbet,  it  does  not  seem  to  us  very  important  whether  they 
were  or  were  not  in  conversation,  or  whether  Dickman  was  absent  for 
some  little  time,  and  we  think  that  if  the  learned  judge  had  stopped  to 
discuss  such  an  incident  as  that  it  might  have  misled  the  jury.  We  are 
satisfied  that  this  cannot,  from  any  point  of  view,  alter  the  result.  Omis- 
sion is  not  of  necessity  misdirection.  The  story  is  taken  up  by  Hepple, 
who  knew  appellant  well,  and  who  had  taken  his  place   further  back 
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than  the  compartment  in  which  Nlsbet  traveled,  and  then,  as  many  of  hb 
have  done,  walked  up  and  down  outside  hia  compartment  for  some  min- 
utes before  the  train  started.  He  describes  Dickman  as  going  along  with  his 
companion;  he  cannot  say  whether  they  were  talking,  but  they  were  walk- 
ing in  the  direction  of  the  engine.  Now,  if  Dickman's  defense  had  been  that 
he  never  went  by  the  train,  the  argument  of  Mr.  Mitchell  Innea  would 
have  been  entitled  to  more  consideration.  But  Hepple  has  known  appellant 
for  twenty  years,  and,  after  all,  describes  a  very  ordinary  incident  The 
inference  from  his  most  natural  story  is  that  Nisbet  and  Dickman  stepped 
into  the  train  together.  The  theory  of  the  defense  is,  that  if  Hepple's  evi- 
dence is  true,  Dickman  must  have  come  back  and  got  into  a  carriage  at  the 
back  part  of  the  train.  But  assuming  Hepple  to  be  right,  why  should 
Dickman  do  anything  of  the  kind?  It  is  said  Hepple  is  old  and  somewhat 
infirm;  but  he  had  known  Dickman  for  no  less  than  twenty  years.  More- 
over, Mr.  Mitchell  Innes  does  not  suggest  how  any  physical  infirmity 
affects  his  evidence. 

Then  again,  Mr.  Mitchell  Innes  contends  that  the  weight  of  Hepple's 
evidence  depends  on  the  accuracy  of  Hall's  identification.  I  could  not 
follow  the  argument.  The  recollection  of  Raven,  Hall  and  Hepple  was 
stereotyped  in  their  minds;  this  murder  is  noised  abroad,  and  they  have 
to  say  what  they  happen  to  know  about  it  Even  if  you  eliminate  Hall* 
it  does  not  weaken  Hepple's  evidence. 

Hall's  evidence  is  very  important  quite  apart  from  whether  his  identi* 
fication  at  the  police  station  was  accompanied  by  the  circumstances  de- 
scribed. Hall  knew  Nisbet  well  as  the  Widdrington  cashier,  and  knew 
the  errand  on  which  Nisbet  was  going.  Hall  speaks  to  a  part  of  this  case 
which  cannot  be  said  to  be  in  dispute,  viz.,  Nisbet  and  s<Mneone  he  did 
not  know  coming  along  towards  that  train  and  getting  into  the  next  com- 
partment. There  was,  therefore,  strong  evidence  that  at  Newcastle  Station 
the  man  who  got  into  the  train  was  Dickman;  he  was  identified  by  all 
three  men,  Raven,  Hepple,  and  Hall.  I  have  left  Spink  out;  I  do  not 
rely  upon  Spink's  evidence,  but  it  in  no  way  weakens  the  combined  story 
of  the  others. 

Now  that  is  the  case  foV  the  prosecution;  they  shew  that  appellant 
entered  the  train  in  the  part  where  Nisbet  was.  It  was  quite  sufficient  to 
call  upon  the  prisoner  for  an  answer,  and  when  he  does  elect  to  give  evi- 
dence, then  what  he  says  with  regard  to  the  incident  is  for  the  jury  to 
consider.  The  result  of  the  cumulative  observation  of  these  men  is  to 
throw  doubt  on  his  whole  story.  He  absolutely  contradicts  the  recollection 
of  all  these  three  men.  There  is  no  motive  suggested  why  he  should  enter 
Nisbet's  compartment  and  then  change  to  another;  it  is  far  more  impor- 
tant to  observe  that,  assuming  he  was  in  cmnpany  with  Nisbet,  there  was  no 
possible  motive  suggested  why  he  should  come  back  to  the  rear  part  of  the 
train.  Therefore,  the  jury  having  heard  it,  the  judge  was  justified  in  leav- 
ing it  to  them.  The  jury  were,  therefore,  face  to  tSLce  with  this  contra- 
diction in  the  crucial  part  of  the  whole  case. 

At  Heaton,  Nisbet  is  seen  by  his  wife,  and  no  one  can  doubt  it  from  the 
way  she  tells  the  story.    Her  husband  was  in  the  habit  of  making  this 
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Joomey.  She  hurries  up  to  Nisbet  at  Heaton  Station,  and  speaks  to  an- 
other man  being  there»  but  was  unable  to  see  him  very  plainly,  for  he  had 
his  coat  collar  up.  She  could  not  say  who  the  man  was;  but  on  her  ex- 
amination before  the  magistrates  she  says  she  saw  the  appellant's  profile, 
and  thereupon  immediately  collapsed  in  consequence;  finally  at  the 'trial 
she  says  there  is  no  doubt  at  all  about  the  matter.  The  passage  in  the 
summing  up  which  refers  to  her  evidence  is  not  open  to  any  criticism. 
At  Stannington  Station,  Hall  and  Spink  got  out,  and  one  cannot  come  to 
any  other  conclusion  than  that  the  murder  took  place  between  Stannington 
and  Morpeth. 

It  is  contended  that  the  jury  were  directed  that  the  train  went  directly 
to  Stannington  from  Heaton  without  stopping,  whereas  there  were  several 
intervening  stations  at  which  other  persons  might  well  have  entered  the 
compartment  or  got  out.  But  this  does  not  really  aftect  the  question  at  all, 
when  we  consider  what  the  appellant's  defense  was. 

Lastly,  we  have  an  incident  which  is  not  more  than  an  incident,  if  the 
jury  had  evidence  before  them  that  appellant  got  into  the  compartment  at 
Newcastle,  having  a  return  ticket  for  Stannington,  why  did  he  go  on  to 
Morpeth?  Then  there  is  his  account  of  it  If  the  jury  were  satisfied  that 
there  was  evidence  of  his  going  as  far  as  Stannington,  it  can  scarcely  be 
denied  there  was  a  strong  case  for  him  to  answer. 

Is  there  sufficient  in  Dickman's  answer  to  throw  on  undisputed  points 
such  a  doubt  that  we  ought  to  say  that  there  has  been  a  miscarriage  of 
justice  or  that  the  verdict  was  unsatisfactory?  He  says  he  was  reading 
the  paper,  and  allowed  the  train  to  go  on  without  noticing  it.  It  is  pointed 
out,  too,  that  the  inspector  at  Morpeth  saw  no  bag,  but  recollects  that  a 
man  did  get  out  and  pay  2^d.  excess  fare.  Whether  there  is  a  dispute 
or  not  as  to  that  incident  of  the  inspector  and  the  bag  does  not  seem  to  us 
of  very  great  importance,  for  he  need  not  have  had  the  bag  with  him  at 
that  moment.  The  bag  is  found  ultimately  down  the  Isabella  pit.  It  is 
contended  that  a  doubt  is  thrown  on  the  case  because  the  bag  was  not 
found  till  June.  But  the  lateness  of  the  discovery  does  not  materially  aftect 
the  question. 

Again,  with  regard  to  the  pistols,  we  cannot,  in  face  of  all  the  circum- 
stances, think  it  is  necessary  for  the  prosecution  to  trace  them  to  the  ap- 
pellant, nor  that  the  case  is  at  all  weakened  by  so  little  of  the  gold  and 
silver  being  found  upon  him.  These  were  matters  to  which  the  Home  Sec- 
retary might  direct  his  attention.  There  is  another  incident  which  with- 
out these  various  other  points  might  not  have  been  sufficient.  I  refer  to  the 
blood  stains  on  appellant's  coat. 

With  regard  to  the  point  based  on  the  comment  made  as  to  the  not  calling 
of  Mrs.  Dickman  to  speak  to  the  stains  on  the  coat,  it  must  be  remembered 
that  it  had  been  withdrawn  from  the  jury,  and  they,  indeed,  stated  that 
they  had  not  even  spoken  about  it,  so  that  it  was  impossible  for  the  Court 
to  support  the  contention  that  there  was  a  mistrial.  It  was  an  accidental 
slip  such  as  must  often  occur,  and  its  eftect,  if  any,  was  removed  before  the 
verdict  was  given. 

Upon  the  merits  of  the  case,  therefore,  we  are  against  the  appellant.    We 
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have  thought  it  right  to  examine  the  case  with  the  greatest  possible  care, 
having  regard  to  the  fact  that  it  rested  on  circumstantial  evidence.  We 
have  no  doubt  that  there  was  a  substantial  case  for  the  jury  shewing  tluU 
the  murder  was  committed  by  Dickman,  and-  there  is  no  ground  upon 
which  we  can  say  that  the  verdict  was  wrong.  The  appeal  must  therefore 
be  dismissed.  Appeal  dismissed. 

The  End. 

A  few  days  later  a  petition  was  sent  to  the  Home  Sec- 
retary from  the  wife  and  relatives  of  the  convicted  man 
asking  that  the  sentence  be  commuted,  and  on  August  3d 
they  received  the  following  reply: 

**The  Home  Secretary  has  given  careful  consideration  to 
all  the  circumstances  of  the  case,  and  I  am  to  express  to 
you  his  regret  that  he  has  failed  to  discover  any  grounds 
which  would  justify  him  in  advising  His  Majesty  to  inter- 
fere with  the  due  course  of  the  law/' 

On  the  morning  of  August  10, 1910,  Dickman  was  hanged 
in  the  county  jail  of  Newcastle-on-Tyne. 
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PUEITANISM  AND  THE  COMMON  LAW. 

One  of  the  solid  political  facts  of  the  world  of  today- 
is  the  tenacity  and  vitality  of  that  mode  of  legal  and  juristic 
thinking  which  we  call  the  common  law.  It  survives  and 
imposes  itself  upon  the  huge  mass  of  legislation  that  is 
annually  placed  upon  our  statute  books  and  sets  at  de- 
fiance the  civilian's  maxim  that  later  law-makings  have 
more  force  in  law  than  those  which  precede  them.  It  has 
imposed  itself  upon  a  French  code  in  Louisiana,  and  a  re- 
ceived Boman  law  in  Scotland,  and  we  find  judges  in  South 
Africa  bearing  Dutch  names  and  trained  in  Boman  Dutch 
Law,  reasoning  in  a  Bomanized  terminology  after  a  fashion 
that  only  the  Anglo-American  can  understand.  But  it  is 
even  more  remarkable  that  this  mode  of  tjiought  which 
exhibits  such  tenacity  and  vitality  should  be  intensely  indi- 
vidualist in  an  age  that  looks  more  and  more  to  social  con- 
trol for  the  solution  of  its  problems  and  is  succeeding  in 
the  socialization  of  pretty  much  everything  except  the  law. 
For,  although  it  is  less  true  of  England,  what  Berolzheimer 
says  of  common-law  juristic  thought  is  thoroughly  true  for 
America:  Its  distinguishing  marks  are,  ** unlimited  valu- 
ation of  individual  liberty  and  respect  for  individual  prop- 
erty.*' 

The  individualism  of  our  common-law  is  something  of 
more  than  academic  interest.  For  we  have  made  of  the 
common-law  a  very  Naturrecht.  We  test  all  new  situations 
and  new  doctrines  by  it.  We  construe  statutes  by  it,  and 
Mr.  Carter  tells  us  that  it  is  a  wise  doctrine  to  presume 
that  legislatures  intend  no  innovations  upon  this  common 
law,  and  to  assume,  so  far  as  possible,  that  statutes  were 
meant  to  declare  and  reassert  its  principles.  More  than 
this,  through  the  power  of  courts  over  unconstitutional  leg- 
islation and  the  doctrine  that  our  bills  of  rights  are  declara- 
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tory,  we  force  it  upon  modem  social  legislation.  Hence  the 
character^  the  attitude,  if  I  may  fall  back  upon  a  (Jerman 
word,  the  Weltanschauung,  of  this  body  of  doctrine  be- 
comes of  the  utmost  practical  importance.  Not  merely 
the  jurist,  but  the  legislator,  the  sociologist,  the  criminol- 
ogist, the  labor-leader,  and  even,  as  in  the  case  of  our  cor- 
poration law,  the  business  man,  must  reckon  with  it.  For 
the  fundamental  conceptions  of  our  traditional  case-law 
have  come  to  be  regarded  as  fundamental  conceptions  of 
legal  science. 

Professor  Seligman  tells  us  that  there  are  five  ways  of 
interpreting  history.  The  idealistic  interpretation  of  his- 
tory, which  reached  its  highest  development  with  H^el, 
sought  to  interpret  all  historical  growth  in  terms  of  thought* 
and  feeling.  The  religious  interpretation,  found  the  clew 
to  human  progress  and  the  determining  influence  in  human 
development  in  religion.  The  political  interpretation,  a 
method  beginning  with  Aristotle,  which  has  governed  our 
political  thought  and  has  been  the  favorite  in  England  and 
in  America,  found  the  clew  to  progress  in  a  gradual  but 
definite  movement  from  absolutism  to  freedom  in  political 
institutions.  The  physical  interpretation,  beginning  in 
Vico  and  Montesquieu,  but  first  worked  out  scientifically 
by  Buckle,  found  the  controlling  factors  in  physical  envir- 
onment, and  looked  to  external  causes,  to  climate,  food  and 
soil,  to  explain  social  development.  Finally,  the  economic 
interpretation,  of  which  Marx  is  the  chief  exponent,  pro- 
ceeds upon  the  theory  that  **  economic  institutions  are  his- 
torical categories,  and  that  history  itself  must  be  interpreted 
in  the  light  of  economic  development. '*  In  like  manner  one 
might  show  that  there  are  five  ways  of  interpreting  juris- 
prudence and  legal  history,  and  that  the  several  schools  of 
jurists  divide  themselves  according  to  the  interpretation 
for  which  they  stand.  The  idealistic  interpretation  traces 
the  development  of  the  idea  of  justice  as  an  ethical  and 
moral  phenomenon.  It  seeks  the  metaphysical  or  philo- 
sophical basis  of  justice  and  right  as  ideas.    Upon  the  for- 
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mer  it  builds  legal  history,  upon  the  latter,  jurisprudence- 
This  is  the  method  of  the  philosophical  school  of  jurists ' 
today,  and  it  is  significant  that  the  Neo-Hegelians  are  the 
dominant  force  in  that  school.  The  religious  interpretation 
has  been  urged  by  another  branch  of  the  philosophical 
school  in  the  past.  Just  as  the  religious  interpretation  of 
history  is  but  a  phase — a  particular  application — of  the 
idealistic  interpretation,  the  religious  interpretation  of  jur- 
isprudence and  of  legal  history  has  found  the  key  to  juris- 
tic progress  and  to  judicial  institutions  in  the  progress  of, 
religious  thought  and  in  religious  institutions.  The  politi- 
cal interpretation  is  the  one  with  which  we  are  all  familiar. 
It  assumes  that  a  movement  from  subjection  to  freedom, 
from  status  to  contract,  is  the  key  to  legal  as  well  as  to 
social  development.  It  sees  the  end  of  all  law  in  liberty 
and  conceives  of  jurisprudence  as  the  science  of  civil  lib- 
erty. As  Lorimer  puts  it,  '*the  proximate  object  of  juris- 
prudence, the  object  which  it  seeks  as  a  separate  science, 
is  liberty.  ^^  This,  too,  is  a  phase  of  the  idealistic  interpre- 
tation and  is  urged  by  a  branch  of  the  philosophical  school. 
It  puts  liberty  where  the  recent  philosophical  school  puts 
justice.  But  each  looks  to  the  development  of  an  idea  to 
explain  the  development  of  the  law.  Corresponding  to  the 
physical  interpretation  of  history  we  have  a  biological  or 
ethnological  interpretation  of  jurisprudence  and  of  legal 
history  of  which  Post,  in  Germany,  is  the  chief  est  exponent. 
,  As  Buckle  looked  to  the  physi<!al  environment  of  societies, 
Post  looks  to  the  ethnological  environment  of  laws,  and  he 
finds  in  the  characteristics  of  the  races  of  man  among  whom 
laws  exist  the  determining  factors  in  juristic  progress  and 
in  legal  institutions.  Finally  we  have  an  economic  inter- 
pretation of  jurisprudence  and  of  legal  history,  of  which, 
in  this  country  Brooks  Adams  is  the  leading  exponent.  He 
asserts  that  the  idea  of  justice  has  had  nothing  to  do  with 
the  actual  course  of  juristic  speculation  and  legal  develop- 
ment. He  maintains  that  '*the  rules  of  the  law,''  to  quote 
his  own  words,  *'are  established  by  the  self-interest  of  the 
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dominant  class,  so  far  as  it  can  impose  its  will  upon  those 
who  are  weaker/^ 

I  should  find  it  hard  to  choose  among  those  several  in- 
terpretations, if  choice  of  one  were  necessary.  But  I  do 
not  believe  it  necessary.  No  institution  is  the  product  of 
any  one  cause.  It  is  rather  the  resultant  of  many  causes 
of  which  some  observers  will  lay  stress  upon  one  and  others 
upon  another,  but  none  of  which  may  be  left  out  of  account. 
To  take  an  example  from  biology:  We  used  to  be  taught 
that  each  group  and  species  were  developed  from  some 
single  prior  group  or  species,  and  it  was  the  task  of  the 
systematist  to  identify  this  ancestor  and  trace  the  devel- 
opment, and  arrange  his  organisms  accordingly.  But  today 
the  biologist  has  a  doctrine  of  polyphylesis.  He  recognizes 
that  if  one  group  or  species  may  be  represented  by  many 
groups  or  species  which  have  developed  therefrom,  it  is 
also  true  that  a  converging  development  of  many  groups 
or  species  may  have  given  us  what  is  one  today.  Hence,  if 
Some  tell  us  that  the  spirit  of  our  common  law,  the  exag- 
gerated individualism  of  our  juristic  thinking,  is  due  to  an 
innate  tendency  to  individualism  among  Germanic  peoples, 
kept  down  in  some  quarters  by  the  weight  of  Eoman  learn- 
ing, but  never  so  repressed  in  England,  while  others  see 
in  it  an  outgrowth  of  the  contests  between  the  courts  and 
the  crown  in  the  sixteenth  and  seventeenth  centuries  and 
a  phase  of  the  political  development  of  that  time,  if  some 
regard  it  as  a  product  of  Puritanism,  an  application  of  Pur- 
itan ideas  in  law  and  politics,  reaching  its  highest  devel- 
opment in  America,  that  paradise  of  the  Philistines,  as 
Matthew  Arnold  has  put  it,  while  others  see  rather  a  result 
of  economic  thought  and  economic  conditions  in  nineteenth- 
century  America  and  of  the  frontier  spirit  surviving  the 
frontier,  I  do  not  feel  that  I  am  obliged  to  make  an  absolute 
choice.  In  truth  all  of  these  are  factors,  and  more  than 
one  has  been  a  factor  of  great  importance.  Possibly  one 
might  refer  Puritan  theology  and  sixteenth  and  seven- 
teenth-century politic  thought  to  Teutonic  iudividualism. 
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Kept  back  by  Boman  authority  in  law  and  in  theology,  the 
Teutonic  genius  burst  its  bonds  at  the  Eeformation,  and 
the  individual  asserted  himself  in  law,  in  politics  in  phil- 
osophy and  in  religion.  One  might  say  that  there  was 
something  congenial  to  the  Germanic  spirit  in  Hebraism, 
which  gave  the  Old  Testament  so  profound  an  influence 
when  our  fathers  began  to  read  it.  In  that  view,  the  Ger- 
manic character  plus  the  economic  conditions  of  the  past 
century  and  the  resultant  economic  theories  would  be  our 
formula.  But  here  again  one  has  to  reckon  with  the  inter- 
action of  individualist  character  and  religious  doctrine  and 
social  conditions  upon  each  other.  There  is  little  to  be 
gained,  therefore,  by  an  attempt  at  profound  generaliza- 
tion. We  may  say,  at  least,  that  Puritanism  of  itself  and 
possibly  because  of  the  deeper-seated  causes  of  which  it 
was  a  manifestation,  has  been  no  unimportant  factor  in 
moulding  the  spirit  of  our  conmion  law. 

Indeed  there  are  special  reasons  for  believing  that  Pur- 
itanism has  been  a  controlling  factor,  and  these  reasons 
are  my  excuse,  at  a  time  when  religious  interpretations  are 
not  the  fashion,  for  venturing  a  bit  of  religious  interpre- 
tation of  jurisprudence.  For  individualism,  in  and  of  it- 
self, has  not  been  peculiarly  English  or  peculiarly  Ameri- 
can. What  is  peculiar  to  Anglo-American  legal  thinking, 
and  above  all  to  American  legal  thinking,  is  an  ultra-indi- 
vidualism, an  uncompromising  iusistence  upon  individual 
rights  and  individual  property  as  the  central  point  of  jur- 
isprudence. Other  causes  brought  about  a  period  of  indi- 
vidualism in  jurisprudence  and  in  economics  everywhere. 
It  was  Puritanism  which  gave  that  added  emphasis  to  indi- 
vidualist ideas  in  the  formative  period  of  our  American 
legal  thought  that  has  served  to  stamp  them  upon  the 
science.  Upon  this  hypothesis,  the  religious  interpretation 
of  our  legal  thought  and  legal  history  becomes  no  less  im- 
portant than  the  philosophical  interpretation  of  Eoman  law 
through  recognition  of  the  great  part  played  by  the  Stoic 
philosophy  in  its  formative  period. 
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We  may  recognize  as  the  two  main  factors  in  the  devel- 
opment of  individualist  thought  in  jurisprudence,  the  eman- 
cipation of  the  middle  class  and  Protestantism*  Beroloz- 
heimer  has  identified  the  former  with  the  maturity  and 
decay  of  the  theory  of  natural  law.  But  individualist  nat- 
ural law  still  flourishes  in  America.  And  if  it  be  said 
that  America  has  been  par  excellence  the  country  of  the 
middle  class,  we  must  note  that  the  middle  class  has  been 
dominant  elsewhere  and  that  Puritanism  has  given  a  pecul- 
iar character  to  the  middle  class  of  England  and  America. 
Even  less  may  we  attribute  our  common-law  mode  of 
thought  solely  to  Protestantism.  For  one  thing,  its  atti- 
tude toward  the  State  is  not  distinctively  Protestant.  It 
has  been  said  that  ** Luther's  conception  of  the  gtate  and  of 
duty  to  one's  neighbor  directly  paved  the  way  for  that  of 
Hegel.''  In  politics,  his  principle  was  passive  obedience. 
He  assumed  that  the  State  was  a  chief  good  and  that  no 
individual  rights  could  stand  against  it.  Granting  that  it 
was  the  mission  of  the  Eeformation  *'to  give  life  to  individ- 
ual freedom,"  individual  freedom  through  the  State  and 
through  sodety  were  quite  as  possible  means  of  achieving 
this  mission  as  the  Anglo-American  exaltation  of  individ- 
ual freedom  above  the  State  and  above  society.  In  other 
words,  a  peculiar  phase  of  the  emancipation  of  the  middle 
class  and  a  peculiar  phase  of  Protestantism  must  be  taken 
account  of  in  order  to  understand  the  spirit  of  our  common 
law. 

It  is  not  an  accident  that  the  first  reformer  in  English 
legal  thought,  was  also  the  first  reformer  in  English  relig- 
ious thought.  John  Wycliff-  is  known  for  his  resistance  to 
authority  in  the  church  and  his  translation  of  the  scrip- 
tures to  bring  them  home  to  the  common  man.  But  in  his 
tract  De  Officio  Eegis  he  attacked  authority  in  law  and  as- 
serted the  sufficiency  of  English  case  law — ^for  such  it  had 
fairly  become — against  the  venerable  legislation  of  Justin- 
ian and  the  sacred  decretals  of  the  Popes.  Let  us  remem- 
ber what  this  meant,  according  to  the  theories  of  that  time. 
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Whatever  the  fact,  the  theory  of  the  King^s  judges  was  that 
they  administered  the  common  custom  of  England,  the  cus- 
tomary modes  of  action  of  Englishmen  in  their  relations 
with  each  other.  The  then  theory  as  to  the  Eoman  law  was 
that  the  Corpus  Juris  Civilis,  as  legislation  of  the  Emperor 
Justinian,  was  binding  upon  peoples  whose  rulers  regarded 
themselves  also  as  the  successors  of  Augustus.  The  theory 
as  to  the  Canon  law  was  that  all  jurisdiction  was  divided 
between  the  spiritual  and  the  temporal,  that  in  matters 
spiritual  the  temporal  authority  was  wholly  incompetent, 
and  that  the  church,  whose  mouthpiece  was  the  Pope,  had 
an  absolute  legislative  power  within  this  field.  **The 
Pope**  says  Boniface  Viii  in  the  fourteenth  century, 
*' holds  all  laws  in  his  breast/*  Wy cliff  said  boldly  that  men 
might  well  be  saved  ''though  many  laws  of  the  Pope  had 
never  been  spoken.**  that  Boman  law  was  ** heathen  men*s 
law,**  and  that  there  was  no  more  reason  and  justice  in  the 
dvil  law  of  Eome  than  in  the  civil  law  of  England.  He 
appealed  from  authority  to  the  local  custom  of  England, 
from  the  rules  imposed  externally  by  Boman  law  and  the 
Pope  to  the  rules  which  Englishmen  made  for  them- 
selves by  their  everyday  conduct.  But  this  was  the  same 
position  which  Wycliff  took  with  respect  to  religion.  In 
jurisprudence  and  in  religion  he  appealed  to  the  individ- 
ual and  for  the  individual. against  authority. 

But  the  real  influence  of  religious  thinking  was  to  come 
later.  We  have  been  told  that  for  practical  purposes  the 
history  of  the  common  law  begins  in  the  latter  part  of  the 
thirteenth  century.  I  venture  to  think  that  for  most  pur- 
poses its  history  begins  still  later  and  that  we  shall  not 
err  greatly  in  beginning  with  the  end  of  the  sixteenth  cen- 
tury. I  speak  here  of  the  common  law  as  a  mode  of  juristic 
thought.  Some  dogmas,  especially  in  the  law  of  real  prop- 
erty, have  a  longer  history  and  our  judicial  institutions 
have  to  be  studied  from  the  time  of  Henry  H.  But  our 
attitude  toward  legal  problems,  our  modes  of  legal  reason- 
ing, the  principles  which  make  up  the  system  of  the  com- 
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mon  law  have  only  to  be  studied  from  the  reign  of  Eliza- 
beth and  have  a  continuous  and  consistent  development 
from  that  time.    For  Anglo-American  law,  the  periods  of 
development  begin  with  the  age  of  Elizabeth  and  James 
I,  with  the  American  Eevolution  and  with  the  Civil  War. 
The  work  of  the  English   courts    prior   to   Coke   was 
summed  up  for  us  and  handed  down  to  us  by  that  inde- 
fatigable scholar  in  what  we  have  chosen  to  consider,  an 
authoritative  form;  and  we  have  looked  at  it  through  his 
spectacles  ever  since.    Hence  we  may  neglect  the  periods 
of  growth  prior  to  the  age  of  Elizabeth  and  James  I,  since 
their  results  in  our  law  today  depend  upon  the  way  in 
which  they  appealed  to  the  end  of  the  sixteenth  and  be- 
ginning of  the  seventeenth  centuries  and  the  interpretation 
put  on  them  by  Coke.    Again  we  may  pass  over  the  con- 
structive work  of  the  eighteenth  century,  for  that  work 
was  done  in  Equity  and  the  Law  Merchant.    Neither  of 
these  strictly  are  part  of  the  common  law,  and  so  far  from 
their  affecting  the  spirit  of  the  common  law,  the  spirit  of 
the  common  law  affects  them  powerfully.    But  there  are 
two  growing  periods  of  our  common  law  system;  two 
periods  in  which  rules  and  doctrines  were  formative,  in 
which  our  authorities  have  summed  up  the  past  for  us  and 
have  given  us  principles  for  the  future.     These  periods 
are  (1)  the  classical  conunon-law  period,  the  end  of  the  six- 
teenth and  beginning  of  the  seventeenth  century,  and  (2) 
the  period  that  some  day,  if  we  go  on  as  we  have  been 
going,  will  be  no  less  classical  for  us  than  the  first — ^the 
period  of  legal  development  in  America  that  came  to  an 
end  with  the  Civil  War.    In  the  one  the  task  was  to  go  over 
the  decisions  and  legislation  of  the  past  and  make  a  system 
for  the  future.    In  the  other,  the  task  was  to  examine  the 
whole  body  of  English  case-law  with  reference  to  what 
was  applicable  to  the  facts  of  life  in  America,  and  what  not 
Obviously  the  spirit  of  these  times  and  of  the  men  of  these 
times,  whose  juristic  labors  gave  us  what  we  call  the  com- 
mon law,  could  not  fail  to  give  color  to  the  whole  system. 
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But  the  age  of  Coke  was  the  age  of  the  Puritans  in  Eng- 
land, and  the  period  that  ends  with  our  civil  war  was  the 
age  of  the  Puritans  in  America.  We  must  not  forget  that 
the  Puritan  had  his  own  way  in  America,  that  he  was  in  the 
majority,  had  no  powerful  establishment  to  contend  with, 
and  made  institutions  to  his  own  liking.  For  again  it  is 
not  an  accident  that  common-law  principles  have  attained 
their  highest  and  most  complete  logical  development  in 
America,  and  that  we  are  and  long  have  been  more  thor- 
oughly a  common-law  country  than  England  herself. 

A  fundamental  proposition  from  which  the  Puritan  pro- 
ceeded was  the  doctrine  that  man  was  a  free  moral  agent 
with  power  to  choose  what  he  would  do  and  a  responsibility 
coincident  with  that  power.  He  put  individual  conscience 
and  individual  judgment  in  the  first  place.  No  authority 
could  coerce  them;  but  every  one  must  assume  and  abide 
the  consequences  of  the  choice  he  was  free  to  make.  Ap- 
plied to  church  polity,  it  led  to  a  regime  of  **  consociation 
but  not  subordination.*'  '*We  are  not  over  one  another, '* 
said  Eobinson,  ''but  with  one  another. '*  Hence  even 
church  organization  was  a  species  of  contract  and  a  legal 
theory,  a  legalism,  attached  even  to  religion.  If  men  were 
to  be  free  to  act  according  to  their  consciences  and  to  con- 
tract with  others  for  consociation  in  congregations,  it  was 
a  necessary  consequence  that  the  State — as  a  political  con- 
gregation— was  a  matter  of  contract  also;  and  liberty  of 
contract  was  a  further  necessary  deduction.  The  early 
history  of  New  England  furnishes  abundant  applications 
of  the  idea  that  covenant  or  compact — ^the  consent  of  every 
individual  to  the  formation  and  to  the  continuance  of  the 
community — ^was  the  basis  of  all  communities,  political  as 
well  as  religious.  The  precedent  of  the  covenant  which 
made  Abraham  and  the  children  of  Israel  the  people  of 
God^  furnished  the  religious  basis  for  the  doctrine.  But  it 
was  applied  to  civil  as  well  as  ecclesiastical  organization. 
Another  consequence  was  to  make  a  moral  question  of 
everything,  and  this  meant  to  make  it  a  legal  question.    For; 
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moral  principles  in  their  essence  are  of  individual  and  rela- 
tive application.  They  depend  upon  circumstances  and 
individuals.  Hence  if  every  question  was  treated  as  a 
moral  question  and  moral  questions  were  to  be  dealt  with 
as  concrete  cases  to  be  individualized  in  their  solution, 
subordination  of  those  whose  cases  were  decided  to  those 
who  had  the  power  of  weighing  the  circumstances  of  the 
concrete  case  and  individualizing  the  principle  to  meet  the 
case,  might  result.  The  idea  of  consociation  demanded  that 
a  fixed,  absolute,  universal  rule,  which  the  individual  had 
contracted  to  abide,  be  resorted  to ;  and  thus  the  moral  and 
the  legal  principle  were  to  be  applied  in  the  same  way,  and 
that  the  legal  way.  '* Nowhere,''  says  Morley,  *'has  Pur- 
itanism done  us  more  harm  than  in  thus  leading  us  to  take 
all  breadth  and  color  and  diversity  and  fine  discrimination 
out  of  our  judgments  of  men,  reducing  them  to  thin,  nan'ow 
and  superficial  pronouncements  upon  the  letter  of  their 
morality  or  the  precise  conformity  of  their  opinions  to 
accepted  standards  of  truth."  The  good  side  of  all  this 
we  know  well.  On  the  side  of  politics,  the  conception  of 
the  people  not  as  a  mass  but  as  an  aggregate  of  individuals, 
the  precise  ascription  of  rights  to  each  of  these  individuals, 
the  evolution  of  the  legal  rights  of  Englishmen  into  the  nat- 
ural rights  of  man,  have  their  immediate  origin  in  the  relig- 
ious phase  of  the  Puritan  Eevolution.  But  on  the  side  of 
law,  it  has  given  us  the  conception  of  liberty  of  contract, 
which  is  the  bane  of  all  labor  legislation,  the  rooted  objec- 
tion to  all  power  of  equitable  application  of  rules  to  con- 
crete cases  that  has  produced  a  decadence  of  equity  in  onr 
State  courts,  the  insistence  upon  and  faith  in  the  mere  ma- 
chinery of  justice,  which  makes  American  legal  procedure 
almost  impossible  of  toleration  in  the  business  world  of 
today,  the  notion  of  punishing  the  vicious  will  and  the  nec- 
essary connection  between  wrongdoing  and  retribution, 
which  makes  it  so  diflScult  for  our  criminal  law  to  deal  with 
anti-social  actions  and  to  adjust  itself  in  its  application  to 
the  exigencies  of  .concrete  criminality. 
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How  does  our  Puritan  individualism  affect  the  actual 
administration  of  justice?  We  may  best  answer  by  turn- 
ing to  each  of  the  great  departments  of  the  law  and  seeing 
the  Puritan  there  at  work.  **The  mission  of  the  Eeforma- 
tion,''  says  Berolzheimer,  **was  to  give  life  to  individual 
freedom.  *'  In  this  the  Puritan  is  the  incarnation  of  the 
Eeformation.  Individual  freedom,  individual  rights  were 
the  basis  of  his  religious,  political  and  legal  views.  But 
individual  freedom  and  individual  rights  are  by  no  means 
all  that  legal  systems  have  to  look  to,  and  our  common  law 
shows  on  every  side  the  ill  effects  of  taking  these  for  the 
sole  basis.  For  instance,  few  doctrines  of  the  common  law 
are  more  irritating  today  than  the  traditional  attitude 
toward  legislation,  the  judicial  assumption  that  legislatures 
are  in  what  Dicey  calls  the  quiescent  stage,  the  professional 
feeling  that  there  ought  to  be  little  or  no  legislation  on  legal 
subjects,  the  attitude  of  resentment  toward  legislation  on 
the  part  of  bench  and  bar,  that  leads  to  the  failure  of  codes 
and  practice  acts  and  makes  so  much  of  the  labor  of  social 
workers  nugatory  after  they  have  put  it  upon  our  statute 
books.  The  four  last  presidential  addresses  before  the 
American  Bar  association  have  had  for  their  subject  the 
plethora  of  legislature-made  laws.  The  late  leader  of  the 
American  bar  died  in  the  harness  writing  an  elaborate 
argument  against  legislation,  and  made  generous  provision 
in  his  will  for  a  professor  in  a  leading  American  law  school 
to  teach — I  had  almost  said  to  preach — the  doctrine  of  no 
legislation.  There  is  more  than  one  reason  for  the  common- 
law  attitude  towards  legislation.  But  not  the  least  is  the 
attitude  of  the  Puritan  during  the  formative  period^ 
of  our  law.  His  reasons  were  primarily  religious.  It  ap- 
peared to  him,  says  Lord  Acton,  **that  governments  and 
institutions  are  made  to  pass  away  like  things  of.  earth, 
whilst  souls  are  immortal ;  that  there  is  no  more  proportion 
between  liberty  and  power  than  between  eternity  and  time ; 
that,  therefore,  the  sphere  of  enforced  command  ought  to 
be  restricted  within  fixed  limits  and  that  which  had  been 


Digitized  by 


Google 


822  45  AMERICAN  LAW  BEVIBW. 

done  by  authority,  and  outward  discipline  and  organized 
violence,  should  be  attempted  by  division  of  power,  and 
committed  to  the  intellect  and  the  conscience  of  free  men." 

Compare  with  this  Mr.  Carter's  argument  against  legis- 
lation. **The  true  method  of  human  discipline,''  he  says, 
*'is  to  leave  each  man  to  work  out  in  freedom  his  own  hap- 
piness or  misery,  to  stand  or  fall  by  the  consequences  of 
his  own  conduct"  Compare  the  holding  in  the  New  York 
Court  of  Ap|)eals,  in  ruling  adversely  upon  a  statute  as  to 
hours  of  labor,  that  the  maxim  that  the  government  gov- 
erns best  which  governs  least  is  proper  for  courts  to  bear 
in  mind  in  expounding  the  constitution.  Compare  the  nar- 
row view  of  many  of  our  courts  as  to  what  constitutes  spe- 
cial or  class  legislation,  a  view  that  greatly  limits  effective 
law-making.  For  if  we  can  only  have  laws  of  wide  gener- 
ality of  application,  we  can  have  only  a  few  laws,  since 
the  wider  their  application,  the  more  likelihood  liiere  is  of 
injustice  in  concrete  cases. 

In  the  law  of  torts,  few  doctrines  are  more  irritating  than 
those  of  assumption  of  risk  and  contributory  negligence,  as 
applied  to  injuries  to  employees.  But  these  are  eminently 
Puritan  conceptions.  The  employee  is  a  free  agent.  He 
chooses  for  himself.  So  choosing,  he  elects  to  work  in  a 
dangerous  employment  in  which  he  runs  a  risk  of  being 
injured.  He  knows  that  others  are  to  be  employed  with 
him ;  he  knows  that  they  may  be  negligent  and  that  if  they 
are,  he  may  be  injured.  Knowing  these  things,  he  chooses 
freely  to  incur  the  risk.  Very  well;  he  is  a  free  man,  let 
him  bear  the  loss.  The  master  has  done  no  wrong.  The 
servant,  to  use  Mr.  Carter's  language,  must  stand  or  fall 
by  the  consequences  of  his  own  conduct.  It  is  not  an  ac<5i- 
/dent  that  the  classical  exposition  of  this  doctrine  was 
penned  in  Massachusetts.  Again,  a  workman,  engaged  con- 
stantly upon  a  machine,  so  that  he  comes  to  be  a  part  of  it 
and  to  operate  mechanically  himself,  omits  a  precaution 
and  is  injured.  The  common  law  says  to  him  **you  are  a 
free  man,  you  have  a  mind  and  are  capable  of  using  it;  you 
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chose  freely  to  do  a  dangerous  thing  and  were  injured;  you 
must  abide  the  consequences/'  As  a  matter  of  fact  it  may 
well  be  he  did  not  and  could  not  use  his  mind.  It  is  said 
that  statistics  show  the  great  majority  of  accidents  happen 
in  the  last  working  hour  of  the  day,  when  the  mind  is 
numbed  and  the  operative  has  ceased  to  be  the  free  agent 
which  our  law  contemplates.  But  there  is  no  escape  from 
the  legal  theory.  That  very  condition  is  a  risk  of  the 
employment  and  is  assumed  by  the  laborer.  Legislation  is 
changing  these  rules,  but  the  courts  show  a  tendency  to 
read  the  doctrine  of  contributory  negligence  into  the  stat- 
utes even  where  the  legislature  has  plainly  tried  to  get  rid 
of  it. 

Out  of  many  examples  in  Constitutional  Law,  we  may 
notice  the  decisions  as  to  the  right  to  pursue  a  lawful  call- 
ing and  liberty  of  contract,  which  bear  so  grievously  upon 
social  legislation.  Here  it  is  significant  that  the  prophet 
of  a  'belated  individualist  crusade,  the  late  Mr.  Justice 
Field,  had  added  to  a  Puritan  ancestry  and  Puritan  bring- 
ing np>  profound  study  of  the  common  law  and  practice 
of  his  profession  on  the  frontier  at  a  time  and  in  a  place 
where  the  individual  counted  for  more  and  the  law  for  less 
than  has  been  usual  even  on  the  frontier.  No  doubt  the 
latter  circumstance  had  its  influence.  None  the  less  the 
conception  of  individual  rights  exempt  from  social  control 
to  which  his  vigorous  and  learned  opinions  gave  currency 
is  essentially  the  Puritan  conception  of  association.  We 
are  to  be  with  one  another  but  not  above  one  another.  The 
whole  has  no  right  of  control  over  the  individual  beyond 
the  minimum  necessary  to  keep  the  peace.  Everything  else 
must  be  left  to  the  free  contract  of  a  free  man.  Happily 
this  idea  passed  its  meridian  in  our  constitutional  law 
some  years  ago. 

Again,  in  criminal  law,  one  of  the  problems  is  the  indi- 
vidualization of  punishment,  the  adjusting  of  our  penal 
system  to  the  criminal  rather  than  to  the  crime.  Another 
is  to  get  jid  of  the  retributive  theory,  the  revenge  idea  as  a 
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basis  of  legal  treatment  of  crime,  which  scholars  agree  is 
the  bane  of  pmiitive  justice.  Still  another  is  to  make  the 
criminal  law  an  eflfective  agency  for  repressing  anti-social 
actions  and  protecting  society.  At  each  of  these  points  our 
Puritan  common  law  theories  are  fighting  vigorous  de- 
fense and  slow  retreat.  It  is  not  so  long  ago  that  a  learned 
Supreme  Court  released  a  child  from  a  reformatory  on  the 
ground  that  a  reformatory  was  a  prison,  that  commitment 
thereto  was  necessarily  punishment  for  crime,  and  hence 
could  only  be  warranted  by  criminal  proceedings  of  a  for- 
mal type,  conducted  with  due  regard  to  constitutional  safe- 
guards. The  rise  of  Juvenile  Courts  has  accustomed  us  to 
courts  of  criminal  equity  for  the  youthful  offender;  but 
attempts  to  introduce  any  system  of  individualization  of 
punishment  for  the  adult  will  have  to  wrestle  a  long  time 
with  constitutional  difficulties.  So  too,  the  retributive 
theory  is  almost  among  the  fundamental  of  our  criminal 
law.  We  look  upon  the  criminal  in  the  abstract.  He  is 
a  free  moral  agent,  who,  having  a  choice  between  right  and 
wrong,  voluntarily  chose  the  wrong  and  must  abide  the 
penal  consequences  appointed  in  advance.  Not  only  does 
this  Puritanical  view  of  the  matter  keep  alive  the  retribu- 
tive theory  in  jurisprudence,  after  kindred  sciences  have 
abandoned  it,  but  it  hampers  the  efficiency  of  penal  legis- 
lation intended  to  protect  society.  The  good  sense  of  courts 
has  introduced  a  doctrine  of  acting  at  one's  peril  with  re- 
spect to  statutory  crimes  which  expresses  the  needs  of 
society.  Such  statutes  are  not  meant  to  punish  the  vicious 
will  but  to  put  pressure  upon  the  thoughtless  and  inefficient 
to  do  their  whole  duty  in  the  interest  of  public  health  or 
safety  or  morals.  Nevertheless  all  extension  of  this  doc- 
trine has  been  opposed  sturdily  by  our  text-writers,  and  to 
the  Puritanism  of  Bishop  and  common-law  orthodoxy  of 
Judge  McClain  the  decisions  are  anomalous  and  unsatis- 
factory. 

In  the  law  of  property  we  may  see  conspicuous  examples 
in  the  doctrine  as  to  ''abusive  exercise  of  rights, '*  as  to 


Digitized  by 


Google 


PUBITANISM    AND    THE    COMMON    LAW.  825 

exercise  of  what  otherwise  would  be  a  right  for  the  sole 
purpose  of  injuring  another,  and  in  the  older  American 
doctrine  with  respect  to  surface  water.  Here  again  we  may 
note  that  the  typical  exposition  of  the  extreme  individ- 
ualist view  as  to  rights  of  adjoining  owners  in  disposing  of 
surface  water  comes  from  Massachusetts.  The  influence 
of  Eomlan  law  has  done  away  with  much  of  this.  But  the 
common  law  asked  simply,  was  the  defendant  acting  on  his 
own  land  and  committing  no  nuisance?  If  so,  it  cared  noth- 
ing about  his  motive.  If  one  were  to  put  the  argument  of 
the  French  jurists,  that  use  of  property  rights  merely  to 
injure  another  is  anti-social  and  should  be  repressed,  the 
eommon-law  lawyer  would  doubtless  reply  in  the  language 
of  one  of  his  classical  texts,  **the  public  good  is  in  nothing 
more  essentially  interested  than  in  the  protection  of  every 
mdividuaPs  private  rights.^' 

Equity  in  America  shows  the  same  influence.  The  Puri- 
tan has  always  been  a  consistent  and  thorough-going  op- 
ponent of  equity.  It  runs  counter  to  all  his  ideas.  For 
one  thing,  it  helps  fools  who  have  made  bad  bargains ;  and 
he  objects  to  this,  holding  that  fools  should  be  allowed  and 
required  to  act  freely  and  then  be  held  for  the  consequences 
of  their  folly.  For  another  thing,  it  acts  directly  upon  the 
person.  It  coerces  the  individual  free  will.  It  acts  pre- 
ventively, instead  of  permitting  free  action  and  imposing 
after  the  event  the  penalty  contracted  for  in  advance.  For 
still  another,  it  involves  discretion  in  its  application  to 
concrete  cases,  and  that  in  the  Puritan  view  means  super- 
iority in  the  magistrate,  in  that  it  allows  him  to  judge 
another  by  a  personal  standard  instead  of  by  an  unyielding 
universal,  legal  rule.  I  need  not  remind  you  of  the  oppo- 
sition to  the  Court  of  Chancery  in  England  lasting  almost 
to  the  eighteenth  century,  of  the  abolition  of  the  Court  of 
Chancery  by  Barebones'  Parliament,  nor  of  the  reluctance 
of  Massachusetts  and  Pennsylvania  to  grant  equity  powers 
to  their  courts.  Pomeroy  has  remarked  **the  extreme  re- 
luctance of  American  courts  to  extend  the  jurisdiction  of 
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equity,  even  where  such  extension  consists  solely  in  apply- 
ing familiar  principles  to  new  conditions  of  fact''  The 
gradual  abandonment  of  equity*  powers  and  legalizing  of 
equitable  doctrines  which  I  have  ventured  on  another  oc- 
casion to  call  a  decadence  of  equity  in  America  is  no  less 
remarkable.  The  methods  and  doctrines  of  equity  have  not 
been  congenial  to  our  tribunals,  and  if  we  remember  that 
the  latter  have  been  manned  with  Puritans,  the  reason  is 
obvious. 

It  is,  however,  in  application  and  administration  of  the 
law  that  Puritanism  has  produced  the  most  serious  results. 
The  Puritan  *s  characteristic  jealousy  of  the  magistrate  has 
taken  an  extreme  form  and  has  been  developed  in  our  legal 
procedure  as  a  jealousy  of  the  judge.    '* There  is''  says 
Bryce,  *'a  hearty  Puritanism  in  the  view  of  human  nature 
which  prevades  (the  Constitution).    It  is  the  work  of  men 
who  believed  in  original  sin,  and  were  resolved  to  leave 
open  for  transgressors  no  door  which  they  could  possibly 
shut."    It  is  hardly  too  much  to  say  that  the  Puritan  ideal 
state  was  a  permanent  deadlock  where  the  individual,  in- 
structed by  a  multitude  of  rules  but  not  coerced,  had  free 
play  of  the  dictates  of  his  own  reason  and  conscience.    For 
our  legislation  exhibits  an  inconsistency  that  is  part  of  the 
Puritan  character.    He  rebelled  against  control  of  his  will 
by  state  or  magistrate,  yet  he  loved  to  lay  down  rules, 
since  he  realized  the  intrinsic  sinfulness  of  human  nature. 
Accordingly  we  have  abundance  of  rules  and  no  adequate 
provision  for  carrying  them  out.    Law  paralyzes  adminis- 
tration.   Injunctions,  actions  of  trespass,  and  mandamus 
proceedings  hem  in  the  executive  officer  on  every  side.    But 
when  the  judicial  department  comes  forward  to  execute 
laws,  local  juries  and  grand  juries,  local  prosecuting  offi- 
cers, local  sheriffs,  are  given  power  to  hold  up  as  well  as 
to  uphold  the  law  and  wield  it  as  their  individual  consci- 
ences may  dictate.    Hence  it  is  no  less  true  that  administra- 
tion paralyzes  law.    The  system  of  checks  and  balances  pro- 
duces a  perfect  balance.    In  practical  result,  the  law  too 
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often  accomplishes  little  or  nothing.  We  have  abundance 
of  law  in  the  books  and  too  often  very  little  law  in  action. 

This  phase  of  the  Puritan  jealousy  of  the  magistrate  is 
even  more  conspicuous  in  American  judicial  procedure.  In 
more  than  one  state  codes  and  practice  acts  aim  to  regulate 
every  act  of  the  judge  from  the  time  he  enters  the  court 
room.  It  is  hardly  too  much  to  say  that  the  ideal  judge 
is  conceived  of  as  a  pure  machine.  Being  a  human  machine 
and  in  consequence  tainted  with  original  sin,  he  must  be 
allowed  no  scope  for  free  action.  Hard  and  fast  rules  of 
evidence  and  strict  review  of  every  detail  of  practice  by  a 
series  of  reviewing  tribunals  are  necessary  to  keep  him  in 
check.  In  many  states  he  may  not  charge  the  jury  in  any 
effective  manner;  he  must  rule  upon  and  submit  or  reject 
written  requests  for  academically  stated  propositions 
of  abstract  law;  he  must  not  commit  any  error  which 
might  possibly  prejudice  a  party — ^whether  in  fact  there 
is  prejudice  or  not.  Dunning  has  pointed  out  that  the  Puri- 
tan in  America  was  able  to  carry  into  effect  what  in  Eng- 
land could  only  be  speculative  opinions.  Hence  in  Amer- 
ica, in  addition  to  the  ritual  of  justice,  belonging  to  a  past 
age  of  formalism  that  put  gold  lace  and  red  coats  on  the 
skirmish  line,  we  have  a  machinery  of  justice  devised  to 
keep  down  the  judicial  personality  which  has  made  legal 
procedure  in  some  sort  an  end  in  itself. 

Many  unhappy  results  flow  from  this  over  development 
of  the  machinery  of  judicial  administration.  But  none  is 
more  serious  than  the  disrespect  for  law  to  which  it  con- 
tributes powerfully.  '*I  do  not  think  I  overstate  the  mat- 
ter, ^^  says  Brooks  Adams,  *'when  I  say  that  this  community 
lives  very  largely  in  defiance  or  in  disregard  of  the  law.*^ 
And  if  we  think  he  has  put  it  too  strongly,  yet  we  must 
admit  that  the  law  of  the  land  has  not  the  vital  hold  upon 
the  American  people  which  law  should  have.  We  need  not 
look  about  us  to  find  examples  of  popular  lawlessness. 
There  is  abundant  matter  for  reflection  nearer  home.  A 
few  years  ago,  when  I  made  a  careful  computation,  I  found 
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that  ninety  new  trials  a  year  were  granted  in  actions 
against  employers  for  personal  injuries,  reported  in  the 
National  Eeporter  System,  because  the  verdicts  were  not 
sustained  by  evidence,  and  that  over  forty  new  trials  were 
granted  annually  in  actions  against  railroad  companies  for 
personal  injuries,  reported  in  the  same  series,  for  the  same 
reason.  How  many  verdicts  are  set  aside  by  trial  courts 
in  such  cases  annually  for  the  same  reason,  we  do  not  know. 
Nor  is  there  means  of  knowing  in  how  many  more  such 
cases  the  verdicts  returned  would  not  have  been  rendered, 
if  the  law  had  been  zealously  applied  and  enforced.  For 
we  have  come  to  expect  that  in  these  cases  the  very  ma- 
chinery of  the  law  will  act  lawlessly.  Indeed  there  is  a 
demand  for  this  lawless  justice,  as  statutes  leaving  ques- 
tions of  negligence  wholly  to  juries,  statutes  introducing  a 
theory  of  comparative  negligence,  with  no  legal  standard, 
to  be  administered  for  each  case  by  a  jury,  statutes  forbid- 
ding judicial  review  of  verdicts  on  the  evidence,  statutes 
forbidding  judicial  reduction  of  damages  assessed  by  a 
jury,  and  statutes  requiring  jury  trial  for  contempt  of  de- 
crees abundantly  witness.  After  all,  what  else  do  these 
statutes  aim  at  than  a  legal  getting  away  from  lawT 

But  all  this  does  not  show  that  we  are  intrinsically  a  law- 
less people.  It  means  only  that  social  justice  is  asserting 
itself  against  legal  justice.  It  means  that  our  legal  sys- 
tem must  temper  its  individualism.  .  The  courts  cannot  suc- 
ceed in  an  attempt  to  force  the  modern  world  into  a  Puri- 
tan bed  of  Procustes.  If  we  recognize  that  it  is  not  funda- 
mental principles  of  jurisprudence,  but  traditional  prin- 
ciples of  Puritanism,  operating  out  of  their  sphere,  with 
which  American  legislatures  are  struggling,  we  may  abate 
some  of  our  hostility  to  legislation,  and  may  be  willing  to 
allow  coUectivist  principles,  when  the  public  desires  them 
and  the  law-maker  adopts  them,  to  operate  unchecked.  We 
may  be  willing  to  concede  something  to  the  vir  bonus  upon 
the  woolsack  who  would  protect  men  from  themselves.  We 
may  be  willing  to  allow  the  magistrate  some  power  of  meet- 
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ing  the  exigencies  of  justice  in  concrete  cases.  We  may  be 
willing  to  trust  a  trial  judge  to  use  honestly  and  impar- 
tially the  discretion  without  which  trials  will  always  be 
dilatory,  expensive,  and  unsatisfactory.  For  it  is  always 
to  be  remembered  that  justice  is  made  up  of  individual 
cases.  If  the  judicial  machinery  does  not  produce  speedy, 
inexpensive  and  just  results  in  the  actual  causes  that  pass 
through  it,  no  amount  of  mechanical  or  theoretical  perfec- 
tion will  atone.  Above  all,  we  may  be  willing  to  relegate 
procedure  to  its  proper  place  in  the  legal  system. 

At  the  battle  of  Balaclava  the  English  pickets  posted  to 
warn  their  comrades  of  the  approach  of  the  enemy  were 
surprised,  and  the  attack  of  the  Eussian  on  the  main  body 
was  in  progress  before  the  pickets  were  aware  that  an 
enemy  was  in  the  neighborhood.  In  commenting  on  this, 
a  military  historian  says  that  the  surprise  resulted  from 
the  high  degree  of  drill  and  discipline  of  the  pickets,  which 
had  destroyed  all  initiative  and  had  led  them  to  believe  that 
they  had  done  their  whole  duty  when  they  had  conformed 
to  the  rules  in  which  they  had  been  trained  while  on  guard 
in  barracks  and  parade  grounds.  The  historian  adds  that 
rules  may  deaden  men^s  wits  but  can  hardly  sharpen  them. 

Some  formulas  are  necessary  in  procedure  to  preserve 
the  dignity  of  the  tribunal,  to  expedite  its  business,  to  keep 
the  person  of  the  magistrate  in  due  bounds,  and  to  give  to 
the  judge  the  benefit  of  the  experience  of  the  past.  But 
they  are  means,  not  ends.  However  much  it  may  have 
suited  the  Puritan  disposition  to  make  them  ends,  in  order 
to  bring  about  a  maximum  of  individual  assertion  and  a 
minimum  of  magisterial  action,  it  is  against  the  genius  of 
the  time  and  the  interest  of  the  modem  industrial  com- 
munity to  continue  in  this  attitude. 

Cambridge,  Mass.  Eoscoe  Pound. 
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THE     POUETEENTH     AMENDMENT     AND     THE 
NEGEO  EACE  QUESTION. 

The  presence  of  a  large  number  of  persons  of  African 
descent  within  our  bounds — different  in  origin,  tempera- 
ment and  physical  appearance  from  the  Teutonic  Stock 
among  whom  they  dwell — ^has  ever,  been  a  serious  problem 
in  the  life  of  our  Eepublic.  The  organic  law  of  the  land  has 
more  than  once  felt  the  effect  of  this  situation,  a  situation 
abnormal  in  a  high  degree.  The  influence  of  the  negro  on 
our  constitutional  development,  though  in  a  large  measure 
negative,  has  been  none  the  less  potent.  Constitutional 
Law  in  its  very  nature  lies  closest  to  the  life  of  the  people. 
It  does  not  originate  with  the  political  doctrinaire.  It  has 
its  roots  deep  in  the  social  organism.  It  grows  and  changes 
as  the  people  grow  and  change.  And  so  in  a  society  of 
mixed  races,  so  widely  different  as  Teuton  and  African, 
the  organic  law  should  be  expected  to  express  this  peculiar 
condition  of  life  which  the  forces  of  the  past  have  be- 
queathed to  us.  But  if  under  these  circumstances  it  takes 
into  account,  not  a  condition  of  life,  but  a  theory  of  life, 
we  may  expect  to  find  the  life  of  the  people  failing  to  con- 
form to  the  constitutional  ideal  so  expressed,  no  matter 
how  noble  and  exalted  such  an  ideal  may  be. 

The  relation  of  the  negro  race  to  the  adoption  and  the  in- 
terpretation of  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  is  of  profound  historical  and 
practical  interest. 

The  Civil  War  had  changed  the  legal  status  of  the  negro. 
The  problem  of  readjustment  to  this  new  situation  stared 
the  country  in  the  face.  It  presented  a  condition  without 
a  parallel  in  history.  Under  the  presidential  policy  of  re- 
construction the  South  was  gradually  attempting  to  meet 
the  new  conditions.  But  Congress,  under  the  lead  of  the 
radical  wing  of  the  Eepublican  party,  looked  upon  these 
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efforts  with  extreme  disfavor,  discredited  the  President, 
and  took  the  entire  responsibility  for  reconstruction  into 
their  own  hands.  They  were  led  by  the  impractical  ideal- 
ist Sunmer  in  the  Senate  and  the  partisan  politician  Stev- 
ens in  the  House.  The  South  was  excluded  and  had  no 
voice  in  these  deliberations.  The  Democrats  of  the  North, 
in  a  hopeless  minority,  raised  the  voice  of  protest  and 
warning,  but  without  avail.  It  was  the  day  of  the  radicals. 
In  the  heat  of  passion  and  in  the  fervor  of  partisan  zeal 
they  set  to  work  to  accomplish  a  task  which  might  well  have 
engaged  the  most  sober  deliberations  of  the  wisest  heads 
of  any  people. 

In  these  times  the  negro  question  was  predominant.  It 
was  the  vital  element  in  this  reconstruction  legislation.  It 
was  responsible  for  the  anomolous  situation  in  which  the 
country  found  itself  at  the  close  of  the  War.  From  1866 
to  1876  the  negro  race  question  was  the  keynote  of  every 
political  campaign.  It  was  uppermost  in  the  minds  of  the 
people.  The  fear  that  the  South  would  oppress  the  freed- 
men  was  the  political  lash  by  which  many  a  voter  was 
beaten  back  into  the  party  fold. 

The  Fourteenth  Amendment  was  a  part  of  this  recon- 
struction program.  It  embodied  the  ideal  of  the  radicals. 
It  was  adopted  in  1868  by  ultra-radical  means.  It  was 
from  first  to  last  a  party  measure  and  was  fought  through 
as  such  with  definite  party  aims  in  view. 

Although  the  Amendment  has  five  sections,  we  are  here 
concerned  with  only  the  first  and  the  last,  which  read  as 
follows: 

Section  1.  '*A11  persons  bom  or  naturalized  in  the 
United  States  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  State  wherein  they 
reside.  No  State  shall  make  or  enforce  any  law  which 
shall  deprive  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws. 

Section  5.    The  Congress  shall  have  power  to  enforce, 
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by  appropriate  legislation,  the  provisions  of  this  article/'^ 
There  is  here  no  mention  of  the  negro  as  such,  bnt  it 
would  be  easy  to  establish  from  contemporaneous  sources 
that  this  constitutional  provision  was  primarily  intended 
for  the  benefit  of  the  negro  race.  On  May  10,  1866,  when 
the  measure  passed  the  House  by  a  vote  of  128  to  37>  the 
applause  in  the  galleries  was  loud  and  prolonged.  **Mr. 
Eldridge  of  Wisconsin  called  upon  the  Speaker  to  put  a 
stop  to  such  proceedings.  Jack  Rogers  hoped  the  colored 
brethren  and  sisters  in  the  galleries  would  be  allowed  to 
wave  their  pocket  handkerchiefs.^^  This  may  be  regarded 
as  one  of  the  signs  of  the  times.  The  congressional  inter- 
pretation of  the  Amendment  may  be  understood  best  by  an 
examination  of  the  legislation  which  was  enacted  under  and 
by  virtue  of  its  adoption.  Section  five  was  intended  to 
vitalize  section  one  by  giving  Congress  power  to  enact  di- 
rect and  positive  laws  for  its  enforcement.  Pursuant  to 
this  ideal  several  measures  were  passed,  the  most  dras- 
tic and  comprehensive  of  which  was  the  Civil  Eights  Act 
of  1875.  The  negro  question  was  fundamentally  related 
to  this  Act.  It  was  an  attempt  to  lift  the  negro  up  to  a 
plane  of  equality  with  the  whites  and  was  the  chief  off- 
spring of  the  Fourteenth  Amendment. 

There  were  many  thoughtful  men  of  that  time  who 
shared  the  popular  belief  that  the  Amendment  had  no 
wider  mission  than  that  of  protecting  the  freedmen  fror 
the  so-called  ** Black  Codes**  of  the  Southern  States.  Mr. 
Justice  Miller,  in  delivering  the  opinion  in  the  Slaughter 
House  Cases,  pronounced  the  following  dictum:  **We 
doubt  very  much  whether  any  action  of  a  State  not  directed 
by  way  of  discrimination  against  the  negroes  as  a  class, 
or  on  account  of  their  race,  will  ever  be  held  to  come  within 
the  purview  of  this  provision.***  During  the  early  period 
of  the  operation  of  the  Amendment  this  dictum  was  ad- 
'  hered  to  by  the  majority  of  the  Supreme  Bench.    It  was 

*  Proclaimed  to  be  in  effect  July      Quoted  by  Flack,  in  "The  Adoption 
28,  1868.  of  the  Fourteenth  Amendment" 

•  New  York  Herald,  May  11,  1866.         •  16  Wall.  81. 
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cited  with  approval  and  further  elaborated  in  Strauder  vs. 
West  Virginia,*  in  which  the  court  said:  ''This  is  one 
of  a  series  of  constitutional  provisions  having  a  common 
purpose;  namely,  securing  to  a  race  recently  emancipated 
•  •  •  all  the  civil  rights  that  the  superior  race  enjoy.  ^* 
This  was  the  view  held  also  by  the  masses  of  the  people  in 
80  far  as  they  understood  the  measure. 

Although  this  race  situation  may  be  said  to  have  been 
the  immediate  or  proximate  cause  of  the  adoption  of  the 
Amendment,  as  well  as  its  immediate  field  of  operation,  in 
the  mind  of  the  radicals  it  had  a  much  wider  scope.  To 
them  it  meant  the  ultimate  centralization  of  power  into 
the  hands  of  the  Federal  Government.  It  meant  the  death 
knell  of  the  doctrine  of  States*  rights — ^the  ultimate  na- 
tionalization of  all  civil  rights  and  the  consequent  abolition 
of  State  control  over  the  private  rights  and  duties  of  the 
individual.  It  meant  the  passing  over  of  the  police  power 
of  the  State  into  the  police  power  of  the  national  govern- 
ment, thereby  giving  to  Congress  undefined  and  unlimited 
powers  whereby  it  would  be  enabled  to  enter  fields  of  leg- 
islation from  which  hitherto  it  had  been  barred. 

These  elements  were  not  emphasized  in  the  political 
campaigns  from  1866  to  1868  which  led  up  to  the  adop- 
tion of  the  Amendment.  They  were  too  intricate  and 
subtle  for  the  popular  mind.  They  were,  however,  dis- 
cerned by  the  leadefrs  of  the  opposition,  both  in  the  North 
and  in  the  South,  and  were  combatted  accordingly.  It  is 
sufficient,  however,  for  our  purpose  to  note  that  in  the 
adoption  and  the  attempted  enforcement  of  the  Amendment 
by  Congress,  the  negro  race  question  played  a  prominent 
and  controlling  part.  It  was  to  be,  par  excellence,  the 
negro's  charter  of  liberty. 

It  is  now  forty-three  years  since  the  adoption  of  the 
Amendment.  It  has  been  in  operation  long  enough  for 
us  to  see  the  actual  function  it  has  performed  and  can  per- 

*  100    U.    S.    306.     See   also   Ex  parte  Virginia.  100  U.  S.  344,  and 
Plessy  V.  Ferguson,  163  U.  S.  537. 
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form  as  a  part  of  the  Supreme  Law  of  the  Land.  Has  it 
followed  the  course  marked  out  by  its  framers?  What 
relation  has  its  operation  had  to  the  life  of  the  bla(^  man 
in  our  body  politic?  The  answer  to  these  questions  may  be 
found  in  the  reports  of  the  decisions  of  the  Supreme 
Court  of  the  United  States.  Under  the  genius  of  our  goT- 
emment  it  is  here  that  all  such  questions  must  come  for 
final  adjudication.  That  answer  is  written  large  and  plain. 
Of  the  five  hundred  and  seventy-five  cases  involving  the 
Fourteenth  Amendment  in  which  the  Supreme  Court  has 
delivered  opinions  since  1868,  only  twenty-seven  deal  with 
questions  involving  the  negro  race,  that  is  to  say,  less  than 
five  per  cent  of  the  total  litigation  under  the  Amendment 
The  other  five  hundred  and  forty-three  cases  have  to  do 
with  matters  far  removed  from  the  race  question.  The 
Amendment  has,  in  a  way  unforseen  by  its  framers,  be- 
come gradually  intertwined  with  the  great  economic  prob- 
lems which  vex  the  country  today.  It  is  not  the  negro, 
but  accumulated  and  organized  capital  which  now  looks  to 
the  Fourteenth  Amendment  for  protection  from  State  ac- 
tivity. 

A  closer  study  of  these  cases  but  emphasizes  the  remote- 
ness of  the  Amendment  from  the  actual  life  of  the  prob- 
lems growing  out  of  the  mixed  society  of  African  and 
Teuton  in  the  United  States.  These  it  now  becomes  our 
duty  to  examine  in  some  detail. 

Although  the  Amendment  was  adopted  and  proclaimed  in 
July,  1868,  the  first  litigation  thereunder  to  reach  the  Su- 
preme Court  of  the  United  States  was  decided  April  14^ 
1873.  These  are  known  as  the  Slaughter  House  Cases.^ 
The  negro  question  was  not  directly  involved,  but  the  de- 
cision proved  of  far-reaching  consequence  for  that  race. 
The  chief  constitutional  point  before  the  Court  was  the 
interpretation  of  that  clause  of  the  Amendment  which 
reads,  ''No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of 

•  16  Wall.  36. 
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the  United  States/*  The  Court  decided  that  under  onr 
system  of  government  there  were  two  species  of  citizenship, 
each  with  its  privileges  and  immunities — a  Federal  citizen- 
ship and  a  State  citizenship.  To  the  former  were  attached 
only  such  privileges  or  immunities  as  were  directly  due  to 
the  nature  of  the  Federal  government  and  derived  there- 
from. All  other  privileges  or  immunities  were  inherent  in 
State  citizenship.  The  Court  did  not  attempt  to  define  ^ 
either  of  these  respective  spheres,  but  it  left  the  distinct 
impression  that  the  privileges  or  immunities  of  citizens  of  . 
the  United  States  were  rather  few  and  uDtusual,  while 
those  attaching  to  State  citizenship  were  directly  related 
to  the  whole  life,  public  and  private,  of  the  individual. 
In  other  words,  the  Court  declared  that  this  clause  of  the 
Amendment  was  not  intended  to  interfere  with  the  police 
power  of  the  States.  For  the  negro  this  means,  in  so  far 
as  this  clause  is  concerned,  that  he  must  look  to  his  State 
for  protection  rather  than  to  the  Federal  government. 

We  shall  now  briefly  outline  in  chronological  order  each 
of  the  cases  specifically  involving  the  negro  race  question. 

OcTOBEB  Term,  1876. 

(1)     U.  8.V.  Oruikshank* 

Cruikshank  and  several  other  white  men  broke  up  by  violent  means  a 
negro  political  meeting  in  Louisiana.  They  were  arrested  under  Section 
Six  of  the  Enforcement  Act  of  May  30,  1870,  tried  and  convicted  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Louisiana.  On 
appeal  to  the  Supreme  Cpurt  they  were  acquitted  on  the  ground  that  the 
Fourteenth  Amendment  did  not  justify  such  legislation  by  Congress.  The 
citizen  must  not  look  to  the  Federal  government  for  protection  against 
the  invasion  of  his  rights  by  the  private  acts  of  others.  Decision  against 
Federal  Intervention. 

OOTOBEB  Tebm,  1879. 

(1)     Strauder  v.  West  Virginia.^ 

Strauder,  a  negro,  was  indicted,  tried  and  convicted  for  the  crime  of 
murder  in  a  State  court.  All  negroes  were  excluded  from  the  grand  and 
petit  juries  by  West  Virginia  Statutes  of  1872-73.  The  defendant  con- 
tended that  this  was  in  conflict  with  U.  S.  Revised  Statutes,  Section  1977. 
This  section  embodied  portions  of  the  Enforcement  Act  of  1870  and  the 

■  92  U.  S.  542.  '  100  U.  S.  303. 
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Civil  Rights  Act  of  1875.  Upon  proceedings  in  the  United  States  Supreme 
Court  the  State  court  was  reversed  and  the  West  Virginia  Act  of  187^73 
declared  unconstitutional.  Field  and  ClifTord,  JJ.,  dissented.  Decision  in 
favor  of  Federal  intervention. 

(3)  Virginia  v.  Reeves.* 

Two  negro  men  were  indicted  for  the  murder  of  a  white  man  and  tried 
in  a  State  court  before  a  jury  composed  onlj  of  white  men.  Defendants 
moved  for  a  modification  of  the  venire  so  as  to  allow  one-third  of  the  same 
to  be  composed  of  negroes.  This  motion  was  denied.  Defendants  then 
petitioned .  for  a  removal  to  the  United  States  Circuit  Court  under  the 
Civil  Rights  Act  of  1875.  This  petition  was  also  denied.  Thereupon  they 
were  tried  and  convicted.  A  petition  in  the  United  States  Circuit  Court 
for  the  writ  of  habeas  corpus  was  allowed  and  the  case  docketed  therein. 
The  Commonwealth  of  Virginia  then  petitioned  the  Supreme  Court  of  the 
United  States  for  a  writ  of  mandamus  to  compel  the  return  of  the  prisoners 
to  the  custody  of  the  State.  The  petition  was  granted  on  the  ground 
that  the  defendants  could  not  as  a  matter  of  right  demand  a  mixed  Jury; 
the  court  declaring  that  the  Fourteenth  Amendment  is  not  violated  it 
when  the  Jury  is  all  white,  it  cannot  be  shown  that  negroes  were  excluded 
solely  on  the  ground  of  race  or  color.  Decision  against  Federal  inter- 
vention. 

(4)  Ex  parte  VirffitUa.* 

J.  D.  Coles,  Esq.,  Judge  of  the  County  Court  of  Pittsylvania  County,  '^• 
ginia,  was  arrested  by  Federal  indictment  in  the  Distrtct  Court  of  the 
United  States  for  the  Western  District  of  Virginia  for  failing  to  select 
negroes  as  grand  and  petit  jurors  to  serve  in  the  county  courts  of  the 
above  mentioned  county.  This  arrest  was  made  under  Section  Four  of 
the  Civil  Rights  Act  of  1875.  Petitions  to  the  Supreme  Court  of  the 
United  States  for  the  writ  of  habeas  corpus  were  filed  by  both  Coles  and 
the  'Commonwealth  of  Virginia.  These  petitions  were  denied  and  the 
cause  remanded  to  the  District  Court  for  trial. 

Field  and  Clifford,  JJ.,  dissented.  The  merits  of  the  case,  that  is  as  to 
whether  Judge  Coles  was  guilty  of  discrimination  against  negroes  in  the 
selection  of  jurymen,  solely  on  the  ground  of  race  or  color,  were  not  in- 
volved in  these  proceedings.  The  decision  went  only  so  far  as  to  declare 
Section  Four  of  the  Civil  Rights  Act  of  1875  constitutional.  Decision  in 
favor  of  Federal  intervention. 

OoTOBBB  Tebm,  1880. 

(5)  Neal  v.  Delau>are.^ 

The  defendant,  a  negro,  was  indicted  and  arraigned  for  trial  in  a  D^a- 
ware  State  court  for  the  crime  of  rape  upon  a  white  woman.  The  Dela- 
ware Constitution  of  1831,  Section  One,  Article  Four,  and  the  Delaware 
Revised  Statutes  of  1853,  Section  109,  thereunder  enacted,  limited  the 
selection  of  grand  and  petit  jurors  to  the  white  race.    On  the  ground  of 

■  100  U.  S.  313.  •  100  U.  S.  339.  "  103  U.  S.  370. 
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this  discrimination  the  defendant  moved  to  quash  the  indictment.  Thitf 
motion  was  denied.  The  defendant  was  thereupon  tried  and  convicted 
and  sentenced  to  be  hanged.  Upon  a  writ  of  error  to  the  Delaware 
court  the  United  States  Supreme  Court  declared  the  law  under  which  the 
juries  had  been  drawn  for  the  trial  of  the  case,  to  be  In  violation  of  the 
Fourteenth  Amendment  and  ordered  the  release  of  the  prisoner.  Waite, 
C.  J.,  and  Field,  J.,  dissented.    Decision  in  favor  of  Federal  intervention. 

OcTQBEB  Tkrbc,  1882. 

(6)  Pace  V.  Alahama.^ 

The  defendant  was  tried  and  convicted  in  a  State  court  of  Alabama 
under  Section  4189  of  the  Code  of  Alabama,  which  provided  for  a  severer 
punishment  in  cases  of  fornication  and  adultery  between  negroes  and 
whites  than  between  members  of  the  same  race.  Upon  writ  of  error,  the 
United  States  Supreme  Court  declared  that  this  was  not  a  denial  of  the 
equal  protection  of  the  laws  under  the  Fourteenth  Amendment.  Decision 
against  Federal  intervention. 

(7)  Bush  V.  Kentucky,^ 

The  defendant,  a  negro,  was  indicted  for  murder  and  arraigned  for 
trial  under  II  Revised  Statutes  of  Kentucky  of  1852,  p.  75,  which  excluded 
negroes  from  ail  Jury  service.  A  motion  to  set  aside  the  panel  of  petit 
jurors  on  the  ground  of  discrimination  was  overruled.  Petition  for  re- 
moval to  the  United  States  Circuit  Court  was  also  denied.  The  defendant 
was  thereupon  tried,  convicted  and  sentenced  to  death.  Upon  writ  of 
error,  the  United  States  Supreme  Court  declared  the  indictment  void  as 
the  law  under  which  it  was  found  violated  the  equal  protection  clause  of 
the  Fourteenth  Amendment    Decision  in  favor  of  Federal  interveiition. 

October  Tesh,  1883. 

(8)  The  Civil  RighU  Cases?' 

These  were  five  separate  causes  of  action,  each  involving  the  same 
Federal  question,  namely,  the  constitutionality  of  Sections  One  and  Two 
of  the  Civil  Rights  Act  of  1875.  They  were  thus  treated  as  one  case  by 
the  United  States  Supreme  Court.  The  facts  may  be  briefly  summarized 
as  follows: 

.  (1)     The  denial  of  hotel  accommodations  to  certain  negroes  in  the 
State  of  Kansas. 

(2)  The  denial  of  hotel  accommodations  to  a  negro  in  the  State  of 
Missouri 

(3)  The  denial  to  a  negro  of  a  seat  in  the  dress  circle  of  Maguire's 
Theater  in  San  Francisco. 

(4)  The  denial  to  a  person  (presumably  a  negro)  the  "full  enjoyment" 
of  the  accommodations  of  the  Grand  Opera  House  in  New  York  City. 

(5)  The  refusal  by  a  conductor  on  a  .passenger  train  to  allow  a  negro 

"  107  U.  S.  110.  »  109  U.  S.  3.  "  106  U.  S.  583. 
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woman  to  travel  in  the  "ladies'  car"  of  a  train  on  the  Memphis  and 
Charleston  Railroad  Company. 

These  acts  of  discrimination  by  private  persons  were  severally  set 
up  as  violations  of  Sections  One  and  Two  of  the  Civil  Rights  Act,  which, 
by  its  terms,  protected  the  negro  from  the  invasion  of  his  newly  given 
rights  by  the  acts  of  private  individuab  as  well  as  by  action  of  the  States. 
The  primary  question  in  the  case  was  the  constitutionality  of  this  act  ot 
Congress.  A  further  interpretation  of  the  Thirteenth  Amendment  was 
also  involved.  In  making  the  decision  the  court  but  elaborated  the  doc- 
trine foreshadowed  in  the  Slaughter  House  Cases^  and  formulated  in 
United  States  v.  Cruikshank^^'and  in  Virginia  v.  Reeves,"  that  Congress 
liad  no  power  under  the  Fourteenth  Amendment  to  initiate  direct  and 
affirmative  legislation  and  thus  invade  and  d^troy  the  police  power  of  the 
States.  It  could  only  enact  general  laws  which  would  regulate  the  en- 
forcement of  the  prohibitions  contained  in  the  Amendment  when  they 
were  violated  by  the  States.  It  is  powerless  to  establish  a  Federal  Code 
regulating  or  controlling  the  acts  of  private  persons  in  the  States.  Ha^ 
Ian,  J.,  dissented.     Decision  against  Federal  intervention. 

OoroBEB  Tkrbc,  1889. 

(9)  Beattp  v,  Benton/' 

In  1854  a  negro  named  Carrie  transferred  by  deed  a  lot  in  AugosU, 
Georgia,  to  a  white  man.  Under  a  statute  of  1818-19,  negroes  could  not 
bold  real  property  in  Georgia.  Litigation  over  this  property  began  in  1879 
In  the  State  courts,  the  outcome  of  which  was  the  declaration  that  the 
deed  of  Carrie  was  void  by  virtue  of  said  antebellum  statute.  The  ag- 
grieved party  attempted  to  set  up  the  Federal  question  that  this  was 
in  contravention  of  the  equal  protection  clause  of  the  Fourteenth  Amend- 
men.  Upon  writ  of  error  the  United  States  Supreme  Court  decided  that 
no  Federal  question  was  presented,  and  dismissed  the  writ  Decision 
against  Federal  intervention. 

OcTOBEB  Tbbm,  1894. 

(10)  Andrews  v.  Sivartz,^ 

Ajidrews,  a  negro,  was  indicted,  tried  and  convicted  in  a  New  Jersey 
State  court  for  murder,  and  sentenced  to  death.  He  then  petitioned  the 
United  States  Circuit  Court  for  a  writ  of  habeas  corpus  on  the  ground 
that  negroes  had  been  excluded  from  the  grand  and  petit  juries  whlcli 
dealt  with  his  case.  The  Circuit  Court  denied  the  petition.  On  appeal 
the  Supreme  Court  declared  that  the  petitioner  had  used  the  wrong  metliod 
of  procedure,  since  the  regular  trial  of  a  State  court  cannot  be  reviewed 
by  habeas  corpus  proceedings.    Decision  against  Federal  intervention. 

"  16  Wall.  36.  "  135  U.  S.  244. 

"  92  U.  S.  542.  "  156  U.  S.  272. 

^  100  U.  S.  318. 
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OcTOBEB  Tebm,  1895. 

(11)  Oihson  V.  Misaissippi,"* 

The  defendant,  a  negro,  was  Indicted  for  murder  and  arraigned  in  a 
State  court  He  petitioned  for  the  removal  of  the  cause  to  the  Federal 
Court  on  the  ground  that  negroes  were  excluded  from  the  grand  and  petit 
Juries.  The  petition  was  denied  and  the  defendant  forthwith  tried  and 
conTicted.  The  ruling  of  the  State  court  was  upheld  by  the  United  States 
Supreme  Court  on  writ  of  error.  No  proof  was  offered  of  discrimination 
against  negroes  "solely  on  the  groumd  of  race  or  color."  Decision  against 
Federal  interyention. 

(12)  Charley  Smith  v.  MiBBisHvpi,"* 

The  defendant,  a  negro,  was  indicted  for  murder  and  arraigned  in  a 
State  court  for  trial.  He  moved  to  quash  the  indictment  on  the  ground 
that  negroes  were  excluded  from  the  grand  and  petit  Juries.  No  proof 
of  discrimination  was  offered.  The  motion  was  overruled  and  the  defend- 
ant tried  and  convicted.  Upon  writ  of  error  the  United  States  Supreme 
Court  affirmed  the  decision.    Decision  against  Federal  intervention. 

(18)  Murray  v,  LouUiana.*^ 

The  defendant,  a  negro,  was  indicted,  tried  and  convicted  of  murder  by 
white  Juries.  The  same  procedure  was  had  as  in  the  foregoing  case.  De- 
cision against  Federal  intervention. 

(14)  Pleisy  v,  FerguaonJ* 

PleMy,  a  person  of  African  descent,  was  arrested,  tried  and  convicted 
in  the  Criminal  District  Court  for  the  Parish  oT  New  Orleans  for  vio- 
lating the  Louisiana  statute  of  1890  (No.  Ill,  p.  152),  which  provided 
that  negroes  and  white  persons  should  travel  in  separate  compartments 
on  the  passenger  trains  in  that  State.  Upon  proceedings  had  in  the  United 
States  Supreme  Court  by  way  of  prohibition  and  certiorari  to  test  the 
constitutionality  of  said  statute,  it  was  held  to  be  a  valid  exercise  of  the 
police  power  of  the  State,  and  therefore  not  in  violation  of  the  equal  pro- 
tection clause  of  the  Fourteenth  Amendment.  Harlan,  J.,  dissented.  De- 
cision against  Federal  intervention. 

OcTOBEB  Tebh,  1897. 

(15)  Williams  v,  MissisHppi."* 

The  defendant,  a  negro,  was  indicted  for  the  crime  of  murder,  and 
arraigned  before  Juries  composed  entirely  of  white  men.  A  motion  to 
quash  the  indictment  on  the  ground  of  race  discrimination  was  overruled. 
A  petition  for  removal  to  the  United  States  Circuit  Court  for  the  same 
alleged  reason  was  denied.  No  proof  of  such  discrimination  was  offered. 
The  defendant  was  thereupon  tried,  convicted  and  sentenced  to  death. 

"•  162  U.  S.  565.  «  163  U.  S.  537. 

"  162  U.  S.  592.  >•  170  U.  S.  213. 

«  163  U.  S.  101. 
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Upon  writ  of  error  the  United  States  Supreme  Ck>iirt  afiSrmed  tlie  de- 
cision.   Decision  against  Federal  Intervention. 

OoTOBBB  Tebm,  1899. 

(16)  Oummings  v.  Board  of  Education.*^ 

The  Ware  High  School  of  Richmond  County,  Georgia,  a  public  Institution 
for  negroes  only,  was  suspended  "for  economic  reasons,"  while  the  high 
school  for  whites  In  the  same  county  was  continued  In  operation.  Cum- 
mlngs,  a  negro  taxpayer,  complained  of  discrimination  against  the  negroes 
as  being  In  violation  of  the  "privileges  and  Immunities"  and  the  "equal 
protection"  clauses  of  the  Fourteenth  Amendment.  The  trial  did  not 
show  any  abuse  of  discretion  allowed  by  law  to  the  county  Board  of 
Education.  The  constitutionality  of  all  laws  providing  separate  accom- 
modations for  whites  and  blacks  In  the  pubHc  schools  of  the  State  was 
attacked  In  the  argument  of  counsel,  but  the  question  was  not  presented 
In  the  record.  Upon  writ  of  error  the  United  States  Supreme  €k>urt  af- 
firmed the  decision  of  the  Supreme  Court  of  Georgia  upholding  the  action 
of  the  county  Board  of  Education.  Decision  against  Federal  interven- 
tion. 

(17)  Carter  v,  Texas.^ 

The  defendant,  a  negro,  was  Indicted  and  arraigned  in  a  State  court 
for  trial  for  the  crime  of  murder.  He  moved  to  quash  the  indictment 
on  the  ground  that  negroes  were  excluded  from  the  grand  Jury  on  ao> 
count  of  their  race  or  color.  He  offered  to  Introduce  proof  in  support 
of  this  motion.  The  court  refused  to  allow  the  Introduction  of  proof  and 
overruled  the  motion.  The  defendant  was  forthwith  tried  and  convicted. 
Upon  writ  of  error  the  United  States  Supreme  Ck)urt  reversed  the  decision 
of  the  State  court  and  remanded  the  case  on  the  ground  that  the  trial 
court  erred  in  refusing  to  receive  proof  in  support  of  said  motion.  De- 
cision in  favor  of  Federal  intervention. 

October  Tbbm,  1902. 

(18)  Torrance  v.  Florida,^ 

The  defendant,  a  negro,  was  Indicted  and  arraigned  for  trial  for  tbe 
crime  of  murder.  The  Juries  were  composed  entirely  of  white  men.  He 
moved  to  quash  the  indictment  on  the  ground  of  racial  discrimination. 
No  proof  was  offered  In  support  of  the  motion.  He  was  forthwith 
tried  and  convicted.  Upon  writ  of  error  the  United  States  Supreme  CJourt 
affirmed  the  decision  of  the  State  court  Decision  against  Federal  lnte^ 
vention. 

(19)  Brovmlleld  v.  South  Carolina.^ 

The  defendant,  a  negro,  was  indicted  for  the  crime  of  murder  before 
a  grand  Jury  composed  entirely  of  white  men.    He  moved  to  quash  tbe 

^  175  U.  S.  528.  »  188  U.  S.  519. 

»  177  U.  S.  442.  *^  189  U.  S.  426. 
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indictment  because  of  an  alleged  exclusion  of  negroes  therefrom  on  ac* 
count  of  their  race  or  color.  The  motion  further  set  up  that  the  negroes 
constituted  four-fifths  of  the  population  of  the  county.  No  proof  of  dis- 
crimination was  offered.  The  defendant  was  tried  and  conyicted  and  the 
proceedings  of  the  State  court  were  affirmed,  upon  writ  of  error,  by  the 
United  States  Supreme  Court    Decision  against  Federal  intervention. 

(20)  Giles  V.  Harris.'^ 

Giles,  a  negro,  instituted  proceedings  to  test  the  constitutionality  of  the 
Buifrage  clauses  of  the  Constitution  of  Alabama  of  1901.  The  interpreta- 
tion of  the  Fifteenth  Amendment  was  the  paramount  issue,  although  the 
"equal  protectiom"  clause  of  the  BVmrteentli  AoMndmMit  mm  InTolvec. 
An  adverse  decision  was  given  in  the  State  courts.  The  defendant  prose- 
cuted a  writ  of  error  to  the  Supreme  Court  of  Alabama,  which  was  dis- 
missed for  want  of  jurisdiction  by  the  United  States  Supreme  Court.  The 
record  did  not  present  a  Federal  question.  Brewer,  Brown  and  Harlan, 
JJ.,  dissented.    Decision  against  Federal  intervention. 

OCTOBEB  Tebm,  1903. 

(21)  Rogers  v.  Alabama.^ 

The  defendant,  a  negro,  was  indicted  and  arraigned  for  the  crime  of 
murder.  The  juries  were  composed  entirely  of  white  men.  He  moved 
to  quash  the  indictment  on  the  ground  that  negroes  were  excluded  from 
the  juries  on  account  of  their  race  or  color.  The  motion  was  stricken  from 
the  flies  for  prolixity  and  the  defendant  tried  and  convicted.  Upon  writ 
of  error  the  United  States  Supreme  C!ourt  decided  that  the  motion  was 
relevant,  properly  presented  a  Federal  question,  and,  though  perhaps  in- 
cluding some  superfluous  matter,  should  not  have  been  stricken  from  the 
flies  on  the  ground  of  local  practice.  Proof  should  have  been  allowed  to 
have  been  introduced  under  the  motion.  The  State  court  was  reversed  and 
the  cause  remanded.    Decision  in  favor  of  Federal  intervention. 

(22)  Oites  V.  Teastey.^ 

This  was  a  second  attempt  by  Giles,  a  negro,  to  test  the  constitutionality 
of  the  suffrage  clauses  of  the  Constitution  of  Alabama  of  1901.  The  Fif- 
teenth Amendment,  as  before,  was  predominantly  Involved,  the  Four- 
teenth being  only  of  secondary  importance.  The  case  was  decided  ad- 
versely in  the  State  courts.  Upon  writ  of  error  the  United  States  Su- 
preme Court  dismissed  the  proceedings  on  the  ground  that  the  record  did 
not  present  a  Federal  question.  The  pleadings  of  the  plaintiff  were  in- 
consistent, one  allegation  neutralizing  the  other.  Harlan,  J.,  dissented. 
Decision  against  Federal  intervention. 

« 
OcTOBEB  Tebm,  1905. 

(28)    Martin  v,  Texas.*^ 

The  defendant,  a  negro,  was  indicted  for  the  crime  of  murder  and  ar- 
raigned for  trial.    He  moved  to  quash  the  indictment  on  the  ground  that 

"  189  U.  S.  475.  "  193  U.  S.  146. 

"  192  U.  S.  226.  «  200  U.  S.  316. 
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all  negroes  had  been  excluded  from  the  grand  and  petit  juries  because  of 
race  or  color.  No  proof  of  discrimination  was  offered.  The  motion  was 
overruled  and  the  defendant  tried,  conyicted  and  sentenced  to  death. 
The  United  States  Supreme  €k>urt»  upon  writ  of  error,  reiterated  its  for- 
mer opinions  that  the  defendant  could  not,  as  a  matter  of  right,  demand 
a  mixed  jury.    Decision  against  Federal  intervention. 

OoTOBEB  Term,  1906. 
(24)     Hodgea  v.  United  8tate$J* 

Hodges  and  several  other  white  men  were  indicted  by  a  grand  jury  in 
the  District  Ck>urt  of  the  United  States  for  the  Eastern  District  of  Arkan- 
sas on  the  charge  of  threatening  and  intimidating  eight  negro  laborers 
in  a  certain  lumber  yard.  The  indictment  was  found  under  U.  S.  Revised 
Stat.  Sec.  19T7-9,  6508  and  5510,  which  embodied  portions  of  ^he  Civil 
Rights  Act  of  1866,  the  Enforcement  Act  of  1870,  the  Ku  Klux  Act  of  1871, 
and  the  Civil  Rights  Act  of  1875.  The  interpretation  of  all  three  of  the 
War  Amendments  was  involved,  the  Thirteenth  being  predominant  The 
defendants  demurred  to  the  indictment  as  presenting  no  Federal  question. 
This  was  overruled  and  the  defendants  forthwith  tried  and  convicted. 
Upon  writ  of  error  the  Supreme  Court  reversed  the  District  Court  and 
remanded  the  cause  with  instructions  to  sustain  the  demurrer.  The  al- 
leged offence  having  been  committed  by  private  persons  was  not  within 
the  jurisdiction  of  a  Federal  court  Harlan  and  Day,  JJ.,  dissented.  De- 
cision against  Federal  intervention. 

OoTOBBB  Tebm,  1908. 

(25)  Berea  College  v,  Kentucky,^ 
Berea  College,  a  Kentucky  corporation,  was  indicted  under  Section  One 
of  the  Acts  of  Kentucky  of  1904,  Chap.  85,  which  provided  that  no  person 
or  corporation  should  operate  any  school  or  college  in  which  persons  of 
the  white  and  the  negro  races  were  both  received  as  pupils.  The  facts 
were  undisputed,  Berea  College  being  such  a  mixed  school.  The  only 
point  in  the  case  was  the  constitutionality  of  the  above  mentioned  law 
under  the  Fourteenth  Amendment  The  trial  in  the  State  court  resulted 
in  a  conviction  and  fine.  Upon  being  brought  to  the  United  States  Supreme 
(^urt  by  writ  of  error,  the  case  turned  upon  the  point  that  the  defendant 
was  a  corporation  and  not  a  person,  and  hence  being  a  creature  of  the 
State  was  subject  to  its  control  in  this  particular.  The  question  as  to  the 
power  of  the  State  to  enforce  the  separation  of  the  races  in  schools  per 
$e  was  not  decided.  Only  that  portion  of  the  Act  which  referred  to  the  re- 
strictions on  corporations  was  declared  constitutional.  The  Supreme 
Court— like  other  forces— follows  the  line  of  least  resistance.  If  a  case 
be  disposed  of  on  a  lesser  point,  the  greater  will  not  be  decided.  One  can- 
not but  admire  the  logic  and  ultimate  justice  of  such  a  rule.  Harlan,  J.» 
dissented.     Decision  against  Federal  intervention. 

"  203  U.  S.  81.  "  211  U.  S.  45. 
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(26)  Thomas  v.  Texas'* 

The  defendant,  a  negro*  was  indicted  and  arraigned  on  the  charge  of 
murder.  He  moved  to  quash  the  indictment  on  the  ground  that  all  ne- 
groes had  been  excluded  from  the  grand  and  petit  juries.  No  proof  of 
discrimination  was  offered.  The  motion  was  overruled  and  the  defendant 
tried,  convicted  and  sentenced  to  death.  Upon  writ  of  error  the  United 
States  Supreme  Court  affirmed  the  decision  of  the  State  court  on  the 
ground  aforementioned  that  discrimination  will  not  be  presumed.  De- 
cision against  Federal  intervention. 

OCTOBEB  Tebm,  1909. 

(27)  Marbles  v,  Oreecy.^ 

A  requisition  was  Issued  by  the  Governor  of  Mississippi  to  the  Gov- 
ernor of  Missouri  for  the  return  of  Marbles,  a  negro,  who  was  charged 
with  the  crime  of  assault  with  intent  to  murder.  He  had  fled  to  the 
State  of  Missouri.  Upon  being  arrested  In  the  latter  State,  by  virtue  of 
said  requisition,  he  petitioned  for  a  writ  of  Tiaheas  corpus  in  the  United 
States  Circuit  Court,  setting  up  the  alleged  fact  that  it  was  not  possible 
that  he  could  receive  a  fair  trial  should  he  be  returned  to  the  State  of 
Mississippi,  on  account  of  his  race  or  color.  No  proof  was  offered  that 
such  a  state  of  affairs  would  come  to  pass.  The  petition  was  denied  by  the 
Circuit  Court.  Upon  appeal  to  the  United  States  Supreme  Ck>urt  the  de- 
cision was  affirmed  and  the  prisoner  ordered  to  be  surrendered.  Decision 
against  Federal  intervention. 

We  may  now  consider  what  phases  of  the  negro  race 
question  have  become  related  to  the  operation  of  the  Four- 
teenth Amendment  since  its  adoption  in  1868.  In  so  doing 
it  is  well  to  bear  in  mind  two  facts :  First,  that  the  negro 
race  has  increased  in  numbers  during  the  last  forty  years 
from  nearly  five^®  to  about  ten  millions  and  that  the  social 
complexity  of  the  Afro-Teutonic  situation  has  become  in- 
tensified rather  than  diminished.  Second,  that  litigation 
under  the  Fourteenth  Amendment  has  steadily  increased 
until  within  recent  years  it  has  engaged  the  attention  of 
the  United  States  Court  more  than  has  any  other  part  of 
the  Constitution,  with  the  possible  exception  of  the  Inter- 
state Commerce  clause. 

An  analysis  of  the  foregoing  data  reveals  the  fact  that 
the  negro  race  question  has  been  presented  to  the  Supreme 
Court  under  this  Amendment  in  only  eight  different  as- 

•*  212  U.  S.  278.  »•  The   negro  population   by   the 

»  215  U.  S.  63.  census  of  1870  was  4,880,009. 
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pects,  of  varying  degrees  of  importance:    They  may  be 
stated  as  follows : 

(1)  The  power  of  Congress  to  initiate  nnder  the  Amend- 
ment direct  and  positive  legislation  in  behalf  of  the  negro 
as  such.  This  had  been  attempted  under  the  Enforce- 
ment Act  of  May  30,  1870,  the  Ku  Klnx  Act  of  April  20, 
1871,  and  the  Civil  Eights  Act  of  Feb.  27,  1875.  This 
point  was  three  times  presented  to  the  Supreme  Court; 
once  in  1875,*^  once  in  1883«»  and  once  as  late  as  1906.»» 

(2)  The  validity  of  a  deed  executed  by  a  negro  in  Geor- 
gia in  1854,  when  by  virtue  of  a  Georgia  statute  of  1818-19 
negroes  could  not  hold  real  property  in  that  State.  No 
federal  question  was  presented.*^ 

(3)  Habeas  corpus  proceedings  to  prevent  the  return 
by  extradition  of  a  negro  from  the  State  of  Missouri  to  the 
State  of  Mississippi  on  the  ground  of  probable  race  dis- 
crimination at  the  forthcoming  trial  in  the  latter  State.*^ 

(4)  Two  unsuccessful  attacks  by  the  same  party  on  the 
suffrage  clauses  of  the  Constitution  of  Alabama  of  1901. 
The  Fifteenth  Amendment  was  the  predominant  issue.** 

(5)  The  power  of  a  State  to  impose  a  severer  penalty  in 
the  case  of  adultery  between  negroes  and  whites  than  for 
the  same  crime  between  members  of  the  same  race.**  Code 
of  Alabama,  1880,  Sec.  4189. 

(6)  The  power  of  a  State  to  require  negroes  and  whites 
to  travel  in  separate  coaches  or  compartments  on  pas- 
senger trains.**  Louisiana  Stat.  1890,  No.  Ill,  popularly 
known  as  the  Jim  Crow  Law. 

(7)  The  color  line  in  education.  This  has  been  pre- 
sented to  the  Court  in  two  aspects,  namely :  The  power  of 
a  State,  through  the  discretionary  authority  of  its  county 
oflScials,  to  suspend  a  negro  high  school  while  continuing 

"  United  States  v.  Crulkshank,  92  «  Marbles  v.  Creecy,  215  U.  S.  63. 

U.  S.  542.  ^  Giles  v.  Harris,  189  U.  S.  475; 

"  The  Civil  Rights  Cases,  109  U.  Giles  v.  Teasley,  193  U.  S.  146. 

S.  3.  **  Pace  v.  Alabama,  106  U.  S.  588. 

'••  Hodges  V.  United  States,  203  U.  **  Plessy  v.  Ferguson,  163  U.  a 

S.  1.  537. 

*•  Beatty  v.  Benton.  135  U.  S.  244. 
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to  operate  the  high  school  for  whites.**^  Secondly,  the 
power  of  a  State  to  penalize  an  incorporated  college  for 
operating  an  institution  in  which  both  white  and  black 
pnpils  were  received.** 

(8)  The  exclusion  of  negroes  from  the  grand  and  petit 
juries  in  the  State  courts.  This  phase  of  the  question  has 
been  presented  to  the  Supreme  Court  sixteen  times.*''  In 
fourteen  of  these  the  defendant  had  been  convicted  of  mur- 
der and  in  one  of  rape. 

These  eight  groups  of  cases  under  the  Fourteenth 
Amendment  are  clearly  of  unequal  importance  and  bear 
different  relations  to  the  actual  problem  incident  to  the 
presence  of  the  negro  race  in  our  midst.  The  cases  of  the 
first  group  are  now  only  of  historical  interest  and  bear  no 
relation  to  the  present  situation.  That  avenue  of  activity 
under  the  Amendment  has  long  been  closed.  The  second 
and  third  groups  containing  one  case  each  may  be  regard- 
ed as  frivolous  attempts  at  Federal  intervention  and  may 
also  be  dismissed  from  consideration  so  far  as  the  modern 
problem  is  concerned.  Group  four  gains  significance  chiefly 
in  relation  to  an  alleged  violation  of  the  Fifteenth  Amend- 
ment. 

The  remaining  four  groups  come  nearer  to  the  real  life 
of  the  races  and  express  something  of  the  conditions  con- 
fronting them,  involving  as  they  do  the  following  prob- 
lems :  Penalizing  crime  between  the  two  races  more  heav- 
ily than  between  members  of  the  same  race ;  the  color  line 
in  education;  the  Jim  Crow  Law;  and  the  excluding  of  ne- 

«  CommingB  ▼.  Board  of  Educa-  slBslppi,    162    U.    S.    565    (1895): 

lion,  175  U.  S.  ^28.  Charley   Smith   v.   Mississippi,   162 

-  Berea  College  v.  Kentucky.  211  U.  S.  592  (1895);  WUliams  v.  Mis- 

U.  S.  45.  Blssippi.  170  U.  S.  213  (1897);  Car- 

«  Strauder  v.  West  Virginia,  100  ter  v.  Texas.  177  ft  S.  442  (1899); 

U.S.  303  (1879);  Virginia  v.  Reeves.  Tarrance  v.  PloHda.  188  U.  S.  519 

100  U.  S.  313  (1879);  ex  parte  Vir-  (1902);   Brownfleld  v.  South  C3aro- 

ginia,  100  U.  S.  339  (1879);  Neal  v.  Una.  189  U.  S.  426  (1902);  Rogers 

Delaware.   103   U.   S.   370    (1880);  v.  Alahama,  192  U.  S.  226  (1903); 

Bush   V.   Kentucky,   107  U.   S.   110  Martin    v.    Texas,    200    U.    S.    316 

(1882);  Andrews  v.  Swartz.  156  U.  (1905);  Thomas  v.  Texas,  212  U.  S. 

S.  212  (1894);  Murray  t.  Louisiana,  278  (1908). 
163  U.  S.  101  (1895);  Gibson  ▼.  Mis- 
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groes  from  jury  service.  The  chief  phase  of  the  Amend- 
ment which  these  questions  involve  is  the  clause  which  pro- 
vides that  no  State  shall  **deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws/' 

What  may  we  say  then  has  been  the  eflfect  of  the  opera- 
tion of  the  Amendment  upon  that  race  chiefly  for  whose 
benefit  it  was  adopted!  What  has  been  its  relationship  to 
the  Federal  Government,  what  restraint  has  been  placed 
upon  the  States,  and  lastly,  what  has  it  accomplished  in 
positive  results  for  the  negro  race? 

As  we  have  seen,  the  idea  was  quite  prevalent  at  the 
time  of  the  adoption  of  the  Amendment,  that  its  chief  field 
of  operation  would  be  eflfective  by  virtue  of  direct,  posi- 
tive and  primary  legislation  by  Congress  in  behalf  of  the 
negro  race.  In  pursuance  of  this  constitutional  ideal  Con- 
gress began  to  legislate  in  this  direction.  The  United 
States  Supreme  Court  at  an  early  stage  of  the  operation 
of  the  Amendemnt  declared  all  such  legislation  unconsti- 
tutional and  beyond  the  power  of  the  Federal  government. 
As  a  consequence  the  relationship  of  Congress  to  the 
Amendment  has  been  for  a  long  time  clearly  understood. 
It  may  be  summed  up  as  follows :  The  first  section  of  the 
Amendment  is  a  prohibitory  measure  and  the  prohibitions 
therein  expressed  operate  against  the  States  only.  They 
bear  no  relationship  to  the  acts  of  private  persons  within 
the  States.  Section  five  goes  only  so  far  as  to  give  Con- 
gress the  power  by  general  legislation  to  enforce  these 
prohibitions.  Congress  may,  within  bounds,  provide  the 
modes  of  redress  when  a  State  has  violated  the  prohibi- 
tions. Congress  cannot  enforce  them  against  the  States. 
The  State  must  take  the  initiative  in  violating  the  Amend- 
ment; then  and  then  only  can  the  aggrieved  party  seek 
redress.  And  this  not  by  an  appeal  to  national  laws,  but 
by  the  complex,  uncertain  and  tortuous  path  through  the 
courts  of  his  State  to  the  Supreme  Court  of  the  United 
States.  Congress  is  limited  to  the  matter  of  regulating 
the  time,  manner  and  occasion  of  this  appeal  to  Federal 
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authority  for  intervention.  We  see,  therefore,  that  so  far 
as  the  negro  question  is  related  to  the  Amendment,  Con- 
gress may  be  eliminated  as  a  vital  factor.  The  Supreme 
Court  is  the  only  branch  of  the  Federal  Government  which 
is  competent  to  deal  with  the  question,  and  that  under  con- 
ditions which  render  the  Federal  Government  a  minimum 
force  in  the  practical  solution  of  the  negro  race  problem. 
So  far  as  the  Fourteenth  Amendment  is  concerned  the  Fed- 
eral Government  would  be  powerless  to  prevent  armed 
mobs  of  whites  from  driving  negroes  out  from  a  State,  or 
otherwise  threatening  or  intimidating  them  in  their  attempt 
to  exercise  the  privileges  of  citizenship. 

We  next  turn  to  consider  in  what  manner  and  to  what 
extent  has  the  Supreme  Court  sustained  or  rejected  peti- 
tions for  Federal  intervention  in  behalf  of  the  negro  race 
xmder  the  operation  of  the  Amendment.  As  has  been 
shown  there  were  twenty-seven  such  appeals  to  Federal 
authority.  Twenty-one  of  these  were  decided  adversely  to 
the  party  aggrieved.  The  remaining  six  were  decided  in 
favor  of  Federal  intervention  to  a  limited  extent. 

The  police  power  of  a  State  to  deal  with  the  race  ques- 
tion has  been  squarely  before  the  Supreme  Court  only  four 
times  within  the  past  forty  years.  One  of  these  deals  with 
the  relation  of  the  negro  to  the  jury  system.  This  we  shall 
consider  later.  The  definite  results  of  the  other  three  de- 
cisions involve  only  two  principles,  to- wit:  (1)  A  State  has 
the  power  to  inflict  a  severer  punishment  for  the  crime  of 
adultery  and  fornication  between  negroes  and  whites  than 
it  inflicts  for  the  same  crime  between  members  of  the  samd 
race.*®  This  involves  the  important  principle  of  making 
distinctions  in  law  on  the  ground  of  race  or  color.  It  vio- 
lates no  clause  of  the  Fourteenth  Amendment.  To  what 
extent  this  principle  may  be  applied  to  the  present  situa- 
tion has  yet  to  appear.  (2)  A  State  has  the  power  to  sep- 
arate the  races  one  from  the  other  in  its  school  systems 
and  on  the  passenger  trains  passing  through  its  territory. 

^  Pace  ▼.  Alabama,  106  U.  S.  583. 
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As  to  the  first,  that  of  maintaining  separate  schools  for 
black  and  white,  the  question  as  snch  has.  never  been  clear- 
ly before  the  Supreme  Court  and  has,  therefore,  nevey  been 
decided  absolutely.  In  Cmnmings  vs.  Board  of  Education** 
the  question  was  discussed,  but  the  record  necessitated  only 
that  the  Court  decide  that  a  State  may,  under  certain  cir- 
cumstances, suspend  temporarily  a  negro  high  school  while 
continuing  to  operate  the  white  high  school  in  the  same  lo- 
cality.  In  rendering  the  opinion  of  the  Court,  however,  Mr. 
Justice  Harlan  pronounced  the  following  dictum:  **The 
education  of  the  people  in  schools  maintained  by  State  tax- 
ation is  a  matter  belonging  to  the  respective  States  and  any 
interference  on  the  part  of  Federal  authority  with  the  man- 
agement of  such  schools  cannot  be  justified  except  in  the 
case  of  a  clear  and  unmistakable  disregard  of  rights  se- 
cured by  the  supreme  law  of  the  land.    We  have  here  no 
such  case  to  be  determined." 

In  Berea  College  vs  Kentucky*®  the  question  was  fairly 
presented,  but  the  case  turned  on  the  point  that  Berea  Col- 
lege was  a  corporation  created  by  the  laws  of  Kentucky  and 
therefore  subject  to  the  exercise  of  the  police  power  of  that 
State. 

This  principle  of  separation  of  African  and  Teuton  on 
racial  grounds  is  the  same  whether  it  be  the  maintaining 
of  separate  schools,  separate  churches,  separate  hotels,  sep- 
arate compartments  in  public  conveyances,  segregation  in 
certain  quarters — residential  or  business — of  towns  and 
cities,  in  the  park  and  playground  systems  of  the  larger 
cities,  in  the  theaters  and  other  places  of  public  amuse- 
ment, in  fine,  the  separation  of  the  races  at  all  times,  in 
all  places,  and  under  all  circumstances  where  they  would  in 
large  numbers  come  into  physical  contact  the  one  with  the 
other. 

In  the  case  of  Plessy  vs.  Ferguson**  this  principle  was 
for  the  first  and  only  time  properly  presented  to  the  Su- 
preme Court  of  the  United  States  for  adjudication  under 

•  175  U.  S.  528.  ••  211  U.  S.  45.  «  163  U.  S.  637  (Louisiana). 
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the  Fourteenth  Amendment.  As  we  have  seen  the  Court 
decided  that  a  State  has  the  power  to  require  the  separa- 
tion of  the  negroes  and  the  whites  from  each  other  on  the 
ground  of  race  or  color  in  the  matter  of  riding  on  passen- 
ger trains.  But  in  rendering  the  majority  opinion,  Mr. 
Justice  Brown  further  elaborated  this  principle  of  race 
separation,  using  among  others  the  following  expressions : 
*^  Legislation  is  powerless  to  eradicate  racial  instincts  or 
to  abolish  distinctions  based  upon  physical  differences,  and 
the  attempt  to  do  so  can  only  result  in  accentuating  the  dif- 
ficulties of  the  present  situation  #  #  •  jf  q^^ 
race  be  inferior  to  the  other  socially,  the  Constitution  of  the 
United  States  cannot  put  them  upon  the  same  plane.  *''^ 
The  learned  Justice  here  struck  at  the  root  of  the  matter. 
He  tacitly  recognized  two  elements  in  the  problem  of  ex- 
treme interest — the  futility  of  the  early  Congressional 
ideal  of  the  scope  and  of  the  efficiency  of  the  Amendment; 
and  the  ** difficulties  of  the  present  situation.'' 

In  the  same  opinion,  after  reviewing  the  decision  in  the 
Slaughter  House  Cases,  he  speaks  as  follows:  **The  ob- 
ject of  the  Amendment  was  undoubtedly  to  enforce  the  ab- 
solute equality  of  the  races  before  the  law,  but  in  the  na- 
ture of  things  it  could  not  have  been  intended  to  abolish 
distinctions  based  upon  color,  or  to  enforce  social,  as  dis- 
tinguished from  political  equality,  or  the  commingling  of 
the  two  races  upon  terms  unsatisfactory  to  either.  Laws 
permitting,  and  even  requiring,  their  separation  in  places 
where  they  are  liable  to  be  brought  into  contact  do  not  nec- 
essarily imply  the  inferiority  of  either  race  to  the  other, 
and  have  been  generally,  if  not  universally,  recognized 
as  within  the  competency  of  State  legislatures  in  the  ex- 
ercise of  their  police  power.*  The  most  common  instance  of 
this  is  connected  with  the  establishment  of  separate  schools 
for  white  and  colored  children,  which  has  been  held  to  be 
a  valid  exercise  of  the  legislative  power — even  by  courts 

"  Ihid.  p.  544. 
VOU  XLV.  54 
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of  States  where  the  political  rights  of  the  colored  race  have 
been  longest  and  most  earnestly  enforced.'*^*  Here  the 
learned  Justice  cites  several  cases  from  various  States  of 
the  Union  and  quotes  from  one  Massachusetts  case  in  ex- 
tenso.^^ 

This  decision  has  been  quoted  at  some  length  because  it 
is  the  only  instance  of  the  Supreme  Court  having  passed 
upon  this  vital  question,  and  settled,  it  seems,  once  for  all 
the  principle  of  race  separation 'in  its  relationship  to  the 
Fourteenth  Amendment.  The  opinion  enunciates  sound 
principles  of  political  science  and  is  justified  by  the  logic 
of  history  and  of  fact. 

There  seems  to  be  no  limit  to  which  a  State  may  go  in 
requiring  the  separation  of  the  races.  May  it  not  do  on  a 
larger  what  it  can  do  on  a  smaller  scale  f  So  long  as  the 
law  operated  equally  on  both  races,  could  Federal  inter- 
vention under  the  Fourteenth  Amendment  be  invoked  by 
either!  The  situation  is  a  strange  one  in  a  government 
dedicated  to  the  most  exalted  ideals  of  democracy.  It  is 
none  the  less  inevitable,  and  the  operation  of  this  prin- 
ciple of  race  separation  may  yet  prove  the  means  of  a  so- 
lution of  this  problem  with  the  least  injustice  to  white  or 
black. 

It  has  been  in  reference  to  the  right  of  negroes  to  sit  on 
juries  in  the  State  courts  that  the  authority  of  the  State 
has  been  most  seriously  questioned.  On  this  point  alone 
the  Federal  Government  has  intervened  in  behalf  of  the 
negro  race  and  restrained,  in  some  measure,  the  action  of 
the  States.  Of  the  sixteen  cases  before  the  Supreme 
Court  on  this  question,  six  were  decided  adversely  to  the 
States  involved.  The  sum  of  these  decisions  may  be  stated 
in  a  very  few  principles,  namely: 

(1)  No  State  can  make  any  law  which  prima  facie  ex- 
cludes negroes  from  jury  service  because  they  are  negroes. 

'  "J&td.  p.  544.  Boston.    The  plaintiff,  through  his 

•*  Roberts   v.    City   of   Boston,    5  counsel,  Mr.  Chas.  Sumner,  attacked 

Cush.  198.    Separate  schools  for  ne-  the  validity  of  the  law.    The  Ck)urt 

groes  and  whites  were  maintained  in  decided  against  plaintiff. 
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Such  a  law  would  be  clearly  in  violation  of  the  Amend- 
ment. Only  one  such  law  has  been  called  in  question  as 
having  been  enacted  since  July  28,  1868,  the  date  of  the 
adoption  of  the  Amendment,  viz.:  West  Virginia  Acts, 
1872-3,  p.  102,  which  limited  jury  service  to  white  men.*** 
On  two  other  occasions  surviving  antebellum  laws  exclud- 
ing negroes  from  jury  service,  have  been  declared  uncon- 
stitutional, to-wit:  Sec.  One,  Article  Four,  of  the  Dela- 
ware Constitution  of  1831,***  and  Revised  Statutes  of  Ken- 
tucky of  1852  (pp.  75,  77).**''  It  may  be  of  interest  to  no- 
tice that  these  three  cases  did  not  come  from  former  se- 
ceding States. 

(2)  No  State  may,  through  its  executive,  administrative 
or  judicial  oflScers,  exclude  from  jury  service  persons  of 
African  descent  ''solely  on  the  ground  of  race  or  color.*' 
Three  times  here  also  the  Supreme  Court  has  intervened  in 
behalf  of  the  negroes.  Once  in  1879  when  a  county  judge 
in  Virginia  was  accused  of  making  such  discrimination.**® 
This  was,  however,  a  proceeding  by  way  of  habeas  corpus 
and  the  merits  of  the  alleged  (Mscrimination  were  not  de- 
cided. In  the  other  two  instances  of  Federal  intervention, 
onee  in  1899**®  and  once  in  1903,^^  the  State  courts  were  re- 
versed on  the  ground  that  the  trial  court  erred  in  refusing 
to  receive  proof  of  the  alleged  racial  discrimination  under 
a  motion  to  quash  the  indictment  for  that  reason.  In 
other  words,  these  three  adverse  decisions  involved  only 
the  technicalities  of  legal  procedure.  In  none  of  these 
sixteen  attempts  to  force  the  States  to  summon  negroes 
for  jury  service  was  there  any  proof  of  discrimination  had 
in  open  court. 

One  other  thing  must  be  borne  in  mind.  These  cases 
represent  no  movement  on  the  part  of  the  negro  race  to 
obtain  places  on  white  juries.  They  stretch  over  a  period 
of  forty  years.    They  bear  no  relationship  to  the  ideals  of 

"  Strauder  v.  West  Virginia,  100  »  Ex  parte  Virginia.  100  U.  S.  339. 

U.  S.  303.  «•  Carter  v.  Texas,  177  U.  S.  442. 

■•  Neal  V.  Delaware,  103  U.  S.  370.  •  Rogers  v.  Alabama,  192  U.  S. 

"  Bush  V.  Kentucky,  107  U.  S.  110.  226. 
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the  better  element  of  the  negro  race.  They  come  chiefly 
from  the  lower  South,  where  there  are  practically  no  ne- 
gro lawyers.  These  appeals  to  the  Federal  government 
are  the  work  of  white  attorneys,  representing,  through  ap- 
pointment or  choice,  poor  and  ignorant  negro  criminals 
already  convicted  before  State  tribunals  of  the  darkest 
crimes  known  to  man.  It  is  the  grasp  of  the  drowning  man 
after  a  straw,  since  the  invocation  of  the  Fourteenth 
Amendment  in  the  Supreme  Court  of  the  United  States 
means  that  the  day  of  execution  will  be  delayed. 

What  then  is  the  situation  today  in  reference  to  this 
question  of  jury  service?  The  principle  which  has  been 
evolved  out  of  these  attempts  to  invoke  the  aid  of  the 
Federal  Government  under  the  Fourteenth  Amendment 
liiay  be  stated  negatively  as  follows:  Where  there  is  no 
discrimination  in  the  laws  of  the  State  against  negroes 
on  the  ground  of  race  or  color  and  where  the  jurors  of  said 
State  are  customarily  all  white  men,  discrimination  against 
such  negroes,  .solely  on  the  ground  of  race  or  color,  will 
not  be  presumed,  but  must  be  substantiated  by  positive 
proof  by  the  party  aggrieved.  The  Amendment  can  give  no 
further  guarantee  than  this.  The  effect  of  the  operation 
of  this  principle  is  that  practically  no  negroes  are  chosen 
for  jury  service,  especially  in  those  States  where  they  are 
present  in  large  numbers. 

Since  the  State  may  exclude  negroes  on  any  ground  ex- 
cept that  of  race  or  color,  it  is  practically  impossible  for 
a  negro  to  prove  on  what  ground  he  has  been  excluded. 
Even  though  the  race  element  entered  into  the  motive  for 
exclusion  and  formed  the  dominant  element  thereof,  the 
discrimination  would  be  legal  under  the  decisions  of  the 
Supreme  Court.  Should  we,  for  example,  even  suppose 
that  negroes  were  excluded  from  jury  service  solely  be- 
cause of  their  race  or  color,  how  could  the  exact  quality 
of  the  discrimination  be  proven?  The  difficulty  is  inherent 
The  motives  of  the  county  officers  in  selecting  persons  for 
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jury  service  are  too  subtle,  too  subjective,  to  admit  of  pos- 
itive proof. 

We  have  now  answered  the  question  as  to  what  effect  the 
operation  of  the  Fourteenth  Amendment  has  had  on  the 
States  in  relation  to  the  negro  race  problem.  We  have 
seen  that  no  actual  and  practical  restraint  has  been  pu£ 
upon  the  States  in  any  instance  where  the  State  action  was 
brought  in  question.  What  elements  of  potential  restraint 
the  Amendment  has  imposed  or  now  imposes  upon  the 
States  in  this  particular,  remains  a  matter  of  speculation. 
How  far  a  State  may  go  in  the  attempt  to  apply  a  practical 
solution  to  the  negro  problem  also  remains  to  be  seen.  So 
far  they  have  not  been  checked  by  the  Federal  Government. 
In  the  broad  day  of  an  enlightened  public  opinion,  world- 
wide in  its  reach,  it  is  not  probable  that  backward  steps  will 
be  taken.  New  acquisitions  from  the  growing  social  and 
biological  sciences  are  bringing  to  us  a  clearer  and  a 
saner  point  of  view  than  that  evolved  from  the  philosophy 
and  theology  of  the  past  generation. 

In  conclusion  we  may  ask  what  positive  gain  has  the 
operation  of  the  Fourteenth  Amendment  been  to  the  ne- 
gro racet  We  can  point  to  nothing.  All  attempts  at  Fed- 
eral intervention  have  been  fruitless  in  permament  re- 
sults. The  operation  of  the  Amendment  in  its  relation  to 
the  negro  race  has  in  it  all  of  the  irony  of  history.  It  is 
the  perversion  of  a  noble  idealism  that  the  lowest  and 
most  benighted  element  of  the  African  race  should  in  these 
enlightened  days  be  the  ones  to  rise  up  and  claim  the  sa- 
cred heritage  of  Anglo-Saxon  liberties  which,  through  the 
fortune  of  circumstance,  have  become  embodied  in  the 
supreme  Jaw  of  the  land  in  the  shape  of  the  Fourteenth 
Amendment. 

But,  it  may  be  said,  the  Amendment  is  the  negro's' 
Magna  Charta — it  is  to  him  a  perpetual  guarantee  of  pro- 
tection from  discrimination.  We  have  seen,  however,  that 
th0  validity  of  this  assertion  is  reduced  to  an  uncertain 
and  undefined  minimum  by  the  facts.   If  it  be  his  charter  of 
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liberty  it  is  indeed  a  strange  one.  In  what  respect  does  it 
protect  Mm  from  his  State?  He  does  not  know.  Unhke 
the  charters  of  other  people,  it  was  written  there  not  by 
his  efforts  nor  dictated  at  his  command.  It  speaks  to  him 
a  strange  and  far  off  language.  It  has  not  come  and  dwelt 
with  him  because  it  belongs  not  to  his  world*  It  is  si>end- 
ing  its  force  in  other  fields  to  which  the  negro  is  perforce 
a  stranger. 

The  words  ** citizen,''  **life,  liberty  and  property,''  **due 
process  of  law,"  and  "the  equal  protection  of  the  laws," 
were  bom  through  a  travail  in  which  the  African  had  no 
share.  They  breathe  the  sacred  symbols  of  a  race  which 
paid  the  price  for  greatness.  They  are  the  fruit  of  un- 
measured sacrifice  and  suffering,  of  innumerable  and 
lengthened  struggles  through  defeat  and  failure  to  final 
victory.  They  are  the  key  words  of  that  race  whidi  has, 
among  all  of  the  peoples  of  the  earth,  shown  the  highest 
genius  for  law  and  government  They  can  never  be  super- 
imposed from  without.  The  great  truths  which  they  em- 
body can  come  into  being  only  through  the  birth  pangs  of 
the  inner  life. 

The  Fourteenth  Amendment  declared  the  negro  to  be 
a  citizen  of  the  United  States  of  America.  This  may,  in 
the  abstract,  be  considered  a  great  advantage.  But  it  is 
a  serious  matter  to  be  a  citizen  of  a  country  like  the  United 
States.  Its  ideals  of  citizenship  presuppose  centuries  of 
independent  personal  and  racial  achievement.  It  looks  for 
a  soil  out  of  which  it  is  possible  for  democracy  to  spring. 
In  the  words  of  an  eminent  statesman  and  patriot:  "It 
throws  upon  him  a  great  responsibility  and  expects  of  him 
a  constant  and  watchful  independence.  There  is  no  one  to 
look  out  for  his  rights  but  himself.  He  is  not  a  ward  of 
the  government,  but  his  own  guardian.  The  law  is  not  au- 
tomatic; he  must  himself  put  it  into  operation,  and  he 
must  show  good  cause  why  the  courts  should  exercise  the 
great  powers  vested  in  them.  *  *  *  *  In  England, 
as  in  America,  the  individual  citizen  is  bidden  to  take  care 
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of  himself,  not  only  against  Ms  neighbor  but  also,  if  he 
can,  against  the  government. '^^ 

These  remarks  were  spoken  to  white  men.  They  refer 
to  white  citizens.  They  give  voice  to  one  of  the  most  pro- 
found principles  of  English  and  American  government. 
Yet  they  apply  also  to  the  Afro- American.  They  speak  to 
him  with  redoubled  force.  They  set  before  him  the  most 
exalted  ideal  of  citizenship  yet  achieved  by  man  and  bid 
him  reach  it  if  he  can.  There  is  a  touch  of  pathos  in  all  of 
this.  The  negro  has  been  the  only  innocent  party  in  this 
turmoil  of  the  times.  He  at  least,  by  every  moral  law,  has 
been  entitled  to  have  justice  meted  out  to  him.  On  the  con- 
trary he  has  been  used  as  a  tool  first  by  one  section  of  the 
country  then  by  the  other.  He  has  served  only  the  pur- 
poses of  the  controlling  element  of  the  stronger  race.  And 
finally,  to  satisfy  the  political  idealism  and  the  partizan 
plans  of  those  to  whom  he  himself  was  a  stranger,  he  has 
been  thrown  naked,  penniless  and  deserted  upon  the  land 
to  pick  his  way  in  the  midst  of  the  highest  and  most  com- 
plicated civilization  known  to  the  earth. 

The  adoption  of  the  Fourteenth  Amendment  could  not 
make  Anglo-Saxons  out  of  Africans.  It  was  unjust  to 
the  negro  to  force  him  to  play  a  role  for  which  by  the 
forces  of  nature  he  was  unfitted.  He  deserves  neither  ridi- 
cule nor  blame  for  the  comedy  and  the  tragedy  of  the  Re- 
construction. It  is  one  of  the  fundamental  precepts  of  po- 
litical science  today  that  only  those  people  in  a  community 
can  participate  equally  in  its  dvic,  social  and  political  life 
who  are  conscious  of  a  common  origin,  share  a  common 
idealism  and  look  forward  to  a  common  destiny.  Where 
the  community  is  composed  of  two  divergent  races  render- 
ing such  a  community  of  life  impossible,  the  weaker  and 
less  favored  race  must  inevitably  and  in  the  nature  of 
things  take  the  place  assigned  to  it  by  the  stronger  and 
dominant  race.    The  Eepublican  party,  which  controlled 

•*  Woodrow    Wilson,    "Constitutional    Government   in   the   United 
States,"  pp.  150,  151. 
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all  branches  of  the  government  after  the  War,  might  have 
made  the  negroes  wards  of  the  nation,  putting  them  into  a 
position  similar  to  that  occupied  by  the  American  Indians. 
They,  especially  at  that  time,  needed  the  protecting  arm 
of  the  Federal  Government  thrown  around  them.  Under 
this  system  of  sympathetic  tutelage  the  African  might 
have  been  led  to  develop  whatever  latent  powers  that  may 
be  inherent  in  his  race.  Today  he  can  justly  raise  the  cry 
that  many  of  the  doors  of  opportunity  are  closed  to  him. 

As  it  now  stands,  the  negro  must  look  to  his  State  for 
protection.  He  must  take  his  chances  along  with  the  other 
citizens.  If  in  the  unequal  struggle  he  fails  to  gain  for  him- 
self the  full  fruits  of  citizenship,  there  is  no  recourse  left 
to  him.  The  strongest  point  in  his  favor  is  that  he  is  hu- 
man and  his  long  sojourn  in  the  midst  of  a. naturally  Mud 
hearted  people  has  brought  about  certain  tacit  understand- 
ings and  adjustments,  the  written  Constitution  to  the  con- 
trary notwithstanding. 

WASHiNOTOir.  D.  C.  ChABLES  WaMACB  CoLUNS. 
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THE  VALUE  OF  PEECEDENT.^ 

Home  Tooke  said  in  his  ** Petition  of  an  Englishman*': 
''You  have  a  precedent  in  Cade.  And  for  the  justification 
of  any  infamous  and  dirty  business,  it  is  at  present  suflS- 
cient  that  there  is  a  precedent. '*  Somewhat  later  the  great 
master  of  Rugby  wrote:  ''Nothing  has  even  been  more  per- 
nicious to  the  growth  of  human  virtue  and  happiness  than 
the  habit  of  looking  backwards  rather  than  forwards  for 
our  model  of  excellence.**  When  Cardinal  Mazarin  was 
outlawed  by  the  Parisian  Parliament,  the  records  were 
searched  to  ascertain  what  price  should  be  set  upon  the 
head  of  so  illustrious  an  enemy  of  the  kingdom;  and,  it 
having  been  found  that,  in  the  reign  of  Charles  IX,  the 
sum  of  fifty  thousand  crowns  had  been  voted  by  parlia- 
ment to  whomsoever  should  produce  Admiral  Coligni,  alive 
or  dead,  a  similar  sum,  out  of  respect  to  precedent,  was 
fixed  in  Mazarin  *s  case.  When  a  reforming  Czar  of  Rus- 
sia found  a  useless  sentinel  standing  alone  in  the  middle 
of  a  lawn,  and  ordered  an  inquiry  to  be  made  for  the  ap- 
parent extravagance,  he  found  that  a  century  before  the 
Empress  had  a  fruit  tree  on  the  lawn,  and  had  set  a  sol-i 
dier  one  day  to  guard  the  ripening  fruit.  The  fruit  had 
been  used,  the  Empress  had  died,  and  the  tree  had  long, 
ago  decayed  and  disappeared,  but  the  force  of  precedent 
had  kept  a  useless  sentinel  at  the  post.  We  smile  perhaps 
at  this  instance  of  an  ancient  precedent  as  though  we 
were  entirely  superior  to  such  influences.  In  1898,  how- 
ever, when  some  newspaper  correspondent,  hard-pressed 
for  a  sensation,  started  the  story  that  the  Spaniards  were 
about  to  blow  up  the  Capitol  at  Washi^gton,  Congress,  in 
order  to  keep  the  Spaniards  oflF,  put  on  duty  (and  the  pay- 
roll) fifty  extra  loyal  policemen,  and  they  and  their  duly 

*  'Trecedent  is  a  fruit  of  reason  ripened  by  time." — Baldwin. 
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elected  and  qualified  successors,  out  of  respect  to  the  pre- 
cedent, remained  on  duty  (and  the  pay-roll)  until  191L 
Such  is  the  power  of  precedent  in  ordinary  affairs.  King 
Charles  and  his  political  advisers,  therefore  judged  cor- 
rectly when  they  resolved  upon  the  arrest  of  Sir  Robert 
Cotton,  the  antiquarian,  because  he  furnished  the  leaders 
of  the  popular  party  with  precedents.  But  Tooke  waa 
denouncing  executive  precedents;  the  benign  Dr.  Arnold 
was  thinking  of  moral  precedents;  while  tiie  Parliament 
of  Paris  was  applying  the  doctrine  of  precedent  in  a  po- 
litical case. 

The  force  of  precedent  and  the  instructive  use  of  it  in  all 
kinds  of  cases  has  been  well  stated  by  Sir.  Frederick  Pol- 
lock, as  follows: 

"If  we  may  draw  inferences  from  the  childhood  of  the  individual  to 
that  of  the  race,  one  or  two  instances  probably  sufficed  to  make  a  good 
custom  for  our  prehistoric  ancestors.  It  is  notorious  that  young  chfl- 
dren  wiU  appeal  to  precedent  in  support  of  their  requests  almost  as  soon 
as  they  can  frame  a  coherent  sentence.  They  will  allege,  if  they  can, 
the  leave  of  a  competent  authority  as  already  had,  as  by  offering  such  a 
plea  as  'Mamma  lets  me  do  if  to  a  father's  prohibition  of  sports  threatenfiig 
danger  to  the  child  or  destruction  to  furniture.  But  if  the  authority  re- 
ferred to  turns  out  (as  generally  happens)  ndt  to  support  the  argxmient. 
the  child's  artless  cunning  falls  back  on  the  defense  of  bare  precedent 
^One  day  I  did  it/  or  words  to  that  effect,  are  brought  out  with  an  air  of 
perfect  seriousness  and  confidence;  and  though  the  plea  is  oyerruled,  it  is 
at  least  doubtful  whether  the  pleader  is  intellectually  satisfied.  It  may 
be  suspected  that  we  have  in  these  imyoluntary  reyelations  of  infant  logic 
the  true  primitiye  form  of  the  uniyersal  argument  of  archaic  conserya- 
tism.  'One  day  I  did  it,'  is  the  simple  and  undisguised  statement  of  the 
mental  process  more  plausibly  expressed  by  children  of  larger  growth 
in  the  shape  of  'Our  fathers  haye  always  done  so.'  The  child  is  father  of 
the  man  in  more  ways  than  haye  yet  been  obseryed  with  adequate  care." 

My  subject,  however,  is  legal  precedent,  and  those  at- 
tending elements  which  go  to  give  it  value,  or  to  discredit 
it.  The  term  necessarily  implies  the  existence  of  some 
former  decision  of  a  case.  Chief  Justice  Wray  compared 
a  case  without  a  precedent,  to  a  bastard  who  had  no  cousin. 
It  was  a  favorite  maxim  of  Lord  Macclesfield  that  it  is 
often  of  little  consequence  how  a  point  is  determined  at 
first,  so  it  be  adhered  to;  then  the  law  will  be  known;  and 
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the  inconvenience,  by  being  foreseen,  may  be  avoided. 
**The  chief  merit  of  a  rule  of  law,''  says  Mr.  Bryce,  *4s 
that  it  should  seize  a  feature  which  a  large  set  of  instances 
really  have  in  common,  and  should  effectually  provide  for 
them,  and  for  them  only/' 

Precedent  carries  the  idea  of  reliance — of  obedience;  it 
is  antagonistic  to  leadership.  What,  then,  will  amount  to 
a  legal  precedent?  Broadly  speaking,  every  decision  of  a 
case  is  a  precedent,  either  of  more  or  less  value, — or  per- 
haps of  no  value,  if  I  may  be  permitted  to  use  so  contradic- 
tory a  phrase. 

But  a  precedent  in  law,  in  its  fullest  and  best  sense,  is  a 
decision  in  a  contested  case,  arrived  at  after  patient  in- 
quiry into  all  points  bearing  upon  the  doubtful  question, 
by  an  impartial  judge,  who  stands  between  or  above  the 
contending  parties.  Any  other  kind  of  a  decision  may  be  a 
precedent,  but  it  would  not  be  entitled  to  that  high  respect 
that  is  due  a  decision  of  the  character  above  described. 

From  the  study  and  application  of  precedents  we  have 
evoked  that  doctrine  which  modem  writers  call  by  the 
more  convenient  and  accurate  name  of  **Case-law,"  which 
Sir  Frederick  Pollock  has  picturesquely  described  in  hos- 
tile popular  language  as  a  servile  following  of  precedents 
tempered  or  supplemented  by  transparent  fictions.  **The 
State  of  Euglish  Case-law,  as  a  whole,"  he  says,  ** might 
be  not  unfairly  described  as  chaos  tempered  by  Fisher's 
Digest."  Nevertheless,  the  doctrine  of  Case-law,  in  the 
application  of  precedents  to  the  trial  of  questions  of  law, 
is  of  paramount  importance  in  English  and  American  legal 
procedure.  Bracton  began  the  practice  by  citing  some  500 
precedents  from  Martin  PateshuU  and  William  Raleigh  as 
early  as  1265;  and  in  the  following  reign  of  Edward  I, 
which  gave  us  the  first  Year-Book,  the  pleaders  are  cit- 
ing and  distinguishing  previous  cases.  **The  judgment 
to  be  given  by  you,"  said  Herle,  arguendo  in  1304,  ^*will 
be  hereafter  an  authority  in  every  quare  non  admissit  in 
England."    Up  to  the  time  of  Edward  I,  the  royal  jus- 
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tice  was  making  the  common  law;  after  that  time,  it  was 
correcting  and  settling  it.  And  of  all  the  means  so  used 
that  of  precedent  was  perhaps  the  most  powerful. 

Let  ns  first  consider  briefly  the  extrinsic  elements  that  go 
to  make  a  decision  valuable;  and  then,  the  decision  itself. 
It  is  one  of  the  characteristic  features  of  English  law  that 
decisions  are  never  given  except  in  actual  cases.  Moot  ques- 
tions will  not  be  considered.  It  is,  therefore,  the  importance 
necessarily  attached  to  the  decision  of  an  actual  contro- 
versy that  adds  much  to  the  value  of  a  decision.  Instead 
of  being  an  academic  discussion,  or  an  opinion  of  some 
learned  man  upon  an  abstract  proposition,  after  the  Boman 
fashion,  we  have  in  every  case,  a  judgment  upon  the  prop- 
erty rights  of  two  or  more  persons,  delivered  with  the 
seriousness  and  honesty  of  purpose  that  goes  with  such  a 
responsibility. 

In  the  next  place,  we  have  the  decision  as  the  result  of 
a  contest  by  opposing  counsel.  No  one  of  any  extended 
experience,  be  he  lawyer  or  layman,  will  deny  the  asser- 
tion that  argumentation  is  the  touchstone  of  truth. 
** Things,'^  said  Lord  Bacon,  **will  have  their  first  or  sec- 
ond agitation;  if  they  be  not  tossed  upon  the  arguments  of 
counsel,  they  will  be  tossed  upon  the  waves  of  fortune;  and 
be  full  of  inconstancy,  doing  and  undoing,  like  the  reeling 
of  a  drunken  man.^' 

And,  as  was  quaintly  put  by  Justice  Hankford  in  the 
Year  Book  of  Henry  VIQ:  **One  should  not  know  of  what 
metal  a  bell  was  unless  it  were  well  beaten;  qiuisi  diceret 
by  good  disputing  the  law  shall  be  well  known. '^  **No 
man,''  said  Sir  Edward  Coke,  in  the  preface  of  his  Ninth 
Report,  **  alive  with  all  his  uttermost  labors,  nor  all  of  the 
actors  in  them,  themselves  by  themselves  out  of  a  court 
of  justice,  can  attain  unto  a  right  decision;  nor  in  a  court 
without  solemn  argument  where  I  am  persuaded  Almighty 
God  openeth  and  enlargeth  the  understanding  of  those  de- 
sirous of  justice  and  right.'' 

It  is  a  trite  but  true  aphorism  of  our  profession  that  the 
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way  to  learn  the  law  is  to  practice  it;  and  it  is  no  less  true 
that  great  lawyers  are  developed,  if  not,  indeed,  made,  only 
in  the  conflicts  at  the  bar,  while  judges  can  become  great 
only  by  the  aid  of  the  bar  that  surrounds  them.  A  good 
argument  is  the  best  possible  preventive  of  error  in  the 
opinion.  **  Mistakes,  errors,  fallacies,  and  flaws  elude  us,'^ 
says  Judge  Dillon,  **in  spite  of  ourselves,  unless  the  case 
is  pounded  and  hammered  at  the  bar/'  One  .of  the  most 
essential  prerequisites,  therefore,  of  a  strong  precedent,  is 
a  strong  argument.  Ooke  says  **The  Case  of  Postnati'^ 
(Calvin's  Case)  was  the  greatest  case  that  ever  was  ar- 
gued in  the  Hall  of  Westminster,  and  he  apologizes  for 
the  space  given  to  it  in  his  Seventh  Eeport  by  saying  that 
its  great  value  was  due  to  the  fact  that  it  was  argued  by 
Solicitor  General  Bacon,  Lawrence  Hyde,  Attorney  Gen- 
eral Hobart,  Sergeant  Hutton,  and  *Hhen  by  all  the  judges 
of  England'', — ^fifteen  in  number. 

Next  in  importance,  perhaps,  is  the  force  and  character 
of  the  court  or  judge  that  decides  the  case.  **It  is  a  very 
great  mistake,  common  to  counsel,  and  especially  to  young 
counsel,"  said  Mr.  Justice  Miller,  **to  consider  that  a  de- 
cision of  any  court  must  necessarily  command  the  respect 
of  another. — ^The  main  value  of  former  decisions  as  pre- 
cedents consists  in  the  fact  that  they  are  the  judgments  of 
a  court  of  competent  jurisdiction  and  respectability — 
While  the  main  value  of  the  authority  of  adjudged  cases 
is  in  the  character  of  the  court  which  decided  them,  it 
often  occurs  that  this  value  is  very  much  enhanced  by  the 
standing  of  the  judges  who  delivered  the  opinion." 

It  needs  no  argument  to  convince  one  that  the  best  state- 
ment of  the  common  law  of  England  is  to  be  found  in  the 
decisions  of  the  King's  Bench,  the  Common  Pleas  and  the 
Exchequer  Courts;  the  Admiralty  law  in  the  decisions  of 
Lord  Stowell;  and  Equity  in  the  opinions  of  Hardwicke, 
Eldon,  Cairns  and  Jessell. 

Speaking  of  individual  judges,  what  well-informed  and 
discriminating  lawyer  would  pass  by  an  opinion  of  Mar- 
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shall  or  of  Mr.  Justice  Samuel  F.  Miller  upon  a  constitu- 
tional question;  or  an  opinion  by  Lemuel  Shaw  or  John 
Bannister  Gibson,  upon  a  general  question  of  American 
law ;  or  one  by  Kent  in  an  equity  case,  or  of  Story  or  Ta- 
ney in  Admiralty,  for  the  opinion  of  some  other  judge 
upon  any  one  of  these  several  subjects?  Nevertheless,  it 
was  a  standing  joke  of  a  late  distinguished  member  of  the 
Louisville  bar  that  one  of  the  juniors  of  that  bar  urgently 
insisted  in  argument,  upon  the  controlling  authority  of  a 
decision  of  the  **Carpet-Bag^^  Supreme  Court  of  Florida, 
which,  in  express  terms,  overruled  one  of  Chancellor  Kent's 
best  considered  opinions  in  1st  Johnson's  Eeports.  I  do 
not  mean  to  say  that  all  really  great  judges  have  received 
due  recognition  of  their  greatness,  or  that  many  of  us  do 
not  err  in  our  estimates  of  judicial  greatness;  lawyers, 
like  other  people,  are  often  influenced  by  passion  and  preju- 
dice. This  infirmity  has  been  strongly  exemplified  in  the 
case  of  Chief  Justice  Taney,  of  whom  Hampton  L.  Carson, 
of  Pennsylvania,  in  his  *' History  of  the  Supreme  Court  of 
the  United  States,"  said:  **Li  knowledge  of  technical 
details  in  all  departments  of  legal  learning,  in  the  mastery 
of  principles  derived  from  constant  and  varied  occupation 
in  the  argument  of  causes  in  courts  of  inferior  and  su- 
perior jurisdiction,  both  state  and  national,  he  excelled 
every  one  of  his  predecessors." 

Nevertheless,  because  of  a  decision  involving  a  political 
question,  and  for  which  he  was  no  more  responsible  than 
any  other  of  the  concurring  members  of  the  court,  some 
lawyers  have  deprived  themselves  of  the  benefit  and  as- 
sistance to  be  derived  from  a  consideration  of  the  opinions 
of  this  master  of  the  law.  A  somewhat  parallel  case  is 
seen  in  the  experience  of  Mr.  Justice  Bradley.  On  the 
other  hand  it  sometimes  happens  that  the  authority  of  a 
great  name  is  the  main,  if  not  the  only  support,  of  some 
questionable  pr  quixotic  doctrine  of  the  law,  which  has  ob- 
tained general  approval.  What,  except  the  great  name  of 
Story,  could  have  given  current  circulation  and  approval 
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to  his  misleading  and  needless  assertion  in  Wood  v.  Dnm- 
mer,  3  Mason  308,  that  the  capital  stock  of  a  corporation 
constituted  a  trust  fund  for  the  payment  of  its  debts?  The 
desired  result  was  obtainable  under  a  simple  application  of 
the  doctrine  of  fraud;  but  the  great  name  of  Story  was 
sufficient  to  supplant  for  a  time  the  old  and  simple  dot- 
trine  with  a  new  and  confusing  one.  Nevertheless,  it  has^ 
remained  for  Prof.  Gray  of  Harvard  Law  School  to  say* 
as  late  as  1909,  that  while  Story  was  fond  of  glittering  gen- 
eralities and  was  possessed  by  a  restless  vanity,  he  **was  a 
man  of  great  learning,  and  of  reputation  for  learning 
greater  even  than  the  learning  itself/'  (** Nature  and 
Sources  of  Law,''  239).  Li  the  result  of  a  combination' 
of  these  two  extrinsic  conditions — a  case  well  argued  by* 
able  counsel,  and  an  opinion  from  a  great  court  or  judge — 
we  have  the  very  highest  degree  of  precedent.  A  good  in- 
stance of  such  a  result  is  found  in  Marble  Company  vJ 
Eipley,  10  Wall.,  339,  in  which  the  argument  for  the  ap- 
pellant by  Benj.  E.  Curtis  and  Edward  J.  Phelps,  and  by 
George  F.  Edmunds  and  William  M.  Evarts  contra  was 
followed  with  an  opinion  by  Mr.  Justice  Strong. 

Again,  we  sometimes  have  the  right  to  look  to  particular 
courts  for  excellence  in  particular  branches  of  the  law. 
This  may  arise  from  the  history  of  the  court,  or  of  the 
times,  the  character  of  the  community,  or  other  reasons. 
Thus  ordinarily,  we  should  expect  to  find  questions  of 
purely  commercial  law  better  considered  by  the  courts  of 
those  states  having  large  cities  than  in  those  states  which 
are  agriculturally  predominated,  and  vice  versa. 

The  decisions  of  the  courts  of  New  York  and  Massachu- 
sets  upon  questions  of  commercial  law,  and  the  decisions 
of  the  Kentucky  Court  of  Appeals  upon  land  law  have 
become  pre-eminent  for  their  excellence.  Speaking  of  the 
latter,  Judge  Story,  in  his  ** Miscellaneous  Writings,"  said: 
**The  land  law  of  Kentucky,  while  it  stands  alone  in  its 
subtle  and  refined  distinctions  has  attained  a  symmetry 
which  at  this  moment  (1821)  enables  it  to  be  studied  al- 
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most  with  scientific  precision.  So  little  assistance  can  bo 
gained  from  the  lights  of  the  common  law  for  its  compre- 
hension that,  to  lawyers  of  other  states  it  will  forever  re- 
main an  nnknown  code  with  a  peculiar  dialect,  to  be  ex- 
plored and  studied  like  the  jurisprudence  of  some  foreign 
nation.** 

Neither  would  we  look  to  Louisiana  witj^  the  Boman 
Law  as  the  basis  of  its  jurisprudence,  for  common  law 
principles;  and,  we  could  scarcely  be  expected  to  look  to 
the  ** Military  Court  of  Appeals**  of  Virginia,  of 
reconstruction  times,^  composed  of  two  soldiers  and 
one  civilian — drawing  one  salary  from  the  State  as 
judges  and  another  from  the  United  States  as  sol- 
diers— for  sound  views  upon  those  constitutional  require- 
ments that  the  executive  and  the  judicial  powers  of  the 
government  shall  be  confined  to  a  separate  body  of  magis- 
tracy, and  that  no  person  being  one  of  those  departments 
shall  exercise  any  power  belonging  to  the  other.  And  in 
speaking  of  the  earlier  decisions  of  the  Courts  of  New 
Hampshire,  Eeinsch  says:  **It  may  be  said  that  no  real 
jurist,  no  man  acknowledging  a  regular  development  of  the 
law  by  precedents  and  finding  an  authoritative  guidance  in 
the  adjudications  of  the  common  law  judges,  held  judicial 
power  in  New  Hampshire  during  the  entire  Eighteenth 
Century**^  This  corroborates,  in  part  at  least,  Jefferson's 
statement  made  in  1810,  that  there  never  was  nor  never  can 
be  a  profound  common  lawyer  from  the  New  England 
states.*** 

Furthermore,  the  decisions  of  a  court  composed  of  com- 
petent judges  may,  for  some  technical  reason,  be  merely 
opinions  of  lawyers  and  of  no  value  as  precedents,  since 
they  do  not  dispose  of  anything. 

Thus,  we  present  the  anomalous  situation  in  Kentucky 
of  having  a  volume  of  Eeports*^  containing  77  opinions  of 
**  Cases  Argued  and  Decided  in  the  Court  of  Appeals  of 

»  19  Grattan  544-669.  *  Works  V.,  550. 

•  1  Sel.  Essays  in  Legal  History,         •  2  T.  B.  Monroe. 
388. 
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Kentucky/'  in  1825,  while  no  one  of  those  cases  has  ever 
been  referred  to  or  cited  by  the  Court  of  Appeals  in  the 
other  142  volumes  of  Kentucky  Eeports. 

The  judges  of  that  court — Barry,  Haggin,  Trimble,  and 
Davidge — ^were  lawyers  of  reputation  and  ability.  But, 
as  judges  of  the  *^New  Court,'' — an  unconstitutional  court 
— ^^they  were  not  judges;  that  they  were  not,  is  our  unhesi- 
tating opinion,"  said  the  court  in  Hildreth's  Hrs.  v.  Mc- 
Intire,®  and  for  that  reason  their  opinions  have  remained 
upon  our  shelves  for  nearly  a  century^  as  so  much  rub- 
bish. As  precedents  they  are  of  no  value  whatever;  they 
are  not  the  decisions  of  a  court ;  they  decide  no  case. 

Let  us  now  briefly  examine  the  case  intrinsically  and 
see  what  it  is,  of  itself,  in  addition  to  these  extrinsic  ele- 
ments, worth  as  a  precedent.  It  has  been  well  said  that 
the  chief  weapon  of  a  lawyer  of  the  highest  grade,  is  his 
criticism  of  cases.  But  it  is  equally  a  branch  of  their  duty, 
and  one  of  still  greater  importance  to  the  community,  to  ex- 
pound the  law  they  administer  upon  such  principles  of  ar- 
gument and  construction  as  may  furnish  rules  which  shall 
govern  in  all  similar  or  analogous  cases.''  In  Attorney 
General  v.  Skinner's  Co.®  Lord  Eldon  stated  the  principles 
which  had  guided  him  in  the  construction  of  his  judg- 
ments in  ttese  words : 

"In  great  and  important  cases  I  have  endeayored  to  sift  all  the  principles 
and  rules  of  law  to  the  bottom,  for  the  purpose  of  laying  down,  in  each 
Important  case  as  it  arises,  something  in  the  first  place  which  may  satisfy 
the  parties  that  I  have  taken  pains  to  do  my  duty;  something  in  the  sec- 
ond place,  which  may  inform  those  who,  as  counsel,  are  to  take  care  of 
the  interests  of  their  clients,  what  the  reasons  are  upon  which  I  have  pro- 
ceeded, and  may  enable  them  to  examine  whether  Justice  has  been  done; 
and  further  something  which  may  contribute  towards  laying  down  a 
rule,  so  as  to  save  those  who  may  succeed  me  in  this  great  situation  much 
of  that  labor  which  I  have  had  to  undergo,  by  reason  of  cases  having  be^i 
not  so  determined,  and  by  reason  of  a  due  exposition  of  the  grounds  of 
Judgment  not  having  been  so  stated." 

But  how  are  we  to  determine  precisely  what  principle 
of  law  has  been  established  by  a  particular  decision;  how 


1  J.  J.  Mar.  208. 

'  1  Douglas,  111. 

•  2  Russ,  437. 
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are  we  to  find  the  doctrine  of  the  ease  T  It  is  everyday  law 
that  if  the  lan^age  of  the  opinion  goes  beyond  the  necessi- 
ties of  the  decision,  and  contains  observations  which, 
though  in  themselves  valuable  as  a  statement  of  principles, 
and  often  sound  principles,  they  are  nevertheless  obiter, 
dicta,  and  are  to  be  treated  merely  as  suggestions  of  the 
judge  who  wrote  the  opinion,  and  not  as  the  decision  of  the 
court. 

What  then  are  the  proper  bounds  by  which  we  are  to 
confine  the  doctrine  of  a  case?  A  decision  without  an  opin- 
ion creates  a  precedent.  Strictly  speaking,  therefore,  does 
not  the  same  principle  which  rejects  obiter  dicta,  and  re- 
quires that  the  court  need  not  and  should  not  do  more  than 
the  particular  case  demands,  make  it  unnecessary  for  the 
court  to  file  an  opinion  giving  the  reasons  for  the  decision? 
In  the  absence  of  some  statutory  requirement  that  a  writ- 
ten opinion  must  be  filed,  does  not  the  court  perform  its 
full  duty  when  it  decides  the  case  by  giving  judgment  for 
one  or  the  other  of  the  parties?  These  suggestions,  when 
followed  out,  may  aid  us  in  getting  at  the  true  doctrine  of 
precedent.  A  mere  decision  without  a  statement  of  the 
points  in  controversy,  would  be  of  little  value.  Hence,  we 
have  in  many  of  the  earlier  reports  an  elaborate  state- 
ment of  the  pleadings  and  proof  by  the  reporter,  followed 
by  a  simple  resolution  of  the  court,  giving  its  judgment. 
In  modern  times  the  opinion  usually  states  the  facts  and 
the  legal  rules  which  must  control  them,  in  the  case  in 
hand.  The  opinion  may  go  further  and  give  elaborate  rea- 
sons for  the  conclusion  reached;  and  this  frequently  in- 
troduces language  and  illustrations  that  may,  in  the  opin- 
ions of  others,  be  erroneous  or  inapplicable  to  the  state 
of  the  facts  under  consideration.  It  follows  therefore  that 
the  very  words  actually  used  in  the  opinion  are  not  neces- 
sarily to  have  the  force  of  precedent,  since  they  may  con- 
tradict the  ruling  of  the  court.  The  force  of  precedent  is 
reserved  for  the  proposition  or  rule  of  law  necessarily  in- 
volved in  the  decision  of  the  case,  whether  that  proposition 
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be  stated  by  the  court  broadly,  narrowly,  wrongly,  or  not 
at  all.    (Wambaugh  20.) 

The  idea  has  been  elaborated  in  Dubuque  v.  C.  E.  Co.^ 
as  follows: 

"Let  us  inquire  what  is  meant  by  the  term,  precedent,  and  what  ele- 
ment in  a  case  is  to  be  followed  under  the  rule  stare  decisis.  It  is  not 
the  judgment  which  the  court  pronounces  upon  the  rights  of  the  parties 
involved  in  the  suit.  A  judgment  that  A.  recovered  of  B.  |1,000  is  not 
to  be  cited  as  a  precedent  in  a  subsequent  case  to  support  the  right 
of  C.  to  recover  the  same  sum  from  D.,  for  the  judgment  is  simply  a  con- 
clusion reached  by  the  application  of  rules  of  law  to  certain  facts.  We  are 
to  look  farther  in  a  case  than  to  the  judgment  to  find  that  which  consti- 
tutes a  precedent.  It  is  found  in  the  rules  of  law,  which  are  the  founda- 
tion of  a  judgment.  These  rules  constitute  the  formula  by  which  rights 
of  parties  are  to  be  determined.  When  settled  by  adjudication,  courts 
under  the  doctrine  stare  decisis,  are  required  to  apply  them  to  subse- 
quent cases.  Upon  the  authority  of  the  decision  announcing  them  they 
are  to  be  taken  as  correct.  When  we  look  to  a  case  which  is  called  a 
precedent,  we  search  out  these  rules  for  application  to  the  facts  in  dis- 
pute before  us;  the  judgment  therein  constitutes  a  rule  In  no  sense — it  is 
evidence  of  the  application  of  rules,  legal  formulae  to  facts;  it  is  the  for- 
mal recognition  of  such  rules.  A  case  is  to  be  regarded  as  a  precedent 
when  it  furnishes  rules  that  may  be  applied  in  settling  the  rights  of 
parties.  These  rules  are  to  be  discovered  in  the  opinions  of  the  judges, 
and  constitute  the  reasons  for  the  decision.  Lord  Mansfield  says:  The 
reason  and  spirit  of  cases  make  law;  not  the  letter  of  particular  prece- 
dents.* Fisher  v.  Prince.  3  Burr.  1364.  And  Lord  Holt  declares  that 
'the  reason  of  a  resolution  (judgment)  is  more  to  be  considered  than 
the  resolution  itself."  * 

I  have  found  the  rule  nowhere  better  stated  than  in  the 
following  language  of  Judge  Caruthers,  in  L.  &  N.  R.  R. 
Co.  V.  County  Court.^^ 

''It  may  not  be  out  of  place  here  to  remark,  as  the  subject  seems  to  be 
so  often  and  by  so  many  misunderstood,  that  the  generality  of  the  lan- 
guage used  in  an  opinion  is  always  to  be  restricted  to  the  case  before 
the  court,  and  it  is  only  authority  to  that  extent.^  The  reasoning,  illus- 
trations or  references,  contained  in  the  opinion  of  a  court,  are  not  au- 
thority, not  precedent,  but  only  the  points  in  judgment  arising  in  the 
particular  case  before  the  court.  The  reason  of  this  is  manifest.  The 
members  of  a  court  may  often  agree  in  a  decision — the  final  result  in 
a  case — but  differ  widely  as  to  the  same  conclusion.  It  is  then  the  con- 
clusion only,  and  not  the  process  by  which  it  is  reached,  which  is  the 
opinion  of  the  court,  and  authority  in  other  cases.  The  law  is  thus  far 
settled,  but  no  farther.  The  reasoning  adopted,  the  analogies  and  illus- 
trations presented  in  real  or  supposed  cases,  in  an  opinion,  may  be  used  as 

•  39  Iowa,  79.  ^*  1  Sneed  (Tenn.),  695. 
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arsrument  In  other  caseSi  or  they  may  not  In  these  the  whole  court  may 
concur,  or  they  may  not.  So  of  the  principle  concurred  in  and  laid 
down  as  governing  the  point  in  judgment,  so  far  as  it  goes  or  seems 
to  go  beyond  the  case  under  consideration.  If  this  were  not  so,  the 
writer  of  an  opinion  would  be  under  the  necessity  in  each  case,  though 
his  mind  Is  concentrated  upon  the  case  in  hand  and  the  principles  an- 
nouncd  directed  to  that,  to  protract  and  uselessly  encumber  his  opinion 
with  all  the  reatrictions,  exceptions,  limitations  and  qualifications  which 
every  variety  of  fdcts  and  change  of  phase  in  cases  might  render  neces- 
sary." 

In  Cohens  v.  Virginia,"  Chief  Justice  Marshall  stated 
the  doctrine  as  follows : 

"It  is  a  maxim  not  to  be  disregarded,  that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the  case  in  which  those  ex- 
pressions are  used.  If  they  go  beyond  the  case,  they  may  be  respected, 
but  ought  not  to  control  the  Judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.  The  reason  of  the  maxim  is  obvious.  The 
question  actually  before  the  court  is  investigated  with  care,  and  consid- 
ered in  its  full  extent.  Other  principles,  which  may  serve  to  illustrate  it, 
are  considered  in  their  relation  to  the  case  decided,  but  their  possible 
bearing  on  all  other  cases  is  seldom  investigated." 

Speaking  in  general  terms,  therefore,  it  may  be  said  that 
the  doctrine  of  a  case  is  to  be  arrived  at  by  determining  the 
ratio  decidendi  of  the  decision  through  a 'strict  exclusion  of 
all  surplusage  of  language,  and  illustration;  and  that  the 
value  of  the  case  as  a  precedent  is  restricted  to  the  points 
necessarily  embraced  in  the  judgment. 

But  when  this  has  been  determined  in  any  given  ease 
there  are  other  elements  which  may  weaken  its  force  as  a 
precedent  when  compared  with  other  like  decisions.  Use- 
less as  they  are,  we  have  in  the  books  repeated  instances 
of  opinions  in  cases  which  have  been  affirmed  by  an  equally 
divided  court.  Since  it  requires,  however,  a  majority  of  the 
judges  of  a  court  to  affirmatively  announce  a  rule  of  law,  it 
follows  that  an  affirmance  by  an  equally  divided  court— 
an  affirmance  from  necessity  as  it  is  sometimes  called — can 
have  no  force  or  authority  as  a  precedent,  in  America." 
No  controlling  rule  of  law  has  received  the  approval  of  the 
court,  and  no  written  opinion  can  change  that  fact.    And 

^  6  Wheat,  399.  "  Ettlng  v.  Bank,  11  Wheat  78; 

Durant  v.  Essex  County,  7  Wall,  110. 
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while  the  judgment  of  the  lower  court  is  affirmed  in  cases 
of  a  divided  appellate  court,  the  value  of  the  judgment  of 
the  trial  court  as  a  precedent  is  destroyed  by  the  failure  of 
the  appellate  court  to  confirm  it. 

The  ten  pages  of  opinion  by  Judges  Lewis  and  Pryor, 
followed  by  the  eight  pages  of  dissent  by  Judges  Hines  and 
Hargis  in  Commonwealth  v.  Whipps,^*  are  of  no  more  value 
as  a  precedent  than  the  one  line  opinion  of  the  equally  di- 
vided court  in  Fruin  Colnon  Contracting  Co.  v.  Chatter- 
son."  It  was  said,  however,  by  Lord  Chancellor  Campbell, 
in  Beamish  v.  Beamish,*"  that  an  affirmance  from  neces- 
sity by  the  House  of  Lords  makes  a  precedent  of  full  force. 

Furthermore,  a  decision  by  a  minority  of  the  court,  al- 
though it  goes  as  the  opinion  of  the  court,  is  nevertheless 
not  the  opinion  of  the  court.  Whenever  the  fact  that  it  is  a 
minority  opinion,  appears,  its  value  as  a  precedent  is  at 
once  destroyed.  This  point  is  well  illustrated  by  an  inci- 
dent in  Kentucky's  history.  In  the  important  case  of 
Green  v.  Biddle,*®  the  United  States  Supreme  Court  had 
held  the  Kentucky  Act  of  1812,  relating  to  the  rights  of  oc- 
cupying claimants  of  land,  unconstitutional  in  that  it  vio- 
lated the  compact  between  Kentucky  and  Virgina.  Never- 
theless, that  decision  was  persistently  and  successfully  ig- 
nored as  a  precedent  by  the  Kentucky  Court  of  Appeals, 
for  the  reason  that  Green  v.  Biddle  had  been  decided  by 
three  only  of  the  seven  judges  that  composed  the  Supreme 
Court  of  the  United  States;  **and  being  the  opinion  of  less 
than  a  majority  of  the  judges,  cannot  be  considered  as  hav- 
ing settled  any  constitutional  principle.*'^ 

Again,  it  is  often  said  that  a  dissenting  opinion  weakens 
a  case  as  a  precedent  both  in  the  home  jurisdiction  and  in 
other  jurisdictions.  But  certainly  a  dissenting  opinion, 
should  not  weaken  the  precedent  in  the  home  jurisdiction, 
since  there  the  point  actually  decided  must  be  treated  as 

"  80  Ky..  269.  "  Bodley  v.  Gaither.  3  T.  B.  M. 

"  144  Ky.  308.  58;    Clark's  Hrs.   v.  Gale's  Hrs.,   5 

"  9  H.  L.  C.  338.  J.  J.  M.  316 
»  8  Wheat  1. 
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the  established  law  upon  the  subject  in  all  inferior  courts, 
and  should  be  so  treated  by  the  court  of  last  resort,  of  that 
jurisdiction.  And,  if  a  case  has  been  well  considered  and 
argued  out  in  the  conflicting  opinions  of  the  judges, 
should  not  that  fact  strengthen  rather  than  weaken  the  de- 
cision as  an  authority?  If  the  question  is  ever  to  be  put 
at  rest,  should  not  a  decision  thereof  after  full  considera- 
tion, be  the  end  of  it,  even  though  a  minority  of  the  judges 
should  dissent  therefrom? 

But  when  all  or  a  majority  of  the  judges  concur  in  the 
decision,  the  value  of  the  case  as  a  precedent  may  be  dim- 
inished, if  not  destroyed,  if  the  reasons  given  by  the  pre- 
vailing judges  differ  from  each  other. 

In  Dubuque  v.  I.  C.  K.  R.  Co.  above  referred  to,  the  court 
consisting  of  four  judges,  said : 

'There  must  be  a  concurrence  of  a  majority  of  the  judges  upon  the 
principles,  rules  or  law,  announced  in  the  case,  before  they  can  be  con- 
sidered settled  by  a  decision.  If  the  court  is  equally  divided,  or  less 
than  a  majority  concur  in  a  rule,  no  one  will  claim  that  it  has  the  force 
of  the  authority  of  the  court.  It  is  of  frequent  occurrence  in  this  court 
.  that  two  Judges,  adopting  rules  that  are  not  recognized  by  the  others, 
reach  thereby  conclusions  approved  by  all.  Who  would  claim  that  such 
rules  are  to  be  regarded  as  law  announced  by  this  court?  Certainly  it 
oannot  be  claimed,  if  a  decision  be  reached  by  the  adoption  of  diverse  rules 
by  different  members  of  the  court,  that  it  is  to  be  regarded  as  authority. 
We  have  seen  that  the  rules  of  law  followed  in  a  decision,  constitute  what 
we  call  a  precedent.  If  the  judges  do  not  agree  upon  those  rules,  and 
less  than  a  majority  concur  in  them,  the  decision  is  not  authority." 

We  have  in  Kentucky,  and  perhaps  in  other  States,  an- 
other class  of  cases  of  somewhat  diminished  value  as  prece- 
dents, in  the  shape  of  ''manuscript"  opinions,  and  *' opin- 
ions not  to  be  officially  reported,"  although  they  have  been 
reported  in  unofficial  publications.  The  thirty-three  vol- 
umes of  the  Kentucky  Law  Reporter,  covering  the  period 
from  1880  to  1908,  and  the  six  volumes  of  ''Kentucky 
Opinions"  covering  a  period  immediately  preceding  the 
period  of  the  Kentucky  Law  Reporter,  contain  several 
thousands  of  the  opinions  of  the  Court  of  Appeals  which 
have  not  received  the  sanction  of  an  official  reporting.  Are 
they  of  equal  value  as  precedents  with  an  officially  reported 
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case?  True,  both  are  opinions  by  the  same  court;  yet  are 
they  of  equal  dignity?  If  there  should  be  a  conflict  of 
principle  between  the  doctrine  of  two  cases  and  one  of  them 
should  be  officially  reported  in  100  Kentucky,  and  the  other 
unoflBcially  reported  in  19  Kentucky  Law  Reporter,  which 
would  be  the  prevailing  precedent?  I  am  not  aware  that 
any  case  found  in  the  ''Kentucky  Opinions"  has  ever  been 
cited  by  the  Court  of  Appeals ;  yet  they  are  opinions  of  that 
court,  delivered  in  the  usual  and  regular  course  of  its  busi- 
ness. 

There  are  other  qualities  of  a  decision  that  may  affect 
its  value  as  a  precedent,  which  I  have  time  only  to  men- 
tipn.  A  decision  which  relies  upon  a  misunderstood  or 
overruled  case,  or  upon  the  authority  of  a  text-book  which 
is  not  sustained  by  the  cases  cited  to  sustain  the  text;  a 
case  of  first  impression,  and  of  course,  not  supported  by 
subsequent  decisions  and  the  experience  of  other  courts; 
an  ex  parte  case — one  not  rendered  in  the  course  of  hostile 
litigation;  and  decisions  in  appeals  taken  by  the  State  to 
settle  the  law  in  criminal  cases,  where  the  accused  has  been 
acquitted  and  is  free  from  the  jeopardy  of  another  trial;— ^ 
all  of  these  cases  are  of  or  more  or  less  impaired  value  as 
precedents. 

It  will  at  once  be  recognized  that  legal  precedent's  are  the 
result  of  judge-made  law,  and  are  foreign  to  the  field  cov- 
ered by  statute  law.  While  a  statute  may  change  the  sub- 
stantive law  theretofore  announced  by  the  court  it  can 
scarcely  change  the  mental  operations  by  which  courts  ar- 
rive at  their  conclusions;  it  cannot  abolish  reasoning  by 
analogy,  or  the  use  of  precedents. 

We  have  in  Kentucky  a  queer  instance  of  a  vain  attempt 
at  legislative  interference  with  the  doctrine  of  legal  pre- 
cedents. By  the  Act  of  1808  the  Kentucky  Legislature 
said  *'that  all  reports  and  books  containing  adjudged  cases 
in  the  kingdom  of  Great  Britain,  which  decisions  have 
taken  place  since  the  fourth  day  of  July,  1776,  shall  not  be 
read  nor  considered  as  authority  in  any  of  the  courts  c 
this  Commonwealth,  any  usage  or  custom  to  the  contrary 
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notwithstanding/'*®  In  the  same  year,  upon  the  argument 
of  Hickman  v.  BoflFman,  in  the  Court  of  Appeals,*®  Henry 
Clay  was  not  permitted  to  read  from  East's  Reports,  be- 
cause to  do  so  would  violate  the  Statute.  The  Reporter's 
account  of  the  colloquy  betewen  Mr.  Clay  and  the  court  is 
too  good  to  be  omitted  in  this  connection  : 

"In  the  argument  of  this  cause,  Clay  offered  to  read  from  3  East's  Re- 
ports, 199,  200,  that  part  of  Lord  Ellenborough's  opinion  in  which, 
after  stating  the  law  to  be  that  where  it  presumes  the  affirmative,  the 
negative  must  be  proved,  he  proceeds  to  recapitulate  the  adjudged  cases, 
in  support  of  this  rule.  ' 

The  Chief  Justice  stopped  him  and  stated  it  was  a  violi^tion  of  the  act  of 
the  last  session  of  Assembly,  which  enacts  that  "reports  and  books  con- 
taining adjudged  cases,  in  the  kingdom  of  Great  Britain,  which  decis- 
ions have  taken  place  since  the  fourth  day  of  July,  1776,  shall  not  be  read 
or  considered  as  authority  in  any  of  the  courts  of  this  commonwealth." 
etc. 

Clay. — I  do  not  read  or  rely  upon  the  opinion  nor  decision  in  3  Bast 
I  only  use  that  book  to  show  what  other  books  contain,  as  Rolle's  Re- 
ports, etc.,  which  are  authority,  but  which  we  have  not  at  this  place.  I 
would  use  a  newspaper  in  the  same  way.  This  is  no  more  a  violation  of 
the  act  than  it  would  be  to  use  books  reported  before,  but  reprinted 
since  1776;  and  surely  they  cannot  be  prohibited. 

Allen. — ^The  books  prohibited  ought  not  to  be  used  at  all.  If  these 
adjudications  are  not  evidence  of  the  law,  they  cannot  be  evidence  of 
what  the  evidence  of  the  law  contain.  It  is  Just  as  proper  as  to  permit 
a  negro,  who  is  not  a  competent  witness,  to  state  what  a  white  man  said, 
and  permit  this  to  go  to  Jury  as  evidence. 

Hughes  awd  Wickliffe. — There  are  many  books  which  are  not  au- 
thority, but  which  ought  to  be  read  and  used,  for  the  sound  and  clear 
reasoning  they  contain,  as  Pothier  on  Obligations.  When  a  book  is  not 
used  as  authority,  it  ought  not  to  be  prohibited  from  being  used  for  any 
other  purpose.  The  legislature  had  no  right  to  pass  the  law.  The  mind, 
of  the  Judge  should  be  free  and  unshackled,  to  receive  light  from  every 
source.  He  is  then  answerable  to  them  for  the  result  of  his  decisions. 
They  had  no  more  power  to  pass  the  law  than  they  would  to  prohibit  a 
Judge  the  use  of  hi's  spectacles. 

Judge  Trimble.— If  the  book  is  not  to  have  credit  as  law,  it  cannot 
have  credit  for  what  the  evidences  of  the  law  contain.  The  Legislature 
seems  to  have  intended  entirely  to  prohibit  th^  use  of  these  books  in 
court;  and  thus  to  cut  off  the  importation  of  them.  I  can  have  no  doubt 
but  the  Legislature  had  the  power  to  pass  the  law  in  question. 

Edwabds,  Ch.  J. — I  can  not  doubt  the  power  of  the  Legislature  on  this 
subject.     It  was  proper  that  some  period  should  be  fixed  by  law,  after 

# 

"  3  Litt.  Laws  457.  '•  Hardin.  364. 


Digitized  by 


Google 


THE  VALUE  OF  PRECEDENT.  873 

which  the  decisions  of  the  British  courts  should  be  prohibited.    I  can  not 
think  any  rights  are  withheld  or  Impaired  by  the  act  In  question. 
By  the  Coubt. — ^The  book  must  not  be  used  at  all  in  court." 

A  similar  ruling  was  made  in  Gallatin  v.  Bradford  at  the 
same  term  of  the  Court.  And,  although  the  lawyers  and 
courts  obeyed  the  statute  for  mstny  years,  the  contempt  m 
which  it  was  held  is  shown  by  the  following  excerpt  taken 
from  the  preface  of  the  fourth  volume  of  LittelPs  Reports, 
published  in  1823: 

*^It  is  not  perceived,'*  says  Littell,  **how  a  lawyer  could 
violate  this  Act,  except  by  reading,  in  one  argument,  or  at 
least  in  one  cause,  all  the  causes  adjudged  in  all  the  Eng- 
lish courts  since  the  4th  of  July,  1776 ;  a  crime  which,  it  is 
believed,  no  lawyer  would  commit,  if  he  could;  or  could, 
if  he  would.*' 

In  1821,  Chief  Justice  Boyle,  in  Noble  v.  Bank  of  Ken- 
tucky,2o  referred  to  the  statute  of  1808  in  the  following  lan- 
guage: 

*'The  use  of  post-revolutionary  cases  in  the  courts  of 
this  country  having  been  proscribed  by  the  Legislature, 
we  can  avail  ourselves  of  the  light  those  cases  have  shed 
upon  the  point  in  controversy,  only  through  the  medium  of 
the  elementary  treatise  upon  the  subject." 

And  in  1827,  Chief  Justice  Bibb  said:  **So  far  as  the 
reasoning  and  illustrations  of  principles  contained  in  those 
reports  can  enlighten  the  understanding  and  persuade  the 
judgment,  they  are  useful,  and  have  been  used  out  of 
court.  "21 

Gradually,  however,  the  Act  of  1808  came  to  be  gen- 
erally disregarded,  and  before  Mr.  Clay's  death  we  find 
Chief  Justice  Simpson  expressly  relying  upon  Doe  v. 
Moore,**  as  an  authority  to  sustain  Hughes  v.  Hughes.*® 
Strange  though  it  may  seem,  the  Act  of  1808  is  still  carried, 
in  an  emasculated  form,  in  Section  2418  of  the  Kentucky 
Statutes,  out  of  respect  perhaps,  to  the  legislative  prece- 
dent set  more  than  a  century  ago. 

»  3  A.  K.  M.,  364.  «  14  East  601. 

"  Leigh  V.  Everheart's  Ex..  4  T.         »  12  B.  M.,  117. 
B.  M.,  381. 
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On  the  other  hand,  it  should  not  be  overlooked  that  of  the 
principles  and  rules  which  constitute  a  part  of  the  common 
law  prior  to  1776,  only  those  which  so  existed  prior  to  the 
fourth  year  of  James  P^  are,  or  ever  were,  in  force  in  Een- 
tucky.25 

Finally,  the  net  result  of  what  has  been  said  is  well  stated 

by  Kent : 

'The  great  difficulty  as  to  cases,"  said  he,  "consists  In  making  an  ac- 
curate application  of  the  general  principle  contained  in  them  to  new 
cases,  presenting  a  change  of  circumstances.  If  the  analogy  he  imperfect, 
the  application  may  be  erroneous.  The  expressions  of  every  judge  must 
also  be  taken  with  reference  to  the  case  on  which  he  decided;  we  must 
look  to  the  principle  of  the  decision,  and  not  to  the  manner  in  which  the 
case  is  argued  upon  the  bench,  otherwise  the  law  will  be  thrown  Into 
extreme  confusion.  The  exercise  of  sound  judgment  is  as  neces^ry  in  the 
use,  as  diligence  and  learning  are  requisite  in  the  pursuit  of  adjudged 
cases."" 

It  is  not  within  the  scope  of  this  paper  to  go  into  the 
doctrine  of  stare  decisis,  which  requires  a  court  to  follow 
its  own  precedents.     We  are  concerned  only  with  those 
qualities  which  give  value  to  a  case  as  a  precedent.    That 
the  law  grows  by  means  of  precedents  may  be  seen  from  a 
slight  examination  of  any  case  book  used  in  our  modern 
law  schools,  where  each  case  given,  not  only  estabUshes  a 
precedent  for  some  principle,  but  goes  one  step  farther 
than  the  one  before  it,  and  thus  establishes  a  new  prece- 
dent ;  and  so  on  until  the  subject  has  been  covered  by  cases 
recognized  as  precedents.    It  is  but  another  illustration  of 
the  ultra  conservativeness  of  the  English-speaking  race. 
Wherever  it  may  be  found — in  England,  America  or  Aus- 
tralia— it  carries  with  it  the  sturdy  qualities  of  the  race, 
gradually  but  constantly  growing  in  civilization,  and  al- 
ways presenting,  in  the  words  of  Tennyson : 
"A  land  of  settled  government, 
A  land  of  just  and  old  renown,  ' 
Where  Freedom  slowly  broadens  down 
Prom  precedent  to  precedent." 

Louisville,  Kt.  ShackelfoRD  MilleB. 

^  Mar.  24,  1607.       »  Ray  v.  Sweeney,  14  Bush  I.        '•I  Com.,  478. 
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LYNCHING  UNNECESSiVEY. 
A  Report  of  Commonwealth  v.  Christian. 

The  proverbial  law's  delays  and  lynch  law  both  merit 
condemnation.  Each  breeds  the  other,  for  retributive  mur- 
der without  trial  exists  only  where  the  law  is  inefficient, 
while  so-called  technicalities  are  often  only  a  revulsion 
from  stringing  up  the  innocent.  They  have  but  one  thing 
in  common,  namely,  publicity  in  the  American  press,  and 
in  this  respect  they  have  a  lamentable  preference  over  ef- 
ficient justice  which  pursues  its  even  way  without  attract- 
ing the  reporters.  As  a  protest  against  the  over  epaphasis 
placed  on  the  two  bad  things  by  publicity,  I  deem  it  my 
duty,  as  it  is  my  pleasure,  to  submit  to  the  public  and  the 
legal  profession  this  report  of  Commonwealth  v.  Arthel- 
nis  Christian,  in  the  Circuit  Court  for  Botetourt  County, 
Virginia,  tried  February  19,  1909,  and  to  do  my  best  to 
make  it  as  readable  as  if  it  were  a  newspaper  report  of  a 
lynching  or  a  phillipic  against  the  law  as  a  thing  of  delays. 

Botetourt  County,  Virginia,  lies  in  the  foot  hills  of  the 
Appalachian  range,  where  the  Chesapeake  and  Ohio  rail- 
road divisions  join,  the  low  grade  division  coming  from 
the  sea  up  the  James  River  and  the  main  line  coming  over 
the  hills  from  Washington.  Glen  Wilton,  the  place  where 
the  crime  was  committed,  is  so  near  to  Virginia  Hot 
Springs  that  I  have  been  over  and  back,  to  and  from  the 
Springs  in  a  day.  The  effect  of  that  pleasure  resort,  how- 
ever, does  not  spread  beyond  the  valley  in  which  its  won- 
derful springs  rise  and  Botetourt  County  is  a  somewhat  re- 
tired district  whose  inhabitants  pursue  their  sturdy  way 
little  moved  by  the  outside  world.  The  county  seat  has 
never  been  moved  down  to  the  line  of  any  railway  and  is 
still  at  Fincastle.  There  are,  however,  a  few  pockets  of 
iron  ore  and  hence  a  few  blast  furnaces — which,  with  other 
industries,  go  in  the  locality  under  the  odd  name  of  **  pub- 
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lie  works."  One  of  these  is  the  Princess  Furnace,  situated 
at  Glen  Wilton  on  the  James  Eiver  division  of  the  Chesa- 
peake and  Ohio,  two  stations  below  the  junction  with  the 
other  division  which  is  at  the  thriving  little  city  of  Clifton 
Forge. 

In  Glen  Wilton  on  February  18th,  1909,  was  committed 
one  of  those  abhorrent  murders  which  are  supposed  to  jus- 
tify some  men  in  lynching  and  all  others  in  standing  by  and 
saying  *'I  couldn't  help  if  My  purpose  is  to  give  Bote- 
tourt County  and  the  actors  in  this  tragedy  the  credit  which 
they  deserve, — incidentally  I  hope  to  give  others  the  pleas- 
ure which  I  have  had  in  hearing  how  justice  can  be  done 
by  men  who  care  for  their  morals  and  their  community. 

The  blast  furnace  creates  and  practically  is  the  town  of 
Glen  Wilton.  The  works  are  at  and  around  the  railway  sta- 
tion on  both  sides  of  the  track.  The  commissary  or  com- 
pany store  abuts  on  the  track  on  the  upper  side  opposite 
the  station.  Below  is  the  river,  above  is  the  valley  side 
scarred  by  the  iron  mines,  and  just  above  the  works  and 
the  railway  is  the  manager's  house,  perched  on  a  shoulder 
of  the  hills  and  overlooking  the  village  and  the  works. 
Next  the  manager's  house  is  a  long  brick  building  which 
ought  to  be  finished  off  into  a  fine  house,  but  never  has 
been. 

The  case  of  Commonwealth  v.  Christian  began  to  be  one 
which  it  is  possible  to  report  in  print  February  18,  1909, 
at  5 :30  P.  M.  when  the  manager  of  the  furnace,  one  J.  E. 
Johnson,  Jr.,  a  native  of  the  county  and  one  of  its  board 
of  government  or  ** Supervisors,"  received  over  the  tele- 
phone a  message  that  the  body  of  the  little  daughter  of  one 
of  his  foremen  had  been  found  near  the  railway  which  con- 
nects the  mines  with  the  works  and  about  half  way  between 
the  two  places.  He  went  to  the  place  and  met  there  the  en- 
tire crew  of  ore  miners,  who  had  knocked  off  work  as  usual 
at  six  o'clock  and  had  started  home  on  the  narrow  gauge 
mine  railway.  For  sinister  reasons  the  name  of  Arthelnis 
Christian  occurred  at  once  to  those  concerned.    Then  the 
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father  of  the  victim  told  Mr.  Johnson  that  the  mother  re- 
membered haying  seen  Christian  going  up  the  road  about 
half  an  hour  after  her  daughter  had  started  down  it.  The 
doctor  and  a  stretcher  were  sent  for  and  a  guard  set  to  pre- 
vent the  scene  of  the  struggle  from  being  touched.  Details 
-of  this  guard  relieved  each  other  until  it  was  decided  not  to 
use  blood  hounds.  When  the  doctor  had  come  and  the  corpus 
delicti  gone,  the  mine  train  and  a  posse  went  up  the  mine 
railway  to  the  Christian  house,  surrounded  it  and  searched 
it  and  the  woods  around  it  without  result.  The  party  then 
returned  to  the  village  and  after  snatching  a  bite  of  some- 
thing to  eat,  Johnson  sat  down  to  the  telephone.  Acting  as 
chairman  of  the  Board  of  County  Supervisors,  he  had  au- 
thority to  offer  a  reward  and  did  so,  giving  notice  at  once 
to  the  next  two  adjoining  towns  above  and  below  him  in  the 
James  Eiver  valley.  He  reached  the  Attorney  for  the  Com- 
monwealth, Hon.  William  R.  Allen  (who  later  came  to  Glen 
Wilton  and  did  more  than  his  duty),  and  the  Chesapeake 
and  Ohio  Railroad  detective  stationed  at  Clifton  Forge, 
and  both  promised  to  come  down  in  the  morning.  In  these 
days  when  railroads  are  believed  guilty  of  every  crime 
from  arson  to  earning  dividends  an  interesting  question  of 
** ultra  vires'*  arises  when  one  finds  that  from  the  begin- 
ning the  railroad  detective  was  a  tower  of  strength  and  was 
put  at  the  disposition  of  the  county  as  a  matter  of  course. 
Johnson  next  telephoned  Roanoke  for  blood  hounds,  but 
learned  that  there  were  none  there  and  none  which  could 
reach  Glen  Wilton  within  the  ten  hours  after  the  incident 
which  are  the  limit  of  their  usefulness.  These  and  other 
messages  kept  him  at  the  telephone  until  eleven,  when  he 
went  to  bed. 

In  the  meantime  four  of  the  employees  of  the  furnace  had 
formed  one  of  the  many  searching  parties  which  set  out  and 
had  reasoned  out  correctly  what  proved  to  have  been  the 
line  of  escape.  There  was  a  passenger  train  up  the  valley 
just  before  the  hue  and  cry  went  out.  The  baggage  cars  on 
that  division  have  a  ^* blind"  platform,  not  accessible  by 
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door  and  very  handy  for  tramps  and  criminals.  Any  one 
who  arrives  on  it  at  Clifton  Forge  is  arrested  and  jailed  for 
stealing  a  ride,  but  the  train  stops  at  a  half-deserted  blast 
furnace  town  part  way  up,  called  Iron  Gate.  Christian 
had  ** ridden  the  blind  baggage"  to  Iron  Gate,  where  he 
got  off  and  went  peacefully  to  sleep  in  the  brick  ''stock 
house,"  part  of  the  abandoned  furnace  works.  Here  the 
searching  party  found  him  and  here  for  the  first  of  many 
times  he  made  a  confession  with  which  I  will  not  soil  my 
pen.  The  whistle  of  the  locomotive  of  the  next  down  river 
freight  blew  so  loudly  as  it  came  into  Glen  Wilton  about  3 
A.  M.  that  Johnson  waked  and  suspected  that  something 
was  up,  and  presently  heard  over  the  telephone  that  Chris- 
tian was  in  the  company  store  under  guard  and  had  con- 
fessed. 

Now  it  would  have  been  perfectly  easy  for  all  the  law- 
abiding  people  and  county  officials  to  believe  themselves 
powerless  and  to  disbelieve  in  the  power  and  force  of  the 
law.  The  result  might  have  been  a  few  columns  of  news- 
paper notoriety  or  at  the  most  and  in  the  end  something 
like  the  report  of  the  contempt  proceedings  against  Sheriff 
Shipp  which  is  published  to  our  common  shame  in  the  Su- 
preme Court  Reports.  What  happened  was  different. 
Johnson  strapped  a  big  army  Colt  on  in  front  where  it 
would  show,  filled  a  couple  of  Winchesters  and  went  down 
to  the  store  with  one  under  each  arm  to  find  what  he  de- 
scribed later  as  ''the  makings  of  a  crowd,"  on  which  gath- 
ered and  planned  so  rapidly  that  in  an  hour  they  sent  in 
a  demand  that  Christian  be  given  up  to  them.  Instead  of 
the  prisoner,  out  came  the  manager.  First  he  made  them 
agree  to  listen  to  him  without  molesting  him.  There  was 
some  shouting  of  "Let  us  have  him,"  "We'll  fix  him,"  etc., 
but  they  listened  to  Johnson.  And  what  he  said,  as  near 
as  I  can  collect  it  from  many  sources,  one  of  them  a  most 
unwilling  one,  is  this : — 

"For  God's  sake  don't  bring  shame  on  the  coimty.  I 
wouldn't  lift  my  little  finger  to  save  this  nigger  from  the 
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bottomless  pit  for  his  own  sake,  but  it  will  be  the  greatest 
shame  on  the  county  and  the  greatest  setback  to  law  and 
order  in  this  county  and  countryside  and  to  decency  and 
law  enforcement  if  we  let  this  fellow  be  lynched.  I  want 
you  to  stand  by  me  and  I'll  see  that  he  goes  through  the 
courts  as  he  should.  I  promise  you  that,  and  you  know  me 
and  know  that  I  don't  lie  or  break  promises."  Here  two 
or  three  men  in  the  crowd  began  to  talk.  One  said,  * 'He'll 
get  off  on  a  technicality,"  another,  ''Some  shyster  will  get 
him  off;  we  can't  trust  'em."  "Well,"  said  Johnson, 
"That's  all  right.  We'll  take  care  of  that  among  us.  I'll 
give  you  my  word  of  honor,  and  you  know  how  long  I  have 
lived  in  this  county  and  countryside,  and  who  I  am,  that  if 
any  shyster  lawyer  gets  him  off  on  any  technicality  or  on 
any  ground  except  that  he  didn't  do  it,  I'll  lead  the  lynch- 
ing party,  and  we'll  hang  the  negro  and  the  shyster  to  the 
same  branch  of  one  tree." 

From  time  to  time,  during  the  day  following,  this  promise 
came  to  his  mind  and  I  believe  he  wondered  what  would 
happen  to  him  if,  after  he  had  stood  sponsor  for  the  law, 
it  should  go  bankrupt  and  he  should  have  his  choice  be- 
tween a  broken  promise  and  the  leadership  of  a  lynching 
party. 

But  as  yet  things  were  going  easily.  The  crowd  was,  at 
five  o'clock  in  the  moaning,  still  a  small  one.  They  lived  in 
the  village  and  knew  their  man ;  many  of  them  worked  for 
him;  all  trusted  him.  And  so  they  took  his  promise  to 
take  the  prisoner  to  Fincastle,  exacting  only  one  strange 
condition.  Each  man  was  to  have  a  right  to  see  the  pris- 
oner and  tell  him  what  he  thought  of  him.  Guns  were  to 
be  left  behind  and  not  more  than  three  at  a  time  admitted. 
This  march  past  actually  took  place  and  took  more  than  an 
hour,  Christian,  showing  no  sign  of  any  human  emotion. 
He  was  described  to  me  as  "just  like  an  animal,  no  more 
afraid  than  a  cow  would  have  been."  After  it  he  was  taken 
for  greater  safety  up  the  hill  to  the  brick  house,  around 
which  the  crowd  could  not  gather,  and  held  there  under 
guard. 
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As  soon  as  the  telephone  exchange  opened  in  the  morn- 
ing the  Comity  Judge  was  called  from  his  bed  to  the  tele- 
phone. After  the  case  for  an  early  trial  had  been  stated 
to  him  he  rang  oflf  to  look  up  the  law,  and  a  few  minutes 
later  dictated  over  the  telephone  to  the  County  Clerk  the 
following  order  for  a  special  term  of  court: 

The  Commonwealth  of  Virginia : 

To  the  Clerk  of  the  Circuit  Court  of  Botetourt  County, 
Greeting : 

Kjiow  you,  that  the  situation  of  Arthelnis  Christian, 
confined  in  jaU  for  trial  on  a  charge  of  felony,  making  it 
proper  that  his  case  should  be  disposed  of  before  the  next 
regular  term  of  said  Court:  a  special  term  of  said  Court 
is  hereby  appointed,  to  be  begun  and  held  at  the  Court 
House  in  Fincastle,  .this  day,  to-wit :  Feby.  19,  1909,  and 
a  venire  shall  be  summoned  to  attend  said  term.  You  are 
therefore  conmaanded,  in  the  name  of  the  Commonwealth 
of  Virginia,  to  inform  the  attorney  for  the  Commonwealth 
and  the  Sheriff  of  such  appointment,  to  post  a  copy  of  this 
warrant  at  the  front  door  of  the  Court  House  of  said 
County,  and  issue  all  proper  process  to  such  special  term, 
and  the  Sheriff  shall  execute  the  process.  Given  under  my 
hand  and  seal  this  19th  day  of  February,  1909. 

Geo.  K.  Anderson,  Judge.     [Seal]  . 

Rec'd  and  Entered,  Feb.  19,  1909. 

TuBNEB  McDowEu:i,  Clerk., 

The  local  magistrate  nearest  the  scene  was  next  reached 
and  came  to  Glen  AVilton,  whore,  with  due  legal  form  and 
due  warning  of  the  prisoner's  rights,  the  confession  was  re- 
peated and  reduced  to  writing. 

As  the  day  came  on  the  situation  at  Glen  Wilton  changed 
for  the  worse.  The  early  crowd  had  been  from  round 
about  the  village,  men  accustomed  to  obey  the  people  in 
authority  at  the  furnace.  Now  the  strangers  began  to  come 
in  from  up  river,  and  these  were  men  who  believed  that  the 
accused  ought  to  have  been  hung  or  burned  long  before, 
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and  not  disposed  to  respect  local,  or  indeed  any,  authority. 
They  were  dealt  with  by  those  in  charge,  who  circulated 
about  the  crowd,  talked  moderation  and  used  diplomacy, 
but  as  one  of  them  said,  *'We  talked  *let  the  law  take  its 
course,'  but  I  handled  an  army  Colt  all  the  while  in  plain 
sight.*' 

The  crucial  time  came  when  the  start  was  made  for  the 
Court  House.  The  trip  involved  getting  the  negro  down 
the  hill  from  the  brick  house  to  the  company  3tore  abovel 
the  station,  aboard  the  train,  out  of  the  station,  and 
through  and  past  the  stop  at  the  next  station,  off  the  train 
at  the  following  stop,  and  across  country  by  stage  to  Fin- 
castle  and  the  Court  House.  A  few  minutes  before  the 
train  time  the  prisoner  was  brought  down  to  the  store. 
Previously  by  telephone  it  had  been  arranged  to  stop  the 
vestibuled  train  so  that  it  would  be  a  barrier  between  the 
crowd  waiting  on  the  station  platform  and  the  store,  while 
on  the  negro  coach  the  vestibule  was  to  be  opened  on  the 
side  of  the  store  only  and  was  to  be  stopped  opposite  the 
store  door.  The  man  in  charge  of  this  part  of  the  plan  told 
me  that  the  handsomest  thing  he  had  ever  seen  was  the 
railroad  detective  as  he  flung  the  vestibule  door  open  to 
receive  the  posse. 

The  curtains  were  drawn  down,  the  doors  locked  and  the 
train  pulled  down  to  the  next  station.  Some  of  the  man- 
agers of  this  strange  enterprise  had  advocated  taking  the 
prisoner  by  buggy  to  this  station.  Others  had  said  that 
Buch  a  move  would  be  expected  and  met  by  a  mob,  with  no 
friends  of  law  and  order  in  it — ^in  short  a  fine  chance  to  be 
lynched  with  the  negro.  The  latter  party  had  the  grim  sat- 
isfaction of  passing  through  this  mob  with  locked  doors 
and  drawn  curtains,  noting  a  telegraph  pole  with  rope  and 
noose  adjusted  to  it. 

The  drive  from  the  railway  to  Fincastle  was  unevent- 
ful. Judge,  witnesses.  District  Attorney,  prisoner  and 
posse  made  a  procession  of  hacks  along  a  typical  Virginia 
highway  lined  with  farms,  with  brick  houses,  with  two- 
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story  verandahs  usually  empty,  this  time  every  upper 
verandah  black  with  people.  Only  at  the  Court  House  door 
was  there  any  sign  of  trouble.  There  a  crowd  talked 
lynching  and  the  man  in  charge  of  the  party  fingered  his 
Army  Colt  and  talked  shooting.  The  relief  and  revulsion  of 
feelings  at  his  presence  inside  the  brick  Court  House  at  the 
journey's  end  must  have  been  great.  The  party  could  eat 
and  think  freely  for  the  first  time  since  the  evening  before. 
At  two,  after  dinner,  the  court  came  in,  the  grand  jury 
went  out  and  found  a  true  bill.  Two  good,  brave,  honest 
lawyers  were  appointed  for  the  prisoner,  men  above  tech- 
nicalities and  brave  enough  to  protect  an  innocent  man. 
They  went  to  his  cell  to  find  him  sleeping  peacefully,  waked 
him  up,  heard  a  third  confession  and  found  that  he  did  not 
want  to  deny  it.  The  panel  was  ready  for  his  jury,  but 
he  pleaded  guilty.    Here  is  the  record : 

Virginia:  At  a  Special  Term  of  the  Circuit  Court  of  Botetourt  Countj, 
begun  and  held  at  the  Conrt  Home  thereof,  on  Friday,  February  19.  19<^» 
the  provlBlone  of  Section  3000  of  the  Code  providing  therefor  having  beea 
folly  complied  with. 

Present,  the  Honorable  Geo.  K.  Anderson,  Judge  of  this  Court 

The  Commonwealth 

TB.  ^Felony— Murder. 

Abthelnis  Chustiaiv 

This  day  came  the  attorneys  for  the  Commonwealth  and  for  the  prisoner, 
and  the  prisoner  was  led  to  the  bar  in  custody  of  the  Jailor  of  this  Court, 
and,  being  arraigned,  plead  guilty  to  the  indictment,  his  plea  being  tea- 
dered  in  person,  and  thereupon,  with  the  consent  of  the  accused  and  of 
the  attorney  for  the  Commonwealth,  both  entered  of  record,  the  Court,  to 
the  exercise  of  the  discretion  vested  in  it,  proceeded  to  hear  and  deter: 
mine  the  case  without  intervention  of  a  Jury,  and  the  evidence  being 
heard,  the  Court  finds  the  prisoner  guilty  of  murder  in  the  first  degree 
as  charged  in  the  indictment,  and  it  being  demanded  of  him  if  anything 
he  had  for  hlmseR  or  knew  to  say  why  this  Court  should  not  now  proceed 
to  pass  Judgment  on  him  according  to  law,  and  nothing  being  offered  or 
alleged  in  arrest  of  Judgment,  it  is  considered  that  the  prisoner  be  coor 
veyed  from  the  Jail  of  this  County  to  the  penitentiary  of  this  State  at  ths 
time  and  in  the  manner  required  by  law,  and  that  on  the  22nd  day  d 
March,  1909,  the  said  superintendent  of  the  penitentiary,  in  the  death 
chamber  there  provided,  shall  cause  the  said  prisoner  to  be  electrocuted 
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umtil  he  is  dead.    And  the  prisoner  is  remanded  to  the  custody  of  the 
Jailor  of  this  County,  to  he  by  him  kept  and  delivered  to  the  said  super- 
intendent or  liis  order. 
The  above  are  true  copies  from  the  records  of  the  above  named  Court 

TuBNEB  McDowell,  Clerk. 

This  sentence  was  carried  out 

The  nearest  Botetourt  Connty  came  to  disgracing  itself 
was  after  the  trial,  when  Glen  Wilton  or  some  self-consti- 
tnted  vigilantes  in  it,  decided  to  drive  out  all  the  negroes 
and  make  the  town  lily  white.  The  general  manager  was 
away  on  business  when  this  wave  of  emotion  struck  town, 
but  the  good,  law-abiding,  honest  black  citizens  were  equal 
to  the  emergencies — assisted  a  little,  I  suspect,  by  the  gen- 
eral manager  *s  eCBcient  Quaker  wife.  Tbe  three  best  ne- 
groes in  town  and  the  negro  preachers  signed  and  posted  in 
the  company  store  a  notice  saying  that  all  bad  negroes  must 
quit  town  or  go  to  work  and  keep  at  work.  This  was 
obeyed  and  the  trouble  faded  away.  The  general  manager, 
on  his  return,  merely  said,  *' That's  right.  What's  the  use 
of  having  race  trouble  where  the  good  negroes  want  to  be 
goodf  EicHABD  W.  Hale. 

Boston  Mabb, 


Digitized  by 


Google 


884  45  AMEBIGAK  LAW  REVIEW. 


CURRENT  TOPICS  AND  NOTES. 

Our  Contributors — Shackelford  Miller^  the  writer  of  the 
paper  on  '*The  Value  of  Precedent,"  was  bom  in  Missouri,  in 
1856,  of  Kentucky  parentage.  He  was  educated  in  Louisville, 
and  admitted  to  the  bar  there  in  1879.  He  was  an  active  practi- 
tioner at  the  Louisville  bar  until  Jsuauary,  1896,  when  he  was 
elected  by  that  bar  to  serve  two  years  of  the  unexpired  term  of 
the  late  Chancellor  Edwards.  In  1897  he  was  elected  Chancellor 
of  Louisville  by  the.  people  for  a  term  of  six  years,  and  was 
again  re-elected  in  1903  and  1909.  In  1910  he  was  elected  judge 
01  the  Kentucky  Court  of  Appeals,  which  office  he  is  now  filling. 
In  1905  Judge  Miller  and  his  associates  founded  The  Jefferson 
School  of  Law  in  Louisville,  of  which  he  has  been  dean  since 
its  foundation.  He  has  contributed  several  articles  to  the  ^Imeri- 
CAN  Law  Review  and  other  law  magazines.  His  contribution 
in  this  number  was  the  subject  of  an  address  by  him  before  the 
Kentucky  Bar  Association  at  its  last  meeting. 


Richard  Walden  Hale,  the  author  of  the  article  "Lynch  Law 
Unnecessary,"  is  a  member  of  the  Boston  bar  and  has  been  a 
frequent  contributor  to  our  columns,  contributing  two  articles 
about  the  Standard  Oil  case  in  1907  and  the  one  about  '^Something 
New  in  the  Torrens  Land  Law,"  in  the  number  for  January-Feb- 
ruary, 1909.  He  Kas  also  been  a  frequent  contributor  to  our 
notes  and  other  editorial  work.  His  portrait  and  a  brief  biography 
appeared  in  the  number  for  November-December,  1907.  Since 
that  account  of  him  was  published,  he  has  continued  to  practice 
at  the  Suffolk  County,  Massachusetts,  bar,  and  to  write  articles 
upon  legal  and  financial  subjects  for  a  variety  of  publications. 
He  was  a  member  of  the  Massachusetts  legislature  in  1910. 

Prof.  Roscoe  Pound,  the  author  of  ^Turitanism  and  the  Com- 
mon Law,"  has  been  a  frec^uent  contributor  to  this  Review,  and 
is  one  of  the  best  known  writers  and  teachers  of  law  in  the  United 
States.  His  last  contribution  was  "Law  in  Books  and  Law  in 
Action,"  in  our  issue  of  January  1,  1910.  (See  Am.  L.  R.,  pp. 
12,  118.) 


Charles  Wallace  Collins,  Jr.,  the  author  of  the  article  on 
"The  Fourteenth  Amendment  and  the  Negro  Race  Question,"  is 
a  native  of  Alabama;  a  graduate  of  the  Alabama  Polytechnical 
Institute  and  a  Master  of  Arts  and  a  Fellow  of  the  University  of 
Chicago.  Having  pursued  graduate  studies  in  constitutional  law 
at  Harvard  University  and  ^ing  admitted  to  the  bar  of  Alabama, 
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he  is  now  a  member  of  the  force  of  the  Library  of  Congress  at 
Washington. 

The  President  of  the  American  Bar  Association. — The 
new  head  of  the  American  Bar  Association,  Stephen  S.  Gregory, 
whose  portrait  appears  in  this  number,  has  been  a  member  of  the 
Chicago  bar  and  an  active  practitioner  in  that  city  since  1874.  A 
successor  to  the  practice  of  Chief  Justice  Puller  on  his  elevation  to 
the  Supreme  Court  of  the  United  States,  he  was,  at  the  death  of 
that  eminent  jurist,  made  one  of  the  executors  and  trustees  of  his 
estate.  During  a  long  and  active  career  at  the  bar  Mr.  Gregory 
has  appeared  in  some  cases  of  pore  than  local  importance.  He 
was  one  of  the  counsel  for  the  defendant  in  the  Prendergast  mur- 
der case,  and  in  the  conspiracy  and  contempt  cases  against  Eugene 
V.  Debs,  and,  with  associate  counsel,  defended  and  successfully 
maintained  in  the  Supreme  Court  of  Illinois,  the  constitutionality 
of  the  law  creating  the  sanitary  district  of  Chicago.  He  also  acted 
as  special  counsel  for  the  City  of  Chicago  in  the  lake  front  case 
in  the  Supreme  Court  of  the  United  States,  was  of  counsel  for  the 
city  in  the  traction  cases  in  the  same  court  in  1906,  argued  for 
the  prevailing  parties  the  Jennie  McGraw  Fiske  will  case  against 
Cornell  University,  and  the  trade  name  case  as  to  Hall  safes.  He 
served  for  two  years  as  election  commissioner  of  Chicago,  and  in 
1910  acted  as  an  arbitrator  under  the  Erdman  act  to  settle  a  ques- 
tion of  wages  between  a  switchmen's  union  and  various  railroads. 
Mr.  Gregory  is  a  member  of  the  Chicago  Bar  Association,  of  which 
he  was  president  in  1899,  and  he  held  a  similar  office  in  the  Illi- 
nois State  Bar  Association  in  1905. 


Unconstitutionality  of  the  Maryland  Oyster  Tax. — ^The 
Maryland  Court  of  Appeals  has  recently  passed  upon  the  consti- 
tutionality of  a  state  statute  prescribing  a  tax  or  charge  of  two 
cents  per  bushel  on  all  oysters  in  the  shell  sold  within  the  State  of 
Maryland,  "one-half  of  which  was  to  help  defray  the  expenses 
of  inspection  (of  oysters)  and  the  other  expenses  of  the  State 
Fishery  force,  and  the  other  half  of  which  was  to  be  expended  in 
reshelling  and  otherwise  cultivating  and  improving  the  natural 
oyster  beds  and  bars  in  the  waters  of  the  state."  It  will  be  noted 
that  the  tax  was  charged  upon  all  oysters,  so  that  the  law  applied 
not  only  to  oysters  in  the  shell  taken  from  the  oyster  beds  under 
the  waters  of  the  state  itself  but  alsa  to  oysters  taken  from  the 
beds  of  other  states  and  shipped  into  Maryland  for  sale.  In  the 
case  mentioned,^  it  appeared  that  about  one-third  of  the  oysters 
involved  were  shipped  to  oyster  packers  in  Maryland  from  Vir- 
ginia, New  Jersey  and  Delaware,  the  remaining  two-thirds  com- 
ing from  the  Chesapeake  Bay  and  its  tributaries  within  the  State 


*  D.  E.  Foote   ft  Co.  v.  Wm.   B.  Clagett,  Atl.  Rep. 
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of  Maryland.  The  statute  under  consideration  represented  the 
latest  development  in  legislation  designed  to  promote  the  cultiva- 
tion and  to  increase  the  productivity  of  the  extensive  oyster 
grounds  of  Maryland.  For  several  years  prior  to  1910,  the  local 
statutes  had  prescribed  a  tax  varying  from  three-quarters  of  a  cent 
to  one  cent  per  bushel  on  all  oysters  sold  in  the  shell,  the  entire 
amount  of  which  tax  was  presumably  devote  to  the  expense  of  the 
inspection.  Despite  the  fact  that  many  thousands  of  bushels  of  the 
oysters  were  shipped  from  other  states,  that  tax  had  always  been 
regarded  as  constitutional  under  section  10  of  article  1  of  the 
F^eral  Constitution,  permitting  a  state  to  lay  duties  upon  imports 
or  exports  such  as  are  absolutely  necessary  for  executing  its  own 
inspection  laws.  In  1908,  the  tax  was  fixed  at  one  cent  per 
bushel.  In  1910,  the  rate  was  not  only  doubled,  but  the  law 
explicitly  provided  that  the  additional  one  cent  should  be  applied 
toward  the  expense  of  replenishing,  cultivating  and  restoring  the 
natural  oyster  beds  and  bars  of  the  state.  Right  here  lay  the 
inherent  weakness  in  the  statute.  Departing  entirely  from  the 
exemption  prescribed  by  article  10,  section  1,  of  the  U.  S.  Consti- 
tution, the  act  boldly  superadded  to  the  regular  charge  for  inq)ec- 
tion  purposes,  a  tax  of  one  cent  per  bushel  upon  all  oysters  in  the 
shell  sold  in  Maryland,  irrespective  of  the  place  from  which  the 
oysters  were  shipped,  for  the  declared  purpose  of  increasing  the 
productivity  of  the  natural  beds  and  bars  of  the  state. 

The  oyster  packers  resisted  the  collection  of  the  tax,  and  it  was 
urged  in  their  behalf  that  the  Act  of  1910  was  repugnant  to 
article  1,  section  8,  of  the  U.  S.  Constitution,  which  vests  in  Con- 
gress exclusive  power  "to  regulate  commerce  with  foreign  nations 
and  among  the  several  states  and  with  the  Indian  tril^."  It  is 
interesting  to  note  that  the  lower  court  sustained  the  tax  of  two 
cents  per  bushel  in  the  face  of  this  objection,  on  the  ground  that 
the  State  of  Maryland  had  a  proprietary  interest  in  all  oysters 
caught  within  the  state,  which  interest  entitled  it  to  charge  what 
it  would,  whether  in  the  form  of  a  license  for  catching  the  oysters 
or  a  charge  or  tax  assessed  at  the  time  of  sale.  In  answer  to  the 
point,  pressed  in  behalf  of  the  packers,  that  a  considerable  por- 
tion of  the  oysters  came  from  beyond  the  state,  the  lower  court 
adopted  the  principle  announced  in  a  series  of  cases  known  as 
the  "game  cases",*  and  found  that  the  protection  of  Maryland 
oysters  required  the  imposition  of  a  tax  which  would  be  uniform 
in  its  application  to  all  oysters,  irrespective  of  the  place  of  ship- 
ment. Obviously  the  learned  judge  below  was  influenced  by  a 
strong  desire  to  support  a  revenue  measure,  or,  as  the  Appellate 

^Lawton  v.  Steele,  152  U.  S.  138;  State,  56  Ark.  267;  People  v.  O'Neil. 

Geer  v.  Connecticut,  161  U.  S.  519;  33  L.  R.  A.  696,  699  (Mich);  People 

Dlckhaut    v.    State,    85    Md.    669;  v.  Hesterberg.  3  L.  R.  A,  N.  S.  163 

Stevens  v.  State,  89  Md.  669;  State  (N.  Y.). 
V.   Harrub,   95  Ala.   176;    Organ  v. 


Digitized  by 


Google 


OXTBBBNT  TOPICS  AND  NOTES.  887 

Court  afterward  said,  he  acted  "in  recognition  of  the  duty  to  sus- 
tain the  law  of  the  state  if  possible  to  do  so." 

But  the  Court  of  Appeals  approached  the  consideration  of  the 
subject  upon  the  broad  issue  of  the  conflict  between  the  supreme 
power  of  Congress,  within  certain  limitations,  to  regulate  com- 
merce among  the  states,  and  the  right  of  an  individual  state  to 
determine  methods  for  raising  funds  required  for  its  public  pur- 
poses.    Quoting  from  an  earher  case,^  the  Court  of  Appeals  said : 

"It  Is  proper  to  say  that  the  taxing  power  of  the  state  is  of  vital  impor- 
tance to  it;  indeed,  so  essential  is.  the  power  that  the  very  existence  of  the 
state  depends  upon  the  right  to  exercise  it.  AU  persons  and  property, 
therefore,  within  the  Jurisdiction  of  the  state,  are  liable  to  it;  and  the 
power  is  conferred  upon  the  state  for  the  benefit  of  the  entire  body  politic. 
The  power  resides  in  the  state  as  an  attribute  of  its  sovereignty,  and  the 
right  of  the  legislature,  as  the  representatives  of  the  people,  to  exercise  it, 
should  never  be  questioned,  except  in  plain  cases,  where  the  power  is  re- 
linquished for  valid  consideration,  or  where  to  prevent  its  abuse,  it  has 
been  placed  under  restriction,  either  as  to  the  subjects  liable  to,  or  the 
mode  and  manner  of  its  exercise." 

The  court  then  considered  the  great  constitutional  question 
involved.  The  Act  of  1910  unquestionably  applied  to  oysters 
shipped  from  other  states  as  well  as  to  oysters  caught  within  the 
state.  It  was  conceded  in  defense  that  at  least  one-third  of  the 
oysters  involved  in  the  dispute  had  been  shipped  into  the  state 
from  Virginia  and  New  Jersey,  and  that  the  tax  of  two  cents  per 
bushels  had  been  imposed  upon  them  at  the  moment  of  the  orig- 
inal sale.  One-half  of  the  tax  being  devoted,  by  the  express 
legislative  requirement,  to  other  than  inspection  purposes,  a  situa- 
tion was  squarely  presented  in  which  an  article  of  commerce 
shipped  from  other  states,  in  large  quantities,  into  the  State  of 
M^land  for  sale  was  taxed  at  a  fixed  rate  immediately  upon 
arrival  at  its  destination  and  concurrently  with,  if  not  in  effect 
prior  to,*  the  original  sale  thereof.  The  constitutional  principles 
applicable  to  this  situation  and  the  leading  authorities  in  point 
were  discussed  by  the  Appellate  Court  as  follows: 

"That  the  state's  power  of  taxation  has  been  restrained  and  made  sub- 
ject to  limitation  by  the  Federal  Constitution,  as  to  certain  subjects,  is 
clear,  and  it  4s  equally  clear,  that  with  respect  to  the  mode  and  manner 
of  exercising  the  power  by  the  legislature,  it  has  been  restrained  by  the 
constitution  of  the  state.  The  ultimate  questions  for  our  determination, 
therefore,  are  (1)  whether  the  transportation  from  another  state  into  this 
state,  constitutes  commerce  within  the  meaning  of  the  Constitution  of  the 
United  States;  and  (2)  if  it  does,  then  whether  chapter  735  is  an  invasion 
of  the  right  of  Congress  to  regulate  such  commerce.  But  preliminary 
to  these  is  the  question  of  whether  the  power  to  regulate  commerce  is 

•State  V.  R.  Co.,  40  Md.  22.  any  part  of  a  cargo  of  oysters  un- 

*  Maryland  Code,  Art.  72,  Sec.  10,  less  a  general  inspector,  measurei* 

makes  it  unlawful  "for  any  packer,  or  special  inspector,  shall  be  pres- 

commission  man  or  other  person  to  ent." 

purchase  or  receive  any  cargo,  or  '9  Wheat  1. 
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exclusively  vested  In  Congress,  or  whether  it  can  be  exercised  by  the 
state  when  Congress  has  not  exerted  Its  power.    In  Gibbons  v.  Ogden*  it 
was  declared  that  this  power  'comprehends  every  species  or  commercial 
intercourse  between  the  United  States  and  foreign  nations, — and  among 
the  several  states; — ^that  it  does  not  stop  at  the  external  boundary  line 
of  each  state; —  and  that  the  grant  of  this  power  carries  with  it  the  whole 
subject,  leaving  nothing  for  the  state  to  act  upon.'    In  Robbins  v.  Taxing 
District*  it  was  said  that  'this  power  Is  necessarily  exclusive  whenever  the 
subjects  of  it  are  national  in  their  character,  or  admit  only  of  one  uni- 
form system  or  plan  of  regulation. — ^That  where  the  power  of  Congress 
to  regulate  is  exclusive,  the  failure  of  Congress  to  make  express  regulations* 
indicates  its  will  that  the  subject  shall  be  left  free  from  any  restrictions 
or  impositions,  and  that  any  regulation  of  the  subject  by  the  states,  except 
in  matters  of  local  concern  only,  as  hereafter  mentioned,  is  repugnant  to 
such  freedom. — And  that  the  only  way  in  which  commerce  between  the 
states  can  be  legitimately  affected  by  state  laws  is  when,  by  virtue  of  its 
police  and  its  Jurisdiction  over  persons  and  property  within  its  limits,  a 
state  provides  for  the  security  of  the  lives,  limbs,  health  and  comfort  of 
persons  and  the  protection  of  property;  or  when  it  does  those  things  which 
may  otherwise  incidentally  affect  commerce;  such  as  the  establishment  and 
regulation  of  highways,  canals,  railroads,  wharves,  ferries  and  other  com- 
mercial facilities;  the  passage  of  inspection  laws  to  secure  the  due  quality 
and  measure  of  products  and  commodities;  the  passage  of  laws  to  regulate 
or  restrict  the  sale  of  articles  deemed  injurious  to  the  health  or  morals  of 
the  community;  the  imposition  of  taxes  upon  persons  residing  within  the 
state,  or  belonging  to  its  population,  and  upon  avocations  and  employ- 
ments pursued  therein,  not  directly  connected  with  foreign  or  interstate 
commerce,  or  with  some  other  employment  or  business  exercised  under 
authority  of  the  constitution  and  laws  of  the  United  States;  and  the  impo- 
sition of  taxes  upon  all  property  within  the  state, mingled  with  and  form- 
ing part  of  the  great  mass  of  property  therein.    But  in  making  such  in- 
ternal regulations  a  state  cannot  Impose  taxes  upon  persons  passing  through 
the  state,  or  coming  into  it  merely  for  a  temporary  purpose,  especially 
If  connected  with  Interstate  or  foreign  commerce;  nor  can  it  impose  such 
taxes  upon  property  imported  into  the  state  from  abroad,  or  from  another 
state,  and  not  yet  become  part  of  the  common  mass  of  property  therein, 
and  no  discrimination  can  be  made,  by  any  such  regulations  adversely  to 
the  persons  or  property  of  other  states,  and  no  regulations  can  be  made 
directly  affecting  Interstate  commerce. — In   a   word    it  may  be  said  that 
in  the  matter  of  interstate  commerce  the  United  States  are  but  one  country, 
and  are,  and  must  be,  subject  to  one  system  of  regulations,  and  not  to  a 
multitude  of  systems.'     We  have  reproduced  this  passage  here,  because, 
while  it  emphasizes  the  exclusive  power  of  Congress  to  regulate  commerce 
in  its  national  character  and  scope,  it  also  enumerates  concisely,  but  fully, 
and   with  unusual   precision,   the   exceptions   which  are   established  by 
numerous  decisions  of  the  Supreme  Court  of  the  United  States.    In  Brown 
V.  State  of  Maryland,*  Gibbons  v.  Ogden  was  approved,  the  court  saying 
in  that  case  that  'the  power  was  declared'  to  be  complete  in  itself,  and 
to  acknowledge  no  limitations  other  than  are  prescribed  by  the  constitution. 
We  deem  it  unnecessary  now  to  reason  in  support  of  these  propositions. 
'.    .    .    Commerce  is  Intercourse;  one  of  its  most  ordinary  Ingredients  Is 
traffic;     ...    To  what  purpose  should  the  power  to  allow  Importation  be 
given,  unaccompanied  with  the  power  to  authorize  a  sale  of  the  thing  im- 
ported.    Sale  is  the  object  of  importation,  and  is  an  essential  ingredient 
of  that  intercourse  of  which  importation  constitutes  a  part    .    .    .    Con- 
gress has  a  right  not  only  to  authorize  importation,  but  to  authorize  the 
importer  to  sell.'    The  appellees  contend  that  there  is  no  element  of  ship- 

•120   U.   S.   489.  '12  Wheat  419. 
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ment  from  other  states  Into  this  state  as  an  article  of  interstate  commerce, 
the  oysters  from  Virginia  and  New  Jersey  being  brought  in  and  mingled 
with  the  other  property  in  the  State  of  Maryland,  sold  here  after  hawking 
around  from  one  canning  house  to  another/  But  it  has  been  expressly 
decided  that  'only  by  sale  does  the  article  brought  from  another  state 
become  mingled  in  the  common  mass  of  property  within  the  state.  Up  to 
which  time  the  state  has  no  power  to  interfere  by  any  action.* 

Having  decided  the  act  unconstitutional  in  its  application  to 
oysters  sEipped  frpm  other  states,  the  court  proceeded  to  determine 
the  effect  of  such  invalidity  as  to  the  tax  on  oysters  caught  vdthin 
the  State  of  Maryland,  a  situation  in  which  no  element  of  inter- 
state commerce  could  be  directly  involved.  Was  it  the  intention 
of  the  legislature  to  create  a  tax  or  charge  which  would  operate 
on  Maryland  oysters  in  a  diflferent  or  more  burdensome  manner 
than  could  lawfully  be  imposed  upon  Virginia,  New  Jersey  or 
Delaware  oysters?  The  court  referred  to  an  earlier  case,*  wherein 
a  tax  of  two  cents  per  ton  was  imposed  upon  all  coal  shipped  from 
mines  within  the  State  of  Maryland,  whether  to  points  within 
the  state,  or  to  points  outside  the  state.  The  law  had  there  been 
held  unconstitutional  as  to  shipments  outside  the  state  because 
of  the  necessary  interference  with  the  freedom  of  interstate  com- 
merce. The  following  extract  from  the  opinion  in  the  former  case 
is  then  quoted  with  approval : 

"And  having  thus  declared  that  act  so  far  void  (regarding  shipments 
outside  the  state),  as  being  in  conflict  with  the  Constitution  of  the  United 
States,  it  becomes  a  grave  question  whether  the  act  in  its  entirety,  irre- 
spective of  any  other  constitutional  objection,  does  not  fail.  As  a  general 
rule,  where  a  statute  is  partly  void,  and  its  provisions  all  relate  to  a  single 
subject  matter,  the  question  whether  the  other  parts  shall  remain  oper- 
ative, depends  in  a  great  measure  upon  a  consideration  of  the  object  in 
view  in  the  passage  of  the  act,  and  in  what  manner,  and  to  what  extent, 
the  unconstitutional  part  afTects  the  remainder.  Here  we  can  hardly  sup- 
pose that  the  Legislature  would  have  passed  the  act  in  question  with  a 
knowledge  that  it  could  only  be  effectual  as  to  the  coal  transported  to 
places  within  the  state;  and  thus  intentionally  have  discriminated  against 
the  citizens  of  the  state  and  in  favor  of  those  beyond  its  limits.  It  would 
not  be  fair  to  indulge  such  a  presumption  with  respect  to  the  purpose  of 
the  Legislature." 

The  same  argument  was  advanced  by  counsel  for  the  packers 
against  the  oyster  tax  in  question.  Beyond  doubt,  the  Maryland 
legislature  never  intended  to  discriminate  between  Virginia  and 
New  Jersey  oysters,  on  the  one  hand,  and  Maryland  oysters  on 
the  other.  A  fortiori,  the  legislature  did  not  intend  to  impose 
a  greater  tax  upon  the  latter  than  upon  the  former.  The  obvious 
purpose  of  the  legislature  was  to  prescribe  a  uniform  charge  of 

•Lelsy  V.  Hardin,  135  U.  S.  100.  berger  v.  Pennsylvania,  171   U.  S. 

See  also  Bowman  v.  Chicago  Ac  R.  1;   Caldwell  v.  N.  Carolina,  187  U. 

Co.,  125  U.  S.  465;  Lyng  v.  Michi-  S.  622;  Dozier  v.  Alabama,  218  U.  S. 

gan,  135  U.   S.   161;    Minnesota  v.  124. 

Barber,  136  U.  S.  313;  Brimmer  v.  "State  v.  C.  ft  P.  R.  R.  Co.,  40 

Rebman,    138   U.    S.    78;    Schollen-  Md.  22. 
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two  cents  per  bushel ;  such  purpose  would  be  defeated  rather  than 
subserved  by  collecting  the  tax  upon  local  shipments  and  not 
upon  interstate  shipments.  The  law  contemplated  nothing  short 
of  universal  application ;  failing  this,  there  was  no  warrant  in  the 
statute  for  the  imposition  of  the  tax  solely  upon  Maryland  oysters. 
The  Court  of  Appeals — with  natural  reluctance — recognized  the 
soundness  of  the  argument,  and  held  the  oyster  tax  prescribed 
by  the  Act  of  1910  invalid  not  only  as  to  interstate  shipments 
but  also  as  to  Maryland  oysters.  Paraphrasing  the  language  above 
quoted  from  the  coal  case,  the  court  said:  "It  would  not  be  fair 
to  indulge  a  presumption  that  the  legislature  would  have  passed 
the  act  in  question  with  the  knowledge  that  it  could  only  be 
effective  as  to  the  coal  (oysters)  transported  within  the  state  and 
thus  intentionally  have  discriminated  against  the  citizens  of  the 
state  and  in  favor  of  those  beyond  its  limits."  The  decision  thus 
rendered  is  a  plain  recognition,  by  the  highest  tribunal  of  a 
sovereign  state,  of  the  exclusive  power  of  the  Federal  Congress 
to  regulate  the  subject  of  interstate  conmierce  which  by  the  con- 
sent of  the  several  states  has  been  entrusted  entirely  to  congres- 
sional supervision.*® 

Mabkbts  Ovekt  in  England. — ^A  most  interesting  historical 
discussion  of  the  "market  overt"  of  the  common  law  is  made  by 
an  English  judge  (Scrutton,  J.)  in  a  recent  case  where  a  pledged 
watch  which  had  been  previously  stolen  was  sold  as  an  unre- 
deemed pledge  at  an  auction  room  in  the  City  of  London.  It 
was  claimed  by  the  defendant  that  the  sale  was  one  in  market 
overt,  and  that  the  purchaser  had  thereby  obtained  a  good  title 
as  against  the  real  owner.  The  judge  found  that  the  custom  of 
markets  overt  extended  to  open  shops  in  the  City  of  London,  but 
that  the  auction  room  was  not  an  open  shop  within  the  phrase. 
He  says: 

''By  the  common  law  of  England,  before  it  was  modified  by  the  incorpora- 
tion of  a  rule  of  the  law  merchant,  a  person  in  possession  of  goods  could 
not  confer  on  another  either  by  sale  or  pledge  any  better  title  to  the  goods 
than  he  himself  had.  It  followed  that  if  the  goods  had  been  stolen  even 
the  twentieth  innocent  purchaser  might  find  himself  deprived  of  them  by 
the  original  owner.  This  was  old  German  law  as  well,  but  its  strictness 
put  a  serious  fetter  upon  sales  in  the  great  fairs  and  markets  in  which 
much  of  the  mercantile  business  of  the  time  was  transacted.  In  the  elev- 
enth century  an  early  German  writer  says  that  '*merchants  assert  that 
sales  made  in  fairs,  whether  made  with  proper  legal  forms  or  not,  should 
be  binding,  since  it  is  their  custom."  By  the  foreign  customs  sometimes 
the  real  owner  could  get  his  property  back  by  paying  the  merchant  who 
had  bought  in  a  fair  the  price  he  had  paid  for  it;  sometimes  he  could 
not  recover  it  at  all,  if  it  had  been  bought  in  an  open  market.  In  England, 
by  the  common  law  as  stated  by  Bracton,'*  if  the  person  in  possession  could 
not  produce  the  person  who  sold  to  him  to  warrant  the  sale,  yet,  if  he 

"W.    Thomas    Kemp,    Baltimore,         **P.  151. 
Md. 
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bought  publicly  in  a  fair  or  market,  though  he  lost  his  goods  on  claim  by 
the  true  owner,  he  was  free  from  an  action  of  theft  But  in  a  case  in  the 
St  Ives  t&ir  roll  of  1291,  Mathilda  Frances  was  allowed  to  keep  stolen  malt 
on  proving  that  she  had  bought  it  in  good  faith  in  the  precincts  of  the 
fair.  Gradually  by  steps  which  are  now,  I  fear,  untraceable,  the  rule  of  the 
law  merchant  protecting  sales  in  market  overt  became  incorporated  as  an 
exception  of  the  strict  common  law  and  recognized  by  the  King's  courts; 
and  now  sect.  22  of  the  Sale  of  Gbods  Act  1893  provides  that:  ''Where 
goods  are  sold  in  market  overt,  according  to  the  usage  of  the  market,  the 
ouyer  acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good 
faith  and  without  notice  of  any  defect  or  want  of  title  on  the  part  of  the 
seller."  The  exception  generally  only  applies  to  a  public  legal  recognized 
fair  or  market  Thus  in  Lee  v.  Bayes,"  where  a  horse  was  sold  by  public 
auction  in  a  horse  repository  in  Southwark,  no  protection  was  given  to  the 
purchaser,  because  the  sale  was  not  in  an  open  public  and  legally  consti- 
tuted market  See  also  Marner  v.  Banks.*'  But  local  customs  might  carry 
the  protection  further.  'The  market  place,  or  spot  of  ground  set  apart 
by  custom  for  the  sale  of  particular  goods,  is  also  in  the  country  the  only 
market  overt.*^  But  in  some  towns  their  customs  may  extend  the  protection 
to  sales  outside  a  recognized  market.  The  City  of  London  is  one  of  these 
favored  localities.  No  evidence  was  offered  before  me  of  its  custom.  It 
was  80  old  and  has  so  often  come  before  the  courts  that  a  correct  statement 
of  its  extent  is  supposed  to  emerge  from  the  Judicial  consciousness  of  the 
judges.  I  am  afraid  that  left  to  myself,  nothing  could  emerge  of  any 
value,  and  I  am  therefore  thrown  upon  the  reported  cases,  and  espe- 
cially upon  the  case  of  Market  Overt  more  technically  known  as  the 
case  of  the  Bishop  of  Worcester  in  Hilary  Term  of  37  or  38  Elizabeth 
(the  reports  differ  in  dates).  The  bishop  prosecuted  a  felon  at 
Margate,  who  had  stolen  his  silver  bason  and  ewer,  and  then  demanded  the 
silver  from  a  purchaser  who  had  bought  them  in  a  scrivener's  shop  in  the 
City  of  London.  The  case  came  before  the  three  heads  of  the  common 
law  courts  and  other  distinguished  men.  Popham,  Chief  Justice  of  the 
King's  Bench,  has  left  a  report  of  it;^  so  has  Anderson,  Chief  Justice  of 
the  Common  Pleas."  There  is  also  a  report— the  longest — ^by  Serjeant  Sir 
Francis  Moore,**  and  it  appears  in  the  5th  part  of  Coke's  Reports,  836,  as 
The  Case  of  Market  Overt.  The  point  decided  was  that  the  custom  only  ap- 
plied to  protect  a  sale  of  stolen  goods  in  shops  which  were  usual  places  for 
the  sale  of  such  goods;  and  it  was  held  that  a  scrivener's  shop  was  not, 
as  a  goldsmith's  shop  would  be,  a  usual  place  for  the  sale  of  plate.  The 
city  by  their  town  clerk  tried  to  claim  that  the  custom  was  wider,  and  that 
each  shop  was  a  market  for  all  saleable  things,  though  not  usually  sold 
there.**  I  think  the  custom  that  emerges  from  the  four  reports  Is  that 
every  open  sale  in  a  shop  or  sale  in  an  open  shop  in  the  City  of  London 
of  such  goods  by  the  trade  of  the  owner  are  put  there  for  sale  is  in  the 
market  overt.  Omitting  the  word  "open"  these  are  substantially  the  terms 
in  which  Lord  Coke  states  that  as  Recorder  of  London  he  had  in  some 
other  case  certified  the  custom.**  Lord  Coke  was  Recorder  of  London  in 
1591-1592,  for  six  months  before  he  became  Solicitor-General,  and  there- 
fore shortly  before  this  case  was  heard.  A  suggestion  that  I  should  ask  the 
present  Recorder  of  London  to  certify  the  present  custom  was  not  cordially 
accepted  by  the  parties.  Lord  Coke's  Report,  however,  requires  the  sale 
to  be  "openly  ...  so  that  anyone  who  stood  or  passed  by  the  shop 
might  see  it."    "If  the  sale  be    ...    so  that  one  that  stood  or  passed 

"18  C.  B.  599.  "Anderson,  344. 

"17  L.  T.  Rep.  147.  *•  Moore,  360. 

"Blackstone,  2l8t  edit  vol.  2,  p.         **  Moore's  Reports. 
449.  **Ca8e  of  Market  Overt,  5  Coke's 

"Popham,  84.  Reports. 
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by  the  shop  could  not  see  It,  It  would  not  change  the  property."    Nor  in 
the  warehouse,  "for    .    .    .none  would  search  there  for  his  goods."    Pop- 
ham's  Report  states  the  custom  alleged  as:  "That  every  one  of  their  shops 
in  London  are  good  markets  overt,"  and  reports  a  decision  that  the  custom 
was  too  wide;   (1)  for  the  shop  must  be  proper  for  the  sale  of  the  article 
sold,  being  a  place  that  men  will  go  to  to  seek  for  such  a  thing  lost  or 
stolen:  and  (2)  because  a  private  sale  in  a  proper  shop  will  not  do — ^for 
that  the  passers-by  cannot  in  reason  see  it  in  their  passage,  distinguishing 
this  from  a  sale  openly  in  the  shop  so  that  everyone  passing  by  might  see. 
Anderson's  Report  states  the  custom  in  the  City  of  London — that  each  place 
(lieu)  in  the  City  of  London  is  an  "aperte  and  open  market"  to  buy  and  sell 
things;  and  decides  that  the  scrivener's  shop  is  not  "open  lieu  de  mar- 
ket" for  plate,  any  more  than  a  place  at  the  back  of  the  shop  not  open  to 
the  street,  or  a  shop  where  the  windows  are  "close  or  shut  up."    Lastly, 
Moore's  Report  states  the  custom  pleaded — ^that  London  is  an  ancient  city, 
and  that  "chescun  shop  est  unmarket  overt."    The  court  added  the  restric- 
tion for  things  usually  sold  in  such  a  shop,  and  excluded  sales  behind  cur- 
tains, or  with  shut  windows.    I  think  this  custom  so  reported  is  confined 
to  open  sales  in  shops  of  goods  usually  sold  there,  and  that  in  the  time 
of  Elizabeth  importance  was  attached,  not  only  to  the  sale  being  in  an 
open  part  of  the  shop,  but  to  the  sale  being  visible  to  passers-by  in  the 
street.     On  the  same  lines,  the  learned  Judgment  of  Wills,  J.,  in  Har- 
greave  v.  Spink"  declined  to  give  protection  to  a  sale  in  a  first-floor  room 
over  a  goldsmith's  shop  to  which  the  public  were  only  permitted  to  enter 
upon  escort  and  by  invitation  of  the  shopkeeper,  and  limited  the  custom 
to  shops  in  which  goods  are  openly  sold — ^that  is,  with  an  invitation  to  the 
public  to  enter  the  shop.    The  custom  of  London  relied  upon  is  in  dero- 
gation of  the  common  law,  and  therefore  those  who  rely  upon  it  have  to 
make  it  out.    A  custom  which  takes  away  one  man's  property  and  gives  it 
to  another  must,  in  my  view,  be  carefully  watched,  especially  when  it  Is 
not  a  universal  custom,  but  limited  to  certain  favored  localities.    I  appre- 
ciate that  the  rule  of  the  law  merchant  was  introduced  into  the  common 
law;  as  Coke  says:   "The  common  law  did  hold  it  for  a  point  of  great 
policy,  and  behovefull  for  the  Commonwealth,  that  fairs  and  markets  overt 
should  be  replenished,  and  well  furnished  with  all  manner  of  commodi- 
ties, vendible  In  faires  and  markets,  for  the  necessary  sustentation  and  use  of 
the  people,"^  and  Blackstone  speaks  of  "that  other  necessary  policy,  that 
purchasers,  bona  fide,  in  a  fair,  open,  and  regular  manner  should  not  be 
afterwards  put  to  difflcultles  by  reason  of  the  previous  knaver3(  of  the 
seller."    But  I  do  not  think  this  justlflcatlon  ot  the  rule  requires  or  entitles 
the  Judges  without  evidence  to  extend  a  stated  custom  to  analogous  or 
similar  cases.     In  Hartop  v.  Hoare,  in  1742,*, where  it  was  attempted  to 
extend  the  custom  of  the  City  of  London  to  pawning,  the  court  says:  "It  is 
a  rule  that  all  customs  must  be  taken  strictly  and  not  extended  to  similar 
cases."    I  notice  that  in  that  case  the  court  declined  Judicially  to  take  no- 
tice of  the  custom  of  London  because  it  was  not  found;  but  as  in  the 
recent  reported  cases  the  court  has  taken  judicial  notice  of  the  custom, 
I  have  not  availed  myself  of  this  easy  way  out  of  the  difliculty.    I  see  no 
public  reason,  however,  why  I  should  struggle  to  find  these  auction  rooms 
within  the  custom.    They  are  largely  devoted  to  the  prompt  sale  of  unre- 
deemed pledges,  after  a  very  limited  period  of  public  exhibition  and  very 
slight  description  in  advertisements  and  catalogues^  and  I  see  no  public 
advantage  in  the  prompt  destruction  of  claims  by  the  real  owner  to  a  class 
of  goods  that  are  often  dishonestly  pawned.     I  therefore  find  as  a  fact 
that  the  City  Auction  Rooms  are  not  a  "shop"  within  the  custom  of  the 
City  of  London." 

"65  L.  T.  Rep.  650;    (1892)  1  Q.         ••Coke,   2  Inst   713;    Blackstone, 
B.  25.  ^  vol.  2,  p.  450. 

»2  Str.  1187.     . 
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Injury  to  Trespasser  by  Ferocious  Animal. — A  recent  Eng- 
lish case  on  the  liability  of  the  owner  of  land  to  a  trespasser  injured 
by  a  ferocious  animal  has  been  much  discussed  in  the  English 
law  journals.  The  evidence  was  that  L  while  passing  through 
Ws  field  was  attacked  by  W's  savage  horse  and  injured.  L  had 
no  right  to  be  in  the  field,  which,  however,  was  habitually  used 
by  the  public  as  a  near  cut  to  a  railway  station.  W  knew  that 
the  public  were  in  the  habit  of  going  into  the  field  and  that  the 
horse  was  savage.  The  Court  of  Appeal  held  W  not  liable  in 
damages.  But  the  decision  has  been  reversed  by  the  House  of 
Lords,**  the  ground  of  its  ruling  being  that  notwithstanding  that 
L  was  a  trespasser  yet  as  W  knew  that  persons  constantly  crossed 
the  field  this  placed  a  duty  on  him  to  see  that  they  were  not 
exposed  to  a  danger  the  existence  of  which  they  were  not  warned 
against.  Persons  who  used  the  field  ought  to  have  been  warned 
of  the  danger  and  W  was  held  to  be  liable  as  he  owed  a  duty  to 
the  puBlic  which  he  failed  to  discharge.  A  correspondent  in  the 
Solicitors  Journal  attacks  the  decision  with  much  warmth  and 
some  sarcasm.  He  says  he  is  the  owner  of  a  small  piece  of  wood- 
land which  contains  many  brambles,  and  in  the  autumn  it  is 
much  visited  by  children  in  search  of  blackberries,  but  he  now 
fears  he  cannot  allow  this  state  of  things  to  continue,  for  if  one 
of  these  children  should  scratch  its  finger  in  a  bramble  bush  and 
get  blood  poisoning,  the  noble  lords  might  say  that  it  was  his 
fault  for  not  putting  up  a  notice  warning  innocent  children  that 
brambles  have  spines  and  would  make  him  pay  the  doctor's  bill. 
Then  again  he  has  sometimes  seen  people  sitting  about  on  his 
land  and  heretofore  has  not  interfered  with  them,  but  this  state 
of  things  also  seems  fraught  with  peril,  for  if  any  of  them  catch 
rheumatism  the  House  of  Lords  could  hardly  avoid  the  conclusion, 
in  view  of  their  decision,  that  he  is  liable  in  damages  for  not  put- 
ting up  a  notice  that  it  is  dangerous  for  trespassers  to  sit  on  the 
damp  grass.  The  view  of  the  editor  of  the  Journal  is  that,  "it  ' 
appears  to  us  that  the  juicy  blackberries  produced  on  our  cor- 
respondent's woodlands,  constitute  a  'special  attraction'  to  children 
of  tender  age,  and  that  the  juicy  turf  and  moss  under  the  trees, 
combined  with  the  retirement  of  the  scene^  constitute  'a  special 
atitraction'  to  children  of  riper  age  engaged  m  the  pleasing  avoca- 
tion of  'courting.'  To  each  of  these  classes  we  fear  the  admirably 
drafted  warning;  will  prove  futile — merely  'idly  forbidding  tres- 
pass,' as  Lord  Macnaghten  said  in  the  last-mentioned  case — ^and 
if  our  correspondent  chooses  to  keep  on  his  land  the  attractive 
features  above  mentioned,  he  will  have  to  bear  the  consequences. 
To  avoid  them  he  will  apparently  have  to  stub  up  his  brambles, 
and  either  to  dig  up  his  patches  of  grass  and  moss,  or  to  have 
tarpaulins  completely  spread  over  them." 

••Lowry  v.  Walker,  130  L.  T.  54. 
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Keeping  a  Dog  Prohibited  by  Injunction. — ^A  New  Jersey 
Court  of  Chancery  has  granted  an  injunction  at  the  suit  of  sev- 
eral residents  against  a  neighbor,  restraining  him  from  keeping 
a  ferocious  dog.  It  was  shown  that  the  owner  refused  to  adopt 
suitable  measures  to  prevent  the  dog  from  escaping  from  Ms 
yard,  and  the  complainants  were  in  danger  of  being  attacked 
whenever  they  went  out  of  their  homes.  The  dog  was  ordered  by 
the  city  to  be  killed,  but  the  execution  of  that  order  was  prevented 
by  a  writ  of  certiorari.  The  Court  of  Chancery  holds  that,  al- 
though it  is  lawful  to  keep  a  vicious  dog,  it  is  not  lawful  to  keep 
him  m  such  a  manner  that  neighbors  are  unnecessarily  exposed 
to  danger,  saying:  "It  is  no  less  a  nuisance  for  a  neighbor  to  keep 
a  vicious  dog  without  appropriate  restraint  and  in  such  manner 
that  the  dog  can  and  wUI  escape  and  inflict  bodily  harm  than  it 
is  for  such  neighbor  to  conduct  a  lawful  business  in  such  negligent 
manner  as  to  endanger  the  health  of  residents  in  the  vicinity."*® 

An  Undertaking  Shop  a  Nuisance. — In  a  recent  Washington 
case  it  was  ruled  that  an  undertaker's  place  of  business  was  a 
nuisance,  though  it  was  shown  that  he  maintained  every  sanitary 
precaution  known  to  the  profession  and  operated  his  establishment 
in  a  legitimate  manner.  The  plaintiflf  who  asked  for  an  injunc- 
tion, complained  that  noxious  odors  and  gases,  arising  from  the 
deodorants  used,  would  permeate  their  homes,  and  that  there  was 
danger  of  infection  from  the  proximity  of  the  morgue  and  the  pos- 
sibility of  flies  passing  from  one  place  to  the  other.  The  Supreme 
Court  holds  that  the  establishment  is  not  a  nuisance  per  ae^  but 
that  it  would  be  manifestly  unfair  to  grant  injunctive  relief  only 
in  cases  where  the  object  was  a  nuisance  per  se,  when  other  cir- 
cumstances intervene  which  tend  to  destroy  repose  and  comfort 
It  grants  the  injunction,  saying: 

''In  this  case  the  element  of  comfort  and  repose  in  the  enjoyment  of  the 
home  becomes  an  essential  element  of  our  inquiry;  for  it  is  not  only  shown 
by  the  evidence,  but  it  may  be  accepted  as  within  the  common  knowledge 
of  man,  that  the  Immediate  presence  of  those  mute  reminders  of  mortality, 
the  hearse,  the  chapel,  and  taking  in  and  carrying  out  of  bodies,  the  knowl- 
edge that  within  a  few  feet  of  the  windows  of  one's  dwelling  house  where 
the  family  sleep  and  eat  and  spend  their  leisure  hours,  autopsies  are  going 
on,  that  the  dead  are  there,  cannot  help  but  have  a  depressing  effect  upon 
the  mind  of  the  average  person,  weakening,  as  the  testimony  shows,  hia 
physical  resistance,  and  rendering  him  more  susceptible  to  contagion  and 
disease/'" 

Illegal  Ballots  at  a  Local  Option  Election.— In  their  zeal 
for  their  cause  the  advocates  of  temperance  in  the  consumption 
of  liquors  are  very  often  very  intemperate  themselves.  An  amus- 
ing instance  of  this  appears  in  a  recent  Kentucky  case.**    At  a 

"Rider  v.  Clarkson,  78  Ati.  676.         «Conley  v.  Hardwlck,  182  S.  W. 
"Densmore   v.   Evergreen   Camp,      132. 
112  Pac.  258. 
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local  option  election  in  Powell  County,  Kentucky,  on  eaxsh  of  the 
ballots  used  there  was  placed  over  the  word  "Yes"  (the  local  option 
side)  an  open  book,  with  the  words  "Holy  Bible"  printed  across 
its  face,  and  over  the  "No"  (the  side  opposed  to  local  option) 
a  whisky  bottle  and  a  glass  beside  it,  with  the  head  of  a  snake 
protruding  from  the  mouth  of  the  bottle.  A  number  of  voters 
testified  that  they  voted  "dry"  because  they  could  not  go  against 
the  Bible.  One  negro  said:  "I  had  to  vote  under  the  Bible; 
the  Lord  God  Almighty  would  strike  me  dead  if  I  hadn't."  Other 
evidence  was  introduced  that  one  of  the  clerks  of  election  said 
to  the  negro  voters,  as  they  approached:  "If  you  want  to  go  to 
hell,  vote  under  the  snake;  if  you  don't  vote  under  the  Bible." 
The  Coiui;  of  Appeals  of  Kentucky  holds  that  a  ballot  is  a  means 
devised  by  law  to  secure  a  fair  expres^on  of  the  will  of  the  people, 
and  it  should  never  contain  devices  that  give  to  one  side  an  undue 
advantage  over  the  other.  In  this  case  the  device  used  gave  to 
those  favoring  prohibition  the  sanction  of  the  word  of  God,  while 
it  held  up  to  those  on  the  other  side  all  of  the  unspeakable  horrors 
of  delirium  tremens.  Since  the  use  of  the  emblems  materially 
affected  the  result  of  the  election,  they  were  improper  and  abso- 
lutely inexcusable,  and  rendered  the  election  invahd. 

Corporation  Cannot  Practice  Law  Directly  or  Indi- 
rectly.— ^In  a  recent  case  in  New  York  an  action  was  brought  on 
the  following  agreement  under  which  the  defendant  agreed  to  pay 
thirty-three  per  cent  of  the  amount  recovered. 

"In  re  Opening  Blackwell's  Island  Bridge. 

"I  do  hereby  retain  and  employ  the  Realty  Protective  Company  to  act 
for  me  and  In  my  behalf  In  the  conduct  of  certain  proceedings  affecting 
my  property,  and  to  furnish  such  Jegal  and  other  expert  services  as  it  may 
deem  necessary  in  connection  with  the  taking  of  my  property  by  con- 
demnation proceedings.    .    .    ." 

The  Supreme  Court  holds  the  agreement  void,  saying: 

"It  Is  settled  that  a  corporation  cannot  practice  law,  either  directly  or 
indirectly,  by  employing  lawyers  to  practice  for  It.^  The  said  respondent 
disclaims  that  It  Is  practicing  law,  but  It  Is  Impossible  to  construe  said 
Instrument  except  as  a  retainer  to  represent  the  said  Bowsky  In  legal 
proceedings  and  to  furnish  legal  services  therein.  In  consideration  of  which 
It  was  to  receive  one-third  of  the  recovery.  It  was  therefore  Illegal  upon 
Its  face.  Moreover,  we  think  It  was  Illegal  for  still  another  reason.  By 
It  the  respondent  was  retained  to  furnish  legal  'and  other  expert  services.' 
The  only  other  expert  services  which  could  legitimately  have  been  rendered 
In  the  proceeding  were  services  of  expert  witnesses.  No  one«  would  con- 
tend that  ah  agreement  to  pay  an  expert  witness  one-third  of  the  recovery 
was  valid.  An  agreement  to  pay  a  corporation  one-third  of  the  recovery 
for  furnishing  expert  witnesses  Is  no  less  objectionable.^  The  said  re- 
spondent filed  an  affidavit  In  which  It  Is  stated  that  It  employed  and  paid 
an  attorney  to  represent  the  Interests  of  said  Max  Bowsky;  that  It  em- 

"  Matter  of  Co-operative  Law  Co.,         *•  Lyon  v.  Hussey,  82  Hun.  15. 
198  N.  Y.  479. 
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ployed  and  paid  experts  to  appraise  the  property,  several  of  whom  testified 
In  the  proceedings  as  to  the  value  of  the  machinery  and  fixtures,  and  that 
before  the  appointment  of  commissioners  It  ^performed  various  services 
before  city  boards  and  oflBcers  and  conferred  with  the  various  city  ofilcers 
having  jurisdiction  over  the  initiatory  and  preliminary  steps  In  the  acquisi- 
tion of  the  Interests  to  be  taken/  It  Is  also  asserted  that  an  owner  with 
small  interests  derived  an  advantage  from  placing  his  matter  in  its  hands 
that  could  not  be  obtained  in  the  hands  of  a  private  attorney.  It  does  not, 
however,  specify  the  nature  of  the  mysterious  services  rendered  in  con- 
ferring with  city  officers  or  how  any  legitimate  advantage  is  derived  from 
employing  it  instead  of  a  reputable  attorney.  Certainly  no  legitimate  serv- 
ices can  be  rendered  'before  the  city  determines  to  acquire  the  property. 
Thereafter  the  question  is  purely  one  of  appraisement  or  assessment  of  dam- 
ages. The  assertion  by  the  respondent  of  some  peculiar  and  invisible 
means  of  enhancing  awards  is  of  itself  sufficient  to  show  that  such  an 
agreement  as  that  relied  upon,  by  which  a  corporation  is  retained  to  fur^ 
nlsh  legal  and  other  expert  services  in  condemnation  proceedings  for  a 
percentage  of  the  award,  is  against  the  public  interest"" 


Injury  to  Passenger — ^Cancer  Caused  by  Bruise  Proxi- 
mate Result. — In  a  recent  Kentucky  case  it  was  ruled  that  where 
a  woman  was  injured  in  the  breast  by  an  umbrella  handle  in  fall- 
ing from  a  street  car,  and  her  original  petition,  filed  ten  months 
thereafter,  only  claimed  damages  to  her  head  and  arm,  and  three 
months  later  her  amended  petition  set  up  tumor  and  injury  to  her 
breast,  and  she  died  of  cancer  of  the  breast,  there  was  sufficient 
to  go  to  the  jury  on  the  question  whether  the  fall  was  the  prox- 
imate cause  of  the  cancer.    The  court  said : 

"The  testimony  of  the  physicians  introduced  on  her  (plaintUTs  intes- 
tate's) behalf  was  to  the  effect  that  15  per  cent  of  cases  of  cancer  of  the 
breast  may  be  traced  back  to  a  traumatic  injury;  that  the  cause  of  cancer 
is  unknown,  and  that  it  Is  not  known  that  the  Injury  in  these  cases  was 
the  cause  of  the  cancer.  But  the  physicians  gave  It  as  their  opinion  that 
in  a  glandular  structure  like  the  breast,  where  the  circulation  is  very 
extensive,  there  are  what  are  called  embryonic  cells,  and  that  a  bruise 
would  start  an  embryonic  cell  to  growing  and  develop  into  a  growth  differ- 
ent from  the  original  growth;  that  falUng  from  a  street  car  and  having 
an  umbrella  punched  into  her  breast  would  be  a  sufficient  or  probable 
cause  for  the  condition  in  which  they  found  her;  that  the  injury  would 
not  cause  the  cancer,  but  it  might  bring  about  a  condition  which  would 
result  In  It  when  a  cancer  would  not  have  otherwise  existed;  that  any 
chronic  Inflammatory  condition  in  the  breast  was  liable  to  hring  about  such 
a  condition,  and  that  a  great  percentage  of  the  tumors  of  the  t>reast  in 
women  took  on  at  some  time  malignancy.  These  physicians  stated  facts 
sustaining  the  view  which  they  advanced,  and  the  defendant  ofTered  no 
contradictory  evidence.  The  proof  for  the  plalntifT  was  to  the  effect  that 
she  was  a  strong,  healthy  woman,  without  an  ache  or  a  pain  until  her 
Injury;  that  after  this  she  was  never  without  pain,  and  the  severity  of 
her  sufferings,  as  well  as  their  constancy,  tends  strongly  to  confirm  the 
conclusion  of  the  physicians  that  the  malignant  cancer  was  the  result  of 
the  bruised  condition  of  the  breast  which  she  received  in  the  fall.  At  any 
rate,  there  was  sufficient  evidence  on  this  point  to  go  to  the  jury."* 

"Re  New  York,  45  N.  Y.  L.  J.  >*Loul8viUe  R.  Co.  v.  Steubling. 
441.  136  S.  W.  634. 
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Workmen  and  Class  Legislation. — ^An  Illinois  statute  passed 
in  1907  makes  it  unlawful  to  influence  or  engage  workmen  to 
change  from  one  place  to  another  in  the  state  or  bring  workmen 
into  the  state  by  means  of  false  representations  concerning  the 
character  of  the  work  or  as  to  the  existence  or  non-existence  of 
a  strike.  Another  section  makes  one  guilty  of  a  felony  who  hires 
persons  to  guard  with  arms  any  property  without  written  permit 
from  the  governor,  and  gives  any  workman  induced  to  engage  in 
service  with  the  persons  mentioned  a  right  of  action  for  damages 
sustained  because  of  the  false  representations,  including  reasonable 
attorney's  fees. 

The  Supreme  Court  holds  the  statute  unconstitutional  because 
it  imposes  upon  employers  of  workmen  coming  from  another 
place  to  their  place  of  employment  a  difiFerent  measure  of  liability, 
both  civil  and  criminal,  for  their  wrongful  acts  than  imposed  upon 
others,  the  distinction  not  being  justified  imder  the  police  power. 
The  court  says: 

"The  legislature  may  In  the  exercise  of  the  police  power  classify  persons 
if  the  classification  Is  based  upon  some  reasonable  distinction  having  refer- 
ence to  the  object  of  the  legislation,  but  there  can  be  no  discrimination  in 
legislation  unless  there  is  an  actual  difference  of  condition.  The  class  to 
whom  this  act  applies  Is  workmen  changing  from  one  place  to  another. 
The  representation's  aimed  at  are  those  which  concern  the  kind  and  char- 
acter of  the  work,  of  the  compensation,  the  sanitary  and  other  conditions 
of  the  employment  and  the  existence  of  a  strike  or  other  labor  trouble^ 
These  conditions  or  some  of  them  are  as  Important  to  the  stenographers  in 
an  office,  the  clerks  In  a  store  or  a  bank,  the  teachers  in  a  school  or  any  of 
the  professional  or  semi-professional  people  who  are  employed  by  others 
as  to  the  workmen  mentioned  in  the  act.  They  are  as  Important  to  the 
workman  who  does  not  leave  his  home  for  employment  as  to  him  who 
does.  If  persons  entering  into  contracts  of  employment  may  be  placed 
upon  a  different  footing  from  persons  entering  into  other  contracts  in  the 
manner  provided  In  this  act  it  can  be  only  by  an  act  sufficiently  compre- 
hensive to  Include  all  persons  subject  to  the  evil  aimed  at — ^the  deception 
of  employees  as  to  the  terms,  character  and  conditions  of  their  employ- 
ment. A  strike  might  exist  among  the  telegraphers  of  a  city,  but  the 
employer  would  not  violate  this  statute  If  he  employed  other  telegraphers 
without  notifying  them  of  the  strike.  A  tailor  shop  might  be  unsanitary, 
but  the  employer  would  not  violate  this  statute  so  long  as  he  employed 
only  resident  tailors.  A  statute  cannot  be  sustained  which  applies  to  some 
cases  and  does  not  apply  to  other  cases  not  essentially  different  in  kind. 
This  statute  is  an  arbitrary  enactment,  not  operating  equally  on  all  persons 
under  like  conditions,  but  special  in  its  operation,  and  it  is  therefore  viola- 
tive of  constitutional  rights."" 


A  Sermon  to  Lawyers  in  Oklahoma. — The  Court  of  Ap- 
peals of  Oklahoma  in  a  recent  opinion  calls  upon  the  bar  of  the 
state  to  dignify  the  practice  of  the  law  especially  in  criminal  cases, 
and  reads  a  sermon  to  them  which  it  is  a  pleasure  (for  an  out- 
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sider  at  least)  to  read,  because  it  shows  a  genuine  and  consci- 
entious effort  on  the  part  of  the  supreme  tribunal  of  this  young 
state  to  elevate  the  standard  of  the  profession.    Says  the  court: 
**We  fully  Indorse  the  statement  made  by  Hooker  when  he  said:     "Of  law- 
no  less  can  be  acknowledged  than  that  it  has  its  seat  In  the  bosom  of 
God;  Its  voice  Is  the  harmony  of  the  universe;  aU  things  in  heaven  and 
on  earth  do  it  reverence;   the  weakest  feeling  its  protecting  care,  the 
mightiest  not  being  exempt  from  its  power.'    This  being  our  ideal,  we  are 
trying  to  place  the  practice  of  criminal  law  in  Oklahoma  upon  a  dignified 
and  honorable  basis.    There  is  no  good  reason  why  it  should  not  be  as 
reputable  as  the  trial  of  civil  cases,  and  we  are  determined  that  in  Okla- 
homa it  shall  be.    IThe  standard  of  professional  honor  must  be  as  hi^  in 
Oklahoma  as  it  is  in  any  other  state  of  the  Union.    We  wiU  not  be  satis- 
fled  with  or  tolerate  anything  less.    In  every  volume  of  our  published  re- 
ports we  have  announced  that  lawyers  should  try  their  cases  upon  their 
actual  merits,  and  should  act  with  perfect  fairness  toward  the  courts  and 
opposing  counsel.    We  now  go  further  and  give  fair  warning*  that  If  there 
are  any  members  of  the  profession  in  Oklahoma  who  are  not  disposed 
to  heed  this  friendly  admonition  they  will  consult  their  own  interest  by 
removing  from  the  state  if  they  desire  to  escape  disbarment  proceeding 
and  keep  out  of  the  penitentiioy.    No  lawyer  has  any  right  to  make  a 
criminal  out  of  himself  in  order  that  he  may  succeed  in  the  trial  of  any 
case.    No  lawyer  will  'be  permitted  to  enjoy  any  benefits  arising  from 
illegal  or  unfair  conduct  on  his  part  if  we  can  possibly  prevent  it    We 
earnestly  request  all  trial  judges  in  the  state  to  rigidly  pursue  the  same 
course,  it  matters  not  who  the  attorneys  may  be.    The  trial  judges  cannot 
do  the  state  and  the  profession  a  greater  service  than  by  aiding  this  court 
in  putting  a  stop  to  unprofessional  conduct  upon  the  part  of  attomejrs, 
and  by  assisting  this  court  in  ridding  the  state  of  such  characters.    This 
must  be  done  before  justice  in  its  purity  can  be  administered.    Smne 
lawyers  act  as  though  they  thought  because  Oklahoma  is  a  new  state 
that  they  can  do  as  they  please  and  that  any  kind  of  conduct  wiU  be 
tolerated.    In  this  they  are  greatly  mistaken,  as  some  of  them  wiU  dis- 
cover to  their  sorrow  if  they  do  not  heed  our  admonition.    Lawyers  sliould 
be  held  more  strictly  accountable  for  their  conduct  than  any  other  class 
of  people  for  two  reasons:     First,  their  opportunities  for  wrongdoing  are 
greater;  second,  they  are  the  sworn  oflicers  of  the  courts,  and  are  therefore 
under  double  obligation  to  act  honorably  with  the  courts  and  with  all  men. 
A  tricky  and  dishonest  lawyer  is  a  most  dangerous  member  of  society,  and 
he  brings  the  profession  of  law  into  disrepute.    Law  is  an  honorable  pro- 
fession, and  the  most  of  the  lawyers  are  honorable  men,  and  it  is  the 
duty  of  the  courts  to  protect  society  and  the  profession  itself  against  un- 
worthy men."" 

Regulating  the  Possession  of  Opium. — The  Supreme  Court 
of  California  has  affirmed  the  constitutionality  of  a  state  statute 
which  makes  it  unlawful  for  any  person  to  have  in  his  nossession 
"any  cocaine,  opium,  morphine,  &c.,  or  any  preparation  there- 
of containing  more  than  two  grains  to  the  fluid  ounce,  except  upon 
the  written  order  or  prescription  of  a  physician,  dentist  or  veter* 
inary  surgeon  licensed  to  practice  in  this  state,  or  unless  such 
possession  is  that  of  a  jobtier,  wholesaler,  manufacturer  to  phar- 
macies, retail  pharmacy,  physician,  dentist  or  surgeon  licensed 

"  Crawford  v.  Ferguson,  115  Pac.  278. 
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to  practice  in  the  state."  The  law,  it  says,  is  not  an  infringement 
on  the  rights  of  liberty  and  property  as  guaranteed  by  the  fun- 
damental law.  The  discretion  of  the  Legislature  in  the  employ- 
ment of  means  which  are  reasonably  calculated  to  protect  the 
health,  morals  or  safety  of  the  public  is  very  great,  and  so  long  as 
it  does  not  infringe  upon  the  inherent  rights  of  life,  liberty  and 
property,  either  directly  or  through  some  limitations  upon  the 
means  of  living,  or  some  material  right  essential  to  the  enjoyment 
of  life,  its  determination  is  conclusive  upon  the  court.  The  object 
and  purpose  of  the  act  is  to  so  regulate  the  possession,  sale  and 
disposition  of  a  dangerous  yet  useful  drug  as  to  prevent  the  weak 
and  imwary  from  using  it  for  their  own  physical  and  mental  ruin, 
and  to  the  serious  injury  of  the  general  public,  and  violates  no 
constitutional  right." 

The  court  cites  a  similar  Oregon  case^*  and  also  the  act  of  Con- 
gress of  1909,  which  prohibits  the  importation  and  use  of  opium 
for  any  other  than  medicinal  purposes,  and  makes  the  mere  pos- 
session of  this  drug  sufficient  evidence  of  a  violation  of  the  act 
unless  satisfactorily  explained  to  the  jury.  The  court  states  that 
the  vice  of  using  opium  is  on  the  increase  in  this  country,  and 
its  indiscriminate  use  "would  have  a  very  deleterious  and  debasing 
eflfect  upon  our  race." 

One  point  made  against  the  validity  of  the  statute  was  that  in  a 
number  of  cases  it  has  been  held  that  although  the  sale  of  alco- 
holic liquors  may  be  regulated  or  even  prohibited,  mere  possession 
of  them  could  not  be  made  a  crime.  As  to  this  the  Supreme 
Court  says: 

"In  distin^lshlng  the  case  from  those  In  which  it  had  been  held  that 
the  mere  possession  of  Intoxicating  liquors  cannot  constitutionally  be  made 
a  crime,  the  learned  judge  below  in  the  foregoing  opinion  uses  this  lan- 
guage: 'It  appears  that  there  is  no  such  thing  as  moderation  in  the  use 
of  opium.  Once  the  habit  Is  formed  the  desire  for  it  is  insatiable,  and 
its  use  is  inevitably  disastrous.'  We  do  not  understand  this  to  have  been 
intended  to  declare  an  established  or  conceded  fact.  So  interpreted  the 
expression  would  be  perhaps  unduly  sweeping.  But  the  validity  of  legis- 
lation which  would  be  necessary  or  proper  under  a  given  state  of  facts 
does  not  depend  upon  the  actual  existence  of  the  supposed  facts.  It  is 
enough  if  the  law-making  body  may  rationally  believe  such  facts  to  be 
established.  If  the  belief  that  the  use  of  opium,  once  begun,  almost 
inevitably  leads  to  excess  may  be  entertained  by  reasonable  men — and  we 
do  not  doubt  that  it  may — such  belief  affords  a  sufficient  justification  for 
applying  to  opium  restrictions  which  might  be  unduly  burdensome  in  the 
case  of  other  substances,  as,  for  example,  intoxicating  liquors,  the  use  of 
which  may  fairly  be  regarded  as  less  dangerous  to  their  users  or  to  the 
public.  Assuming,  as  we  must,  that  the  legislature  acted  upon  some  such 
view,  the  restrictions  upon  the  right  to  possess  the  drugs  named  in  the 
act  cannot  be  said  to  be  clearly  unreasonable  or  unnecessary  for  the  pro- 
tection of  the  public  from  evils  against  which  the  le^slation  in  question 
is  aimed."*' 

"Luck  V.  Sears,  29  Oreg.  421.  "Ex  parte  Tum  Quong,  114  Pac. 
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Threats  as  Unprofessional  Conduct. — ^In  two  states  within 
recent  months  members  of  the  bar  have  been  suspended  or  dis- 
ciplined for  writing  threatening  letters  in  the  interest  of  their 
chents.  In  the  New  York  case  the  attorney's  purpose  was  to  obtain 
the  surrender  of  incriminating  letters  and  he  threatened  the  holder 
of  them  that  if  they  were  not  given  up  he  would  publish  incrimi- 
nating letters  written  by  the  person  addressed  and  other  threats 
of  ex|>08ure  of  misconduct  were  also  made.  The  court  said  that 
the  "methods  thus  adopted  by  respondent  to  accomplish  his  pur- 
pose, however  innocent  that  purpose  might  have  been,  were  abso- 
lutely and  wholly  unjustifiable.  If  the  same  threat  had  been 
made  with  a  view  to  extorting  money,  whether  for  the  benefit  of 
the  respondent  or  of  his  client,  it  would  have  no  difficulty  in 
finding  respondent  guilty  of  an  attempt  at  blackmail.  They 
were  not  made  with  a  view  to  extorting  money,  and  he  was  not 
therefore  guilty  of  a  criminal  offense;  but  from  a  professional 
point  of  view  it  is  as  culpable  to  use  threats  to  obtain  possession  of 
mcriminating  papers  as  it  is  to  extort  money."*® 

In  the  South  Dakota  case,  it  was  held  that  where,  an  attorney 
for  a  deserted  wife  wrote  Jetters  to  the  husband  implying  that  if 
he  did  not  pay  certain  money  and  turn  over  certain  property 
to  the  wife,  ana  induce  his  paramour,  with  whom,  it  was  plauned, 
he  was  living  in  another  state  in  adultery,  to  secure  the  dismissal 
of  certain  civil  proceedings  on  a  note  given  by  the  husband  to 
such  paramour,  criminal  proceedings  would  be  instituted  against 
them  and  they  would  be  extradited  and  tried,  such  attorney  might 
be  criminally  punishable  for  extortion  within  the  statutes  of 
South  Dakota,  without  reference  to  the  justness  of  the  wife's  cljdm 
or  the  attorney's  intention,  and  that  the  latter  should  be  subjected 
to  professional  discipline.** 

As  pointed  out  by  the  New  York  Law  Jaumaly^*  in  both  cases 
the  offense  was  committed  not  for  the  attorneys'  own  direct  benefit, 
but  was  due  to  excess  of  professional  zeal,  and  the  penalty  inflicted 
both  in  the  New  York  and  South  Dakota  cases  was  the  same,  to- 
wit,  suspension  from  practice  for  six  months.  These  decisions  illus- 
trate the  necessity  for  careful  consideration  in  determining  how  far 
an  attorney  may  legitimately  go  in  writing  letters  in  the  nature  of 
threats  in  his  client's  behalf.  Of  course  the  ordinary  communica- 
tion that  a  lawyer  sends  that  an  action  will  be  brought  unless  his 
client's  claim  is  paid  is,  strictly  speaking,  a  threatening  letter. 
It  is  commendable  and  not  reprehensible  professional  conduct 
thus  to  give  a  debtor  opportunity  to  settle  without  suit.  On  the 
other  hand,  direct  or  indirect  threats  of  criminal  proceedings  or  of 
exposure  to  disagreeable  notoriety,  are  not  legitimate  means  of 
coercion. 

•Re  Chadrey.  114  App.  Dlv.  458.         "Re  Sherln.  130  N.  W.  761. 
"VoL  45,  p.  514. 
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Legal  Education  in  the  New  Canadian  Peovinces. — ^When 
our  western  territories  were  organized  into  states  little  attempt 
was  made  to  provide  standards  of  legal  education  for  admission 
to  the  bar  and  in  one  state  at  least — Indiana — the  constitution 
provides  that  every  person  of  good  moral  character  diall  be  en- 
titled to  practice  law  if  he  desires.  But  in  the  new  Canadian 
provinces  of  the  West,  they  are  starting  with  the  same  high  stan- 
dards of  the  older  provinces.  In  the  Province  of  Saskatchewan 
for  exampk,  one  to  be  allowed  to  begin  the  study  of  the  law  must 
be  16  years  of  age  at  least;  and  either  be  a  graduate  in  arts  or  law 
of  a  recognized  university  in  the  United  T^ngdom  or  Canada,  or 
have  passed  the  matriculation  examination  of  some  one  uni- 
versity empowered  by  law  to  grant  the  degree  of  Bachelor  of  Arts 
in  the  United  Kingdom  or  Canada,  or  have  passed  the  junior 
matriculation  examination  of  the  Education  Department  of  Sas- 
katchewan ;  and  lodge  a  testimonieil  of  good  character.  He  must 
then  "perform  due  service  as  clerk  imder  articles  of  clerkship 
with  an  enrolled  solicitor  who  is  in  actual  practice  within  the 
province*'  for  6  years,  or  (if  a  graduate  in  arts  or  law)  3  years. 
He  has  during  his  term  to  pass  three  examinations  at  an  interval 
of  eleven  months  between  each.  No  law  school  being  yet  estab- 
lished in  the  province,  the  examinations  are  upon  the  statutes 
and  prescribed  text-books.  The  fee  for  enrolment  is  $100.  A 
barrister  or  solicitor  in  England  or  Scotland  or  Ireland  (including 
a  law  agent  or  writer  to  the  signet  in  Scotland)  or  in  any  prov- 
ince or  territory  in  the  Dominion  of  Canada  or  in  any  other 
British  Colony,  may  be  enrolled  as  a  barrister  and  solicitor  of  Sas- 
katchewan upon  passing  an  examination  in  the  Statutes  of  Canada, 
the  Ordinances  of  the  Northwest  Territories,  the  Statutes  of  Sas- 
katchewan and  the  practice  of  its  courts,  and  upon  paying  an 
enrolment  fee  of  $400.  

Recent  Automobile  Law. — The  automobile  is  helping  to 
occupy  a  considerable  space  in  the  current  law  reports  and  digests, 
and  two  treatises  on  automobile  law  have  been  published  within 
the  past  year.  Among  the  recent  cases  of  interest  are  the  follow- 
ing. In  Washington,  the  plaintiflF  was  crossing  one  of  the  main 
streets  of  the  city  of  Seattle  when  he  was  negligently  run  over  by 
an  automobile  driven  by  the  superintendent  of  the  street  depart- 
ment, who  was  at  the  time  engaged  in  the  performance  oi  his 
duties  as  such  superintendent.  The  city  contended  that,  conced- 
ing the  doctrine  that  cities  are  responsible  for  the  safe  condition 
of  the  street,  such  implied  liability  is  limited  to  structural  defects 
or  some  inert  obstruction  and  does  not  reach  to  damages  that  flow 
from  moving  vehicles  or  objects  controlled  by  human  will  or  di- 
rection, but  the  Supreme  Court  of  Washington  was  of  a  different* 
opinion,  and  affirmed  the  plaintiff's  judgment.^     In  Ohio  it  is 

*  Hewitt  v.  Seattle,  113  P.  1084. 
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held  that  one  who  intentionally  violates  the  statute  prohibiting 
the  driving  of  an  automobile  beyond  certain  speed  on  the  streets 
of  a  munieipalitv,  and  in  so  doing  runs  into,  strikes  and  injures 
a  person  rightfully  passing  upon  or  across  the  street,  is  guilty  of 
assault  ajad  battery,  notwithstanding  the  injury  was  unintention- 
ally inflicted.  There  are  no  common  law  offenses  in  Ohio  and 
the  code  defines  assault  and  battery  as  "unlawfully  assaulting, 
threatening,  striking  or  wounding  another."*  In  Minnesota,  the 
plaintiff  was  a  'young  woman  24  years  of  age,  accustomed  to  farm 
work  in  and  out  of  doors,  and  to  driving  horses  on  the  farm  and 
highway,  and  to  meeting  automobiles.  One  day  in  May  she  was 
driving  a  single  buggy  drawn  by  a  gentle  horse  alon^  a  coimtry 
highway,  when  at  a  distance  of  some  eighty  rods  she  saw  the  de- 
fendant standing  by  his  automobile  on  the  highway.  He  was' 
on  his  knees,  looking  at  the  machine.  Two  young  ladies  were 
standing  near  it.  The  plaintiff,,  not  having  any  reason  to  antici- 
pate trouble  in  passing  the  stationary  automobile,  kept  on  her 
way,  and  when  opposite  the  machine  defendant,  without  giving 
any  warning,  suddenly  started  his  motor,  which  caused  the  usual 
and  familiar  nerve-wrecking  noise  made  by  an  automobile  when 
cranked.  The  horse  was  frightened  and  whirled  to  the  left,  throw- 
ing pldntiff  into  the  ditch  and  seriously  injuring  her.  The  lower 
court,  on  motion,  dismissed  the  action  on  the  groimd  that  the  evi- 
dence showed  no  negligence  on  defendant's  part.  The  Supreme 
Court  of  Minnesota  agrees  with  the  trial  judge  that  defendant 
had  a  right  to  stop  his  automobile  for  a  reasonable  time  to  adjust 
it,  and  that  the  mere  fact  of  starting  it  was  no  evidence  of  negli- 
gence ;  but  this  was  tiot  the  negligence  charged  in  the  complaint, 
which  alleged  that  the  automobUe  was  suddenly  set  in  motion 
without  warning  to  the  plaintiff.  The  court  holds  that  the  failure 
to  warn  plaintiff  of  his  intention  to  start  the  motor  is  the  gist  of 
the  cause  of  action,  and  that  this  negligence  was  a  question  for 
the  jur}\  The  lower  court  having  erred  in  not  submitting  the 
case  to  the  jury,  a  new  trial  was  granted.*  In  New  York  it  is 
held  that  a  prima  facie  case  of  the  operation  of  an  automobile  by 
defendant  at  the  time  of  an  accident  may  be  made  out  by  proof 
that  it  displayed  a  certain  license  number  which  was  registered 
in  the  office  of  the  secretary  of  state  in  the  name  of  the  defendant. 
Nevertheless  a  finding  thatdefendant  owned  and  operated  an  auto- 
mobile involved  in  an  accident  based  on  the  testimony  of  one 
witness  that  the  license  number  on  the  automobile  involved  was 
the  same  as  the  registered  license  number  of  defendant's  auto- 
mobile is  against  the  weight  of  evidence  where  it  is  contradict^ 
by  the  fact  that  the  description  of  the  machine  involved  is  differ- 
ent from  defendant's,  and  by  the  testimony  of  four  disinterested 
witnesses  that  the  defendant's  machine  at  the  time  of  the  accident 

*  Fishwick  V.  State,  Ohio  Law  Bui.,         » Fisher  v.  McGrath,  128  N.  E.  579. 
Dec,  1910. 
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was  at  a  place  many  miles  awav  from  the  scene  of  the  accident.* 
In  North  Carolina  a  doctor's  chauffeur,  disregarded  his  instruc- 
tions to  put  the  automobile  in  the  garage,  and  at  about  12  o'clock 
one  night  went  out  for  a  spin  with  his  chums,  whom  he  met  at 
a  "blind  tiger."  The  automobile,  going  at  a  rapid  speed,  thirty- 
five  or  forty  miles  an  hour,  and  woobling  from  side  to  side,  soon 
struck  a  horse  and  buggy,  threw  out  the  occupants,  but  fortunate- 
ly without  serious  injury,  and  was  itself  badly  wrecked.  The 
defendants  were  sentenced  to  imprisonment  for  five  years.  This 
sentence  was  upheld  by  the  Supreme  Court  of  South  Carolina. 
Criminal  conspiracy  to  use  the  automobile  of  another  without  his 
consent  was  one  of  the  counts  under  which  defendants  were 
found  guilty.  The  court  holds  that  a  criminal  conspiracy  is  not 
restricted  to  unlawful  acts  which  affect  the  communitjr  or  public, 
as  distinguished  from  the  individual,  a  conspiracy  being  a  com- 
bination of  persons  to  accomplish  a  criminal  or  imlawful  object, 
or  an  object  neither  criminal  nor  unlawful  by  criminal  or  unlaw- 
ful means.*^  In  Washington  the  owner  of  automobiles  for  hire 
kept  them  standing  in  front  of  a  hotel  in  charge  of  chauffeurs. 
A  chauffeur  while  on  duty  took  from  the  hotel  a  telephone  girl 
working  there  to  her  home  without  collecting  fare.  On  his  re- 
turn to  the  hotel  the  chauffeur  injured  a  pedestrian.  It  was  held 
to  be  shown  prima  facie  that  the  chauffeur  acted  within  the  scope 
of  his  employment  so  as  to  render  the  owner  liable  to  the  pedes- 
trian for  the  injuries  received,  and  that  the  testimony  of  the 
owner  and  the  chauffeur  that  the  owner  had  instructed  his  chauf- 
feurs not  to  take  the  telephone  girls  home  in  automobiles,  unless 
instructed  so  to  do  by  the  owner  or  on  payment  of  fares,  and  that 
the  chauffeur  had  not  been  instructed  to  take  the  telephone  oper- 
ator home  on  the  occasion,  did  not  as  a  matter  of  law  overcome  the 
prima  facie  case,  but  the  question  whether  the  chauffeur  acted 
within  the  scope  of  his  employment  at  the  time  of  the  accident 
was  for  the  jury.*  In  Massachusetts  it  is  held  that  a  restriction 
in  a  deed  executed  in  1899,  that  "no  stable  of  any  kind,  private  or 
otherwise,  shall  be  erected  or  maintained  on  any  portions"  of 
the  land  conveyed  was  not  violated  by  the  building  of  a  garage  on 
the  land,  the  court  saying  that  while  "it  is  true  that  in  the  Stand- 
ard Dictionary,  editions  of  1895  and  1908,  a  stable  is  defined  as 
a  building  often  used  for  putting  up  vehicles,  and  that  in  the 
Standard  and  Century  Dictionaries  a  garage  is  defined  as  'a  stable 
for  motor  cars'  and  'a  building,  as  a  stable,  for  the  storage  of 
automobiles  or  other  horseless  vehicles,'  we  nevertheless  think  that 
the  word  'stable,'  as  commonly  used  and  understood  at  the  time 
of  the  imposition  of  those  restrictions.  *  *  *  carried  the  idea 
not  only  of  a  building  but  also  the  presence  of  domestic  animals 
like  horses  or  cattle  as  its  occupants,  and  that  such  is  the  meaning 

♦  McCann  v.  Davison,  45  N.  Y.  L.         •  State  v.  Davis.  70  S.  E.  844.' 
J.  1682.  •  Kneff  v.  Samford,  115  P.  1040. 
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of  this  word  in  the  restriction."^  In  New  York,  the  plaintiff  pur- 
chased an  automobile  of  T.,  a  dealer,  relying  upon  nis  oral  war- 
ranties and  upon  the  warranties  contained  in  a  printed  circular 
purporting  to  be  issued  and  signed  by  the  defenaant,  the  manu- 
facturer. The  automobile  having  proved  defective,  after  ten 
months  of  use,  during  which  an  employee  of  defendant  came  at 
three  different  times  to  repair  or  remove  its  defects,  plaintiff  wrote 
defendant  referring  to  the  automobile  as  one  he  had  bought  of 
T.,  "your  agent  here,"  and  demanding  a  car  that  would  run  or  his 
money  back.  Defendant  replied  promising  to  send  a  man  to  put 
the  machine  in  satisfactory  condition,  but  failed  to  make  it  work- 
able. The  plaintiff  was  non-suited  upon  the  trial.  But  on  appeal 
the  Court  of  Appeals  holds  that  upon  these  facts  the  jury  would 
have  been  authorized  to  find  that  T.,  as  the  agent  of  the  defend- 
ant, made  the  sale  and  the  accompanying  warranties,  and  that 
the  printed  circular  permitted  the  inference  that  the  defendant 
deemed  it  necessary  or  useful  that  the  affirmations  of  quality 
which  it  contained  should  be  made  in  accomplishing  the  sales  of 
the  car  of  which  it  spoke,  and  expected  and  authorized  its  agent 
to  do  that  which  it  thus  indicated  to  be  essential  to  the  fulfillment 
of  the  object  of  the  agency.* 


Warranty  op  Quality  Running  with  Goods. — Commenting 
upon  this  decision,  the  New  York  Law  Journal*  says  that  in  view 
of  the  modern  mercantile  conditions  and  the  customs  of  adver- 
tisement of  their  productions  by  manufacturers,  it  is  highly  proba- 
ble that  before  long  the  courts  will  adopt  the  doctrine  that  a  pub- 
lished warranty  may  run  with  goods  sold  in  favor  of  an  ultimate 
purchaser,  although  there  be  no  agencv  as  between  the  manufac- 
turer and  the  intermediate  vendor.  And  it  gives  the  following 
interesting  extract  from  the  brief  of  the  appellant's  counsel : 

'The  American  genius  for  advertising  suggests  a  new  development  of 
the  law  of  warranty.  It  Is  a  matter  of  common  knowledge  that  nearly 
all  manufacturers  of  articles  of  Individual  merit  advertise  their  products, 
and  many  of  them,  to  gain  the  confidence  of  the  puhlic,  state  In  their  ad- 
vertisements that  they  unreservedly  warrant  the  quality  or  durability  or 
satlsfactoriness  of  the  article  sold.  In  the  advertising  pages  of  any  cur- 
rent magazine  one  may  find  the  advertisements  of  countless  articles  ^• 
companled  by  the  representation:  'We  guarantee  satisfaction  or  your 
money  back*;  or  'This  article  Is  sold  under  our  positive  warranty.'  Some 
of  these  even  take  the  form  of  serially  numbered  and  signed  printed  war- 
ranties accompanying  the  goods.  For  instance,  there  is  a  well  advertised 
brand  of  'hole-proof  stockings'  which  the  manufacturers  expressly  warrant 
will  not  wear  out  in  six  months.  This  warranty  is  made  on  a  card  which 
accompanies  each  box  of  stockings.  It  is  also  well  kno¥m  that  in  many 
cases  articles  so  advertised  cannot  be  purchased  by  the  general  public 
from  the  manufacturer,  but  must  be  obtained  from  the  local  dealer.  Of 
what  use  or  value,  therefore,  is  the  warranty  of  the  manufacturer,  unless 

*  Riverbank  Imp.  Co.  v.  Bancroft,  •  Lewis  v.  Pope  Motor  Car  Co.,  45 
95  N.  E.  216.  N.  Y.  L.  J.  1655. 

•  45  N.  Y.  L.  J.  1658. 
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It  runs  with  the  goods?  And  why  should  the  manufacturer  not  be  liable? 
The  answer  of  defendant's  counsel  to  this  question  is:  'Because  there  is 
no  privity  of  contract  between  the  advertiser  and  the  purchaser  who  buys 
of  a  third  party/  But  is  this  so?  Is  it  not  a  familiar  doctrine  that  an 
offer  of  a  reward  may  be  made  to  all  the  world  by  advertising,  and  that  he 
who  performs  the  conditions  la  held  to  have  accepted  and  completed  a  bind- 
ing contract?  In  the  famous  English  'Smoke-ball  case,*"  defendants,  who 
were  proprietors  of  a  medical  preparation  called  'The  Carbolic  Smoke  Ball/ 
issued  an  advertisement  in  which  they  offered  to  pay  £100  to  any  person 
who  contracted  the  influenza  after  having  used  one  of  the  smoke  balls  in 
a  specified  manner  and  for  a  specified  period.  Plaintiff,  on  the  faith  of  the 
advertisement,  bought  one  of  the  balls  and  used  it  in  the  manner  and  for 
the  period  specified,  but  nevertheless  contracted  the  influenza.  The  Court 
of  Appeals  unanimously  held  that  these  facts  established  a  contract  by 
the  defendants  to  pay  the  plaintiff  £100  in  the  event  which  had  happened. 
What  is  the  essential  difference  between  the  promise  of  the  defendant 
in  that  case  and  the  promise  of  the  defendant  here?  When  the  Pope  Motor 
Car  Company  said  in  their  catalogues  which  were  distributed  to  the  pub- 
lic for  the  purpose  of  inducing  the  public  to  buy  their  automobiles,  'The 
new  type  X  Pope  Toledo  is  a  high-grade  car,  capable  of  all  that  is  required 
of  large  touring  cars,  and  developing  24-horse-power/  were  they  not  ^n 
effect  saying,  'If  you,' — that  is,  one  of  the  public,  as  yet  not  ascertained — 
'will  buy  our  car,  we  will  warrant  it  to  run  and  do  all  that  is  required 
of  large  touring  cars  and  to  develop  24-horse-power.'  And  when  plaintiff 
went  to  the  only  place  in  his  city  where  he  could  buy  this  car  and  paid 
a  dealer  |3,000  for  it,  did  he  not  accept  the  offer  thus  made  and  complete 
a  contract  which  is  binding  on  the  Pope  Company?  This  is  exactly  the 
reasoning  of  Smith,  L.  J.,  in  the  'Smoke  Ball  case.'  In  a  note  to  Pember- 
ton  V.  Dean,  88  Minn.  600,  in  60  Law  Reports  Annotated,  p.  311,  it  is  s&id 
'The  above  case  is  one  which  seems  to  have  no  exact  precedent.  The  effect 
of  a  manufacturer's  warranty  remaining  on  an  article  when  sold  by  a 
dealer  does  not  seem  to  have  been  hitherto  brought  in  question.'  Why 
should  the  manufacturer  not  be  responsible  for  his  express  warranty  in 
whatever  manner  he  has  caused  it  to  be  placed  in  the  channels  of  open 
trade  with  the  design  that  it  shall  reach  the  purchaser?  It  is  a  familiar 
rule  that  it  is  not  essential  to  a  warranty  that  the  representations  shall 
have  been  made  directly  to  the  buyer;  if  they  are  made  to  a  stranger  and 
by  him  communicated  to  the  buyer,  so  as  to  become  the  basis  of  a  purchase 
by  the  latter  from  the  party  originally  making  the  representations,  they 
are  regarded  as  having  been  made  directly  to  the  purchaser." 


Who  Is  'Head''  of  the  Family. — In  the  opinion  of  the  Court 
of  Appeals  of  Georgia,  the  husband  cannot  be  ousted  by  his  wife 
from  the  position  of  head  of  the  family  in  law  even  though  he  has 
been  in  fact.  A  man  being  charged"  with  being  drunk  "in  the 
residence  of  Ed  Scott,"  Mrs.  Scott  appeared  and  testified  that  it 
was  her  house,  that  she  paid  the  rent  and  that  she  was  the  head 
of  the  family.    But  the  court  said  that  this  could  not  be,  adding: 

We  have  observed  many  instances  in  which  actually  the  wife  was  the 
head  of  the  family,  but  legally  it  cannot  be  conceded  that  such  a  case 
exists.  We  have  no  doubt,  from  the  record  in  this  case,  that  Ed  Scott's 
title  to  be  called  the  head  of  the  family  depends  solely  for  its  existence 
upon  the  law.  Perhaps  any  effort  on  his  part  to  exercise  any  of  the  pre- 
rogatives of  superior  au&ority  given  him  by  law  would  subject  him  to 
prompt  and  humiliating  subjection  at  the  hands  of  his  wife,  who  swears 
that  she  is  the  head  of  the  family.    These  may  be  the  facts  as  they  really 


"Carlill  V.  Carbolic  Smoke  Ball  Co..  Q.  B.,  1893,  vol.  1. 
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exist  in  this  particular  case,  but  the  code  declares  a  legal  fiction  which  we 
are  hound  to  respect.  The  jury  could  have  found,  if  they  had  preferred  to 
believe  it,  that  the  defendant  was  not  drunk,  and  that  he  was  not  guilty 
of  conduct  which  manifested  drunkenness  and  thus  could  have  acquitted 
him;  but  they  could  not  find  that  the  house  which  he  occupied  as  the 
husband  of  his  wife  was  not  his  residence.  As  was  said  by  Chief  Justice 
Bleckley,  in  Yarborough  v.  State,"  "We  think  there  is  no  doubt  that  when 
a  married  man  occupies  a  dwelling  house  with  his  family,  he  being  the 
head  of  the  family,  he  is  considered  by  the  law  as  having  such  owner- 
ship in  possession  as  to  make  'the  house  his  for  all  purposes  connected  with 
an  indictment  for  burglary.  It  matters  not  whether  he  holds  under  his 
wife  or  some  other  person,  •  •  •  where  a  husband  and  wife  reside 
together,  whatever  else  she  may  be  the  head  of,  he  is  the  head  of  the 
house."" 


Changing  One's  Name. — The  Supreme  Court  of  New  York 
rules  again  that  the  statute  providing  for  chahging  one's  name 
by  taking  certain  formal  proceedings  in  court  does  not  prevent 
ojie  from  changing  his  name  without  judicial  proceedings  by 
merely  adopting  a  new  name  and  recognition  thereof  by  his 
friends  and  acquaintances,  saying: 

"Although  at  common  law  there  was  no  obstacle  for  an  individual  to 
assume  any  name  he  desired,  as  a  man  may  legally  name  himself  or 
acquire  a  name  by  reputation,  general  usage,  and  habit.    At  common  law 
a  man  can  change  his  name  in  good  faith  and  for  an  honest  purpose  by 
^dgpting  a  new  one,  and  transacting  his  business  and  holding  himseU 
y^V^out  to  his  friends  and  acquaintances  thereunder,  with  their  acquiescence 
I  and  recognition.    But  as  the  petitioner  applies  to  the  court  for  an  order 

/  for  bis  change  of  name,  the  statute  under  which  he  applies  (Ckxle  Civ. 

Proc,  Sec.  2412),  authorizing  a  change  of  name,  may  limit  the  common- 
law  right,  in  that  it  provides  that  on  and  after  the  day  specified  in  the 
order  of  the  court  for  the  change  to  take  effect  he  be,  and  shall  be,  known 
t  by  the  name  which  he  is  thereby  authorized  to  assume,  and  by  no  other 

0  name  (Code  Civ.  Proc,  Sec.  2415):  "it  may  well  be,  therefore,  that  after 

a  man  has  acquired  a  name  by  judicial  decree  he  cannot  acquire  another 
i  without  resorting  to  the  courts."    Names,  and  the  study  of  proper  names 

of  persons  and  places,  are  not  without  scientific  and  historical  importance. 
hut  on  the  whole  are  perhaps  rather  matters  of  curious  interest  It 
Btands  to  reason  that  even  in  the  earliest  societies  of  "articulate  speaking 
men"  all  known  persons,  places,  and  groups  of  human  beings  must  have 
had  names  by  which  they  could  be  spoken  of  and  by  which  they  were  rec- 
i  ognized.    The  conferring  of  a  name  upon  a  person  was  in  the  early  Biblical 

/  times  generally  connected  with  some  circumstance  of  birth;   several  of 

/  Jacob's  sons  are  recorded  as  having  received  their  names  in  this  manner 

(Gen.  xzx).  Generally  it  was  the  mother  who  chose  the  name,  as  in  the 
Instances  referred  to;  but  here  sometimes  the  father  chose  it  (Gen.  zvi, 
15;  xvii,  19;  xxl.  2);  while  occasionally  other  persons  than  the  parents 
were  the  name  givers,  as  in  the  cases  of  Moses  (Ex.  ii,  10),  and  Solomon 
(II  Sam.  xii,  25).  In  early  times  it  appears  to  have  been  the  custom  to 
confer  the  name  immediately  upon  birth,  as  among  modern  Arabs,  but 
later  on  it  was  given  to  the  boy  on  circumcision  (pomp.  Luke  i,  59;  ii,  21). 
Before  the  exile  children  seemed  never  to  have'  been  named  after  their 
relatives,  not  even  in  the  royal  family.  None  of  the  twenty-one  kings  of 
Judah  was  named  after  a  predecessor  or  after  David,  the  founder  of  the 
family.    On  the  other  hand,  Jonathan's  son  and  Saul's  natural  son  were 

"86  Ga.  897;  12  S.  E.  650.  "Patterson  v.  State,  69  S.  B.  691 

(Ga.). 
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both  named  Merlbaal  (II  Sam.  xxl,  7  et  seq.).  Instead  of  repeating  the 
same  name,  however.  It  seems  to  have  been  the  custom  to  make  use  of  one 
of  the  elements  of  the  family  name;  thus  Ahitub  has  two  sons,  Ahljah  and 
Ahlmelech.  Three  of  Saul's  family  have  the  element  ba-al  (changed  to 
"basheth")  in  their  names.  As  a  consequence  of  this  avoidance  of  repeti- 
toon  a  single  name  was  as  a  rule  sufScient  to  identify  a  person,  and  it 
is  only  in  the  later  stages  of  Hebrew  tradition  that  it  was  found  necessary 
to  give  the  name  of  the  father  in  order  to  identify  the  son,  as  for  instance, 
in  the  case  of  Jaazanih-ben-Shapan  (Ezek.  viii,  11).  As  the  Jews  spread 
throughout  the  land  bordering  the  Mediterranean,  they  drew  upon  other 
languages  for  their  personal  names  while  still  retaining  Biblical  ones. 
These  new  names  so  adopted  became  popular  in  Italy,  Persia,  Arabia, 
and  Turkey.  As  a  consequence  certain  names  became  characteristic  of 
certain  districts,  some  of  the  older  names  were  revived,  and  the  most 
striking  tendency  of  the  post-Talmudic  period  is  the  general  choice  of 
local  names  by  the  Jews  for  their  civic  relations.  This  led  to  the 
adoption  of  two  names,  one  for  civic  purposes  and  the  other  for  the  use 
of  Hebrew  documents.  In  1787  an  order  was  issued  by  the  Austrian 
Empire  which  compelled  Jews  to  adopt  surnames,  though  their  choice 
of  given  names  was  restricted  mainly  to  the  Biblical  ones.  Commissions 
of  officers  were  appointed  to  register  all  the  Jewish  inhabitants  under 
such  names.  If  a  Jew  refused  to  select  a  name  the  commission  was  em- 
powered to  force  one  upon  him.  This  led  to  a  wholesale  creation  of 
artificial  surnames,  of  which  Jewish  nomenclature  bears  the  traces  to  the 
present  day.  Napoleon  also,  in  a  decree  of  July  20,  1808,  insisted  upon 
the  Jews  adopting  fixed  names.  While  various  governments  thus  forced 
the  Jews  to  adopt  surnames,  they  were  at  the  same  time  inclined  to  limit 
their  freedom  in  the  selection  of  given  names.  In  Bohemia  the  provisions 
of  the  law  which  was  passed  in  1787  restricting  them  to  Biblical  names 
were  not  rescinded  until  August  11,  1836.  The  Prussian  government  in 
the  same  year  attempted  to  introduce  a  similar  restriction  in  that  state, 
which  led  to  Zung  producing  his  classical  monograph,  "Die  Namen  der 
Juden,"  in  which  he  showed  from  examples  taken  from  all  x>eriods  that 
the  Jews  had  freely  adopted  the  current  and  popular  names  of  their 
neighbors  in  all  parts  of  the  globe.  Owing  mainly  to  this  "tour  de  force" 
the  exactment  was  not  pressed.  Similar  rules  have  been  passed  by  the 
Russian  government  from  time  to  time,  but  without  producing  much 
effect,  though  even  at  the  present  day  a  Jewess  must  not  bear  such  a  name 
as  Clara.  Nicknames  seem  not  to  be  so  frequently  adopted  among  Jews. 
Instead  of  nicknames  modem  Jews  use  contractions  of  Hebrew  descrip- 
tive names  (Jewish  Ency.,  vol.  19)." 

The  court  refers  at  length  to  Smith  v.  Casualty  Co.,"  a  case 
which  has  been  heretofore  discussed  in  the  Review." 


Law  Reform — Another  Appellate  Court  Decision. — We 
have  to  add  to  those  referred  to  in  a  recent  number/'  another  de- 
cision of  an  appellate  court  in  a  criminal  case  which  treats  techni- 
cality as  subordinate  to  right  and  justice.  The  appellant  had  been 
convicted  of  murder  in  Chicago  and  had  appealed  to  the  Supreme 
Court  of  Illinois.  The  opinion  of  the  Appellate  Court  first  ex- 
amines in  fullness  the  testimony  and  points  out  the  overwhelming 
proof  of  guilt.  It  then  takes  up  the  errors  alleged.  The  principal' 
one  was  the  trial  judge's  improper  action  in  granting  the  prose- 

» 197  N.  Y.  420.  "  See  ante,  vol.  45,  p.  115.  "  Ante,  p.  267. 
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cut  ion's  request  to  call  three  witnesses  as  the  court's  witnesses,  and 
in  then  letting  them  be  cross-examined  by  the  prosecution  vigor- 
ously and  irrelevantly,  the  cross-examination  tending  to  emphasize 
the  defendant's  conduct  in  performing  abortions  and  otherwise  to 
exhibit  his  moral  character  in  a  damaging  light.  This  error,  the 
court  concedes,  was  so  "grave  and  substantiar'  that  it  would  "not 
only  justify,  but  would  require  the  reversal  of  a  jud^ent  in  any 
case,  if  there  was  any  doubt  whatever  about  the  guilt  of  the  ac- 
cused." But,  the  court  then  continues:  "The  question  then  arises 
whether  it  is  the  duty  of  this  court  to  reverse  the  judgment,  or  to 
affirm  it  on  the  ground  that  the  guilt  of  the  defendant  was  so 
conclusively  established  by  competent  proof  that  the  judgment 
should  be  affirmed  notwithstanding  the  errors  committed.  After 
much  deliberation,  we  have  concluded  that,  as  we  cannot  say  that 
upon  competent  evidence  there  might  be  a  doubt  as  to  the  defend- 
ant's guilt,  we  would  not  be  justified  in  reversing  the  judgment 
on  account  of  the  errors  committed.  We  cannot  escape  the  con- 
clusion that  the  verdict  could  not  have  been  otherwise  tlum 
'guilty'  even  if  none  of  the  errors  referred  to  had  been  com- 
mitted/'^'' 

Dean  John  H.  Wigmore  in  commenting  on  this  decision,*'  says: 

"It  reaches  the  high-water  mark  of  modem  aspirationB  in  its  treat- 
ment of  procedural  'technicalities.'  Those  supreme  courts  which  have 
not  yet  seen  their  way  to  the  practical  application  of  the  highest  principles 
of  criminal  justice  may  well  take  notice  of  this  opinion,  and  learn  from  it 
This  is  all  that  the  most  radical  critics  have  asked  for  in  the  attitude  of 
our  supreme  judiciary.  The  emphatic  thing  is  the  method  of  treating  the 
issue.  The  way  not  to  do  it  is  to  let  the  whole  result  turn  on  the  ob- 
servance or  non-observance  of  a  rule  of  procedure.  But  the  way  to  do  it 
righUy  is  to  regard  the  rule  as  a  means  to  an  end,  and  to  ask  whether  that 
end  has  been  attained  after  all,  in  spite  of  the  rule.  The  reproach  to  so 
many  American  Supreme  Court  decisions  of  past  years  has  been  that 
they  never  show  even  a  passing  consideration  of  the  main  issue,  vlz^ 
whether  the  trial  demonstrates  that  a  guilty  man  has  be^n  found.  The 
merit  of  the  present  decision  is  that  it  considers  primarily  this  issue. 
That  courts  should  make  a  practice  of  this  attitude  would  be  the  most 
fruitful  sign  for  our  criminal  jurisprudence  of  the  future. 

"Moreover,  in  this  opinion,  the  principle  is  so  stated  as  to  be  free  from 
the  shortcomings  of  most  of  the  recent  attempts  at  stating  it.  The 
opinion  asks  as  the  test  for  its  judgment,  whether  'the  verdict  could  have 
been  otherwise  than  guilty,  if  none  of  the  errors  had  been  committed,' 
i.  e.,  whether  on  this  testimony  the  jury,  if  doing  its  duty,  could  have 
found  a  different  verdict.  Many  courts  have  phrased  it,  'whether  the  jury 
might  have  found  a  different  verdict/  This  leaves  it  open  to  mere  specu- 
lation; it  is  easy  to  suppose  what  they  might  have  done.  In  asking  what 
they  could  have  done  consistently  with  their  duty,  the  jurors  are  kept 
within  the  revising  scrutiny  of  the  court,  and  if  the  testimony  is  in  the 
court's  opinion  conclusive  the  verdict  stands  as  in  justice  it  should.  The 
Illinois  Supreme  Court  in  taking  this  attitude  stands  as  a  model  for  the 
courts  of  this  country  in  the  administration  of  the  criminal  law." 

"People  V.  Clemenson,  250  HI.  185;  "  6  111.  L.  R.  267. 

95  N.  B.  157. 
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International  Congress  on  Aerial  Law. — ^An  International 
Congress  on  Aerial  Law  was  held  in  Paris  during  the  summer. 
France,  England,  Italy,  Germany  and  Switzerland  were  repre- 
sented, but  not  America,  either  North  or  South.  A  series  of 
resolutions  were  adopted  from  which  it  is  expected  to  develop 
in  the  future  an  aenal  code.  It  may  be  noted  that  a  motion  to 
forbid  the  use  of  explosives  by  air  ships  in  time  of  war,  which 
was  made  by  a  delegate  from  England,  was  rejected  after  speeches 
against  the  proposition  by  the  French  and  German  delegates.  The 
following  are  tne  resolutions  adopted : 

Chapter  I, — General    Principles    of  Aerial    Navigation     {Circulation), 

Art  1.  Aerial  navigation  is  free  save  for  the  rights  of  the  states  sub- 
jacent iaous-jacents)  to  take  measures  to  ensure  their  proper  security  and 
that  of  the  person  and  the  goods  of  the  inhabitants  thereof. 

Chapter  2. — Concerning  the  Nationality  and  the  Registration  of  Aeroplanes, 

Art.  2. — ^Every  airship  must  have  a  nationality,  and  one  only. 

Art  3.  The  nationality  of  the  airship  is  that  of  its  owner.  If  the  air- 
ship is  owned  by  a  company,  the  nationality  shall  be  determined  by  the 
place  of  the  headquarters  of  such  company.  In  case  of  different  nationali- 
ties of  different  co-owners  of  the  airship,  the  nationality  shall  be  that  of 
those  who  own  two-thirds  of  the  value  of  the  airship. 

Art  4.    Every  airship  must  carry  a  distinctive  mark  of  its  nationality. 

Art.  5.  Every  airship  must  carry  on  board  a  descriptive  document  con- 
taining particulars  necessary  to  distinguish  it  {propres  a  indAvidualiser) , 

Art.  6.  Every  proprietor  of  an  airship  before  being  allowed  to  make  an 
ascent  or  circulate  {mettre  in  circulation)  beyond  private  aerodromes 
must  have  obtained  from  the  public  authority  the  inscription  of  this  air- 
ship in  the  register  of  matriculation  kept  by  the  authority  competent 
(for  that  purpose).  Each  State  shall  regulate  the  registration  of  airships 
within  the  limits  of  its  own  territory. 

Art  7.  Every  airship  must  carry  a  distihctive  mark  indicating  the  place 
of  its  registration. 

Art.  8.    The  registers  shall  be  published. 

Chapter  8. — Concerning  Landing, 

Art  9.    Airships  can  land  on  property  not  inclosed. 

Art.  10.  It  is  forbidden  them,  except  in  the  case  of  force  majeure^  to 
land:  (a)  Upon  fortified  works  and  in  the  neighborhood  of  such  works 
in  the  radius  determined  by  the  military  authority;  (b)  in  the  interior  of 
agglomerations  (a  group  of  small  towns  or  villages  forming  one  munici- 
pality), exception  being  made  in  regard  to  places  designated  by  the  public 
authority. 

Art.  11.  Every  landing  carries  with  it  the  obligation  to  repair  any 
damage  effected.  However,  should  there  be  blame  on  the  part  of  the  vic- 
tim, the  author  of  the  damage  shall  be,  in  proportion  to  this  blame,  dis- 
charged In  all  or  in  part  the  reparation  which  would  otherwise  be  incum- 
bent upon  him. 

Chapter  4. — Coruierning  Jettison, 

Art.  12.  Le  jet  consists  in  every  voluntary  casting  overboard  of  objects, 
bodies,  or  materials  of  whatever  kind. 

Art.  13.  Save  in  the  case  of  imminent  peril,  the  casting  overboard  of  all 
things  calculated  to  injure  either  persons  or  property  is  forbidden. 

Art  14.  In  every  case  the  damage  done  is  {prima  facia)  a  matter  for 
reparation. 
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Chapter  5. — Concerning  Wrecks. 

Art.  15.  Anyone  finding  the  whole  or  a  part  of  an  airship  disabled 
or  abandoned  should  notify  the  fact  to  the  competent  authority. 

Art.  16.  The  competent  authority  duly  notified  shall  at  once  take  the 
necessary  steps  to  assure  the  conservation  of  the  wreck  and  the  diBcovery 
of  the  owner. 

Art  17.  The  owner  of  the  wreck  must  claim  it  from  the  authority  who 
has  taken  charge  thereof  within  a  year  from  the  date  of  the  demand,  paying 
the  costs  incurred  in  guarding  it  Moreover,  he  must  pay  the  finder  a 
premium  for  the  discovery  calculated  at  the  rate  of  10  per  cent  upon  the 
value  of  the  wreck  at  the  date  of  its  being  handed  over. 


The  Right  to  Fly  in  Great  Britain. — ^Th0  aviation  act, 
which  was  recently  passed  into  law  within  a  fortnight  of  its  intro- 
duction, is,  we  believe,  the  first  attempt  by  the  legislature  of  any 
of  the  great  states  to  control  the  right  of  flying.  It  was  enacted 
primarfiy  for  the  purpose  of  protecting  the  processions  in  con- 
nection with  the  coronation  from  the  danger  of  reckless  aviators 
who  might  have  caused  a  disaster  parallel  to  that  which  took  place 
in  Paris  a  month  ago.  But  its  scope  gives  the  home  secretary  the 
largest  possible  powers  of  interdicting  flying  over  any  area,  where- 
ever  and  whenever  he  thinks  fit  to  exercise  them.  He  has  already 
shown  by  the  orders  issued  since  the  coronation  that  he  does  not 
mean  to  let  his  powers  become  a  dead  letter,  and  that  the  state's 
control  over  the  new  means  of  locomotion  is  to  be  a  real  thing. 
Those  interested  in  flying  may,  perhaps,  consider  it  fortunate  that 
he  did  not  choose  to  prohibit  the  flight  over  England  which  has 
been  made  this  week  by  a  number  of  foreign  aeronauts.  Cer- 
tainly the  attitude  taken  up  towards  the  new  invention  in  Eng- 
land is  diametrically  opposite  to  that  which  obtains  in  most  con- 
tinental countries.  Here  we  are  anxious  primarily  for  the  safety 
of  the  public ;  there  they  are  anxious  above  all  to  encourage  the 
daring  aviator.  Here  we  lay  stress  on  state  sovereignty  and  pri- 
vate property ;  there  they  are  working  to  secure  a  free  domain  for 
the  individual  flyer.  The  contrast  was  markedly  emphasized  at 
the  recent  conference  of  the  International  Legal  Committee  of 
Aviation,  which  was  held  at  Paris.  The  English  delegates  stood 
out  for  the  state  sovereignty  of  the  air  which  enables  it  to  con- 
trol flying  within  the  territorial  jurisdiction ;  but  the  rest  of  the 
conference  approved  of  a  principle  that  circulation  in  the  air  is 
free,  saving  the  right  of  the  subjacent  states  to  take  certain  meas- 
ures to  ensure  their  security  and  that  of  their  subjects.  The  dif- 
ference between  the  two  attitudes  may  seem  one  of  formulas,  but 
it  amounts  to  a  difference  of  substance.  For  our  part,  we  think 
that  the  English  principle  is  the  better  founded,  because  the  ter- 
ritorial sovereignty  of  the  state  involves  aerial  sovereignty  once 
the  command  of  the  air  has  been  established,  and  till  that  period 
arrives  the  safety  of  the  public  requires  a  prudent  control  over 
experiments.  At  the  same  time,  however,  there  is  a  danger  of 
restraining  scientific  inptruction  by  too  much  regulation  and  we 
hope  that  the  promised  government  measure,  which  is  to  deal 
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with  the  subject  broadly,  will  not  give  excessive  powers  of  arbitrary 
control  to  any  minister  or  government  department." 


Thackeray  and  the  Law. — During  the  heat  of  the  past  sum- 
mer the  one  hundredth  anniversary  of  the  birth  of  Thackeray  was 
celebrated  by  the  English  Bar  by  a  garden  party  and  a  banquet 
in  the  Middle  Temple,  of  which  the  great  novelist  was  once  a 
member.  But,  says  the  English  Law  Journal,  the  law  itself  never 
had  any  attraction  for  him.  He  entered  the  chambers  of  Mr. 
Tanrell  at  No.  1  Hare  Court  in  1831  to  "read  hard  for  the  Bar," 
and  promptly  discovered  that  he  had  no  liking  for  the  kind  of 
training  that  was  obtainable  under  a  special  pleader.  -"This  law- 
yer's preparatory  education,"  he  wrot€,  "is  certainly  one  of  the 
most  cold-blooded,  prejudiced  pieces  of  invention  that  ever  a  man 
was  slave  to.  A  fellow  should  properly  do  and  think  of  nothine 
else  than  Law.  The  sim  won't  shine  into  Taprell's  chambers,  and 
the  high  stools  don't  blossom  and  bring  forth  buds."  No  writer, 
not  even  Lamb  or  Dickens,  however,  had  a  finer  veneration  for  the 
Lins,  or  has  given  a  more  delightful  description  of  life  in  the 
Temple  than  this  one,  which  is  familiar  to  all  readers  of  Thack- 
eray. 

Those  venerable  Inns  which  have  the  Lamb  and  Flag  and  the  Winged 
Horse  for  their  ensigns  have  attractions  for  persons  who  inhabit  them 
and  a  share  of  rough  comforts  and  freedom  which  men  always  remember 
with  pleasure.  I  don't  know  whether  the  student  of  law  permits  himself 
the  refreshment  of  enthusiasm  or  indulges  in  poetical  reminiscences  as  he 
passes  by  historical  chambers  and  says,  "Yonder  Eldon  lived;  upon  this 
site  Coke  mused  upon  Lyttelton;  here  Chitty  toiled;  here  Bamewall  and 
Alderson  joined  in  their  famous  labors;  here  Byles  composed  his  great 
work  upon  bills  and  Smith  compiled  his  immortal  leading  cases;  here  Ous- 
tavus  still  toils,  with  Solomon  to  aid  him';  but  the  man  of  letters  can't 
but  love  the  place  which  has  been  inhabited  by  so  many  of  his  brethren 
or  peopled  by  their  creations  as  real  to  us  at  this  day  as  the  authors  whose 
children  they  were — and  Sir  Roger  de  Coverley  walking  in  the  Temple 
garden  and  discoursing  with  Mr.  Spectator  about  the  beauties  in  hoops 
and  patches  who  are  sauntering  over  the  grass,  is  just  as  lively  a  figure 
to  me  as  old  Samuel  Johnson  rolling  through  the  fog  with  a  Scotch  gen- 
tleman at  his  heels  on  their  way  to  Dr.  Goldsmith's  chambers  in  Brick 
Court;  or  Harry  Fielding,  with  inked  ruffles  and  a  wet  towel  round  his 
head,  dashing  off  articles  at  midnight  for  the  Covent  Garden  Journal, 
while  the  printer's  boy  is  asleep  in  the  passage. 


Chinese  Restaurants  and  the  Police  Power. — The  Supreme 
Judicial  Court  of  Massachusetts  decides  that  a  statute  making  it 
a  crime  for  women  under  the  age  of  21  years  to  enter  a  hotel  or 
restaurant  conducted  by  Chinese,  or  for  the  proprietor  of  any  such 
hotel  or  restaurant  to  admit  thereto  women  under,  the  age  of  21, 
without  reference  to  the  way  in  which  the  hotel  or  restaurant  is 
carried  on,  subjects  Chinese  to  an  oppressive  burden,  depriving 


•The    Law    Journal    (England),  July  8,  1911. 
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them  of  liberty  to  carry  on  business,  and  denying  them  the  equal 
protection  of  the  laws,  and  is  unconstitutional.^*    Said  the  Court: 

''By  the  strict  terms  of  the  proposed  law  it  would  be  a  criminal  offense 
for  a  Chinese  proprietor  of  a  hotel  or  restaurant  to  permit  his  wife,  if  she 
was  under  the  age  of  21  years,  or  his  grown-up  daughter  of  less  than  that 
age,  to  enter  his  hotel  or  restaurant,  or  to  be  served  with  food  or  drink 
therein.    This  is  a  very  great  interference  with  the  liberty  of  the  subjects 
of  a  foreign  ruler,  lawfully  residing  within  the  jurisdiction  of  this  state. 
It  is  a  harmful  discrimination  against  persons,  although  of  the  proscribed 
class  founded  wholly  upon  their  race  and  nationality,  and  it  plainly  falls 
within  the  constitutional  prohibition  quoted  above.     ♦    »    •    The  only 
question  that  can  be  regarded  as  doubtful  by  anybody  is  that  which  arises 
on  the  supposition  that  the  legislature  may  be  of  the  opinion  that  pub- 
lic order,  decency  and  morality  require  that  girls  and  young  women  be 
excluded  from  Chinese  restaurants  and  hotels.'    This  brings  us  to  the  con- 
sideration of  the  police  power.    There  is  no  doubt  of  the  right  and  duty 
of  the  legislature  to  enact  laws  for  the  promotion  of  public  order,  decency 
and  morality.    But  when  such  legislation  interferes  with  the  exercise  of 
personal  rights,  it  must  be  directed  to  the  prevention  of  real  evils,  in  the 
interest  of  morality.    This  proposed  legislation  does  not  assume  to  forbid 
anything  that  is  necessarily  evil  in  itself,  or  to  deal  directly  with  any 
offense  against  order,  decency  or  morality.    There  are  good  hotels  and 
bad  hotels,  good  restaurants  and  bad  restaurants,  kept  by  men  of  the 
Caucasian  race,  and  there  are  others  of  both  kinds  kept  by  men  of  other 
races.    This  legislation  does  not  refer  to  the  character  or  condition  of 
the  hotel  or  restaurant  that  a  young  woman  may  not  enter,  but  refers 
only  to  the  nationality  of  the  person  who  conducts  it    The  enactment 
of  such  legislation  is  not  a  proper  exercise  of  the  police  power.    It  has 
no  direct  relation  to  the  evil  to  be  remedied.    It  forbids  the  entry  of  a 
young  woman  into  the  hotel  or  restaurant  of  a  Chinese  proprietor,  even 
if  it  is  a  model  of  orderly  and  moral  management,  and  it  permits  the 
entry  of  young  women  into  a  hotel  or  restaurant  kept  by  an  American, 
when  it  is  known  to  be  maintained  in  part  for  the  promotion  of  immoral 
or  criminal  practices.    The  classification  of  hotels  and  restaurants  Into 
those  that  are  open  to  young  women  and  those  that  are  closed  to  young 
women  is  not  founded  upon  a  difference  that  has  any  just  or  proper  re- 
lation to  the  professed  purpose  of  the  classification.    The  only  classifica- 
tion  is  into  hotels  and   restaurants   kept   by   Chinese  and  those  kept  by 
persons  of  any  other  nationality.    •    ♦    ♦    The  fact  that  a  man  is  white, 
or  black,  or  yellow  is  not  a  just  and  constitutional  ground  for  making 
certain  conduct  a  crime  in  him,  when  it  is  treated  as  permissible  and  in- 
nocent in  a  person  of  a  different  color." 


Appointment  op  Expfrts  By  the  Court  Declared  Uncon- 
stitutional.— ^The  proposal  to  get  rid  of  the  present  unsatisfac- 
tory testimony  of  experts  by  having  disinterested  persons  appointed 
by  the  Court  to  investigate  the  issues  and  testify  at  the  trial  has 
received  a  check  in  Michigan,  for  the  Supreme  Court  of  that  state 
has  decided  that  a  statute  in  which  this  was  attempted  is  uncon- 
stitutional. The  Court  says  that  at  common  law  the  parties  to  a 
criminal  action  are  the  people  on  one  side  and  the  accused  on 
the  other,  and  the  prosecuting  officer  has  the  duty  of  determining 
what  witnesses  shall  be  sworn  to  establish  the  case  he  presents, 
and  the  conduct  of  the  trial  for  the  people  is  an  executive  act 


"Re  Opinion  of  the  Justices,  94  N.  E2.  558. 
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administrative  in  its  nature,  and  a  statute  authorizing  in  trials 
for  homicide  the  Court  to  appoint  experts  to  testify  at  the  trial 
imposes  on  the  judicial  department  acts  executive  and  adminis- 
trative in  character.  And  the  Court  further  says  that  the  pro- 
vision of  the  statuate  that  the  fact  that  such  witnesses  have  been 
appointed  by  the  Court  shall  be  made  known  to  the  jury  changes 
the  character  of  criminal  procedure  and  endangers  the  constitu- 
tional safeguards  by  giving  undue  weight  to  the  testimony  of  the 
experts  appointed  by  the  Court,  and  the  statute  is  invalid.^® 


Records  of  Public  Officers  Are  Public  Property. — It 
seems  that  whenever  a  written  record  of  the  transaction  of  a  public 
officer  in  his  office  is  a  convenient  and  an  appropriate  mode  of 
discharging  the  duties  of  his  office,  it  is  not  only  his  right  but  his 
duty  to  keep  that  memorial,  whether  expressly  required  so  to  do 
or  not,  and  when  kept  it  becomes  a  public  document — a  public 
record  belonging  to  the  office  and  not  to  the  officer — ^it  is  the 
property  of  the  state  and  not  of  the  person.  This  principle  was 
applied  m  a  recent  case  in  Indiana,  where  it  was  held  that  where 
a  city  treasurer  prepared  a  card  index  system  referring  to  assess- 
ments for  public  improvements  at  his  own  expense,  such  indexes 
not  being  required  oy  law,  an  injunction  against  the  removal  of 
the  indexes  at  the  expiration  of  his  term  is  not  a  "taking"  of 
services  or  property  without  just  compensation,  which  the  Consti- 
tution forbids.^^ 

Diligence  Required  of  a  Bailee — Notice  of  Claim  By 
Third  Person. — In  a  recent  English  case^^  a  married  woman,  the 
plaintiff,  had  deposited  with  the  defendant,  who  was  a  warehouse- 
man, a  quantity  of  furniture,  and,  on  making  the  deposit,  she  left 
with  him  the  address  at  which  she  was  to  be  found.  Some  time 
later  the  plaintiff's  husband,  from  whom  she  was  separated,  came 
to  the  defendant's  premises  and  demanded  the  goods.  The  defend- 
ant declined  to  part  with  the  goods  without  the  plaintiff's  author- 
ity, and  gave  him  the  address  at  which  she  was  living.  Subse- 
quently the  plaintiff's  husband  stated  that  he  had  been  to  the 
address  given,  and  that  his  wife  was  not  known  there.  He  again 
demanded  the  goods,  but  was  told  that  they  would  not  be  given  up 
except  imder  a  magistrate's  order.  It  appears  that  under  an 
English  statute  a  magistrate  has  authority  on  a  complaint  that 
property  is  wrongfully  withheld  to  order  its  delivery  arter  a  hear- 
ing to  the  person  who  proves  his  right  of  possession.  The  plain- 
tiff's husband  thereupon  applied  to  a  magistrate  for  an  order  for 

"People  V.  Dlckerson,  129  N.  W.  "Roblson  v.  Plshback,  93  N.  B. 
199.  666. 

"Ranson  v.  Piatt,  104  L.  T.  881. 
VOL.  XLV.  58 
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the  delivery  up  of  the  goods,  and  a  summons  was  issued  against 
the  defendant.  At  the  time  when  the  summons  was  issued  a  rep- 
resentative of  the  defendant  was  in  court  and  informed  the  magis- 
trate that  the  reason  why  the  goods  were  not  delivered  up  was 
because  they  were  wai^ehoused  in  the  plaintiff's  name,  and  they 
could  not  give  them  up  without  her  authority.  No  notice  was 
given  by  the  defendant  to  the  plaintiff  that  the  goods  were  claimed 
by  her  husband.  When  the  summons  was  heard,  the  plaintiff's 
husband  swore  that  his  wife  was  not  known  at  the  address  to  which 
he  had  gone  and  the  goods  were  his,  and  the  magistrate  made  an 
order  for  delivery  on  payment  of  the  defendant's  charges.  A  rep- 
resentative from  the  defendant's  firm  was  present  in  the  police-, 
court  at  the  hearing  of  the  summons,  but  was  asked  no  questions 
in  relation  to  the  matter,  and  volunteered  no  information  con- 
cerning the  plaintiff.  The  plaintiff  now  brought  an  action  against 
the  warehouseman  for  the  value  of  the  goods,  and  the  Court  of 
Appeal  rules  that  she  is  entitled  to  recover,  as  the  defendant  had 
failed  in  his  duty  as  bailee  in  not  properly  defending  the  plain- 
tiff's rights  in  the  hearing  before  the  magistrate.  Vaughan 
Williams,  L.  J.,  said: 

"The  action  is  not  reaHy  in  form  an  action  for  negligence,  but  an  action 
either  for  detinue  or  for  conversion.  Under  these  circumstances  one  wishes 
to  know  what  is  the  duty  of  the  bailee  to  the  bailor.  While  the  goods 
were  In  the  possession  of  the  bailee  under  a  deposit  made  by  the  bailor 
and  accepted  as  a  bailment  by  the  warehouseman  the  husband  comes  along, 
and  his  way  of  making  the  claim  should  have  suggested  to  the  bailee  that 
the  demand  was  not  one  he  ought  to  have  complied  with.  Prima  facie 
his  duty  was  to  see  whether  the  nature  of  the  claim  was  such  that  he 
ought  to  communicate  with  the  bailor.  The  claim  put  forward  was  for 
delivery  up  of  the  goods;  prima  facie  It  was  the  duty  of  the  bailee  to 
protect  the  title  of  his  bailor.  Under  these  circumstances  I  can  only  say 
that  the  bailee  in  this  case  did  not  take  such  steps  to  communicate  to  the 
bailor  the  fact  that  a  claim  had  been  made  against  her  goods,  as  a  reason- 
able man  ought  to  have  taken."  •   —  fv« 

And  Farwell,  L.  J.,  added : 

"The  bailee  knew  the  address  of  the  plaintiff,  and  wrote  to  her  the  next 
day  after  the  order  was  made,  yet  he  took  no  steps  before  the  summons  was 
Issued  to  give  notice  of  the  summons  to  the  bailor,  nor  did  he  attempt  to 
protect  her  by  taking  care  that  the  magistrate  should  not  make  an  order 
affecting  her  interests  in  her  absence.  In  my  opinion  the  bailee  owed  a 
duty  to  his  bailor  to  protect  her  Interests,  and  I  do  not  think  that  he 
discharged  that  duty  by  calling  the  attention  of  the  magistrate  to  the 
matter.  If  the  attention  of  the  magistrate  had  been  properly  called  to  the 
matter,  he  could  not  have  made  the  order  which  in  fact  he  did  make." 


Electrolysis  of  Water  Mains — ^Liability  of  Electric  Car 
Company. — A  matter  of  great  interest  to  electrical  engineers  and 
electrical  corporations  is  considered  in  a  case  before  the  Federal 

*»  Peoria    Water    Works    Co.    v.Peorla  R.  Co.,  181  Fed.  990. 
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Court  in  Illinois. ^^  The  action  was  by  a  water  company  against 
an  electric  street  railroad  company  to  enjoin  the  latter  from  in- 
juring its  mains  and  service  pipes  by  electrolysis.  The  evidence 
showed  that,  while  the  escape  of  electricity  from  the  rails  to  the 
water  pipes  and  consequent  injury  to  the  lattor  by  electrolysis 
could  not  be  entirely  prevented  m  the  system  used  by  the  railroad 
company,  it  could  be  so  lessened  by  means  suggested  and  used 
elsewhere  as  to  practically  prevent  serious  injury.  The  Court 
decides  that  it  is  the  legal  duty  of  defendant  to  prevent  such 
injury  by  all  reasonable  and  practical  means;  that  it  would  be 
enjoined  from  continuing  such  injury,  but  would  be  free  to  adopt 
within  a  reasonable  time  such  means  to  that  end  as  it  should  think 
proper,  a  court  of  equity  having  no  power  to  prescribe  by  injuno- 
toin  the  use  of  any  particular  system,  even  though  the  system  in  use 
results  in  the  destruction  of  the  pipes  of  a  water  company. 


Wasps  and  Workmen. — ^Wasps,  said  an  English  County  Court 
Judge)  in  a  recent  case^*  have  for  more  than  two  thousand  year& 
been  conspicuous  in  satires  upon  judges  and  advocates,  as  in  "The 
Wasps**  of  Aristophanes,  and  "Les  Plaideurs"  of  Racine.  But 
this  was  the  first  instances  of  a  wasp  figuring  as  the  physical  cause 
of  actual  litigation.  The  facts  of  the  case  were  that  one  Amys  was 
a  farm  laborer  who  went  one  day  with  his  master's  machine  to 
his  master's  field  to  help  to  thrash  his  master's  wheat.  When  the 
work  was  in  progress  some  of  the  laborer's  saw  wasps  upon  the 
drum  and  at  the  back  of  the  machine  "right  close  against  Amys," 
who  was  engaged  driving  the  engine.  No  wasp  was  seen  elsewhere 
that  day  or  thereafter.  Next  day  Amys  had  a  swollen  leg  and 
complained  of  pain,  and  a  fortnight  later  died  from,  the  physician 
testified,  the  effects  of  a  wasp  sting.  His  widow  now  asked  com- 
pensation from  the  master  under  the  English  statute,  and  the 
question  was  whether  the  accident  was  one  arising  out  of  the 
course  of  his  employment.    The  judge  held  that  it  was,  saying : 

"Having  regard  to  the  nature  of  the  employment  and  to  all  the  circum- 
stances, I  think  the  fair  inference  is  that  the  wasps  seen  so  late  as  Octo- 
ber 18  were  female  wasps  which  had  gone  into  winter  quarters  near  the 
wheat  stack;  that  they  were  aroused  and  exasperated  by  the  motion,  noise, 
and  heat  of  the  thrashing  machine;  and  that  in  their  wrath  they  stung 
Amys.  This  would  be  in  keeping  with  their  well-known  character.  What 
further  inference  of  fact  should  be  drawn?  If  when  the  wheat  was  nearly 
all  thrashed  a  rat,  touched  by  a  pitchfork,  had  jumped  from  the  bottom 
of  the  stack  and  bitten  Amys,  would  the  man  in  the  street'  hesitate 
to  say  that  the  accident  arose  out  of  the  employment?  I  think  not,  and 
I  can  see  no  difference  in  principle  between  that  case  and  this.  The  worK 
brought  Amys  to  the  wasps,  and  it  also  brought  the  wasps  to  Amys.  The 
employment  was  the  source — ^the  fons  et  origo^-ot  the  sting  and  the 
poison." 

*•  Amys  V.  Barton,  Eng.  L.  J.,  July  15,  1911. 
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Tlie  defendant's  counsel  argued  that  the  facts  resembled  those 
in  Crashe  v.  Wigam,^'  where  compensation  was  refused  for  an 
m^urv  caused  by  a  cockchafer  and  he  distinguished  Rowlands  v. 
Wright,^*  where  compensation  was  given  for  the  bite  of  a  stable 
cat.    But  the  judge  replied : 

"Many  minds  have  been  exercised  for  years  In  building  up  a  super- 
structure of  judicial  law  upo^  those  ten  trite  words  which  are  contained 
in  thp  act.  Mr.  Bagge  cited  a  number  of  judicial  decisions  favorable  to 
the  widow;  Mr.  Dodson  cited  an  equal  number  adverse  to  her.  The 
truth  is,  the  judgments  read  are  conflicting.  Happily,  non  nostrum  est 
tantiis  componere  Utes,  The  Lord  Chanceller  has,  since  this  case  was 
argued,  made  a  new  departure  for  us.  In  Kitchenham  v.  Johannesburg, 
after  referring  to  the  ten  words  already  quoted.  Lord  Lorebum  said  that 
they  were  of  inexhaustible  variety  of  application  according  to  the  nature 
of  the  employment  and  the  character  of  the  facts  proved;  that  the  facts 
in  each  case  were  infinitely  difterent;  and  that  if  judges  were  on  each 
argument  to  discuss  and  difterentiate  them  one  from  another,  judgments 
would  be  interminable  and  would  lead  rather  to  confusion  than  to  en- 
lightenment." 

Pure  Food  Laws — ^Legislative  Interference  with  Seller's 
Habit  to  Make  His  Goods  Attractive. — In  State  v.  Earl,^''  the 
Court  of  Appeals  of  this  state,  in  deciding  that  the  statute  of 
1909,  which  requires  all  vinegar  sold  to  be  without  artificial  color- 
ing or  flavoring,  and  prohibits  the  sale  of  any  vinegar  labeled  as 
cider  vinegar  or  apple  vinegar  which  is  not  the  product  of  pure 
apple  juice,  and  provides  that  no  vinegar  shall  be  branded  "fruit 
vinegar"  unless  it  be  made  wholly  from  fruit,  prohibits  the  false 
coloring  or  flavoring  of  vinegar  as  well  as  its  false  branding,  so 
that  one  selling  vinegar  artificially  colored  with  caramel  was  pun- 
ishable under  the  statute,  considers  the  constitutionality  of  so 
broad  an  interference  with  a  manufacturer's  and  a  seller's  ancient 
privileges.  It  decides  in  favor  of  the  statute,  saying  that  the  dis- 
cretion of  the  Legislature  in  exercising  the  police  power  extends 
to  the  line  of  one's  natural  rights  guaranteed  by  the  Constitution. 
The  line  is  not  always  easily  seen,  but  it  is  not  crossed  by  this  stat- 
ute, though  the  Court  does  not  approve  all  of  the  reasoning  in  the 
Addington  and  Powell  cases,'**  which  uphold  the  power  not  only 
to  regulate  but  to  wholly  prohibit  the  manufacture  or  sale  of  an 
article  of  food  considered  to  be  wholesome  and  nutritious. 

"Many  wholesome,  palatable  and  popular  articles  of  food  were  distaste- 
ful— perhaps  obnoxious — when  first  ottered  to  the  public.  Taste  is  often 
a  matter  of  cultivation.  Prejudice  from  association  of  ideas  frequently  is 
dispelled  by  repeated  tests  of  the  things  once  considered  repulsive.  So 
that  if  it  be  allowed  to  be  within  the  power  of  the  legislature  to  wholly 
prohibit  the  manufacture  of  wholesome  and  nutritious  articles  of  food 
against  which  there  is  a  prejudice,  or  which  is  obnoxious  to  the  palate,  and 
on  those  grounds,  the  startling  result  is  that  all  things  new  in  the  line 

« 25  Times  1..  R.  632.  "12  Mo.  App.  214;    77  Mo.  110; 

»«24  Times  L.  R.  852.  PoweU  v.  Com.,  114  Pa.  St  265;  127 

"133  S.  W.  402  (Mo.).  U.  S.  678. 
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Of  edibles  may  be  forbidden;  which  Is  but  saying  that  the  majority,  acting 
through  the  legislature,  may  prescribe.  In  part,  the  diet  of  the  minority. 
Our  decision  can  be  placed  on  the  ground  of  preventing  the  perpetration  of 
a  fraud,  which  we  think  is  a  safer  and  sounder  reason  than  is  found  in  parts 
of  those  decisions,  especially  as  reported  in  12  Mo.  App.  The  legislative 
declaration  that  vinegar  kept  for  sale  should  not  be  artificially  colored 
is  not  a  prohibition  of  its  manufacture  or  sale.  It  is  a  mere  regulation 
saying  that  it  shall  not  be  manufactured  and  sold  with  a  false  color;  and 
a  false  color  Is  a  deception,  in  which  there  cannot  exist  a  vested  right. 

"The  strongest  suggestion  which  occurs  to  us  against  the  validity  of  the 
statute  relates  to  the  right  of  the  tradesman,  constantly  exercised  since 
trade  began,  to  make  his  wares  attractive  by  appealing  to  the  taste  of  con- 
sumers. The  artisan  makes  articles  of  brass  and  so  fashions  it  that  it 
looks  like  gold.  He  coats  base  metal  with  gold  and  with  silver  so  that  it 
seems  to  be  the  latter  metals.  He  makes  glass  to  appear  like  precious 
stones.  The  manufacturer  colors  his  cloths,  his  silks,  his  ribbons  and 
other  articles  of  wearing  apparel  so  that  they  become  attractive  to  the 
eye  and  suitable  to  different  tastes.  Does  the  food  manufacturer  do 
any  more  when  he  recognizes  that  food  made  attractive  to  the  eye  finds 
easier  sale?  He  puts  pictures  on  a  variety  of  goods  and  he  displays  liquids 
in  colors,  not  to  deceive,  but  to  attract  The  warning  is  given  in  Prov- 
erbs not  to  look  'upon  the  wine  when  it  is  red,'  doubtless,  in  part,  for 
the  reason  that  in  such  color  it  was  more  tempting.  Now  it  might  be  said 
that  defendant  transfused  a  pleasing  harmless  color  Into  his  uninteresting 
white  vinegar,  with  the  legitimate  and  commendable  purpose  of  making 
it  attractive  to  customers  by  appealing  to  their  fancy,  and  that  he  did 
not  Intend  or  entertain  the  mean  purpose  to  defraud.  But  these  suggestions 
only  bring  us  around  to  the  question  stated  at  the  outset,  viz.,  the  author- 
ity and  discretion  of  the  Legislature,  under  its  police  power,  exercised 
within  reasonable  bounds,  to  decide  when  an  article  which  likely  may  be 
a  fraud,  or  which  may  be  calculated  to  work  deception,  will,  in  fact,  hurt 
and  deceive  the  public." 


Hats  In  Theatres  and  Constitutional  Law. — ^Few  if  any 
new  statutes  are  enforced  in  this  country  without  a  challenge  as 
to  their  constitutionality  and  an  appeal  to  the  courts  for  a  decision 
on  this  point.  In  Atlanta,  Georgia,  the  proprietor  of  a  theatre 
had  been  convicted  and  fined  under  a  law  of  the  city  which  makes 
it  "the  duty  of  the  proprietor,  les.see,  or  other  person  in  charge  of 
every  opera  house,  or  theatre,  or  moving  picture  show,  or  vaude- 
ville performance,  or  similar  exhibition  in  the  City  of  Atlanta  to 
require  ladies  who  attend  performances  in  such  theatre  or  opera 
house  to  remove  their  hats  before  the  performance  begins  and  to 
keep  them  off  during  the  performance."  It  was  objected,  in  the 
first  place,  that  such  a  statute  was  not  within  the  police  power  of 
the  state  or  of  the  city.  But  the  Court  was  of  a  different  opinion, 
saying  that  it  is  a  matter  of  common  knowledge  that  the  style  of 
modern  hats  worn  by  ladies,  if  permitted  to  be  worn  by  them  while 
the  performance  is  in  progress,  will  prevent  those  who  may  be  so 
unfortunate  as  to  sit  in  the  rear  of  ladies  from  seeing  the  stage  or 
from  enjoying  the  spectacular  entertainment  there  presented 
which  is  a'  most  important  part  of  the  performance.  "Nothing 
more  greatly  mars  tne  pleasure  of  an  entertainment,  or  disturbs 
the  comfort  of  those  who  may  be  so  unfortunate  as  to  be  located 
behind  these  obstructions,  or  more  irritably  disturbs  or  interferes 
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with  the  comfort  of  the  audience  attending  the  theatres  or  moving 
picture  shows,  than  these  large  hats  worn  by  ladies,  which  in  many 
cases  completely  obstruct  the  view  of  the  performance.  The  ^ec- 
tacular  is  the  principal  part  of  the  moving  picture  shows.  The 
evil  aimed  at  by  this  ordinance,  the  mischief  it  was  intended  to 
prevent,  and  the  nuisance  it  was  passed  to  abate,  all  clearly  show 
that  the  ordinance  in  question  is  within  the  police  power  of  the 
city  and  is  authorized  by  the  general  welfare  clause  of  its  charter." 
The  second  objection,  that  it  was  an  unwarranted  interference  with 
the  rights  of  a  person  to  conduct  his  business  in  his  own  way  fared 
no  better.  It  was  not  such  an  interference,  said  the  Court,  but 
simply  a  requirement  that  he  shall  operate  it  in  such  manner  as 
not  to  disturb  the  public  tranquility,  peace,  and  comfort  of  those 
who  may  be  assembled  there.  "The  proprietors,  or  those  who 
operate  such  establishments,  have  themselves  the  right  to  make 
any  reasonable  rules  and  regulations  for  the  orderly  conduct  of 
such  places,  and,  where  they  cannot  eflfectually  do  so,  it  becomes 
the  duty  of  the  municipality  to  interfere  and  make  such  regula- 
tions as  will  secure  the  orderly  conduct  of  such  places  and  the 
peaceful  and  full  enjoyment  of  those  who  have  a  right  to  assemble 
at  such  places.  Neither  is  the  ordinance  unreas6nable  because  it 
imposes  upon  the  proprietor  a  burdensome  duty  which  he  cannot 
enforce.  If  the  ordinance  is  lawful,  he  can  enforce  it  by  simply 
calling  to  his  aid  the  police  of  the  city  to  arrest  any  lady  who 
refuses  to  obey  the  regulation  and  remove  her  hat.  Besides,  it  is 
a  matter  of  common  knowledge  that  the  ladies  of  our  countiy  are 
always  amenable  to  reasonable  req^uests  conducing  to  the  comfort 
of  others."  Nor  was  it  discriminating  because  it  fi^plied  to  women 
and  not  to  men. 

"Men  do  not  need  any  regulation  on  this  subject.  Public  opinion,  which 
demands  that  the  man  shall  take  off  his  hat  in  the  presence  of  ladies,  is 
sufficient,  and  does  not  need  the  aid  of  any  police  regulation.  If  it  were 
the  fashion  for  men  to  wear  hats  of  such  description  as  those  worn  by 
ladies  in  this  day  and  to  keep  them  on  in  public  places,  could  it  be  doubted 
that  there  would  be  a  loud  and  vociferous  demand  on  the  part  of  the 
ladies  for  the  abatement  of  such  a  nuisance."" 


Vital  Statistics  and  Constitutional  Law. — But  a  statute 
of  Ohio  requiring  physicians  and  midwives  to  make  certificates  of 
births  and  accompanying  facts  to  the  Bureau  of  Vital  Statistics, 
did  not  fare  so  well  as  the  Hat  ordinance,  for  it  was  decided  by 
the  Supreme  Court  to  be  arbitrary,  unreasonable  and  unconstitu- 
tional. The  law  in  question  required  the  physician  or  midwife 
to  certify  as  to  whether  the  birth  was  legitimate  or  illegitimate, 
and,  except  in  case  of  illegitimacy,  the  full  name,  residence,  color 
or  race,  birthplace,  age,  and  occupation  of  the  father;  the  maiden 


•Oldknow   y.   Atlanta,   71   S.   E.1015. 
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name  in  full,  residence,  color  or  race  birthplace,  age,  and  occu- 
pation of  the  mother;  the  number  of  tnis  child  of  the  mother,  and 
the  number  of  living  children  of  the  mother.  It  also  provided 
that  no  certificate  shall  be  held  to  be  complete  and  correct  which 
does  not  supply  all  of  the  items  of  information  called  for  therein, 
or  satisfactorily  account  for  their  omission ;  and  that  the  physician 
or  midwife  who  shall  neglect  or  refuse  to  fille  a  proper  certificate  of 
birth  with  the  local  registrar,  within  the  time  required  by  the 
act,  should  be  guilty  of  a  misdemeanor.  The  state,  the  Supreme 
Court  says,  has  not  the  right  to  draft  a  citizen  into  particular 
service  without  substantial  compensation.  Here  a  professional 
attendant  at  a  birth  is  required  to  enter  upon  an  inquiry  as  to 
non-professional  questions,  to  supply  information  to,  it  may  be, 
a  non-professional  official,  "clothed  with  a  little  brief  authority," 
in  relation  to  matters  which  perhaps  are  interesting  as  vital  statis- 
tics, but  which  are  not  necessary  or  even  closely  related  to  the 
public  safety,  the  public  morals,  or  the  public  welfare ;  an  inquiry, 
too,  which  could  be  just  as  well  and  more  appropriately  conducted, 
reported  upon,  and  certified  to,  by  the  local  registrar,  or  a  township 
assessor,  or  a  census  taker.*® 


Unclaimed  Deposits  In  Savings  Banks. — The  Supreme  Court 
of  the  United  States  has  decided  that  a  statute  of  Massachusetts 
providing  that  deposits  which  have  remained  inactive  and 
unclaimed  for  thirty  years,  where  the  claimant  is  unknown  or 
the  depositor  cannot  be  found,  .shall  be  paid  to  the  treasurer  and 
receiver-general,  to  be  "held  by  him  as  trustee  for  the  true  owner  or 
his  legal  representatives,  would  not  operate  to  take  the  property  of 
a  savings  bank  without  due  process  of  law  or  unconstitutionally 
discriminate  against  savings  banks  or  unconstitutionalljr  impair 
the  obligation  of  contracts  Between  savings  banks  and  their  depos- 
itors.*^ 

Savings  banks,  the  Court  says,  are  maintained  in  the  expectation 
that  the  deposits  may  for  years  remain  uncalled  for,  to  the  mutual 
advantage  of  bank  and  customer.  Had  the  statute  provided  that 
the  money  should  be  paid  over  to  the  receiver-general,  if  the 
owner,  after  a  short  absence,  could  not  be  found,  or  if  the  account 
remained  inactive  for  a  brief  period,  a  very  different  question 
would  be  presented.  But  this  law  deals  with  absence  and  non- 
action so  long  continued  as  to  suggest  that  the  law  of  escheats  or 
of  lost  property  might  be  enforced.  It  is  not  a  statute  of  escheats, 
since  it  does  not  proceed  on  the  theory  that  the  depositor  is  dead, 
leaving  no  heirs,  nor  does  it  purport  to  dispose  of  lost  property, 

••  State  V.  Boone,  95  N.  E.  924.  «  Provident  Trust  v.  Malone,  31  S. 

C.  Rep.  661. 
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but  deals  with  a  depositihe  owner  of  which,  though  known,  cannot 
be  found.  The  act  is  like  those  which  provide  for  the  appoint- 
ment of  custodians  for  the  real  and  personal  property  of  an 
absentee.  There  is  nothing  unequal  or  discriminatory  in  making 
the  act  applicable  only  to  abandoned  deposits  in  a  savings  bank. 
The  classiJBcation  is  reasonable.  Deposits  in  savings  banks  are 
made  in  expectation  that  they  may  remain  much  longer  uncalled 
for  than  is  u.sual  in  deposits  in  other  banks.  This  fact  makes 
savings  deposits  £dl  the  more  likely  to  be  forgotten  and  abandoned. 
And  as  the  depositors  are  often  wage  earners,  moving  from  place 
to  place,  there  is  special  reasons  for  intervening  to  protect  their 
interest  in  this  class  of  property  in  banks  as  to  which  the  state's 
supervisory  power  is  constantly  exercised. 


Nboligbncb  as  to  Persons  Invited  on  Premises — Showing 
Carpets  on  Slippery  Floor. — The  Supreme  Court  of  Washing- 
ton rules  that  it  is  not  negligence  per  se  for  a  storekeeper  to  display 
carpets  on  a  smooth  hardwood  door,  and  after  showing  them  to  a 
female  customer  to  allow  them  to  remain  there  for  awhile,  even 
though  the  customer  slipped  and  fell  on  a  small  carpet  so  spread 
out.'*  The  Court  properly  ^plies  the  definition  of  negligence  as 
the  absence  of  care  according  to  the  circumstances  of  the  particular 
case.  One's  duty  to  another  is  to  be  tested  by  what  the  ordinarily 
prudent  person  would  do  in  a  like  situation.  It  is  customary  for 
carpet  dealers  to  exhibit  their  stock  upon  a  hardwood  floor  which, 
by  reason  of  the  constant  slipping  of  carpets  over  and  upon  it,  is 
always  smooth,  and  it  is  also  the  custom  to  permit  the  carpets, 
after  being  shown,  to  remain  upon  the  floor  a  reasonable  length  of 
time  untu  removed  by  a  porter.  This  being  the  usual  custom 
followed  by  ordinarily  prudent  merchants  in  the  same  line  of 
trade,  the  storekeeper  in  question  was  not  guilty  of  negligence  in 
adopting  it.  He  was  not  a  warrantor  of  the  safety  of  customers. 
The  plaintiff  was  accustomed  to  polished  hardwood  floors.  She 
had  them  in  her  own  home  and  knew  that  rugs  and  small  pieces 
of  carpet  upon  such  floors  will  sometimes  slip  when  stepped  upon. 
Everyone  who  enters  the  modem  home  with  its  rugs  ana  nardwood 
floors  knows  this.  It  was  not  negligence  for  the  storekeeper  to 
maintain  the  same  floor  condition  in  his  store  that  the  plaintiff 
maintained  in  her  own  home.  The  case  does  not  fall  within  the 
principle  announced  in  those  cases  holding  merchants  guilty  of 
negligence  when  maintaining  open  and  unguarded  stairways, 
basement  entries  and  places  of  like  character,  or  in  permitting 
obstructions  to  remain  upon  their  stairways  or  in  aisles  upon 
which  the  unwary  are  liable  to  step  and  fall. 


•Chllberg  v.  Standard  Furniture  Co.,  116  Pac  867, 
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Aliens— Jury  De  Medietate  Linguae. — ^The  right  of  an  alien 
to  a  mixed  jury— one  composed  of  denizens  and  aliens — has  been 
seldom  claimed  in  this  country,*^  but  was  demanded  recently  in 
Kentucky,  where  a  native  and  citizen  of  France  was  charged  with 
murder.  An  old  statute  of  that  state  provides  that  juries  de  medi- 
etate linguae  may  be  directed  by  the  Court. 

The  Court  of  Appeals  rules  that  an  alien  prisoner,  whose  appli- 
cation for  a  jury  de  medietate  linguae  had  oeen  denied  and  who 
had  been  tried  by  a  jury  selected  in  the  ordinary  way,  had  not 
been  deprived  of  any  constitutional  right,  and  that,  as  according 
to  the  language  of  the  statute  the  direction  of  such  a  special  jury 
was  not  made  mandatory,  the  same  rested  in  judicial  discretion, 
subject  to  review  on  appeal  for  abuse  of  discretion^  and  that  no 
error  appeared  entitling  the  defendant  to  a  new  trial.  His  con- 
viction of  murder  was  therefore  affirmed,  the  Coui^  saying: 

"A  jury  de  medietate  linguae  is  one  composed  half  of  aliens  and  half 
of  denizens,  and  by  an  ancient  act  of  Parliament  an  alien  might  claim 
as  a  matter  of  right  both  in  civil  and  criminal  cases  such  a  jury.**  But 
it  is  obvious  from  the  scanty  mention  of  juries  of  this  character  by  the 
common-law  writers  as  well  as  the  dearth  of  court  opinions  that  the  prac- 
tice of  allowing  such  a  jury  had  grown  into  non-use  in  England  long  be- 
fore the  establishment  of  this  government;  and  the  fact  that  a  law  so 
antiquated  and  obsolete  should  be  found  incorporated  in  the  statutes  of  this 
state  may  well  be  regarded  as  one  of  the  curiosities  of  legislation.  But 
the  section  as  it  now  stands  was  in  the  general  statutes  adopted  in  1873 
and  the  revised  statutes  adopted  in  1854,  and  seems  to  have  been  handed 
down  from  an  act  of  the  legislature  adopted  in  1796  that  may  be  found  in 
1  Litteirs  Laws,  p.  476.  It  wiU  thus  be  seen  that  a  law  for  which  there 
was  never  any  reason  in  the  jurisprudence  of  the  state  has  been  retained 
from  its  earliest  history  in  every  compilation  of  the  statutes.  It  stands 
now  and  has  always  stood  apart  from  all  other  sections  of  the  statute 
relating  to  the  selection  of  juries,  and  has  never  had  any  orderly  con- 
nection with  the  elaborate  system  of  laws  treating  of  this  subject  that 
have  from  time  to  time  been  enacted.  Not  only  so,  but  this  privilege 
allowed  aliens  is,  and  has  always  been,  contrary  to  the  spirit  of  Ameri- 

'*"An  examination  of  the  published  lica  v.  Mesca,  found  in  1  DaUas'  Re- 
opinions  of  other  courts  discloses  ports,  p.  73,  1  L.  Ed.,  42,  a  Pennsyl- 
the  fact  that  In  very  few  reported  vania  court  of  oyer  and  terminer 
opinions  has  it  ever  been  considered  granted  the  request  of  alien  prison- 
by  a  court  of  last  resort  in  the  Unit-  ers  for  a  jury  de  medietate  linguae, 
ed  States.  In  North  Carolina,  in  In  Richards  v.  Commonwealth,  de- 
1825,  the  question  was  presented  cided  by  the  Supreme  Court  of  Vir- 
to  the  Supreme  Court  of  that  State  ginia  in  1841,  and  reported  in  11 
in  the  case  of  State  v.  Antonio,  re-  Leigh,  p.  690,  the  question  of  the 
ported  in  11  N.  C.  200,  and  the  court  right  of  an  alien  prisoner  under  a 
denied  the  right  of  an  alien  to  de-  statute  like  ours  to  a  jury  de  m^edie- 
mand  such  a  jury.  In  People  v.  Mc-  tate  was  elaborately  considered,  and 
Lean,  a  case  decided  by  the  Supreme  the  court  held  that  the  right  to  or- 
Court  of  New  York  in  1807  and  re-  der  such  a  jury  was  within  the  dis^ 
ported  in  2  Johnson's  Reports,  p.  cretlon  of  the  trial  court." 
380,  the  trial  court  allowed  the  pris-  **  3  Blackstone's  Commentaries,  p. 
oner  the  privilege  of  a  jury  de  me-  361;  Bouvier's  Law  Dictionary,  tit. 
dictate  linguae,  and  in  a  brief  opin-  Jury;  Forsythe's  History  of  the  Law 
ion  the  court  said  that  it  was  proper  of  Juries,  p.  228. 
to  do  so.    In  the  case  of  Res  pub- 
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can  instituttons  and  the  public  policy  of  this  country.  No  good  reason 
can  be  assigned  why  an  alien  who  takes  np  his  abode  with  us  should  not 
be  tried  for  an  oftense  against  our  laws  in  the  manner  and  form  provided 
for  the  trial  of  other  offenders,  or  why  any  privilege  or  preference  should 
be  extended  to  aliens  that  is  not  extended  to  citizens;  and,  if  the  right  to 
such  a  jury  was  not  recognized  by  the  statute,  we  would  have  no  hesita- 
tion in  denying  it.  But,  as  the  right  to  his  jury  is  conferred  alone  by 
the  statute,  so  by  the  terms  of  the  statute  the  correctness  of  the  ruling  of 
the  trial  court  is  to  be  judged,  as  the  right  to  demand  a  jury  de  medietaU 
linguae  is  not  guaranteed  either  by  the  constitution  or  by  the  common  law 
as  expressed  in  it."" 

»  Wendling  v.  Com.,  137  S.  W.  204. 
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NOTES  OF  RECENT  DECISIONS. 

Auctions — ^Liability  of  Auctioneer. — ^An  auctioneer,  pursuant  to  an 
advertisement  for  the  sale  of  stock  at  public  auction  for  account  of  whom 
It  might  concern,  on  specified  terms,  offered  stock  for  sale  without  disclosing 
the  owner.  A  bid  was  accepted  and  the  stock  was  declared  sold  to  the 
bidder,  who  paid  the  partial  payment  demanded,  and  offered  to  pay  the 
balance  at  the  time  fixed  in  the  advertisement,  which  was  signed  by  the 
auctioneer  as  such.  The  purchase  price  was  made  payable  to  the  auctioneer 
at  his  office.  Held,  to  create  a  contract  in  which  the  auctioneer  was  the 
teller  and  the  bidder  the  buyer,  so  that  the  auctioneer  could  not  escape 
personal  liability  by  showing  that  he  disclosed  to  the  bidder  the  owner  of 
the  stock  on  the  day  of  sale  when  he  tendered  the  partial  payment  called 
for.* 

Boycotting — Conspibacy  to  Injube  Pbopebty. — ^Plaintift  is  a  "nonunion" 
manufacturer  of  wood  work,  employing  men  without  reference  to  their 
membership  in  labor  unions,  and  defendants,  the  officers  of  a  woodworkers' 
union,  requested  plaintiff  to  "unionize"  his  plant  by  employing  union  men, 
and  on  its  refusal  to  do  so  defendants  circulated  notices  among  the  ownen, 
contractors,  and  builders  of  the  city  to  the  effect  that  the  members  of  the 
union  would  refuse  to  handle  material  not  made  under  "strict  union  con* 
ditions,"  and  such  notices  contained  a  list  of  the  firms  working  under 
agreement  with  the  union,  which  omitted  plaintiff's  name,  and  the  union 
called  strikes,  enforced  by  fines  against  its  members,  against  the  builders 
and  contractors  who  used  plaintifTs  materials.  Held,  that  the  acts  of  the 
union,  through  defendants,  its  officers,  constituted  an  illegal  attempt  to 
injure  the  good  will  of  plaintiff's  business,  so  as  to  constitute  a  conspiracy 
which  would  be  enjoined;  the  fact  that  the  ordering  of  the  strike  was 
legal  being  immaterial.' 

Cabbiebs  op  Passengebs — Cabbyino  Passengebs  Past  Destination — 
Pboximate  Cause. — ^A  carrier  negligently  carried  a  woman  passenger 
beyond  her  station  and  compelled  her  to  alight  at  the  next  station  in  a 
dark  night  and  drizzling  rain  with  two  children  and  a  large  basket,  and 
she  could  not  reach  the  highway  leading  back  to  her  destination  because 
of  the  mud  and  walked  along  the  tracks  pointed  out  to  her  to  be  the  best 
way  to  go  and  fell  and  was  injured.  Held,  that  the  company  was  liable 
for  the  injuries  sustained,  as  it  ought  reasonably  to  have  anticipated  that 
she  would  walk  back  on  the  track,  so  that  its  negligence  was  the  proximate 
cause  of  the  injury .■ 

Chabities — Failube  of  Tbusts. — A  charitable  trust  to  found  a  home  for 
Presbyterian  clergymen  decayed  by  age  or  disabled  by  infirmity,  and  who 
do  not  use  tobacco  in  any  form,  did  not  -fail  because  of  the  failure  of 
applicants  for  admission  to  the  home  where  it  appeared  that  they  were 
deterred  not  by  the  restriction  against  the  use  of  tobacco,  but  by  a  restric- 
tion imposed  'by  the  managers  without  authority,  requiring  applicants  to 
separate  from  their  wives,  and  that,  if  the  latter  restriction  would  be 
removed,  there  would  bfe  more  than  enough  applicants  and  their  wives  to 
fill  the  home.* 

*  Meyer  v.  Redmond,  125  N.  Y.  S.  » Reimard  v.  R.  Co.,  77  A.  560 
1052.  (Pa.). 

*  Albro  J.  Newton  Co.  v.  Erickson,  *  Hamilton  v.  Mercer  Home,  77  A. 
126  N.  y.  S.  949.  630  (Pa.). 
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Chabities — Validity — Immoral  Doctbines  of  Religious  Institution. — 
A  bequest  to  an  institution  will  not  be  defeated,  as  against  public  policy, 
because  the  writings  upon  which  the  doctrines  of  such  religious  institutions 
are  based  may  be  susceptible  of  a  construction  which  would  make  them 
obnoxious  to  certain  common  standards  of  morality,  where  such  writings 
do  not  appear  to  constitute  a  part  of  the  religious  doctrines  of  the  chun^ 
at  least  not  with  the  offlensive  interpretation  put  upon  them/ 

Clubs — Dues — ^Poweb  to  Incbease. — ^A  club  organized  under  a  law  which, 
provides  that  the  fees  and  dues  of  the  members  of  societies  or  clubs 
authorized  thereunder  shall  be  established  by  by-laws  whicfi  shall  be  from 
time  to  time  modified  or  changed,  has  power  to  increase  the  annual  dues 
of  members  by  am  amendment  of  its  by-laws.* 

Conflict  of  Laws — Fobeign  Judgment — Pbosecution  foe  Cbiminai. 
Offence — Judgment  of  Fobeign  Coubt  Imposing  Fine  and  Awabdino 
Damages — Right  to  Sue  Upon  Judgment. — ^By  the  law  of  France,  where  an 
offender  is  prosecuted  for  a  criminal  oftence,  a  person  who  has  been 
injured  by  the  act  constituting  the  offence  has  the  right  of  intervening  in 
the  proceeding  and  claiming  damages  from  the  accused  in  respect  of  the 
injuries  sustained,  and  the  court,  while  imposing  a  fine  for  the  criminal 
oftence,  may  also  award  damages  to  the  injured  person.  Held,  that  in 
such  case  the  portion  of  the  judgment  of  the  French  court  which  awards 
damages  to  the  injured  person  can  be  severed  from  the  portion  which 
imposes  the  fine  and  is  of  a  penal  character,  and  an  action  can  be  main- 
tained in  this  country  upon  the  Judgment  to  recover  the  damages  awarded, 
without  any  breach  of  the  rule  of  international  law  that  the  courts  of  one 
country  will  not  enforce  the  penal  Judgments  of  the  courts  of  another 
country.* 

CoNTBACTS — Considebation — Pebfobmance  OF  LsGAL  OBLIGATION. — ^A  Con- 
tractor, who  agreed  to  construct  a  house  in  a  workmanlike  manner,  being 
bound  without  additional  consideration  to  put  in  a  foundation  for  the 
cellar  walls  where  the  wetness  of  the  soil  rendered  one  necessary,  Uiough 
such  a  foundation  was  not  called  for  by  the  contract  or  contemplated  when 
it  was  made,  he  could  not  recover  on  the  owner's  promise  to  pay  for  this 
extra  work,  as  the  promise  was  without  consideration.* 

CoNTBACTS — MoBAL  OBLIGATION — CoNsiDEBATioN. — The  moral  Obligation 
resting  on  a  corporation  to  furnish  assistance  and  care  to  an  injured 
employee  for  whose  injury  the  corporation  was  in  no  wise  responsible, 
constitutes  a  sufficient  consideration  for  an  agreement  made  by  Its  president 
to  pay  a  physician  for  professional  services  rendered  such  employee.* 

CoNTBACTS — ReSTBAINT  OF  TbaDE — COVENANT  NOT  TO  CaBBY  ON  OB  BB 
CONCEBNED     IN     CaBBTING     ON     A     BUSINESS — ^EMPLOYMENT     AS     SeBVANT. — 

Defendant  was  employed  by  plaintiffs,  a  company  engaged  in  the  business 
of  chimney  sweeping,  upon  the  terms  of  an  agreement  which  contained  a 
covenant  by  which  he  undertook  that  he  would  give  the  whole  of  his  time 
and  services  to  the  company;  that  he  would  not  undertake  any  work  or 
orders  of  any  kind  except  for  the  company  and  in  their  name  and  on  their 
behalf,  nor  carry  on  or  be  concerned  in  carrying  on  the  business  of  a 
chimney  sweep  either  by  himself  or  in  conjunction  with  any  other  person 
or  persons  now  or  at  any  time  within  a  radius  of  three  miles  of  a  specified 
point.  After  leaving  plaintifTs  employment  defendant  was  engaged  as  a 
Journeyman  chimney  sweep  by  a  person  carrying  on  business  in  compe- 

•In  re  Kramp's  Estate,  77  A.  814  'Raulin  v.  Fischer,  104  L.  T.  849 
(N.  J.).  (Bng.). 

*  Thompson  v.  Wyandauch  Club,  *  Creamery  Package  Co.  v.  Russell, 
127  N.  Y.  S.  195.  78  A.  718  (Vt). 

•Scott  V.  Monte  Cristo  Co.,  115  P.  64  (Cal.). 
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tition  with  the  plaintiffs  in  the  prescribed  area.  Held,  that  the  covenant 
entered  Inta  by  defendant  wsls  not  broken  by  his  acting  as  a  servant  to  a 
chimney  sweep.** 

CoNTBAOrs — ^Acceptance  of  Offeb— -Knowledge  of  Offeb.— Where  plaintiff 
deposited  money  with  defendant  trust  company  relying  only  on  its 
advertisement  that  it  "allows  interest  on  deposits,"  and  ignorant  of  its  rules 
for  paying  2  per  cent,  interest  computed  at  certain  times  and  in  a  certain 
manner,  there  was  no  contract  on  the  theory  of  an  acceptance  of  an  offer 
to  pay  such  interest  so  computed,  as,  in  order  for  a  contract  to  so  arise, 
all  the  terms  of  the  offer  must  have  been  known.^ 

Defamation— Privileged  Communications. — Advice  by  an  attorney  to 
a  client  as  to  the  business  integrity  of  a  third  person  with  whom  such 
client  has  been  dealing  is  privileged.  But,  when  such  advice  is  given  in 
a  public  or  semipublic  place  in  a  loud  voice  and  in  hearing  of  divers  per- 
sons, and  is  addressed,  not  to  the  client,  but  to  the  third  person,  is 
slanderous,  and  without  need  of  either  publicity  or  loud  utterance,  express 
malice  is  a  jury  question." 

Eminent  Domain — Cbeation  of  Nuisance — ^Liability. — ^A  city  may  not, 
in  its  own  right,  or  under  the  authority  of  the  board  of  health,  create  a 
nuisance  to  adjacent  property  by  establishing  a  dumping  ground  for  garbage 
and  refuse  matter  without  first  making  full  compensation  to  the  owner  of 
the  adjacent  property." 

EviDENCB — ^Dtino  DECLARATIONS — Admissibilitt. — 1.  The  admissibility 
of  dying  declarations  is  only  prima  facie  a  question  for  the  court.  After 
testimony  as  to  the  statements  of  the  deceased  is  admitted  it  is  for  the  jury 
to  determine  whether  they  were  in  fact  made  by  him  when  he  was  in  th& 
article  of  death  and  when  conscious  of  his  condition,  so  as  to  make  them 
dying  declarations.  Even  when  the  jury  is  satisfied  that  the  statements 
attributed  to  the  deceased  were  made  by  him,  and  that  he  was  at  that  time 
in  a  dying  condition  and  conscious  of  that  fact,  they  should  still  be  received 
with  great  care. and  weighed  with  caution.  2.  The  admissibility  of  dying 
statements  attributed  to  a  deceased  person  is  not  affected  by  the  fact  that 
the  statements  may  have  been  elicited  in  response  to  questions  put  to  him 
by  a  bystander,  nor  does  it  matter  how  or  by  what  means  the  deceased 
becomes  conscious  that  he  is  dying,  provided  he  is  really  conscious  of  that 
fact  and  impressed  with  the  solemnity  of  his  situation.  The  circumstances 
under  which  one  mortally  wounded  might  be  apprised  of  his  dying  con- 
dition, as  well  as  the  fact  that  he  made  his  statements  in  response  to 
questions  or  under  other  circumstances,  may  affect  the  credibility  of  the 
alleged  statements,  and  the  jury,  in  the  light  of  the  facts  and  in  the 
exercise  of  the  caution  required  by  law,  would  have  the  right  to  accept 
them  as  true  or  to  reject  them  as  unworthy  of  credit,  because  they  might 
be  considered  due  to  outside  influence  or  because  made  in  a  spirit  of 
revenge,  or  because  made  under  such  circumstances  that  the  declarant  was 
either  unable  to  state  the  facts  or  unwilling  to  do  so.^* 

Husband  and  Wife — Alienation  of  Affections — Nature  of  Action. — 
The  action  of  a  husband  for  the  alienation  of  his  wife's  affections  extends 
to  all  wrongful  interference  by  others,  causing  a  wife  to  leave  her  husband 
or  to  do  things  destructive  of  marital  happiness,  the  gist  of  action  being 
the  enticing  of  the  wife  and  alienation  of  her  affections,  and  not  depending 

"  Ramanour  Co.  v.  Brixey,  104  L.  "  City  of  Georgetown  v.  Ammer- 

T.  809   (Eng.).  man.  136  S.  W.  202  (Ky.). 

"Stone  V.  St.  John  Union  Trust  "Smith   v.    State,   71   S.   E.   606 

Co.,  130  S.  W.  825  (Mo.).  (Ga.). 

" Kruse  v.  Rabe,  79  A.  316  (N.  J.). 
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on  the  debauching  of  the  -wife,  but  neither  her  voluntary  bestowal  of 
affections  upon  one  who  did  nothing  wrongful  to  gain  it,  nor  her  inter- 
course  with  one  who  did  not  seduce  her,  will  support  the  action." 

Husband  and  Wife— Expendittjbe  By  Wife  fob  Necessames — Reootebt 
OF  Husband. — A  wife,  abandoned  by  her  husband,  who  departed  the  state, 
having  obtained  necessaries  for  the  family  and  paid  therefor  with  her 
private  means  and  money  earned  by  her,  may,  under  the  theory  of  subro- 
gation to  the  rights  of  those  who  furnished  the  necessities,  recover  of  her 
husband  the  amount  expended  therefor.^ 

iNstJBANCE  —  Fire  —  Provision  Against  Fibewobks  —  Genebal  Mi»- 
CHANDiSE  Stobe. — In  the  absence  of  fraud  or  mistake,  recovery  cannot  be 
had  on  a  fire  policy,  conditioned  to  "be  void  if  (any  use  or  custom  of 
trade  ♦  ♦  ♦  to  the  contrary  notwithstanding)  there  be  ♦  *  ♦  on 
the  above-described  premises  ♦  ♦  ♦  fireworks,"  where  fireworks  were 
kept  in  stock  in  the  building  at  the  time  of  the  fire,  and  this,  though  the 
building  was  insured  as  a  "general  merchandise"  store,  and  fireworks  are 
generally  kept  in  such  a  store;  the  keeping  of  them  not  being  necessary 
in  such  a  business,  and  this,  too,  though  the  prohibition  is  in  the  printed 
part,  and  the  description  of  the  business  to  be  conducted  on  the  premises 
is  in  writing,  the  written  part  not  overriding  the  printed  part,  except  in 
case  of  irreconcilable  confiict.'^ 

Judgment — Res  Judicata. — On  February  3,  1908,  plaintiff,  while  riding 
in  a  wagon,  was  run  into  by  the  defendant's  trolley  car,  and  as  a  result 
his  horse  and  wagon  were  damaged,  and  he  was  injured  in  his  person. 
He  brought  suit  to  recover  damages  for  injuries  to  his  horse  and  wagon, 
and  recovered  a  judgment  for  $200.75  on  August  10,  1908,  which  judgment 
was  paid.  On  August  19,  1908,  he  brought  suit  to  recover  damages  for 
the  injuries  to  his  person  received  in  the  same  incident.  Held,  that  the 
first  judgment  and  its  satisfaction  bars  the  second  action." 

Landlord  and  Tenant — ^Repairs — ^Negligence. — ^A  landlord  who  though 
under  no  duty  to  make  repairs  on  premises  leased  by  him .  neverthelesi 
made  some  repairs  at  the  request  of  his  tenant,  is  liable  in  damages  to  the 
tenant,  it  appearing  that  the  landlord  was  negligent  in  doing  the  work, 
the  negligence  consisting  in  laying  a  new  floor  in  a  barn  on  old  beams 
with  the  result  that  the  floor  collapsed  under  one  of  the  plaintifTs  horses, 
causing  the  horse's  death." 

Landlobd  and  Tenant — Misconduct  of  Subtenant. — A  tenant  is  under 
no  implied  obligation  to  answer  for  the  good  conduct  of  a  subtenant,  and 
cannot  control  his  conduct  outside  the  terms  of  his  lease.** 

License — ^Real  Pbopebty — Revocability. — ^At  law  a  license  cannot  create 
or  transfer  any  interest  in  land;  and  it  is  revocable,  though  granted  for  a 
valuable  consideration,  and  though  money  may  have  been  expended  on 
the  faith  of  it.» 

Masteb  and  Servant — Termination  of  Service — Custom — Judicial 
Notice  of — Right  of  Servant  to  Wages  Accrued  Due. — Plaintiff,  who  was 
a  domestic  servant,  entered  the  service  of  defendant  on  the  3rd  November. 
On  the  17th  November  she  gave  notice  to  leave  at  the  end  of  the  first 

"De  Ford  v.  Johnson,  133  S.  W.  "La  Brasca  v.  Hinchman,  79  A. 

393  (Mo.).  885   (N.  J.). 

"  DeBrauwere  v.  De  Brauwere,  126    .      *  Mudge  v.  West  End  Co.,  125  N. 

N.  Y.  S.  221.  Y.  S.  15. 

"  Norfolk   Ins.  Co.   v.  Talley,  71  "  Baynard  v.  Every  Evening  Print- 

S.  E.  354   (Va.).  ing  Co.,  77  A.  885  (Del.). 

"  Ochs  V.  R.  Co.,  77  A.  533  (N.  J.). 
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month  of  her  service,  and  accordingly  left  on  the  3rd  December.  Defendant 
declined  to  pay  her  wages  for  the  month  during  which  she  had  been  in 
his  service,  and  plaintiff  brought  an  action.  A  custom  was  set  up  on  her 
behalf  that  in  a  contract  of  domestic  service  either  party  was  entitled  in, 
the  absence  of  special  terms  as  to  notice  to  put  an  end  to  the  contract  at 
the  end  of  the  first  month  by  notice  given  at  or  before  the  expiration  of 
the  first  fortnight.  No  evidence  was  given  of  such  a  custom,  but  t^e  judge 
said  that  he  had  taken  judicial  notice  of  it  before,  and  that  he  would  do 
80  upon  this  occasion.  He  therefore  gave  judgment  for  plaintiff  for  the 
amount  claimed.  Held,  that  the  judge  was  entitled  to  take  judicial  notice 
of  the  custom,  and  that  plaintiff  was  entitled  to  the  month's  wages  which 
had  accrued  due  although  she  had  wrongfully  left  defendant's  service." 

Mines  and  Minerals — ^Fireclay. — The  reservation  of  "mines  and  min- 
erals" includes  any  thing  exceptional  in  use,  character,  or  value,  provided 
that  it  is  included  in  the  words  "minerals"  as  usually  understood  by  land- 
owners, and  persons  engaged  in  mining  or  commerce.  Therefore  fireclay 
lying  in  seams  at  a  depth  varying  from  60  ft.  to  140  ft.  below  the  sur- 
face, not  forming  the  subsoil  of  the  place  in  question,  obtained  by  under- 
ground workings,  and  used  for  making  goods  of  a  high  grade  capable  of 
resisting  great  heat,  was  held  to  be  a  **mineral"  within  the  reservation." 

Municipal  Cobporations — Sewers — Defects. — ^A  city  was  not  liable  for 
the  overflowing  of  a  sewer  into  plaintiff's  premises,  where  the  backing  up 
of  the  sewage  was  caused  by  a  stoppage  of  sticks  used  by  children  playing 
in  the  street,  where  it  did  not  appear  how  long  the  stoppage  had  existed, 
so  that  any  reasonable  inspection  would  have  revealed  the  obstruction." 

Municipal  Corporations — Officers — ^Liability  In  Tort. — ^The  members 
of  the  municipal  council  of  a  city,  authorized  to  conduct  the  affairs  of  the 
city,  are  not  liable  in  tort  to  an  individual  aggrieved  by  the  action  of  the 
council  in  denying  without  hearing  his  petitions  for  the  restoration  of 
water  rates,  for  the  removal  of  a  police  ofllcer  for  an  unprovoked  assault 
on  him,  and  for  placing  on  file  without  notice  certain  petitions  presented 
by  him,  though  the  members  acted  towards  him  with  ill  will;  they  being 
answerable  to  the  public  alone." 

Neolioence — Theaters  and  Shows — Intervening  Cause. — Defendants 
constructed  a  performers'  platform  as  a  part  of  the  accessories  of  a  street 
fair  in  a  negligent  and  unsafe  manner.  No  provision  was  made  to  keep 
children  from  going  beneath  the  stand,  or  from  keeping  the  crowd  from 
going  upon  it.  Plaintiff's  minor  son  was  killed  by  the  collapse  of  the  stand 
while  under  it,  due  to  many  persons  crowding  upon  it  in  order  to  see 
certain  attractions  afforded  by  the  fair.  Held,  that  the  climbing  of  the 
spectators  on  the  platform,  and  the  surging  of  the  crowd  against  and 
around  it,  was  not  such  an  intervening  cause  as  to  relieve  defendants  from 
liability  for  their  original  negligence." 

Nuisance  —  Noxious  Vapors  —  Damages.  —  Held,  that  plaintiffs  were 
entitled  to  recover  damages  for  injuries  to  their  growing  crops  of  vege- 
tables, caused  by  noxious  products,  smoke,  and  soot  emitted  from  an  oil 
refinery  owned  and  operated  by  defendant,  notwithstanding  that  there  was 
no  evidence  of  negligence  on  the  part  of  defendant  in  operating  the 
refinery." 

"  George  v.  Davies,  104  L.  T.  648  "  Hodgdon  v.  Moulton,  93  N.  E. 

(Eng.).  656  (Mass.). 

"Caledonian  R.   Co.  v.  Glenborg  "Murrell  v.  Smith,  133  S.  W.  76 

Co.,  104  L.  T.  657  (Eng.).  (Mo.). 

"Byer  v.  New  York,  126  N.  Y.  S.  "Vautier  v.  Atlantic  Co.,  79  A. 

455.  814  (Pa.). 
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Officers — Public  Buildings — Subscbiption  to  Induce  Location. — It  was 
no  objection  to  the  selection  of  a  site  worth  exceeding  $32,000  for  the 
location  of  a  post  office  building  by  the  Secretary  of  the  Treasury  that 
Ck)ngress  has  restricted  the  amount  of  public  funds  to  be  paid  therefor 
to  $15,000,  and  that  private  citizens  had  agreed  to  donate  the  balance  if  the 
more  valuable  site  were  selected,  there  being  no  claim  that  the  Secretary 
was  not  wholly  free  from  any  influence,  save  his  Judgment  of  the  suit- 
ableness of  the  location  and  the  donations  towards  the  cost** 

Parent  and  Child — Tobts  of  CmiJ) — ^Pabticipation  By  Parent. — To 
charge  a  parent  with  his  child's  tort,  the  parent's  participation  must  be 
alleged  and  proved;  it  not  being  presumed  as  a  matter  of  law  from  the 
relationship.  That  defendants*  infant  entered  plaintiffs*  employ  with 
defendants*  consent,  and  he  turned  over  his  wages  to  them,  did  not  make 
him  the  agent  or  servant  of  defendants,  seas  to  charge  them  with  liability 
for  his  conversion  of  the  employers'  money.** 

Parent  and  Child— Necessaries — ^Father's  Liability. — A  husband  who 
allowed  his  wife  and  their  family  physician  to  take  his  minor  child  to  a 
city  for  treatment  by  a  surgeon,  and  the  two  physicians  found  that  the  only 
hope  of  saving  the  child's  life  was  an  immediate  operation,  which  was  then 
properly  performed,  he  is  liable  for  the  surgeon's  fee,  though  the  child  died 
and  the  operation  was  without  his  knowledge  and  against  his  wishes,  but  of 
which  latter  fact  the  surgeon  was  uninformed.** 

Pabent  and  Child— Neglect  to  Support — "Necessaby." — A  statute  pro- 
vides that  if  any  father  without  lawful  excuse  neglects  to  provide  such 
infant  with  ''necessary"  food,  etc.,  he  shall  be  punished.  D  and  his  wife 
separated,  the  wife  going  to  her  father's  house,  taking  with  her  one  child 
of  the  marriage,  and  another  was  born  at  the  house  of  the  wife's  father, 
and  both  the  children  were  there  supplied  with  all  necessary  food,  etc.  D 
after  the  separation  contributed  nothing  to  their  support.  Held,  that  "neces- 
sary" food,  clothing,  and  lodging,  as  used  in  the  statute,  is  food,  etc.,  which 
the  infant  actually  needed  at  the  time;  and  that  as  the  infant  children 
were  receiving  necessary  food,  etc.,  D  was  not  guilty.** 

Physicians  and  Suboeonb — ^**CHiB0PBAeTic." — ^The  system  of  practice 
called  "chiropractic,"  consisting  of  an  examination  of  the  spine  with  the 
fingers,  and  the  adjustment  of  vertebrae,  thereby  removing  the  cause  of 
disease,  involves  diagnosis  and  physical  treatment,  and  is  within  the  statute 
of  1901,  prohibiting  any  person  from  practicing  medicine  or  surgery  or 
from  attempting  to  treat  the  sick  without  first  obtaining  a  license.** 

Public  Place— Annoyance  of  Passenoebs — ^Language  Only  Heabo  By 
Pebsonb  In  Public-House. — By  a  by-law  made  by  a  County  Council,  any 
person  who  in  any  street  or  public  place  should  make  use  of  any  profane, 
obscene,  or  indecent  language  to  the  annoyance  of  passengers  should  be 
liable  to  a  penalty.  Held,  that  the  by-law  did  not  apply  to  the  use  of 
alleged  indecent  language  in  a  public-house  to  persons  therein.** 

Religious  Societies — ^Riohts  of  Rectob  and  Congbegation  of  Episcopal 
Chubch. — The  powers  of  the  vestry ,to  affect  the  relation  between  the  rector 
and  congregation,  must  be  exercised  in  subordination  to  the  church  canons, 
and  the  vestry  may  not  by  resolution  dispense  with  a  rector's  services  and 

**  Currier  v.  U.  S..  184  Fed.  7jD0.  «» State  v.  Thornton,  134  S.  W.  519 

** McCarthy  v.  Heiselman,  125  N.      (Mo.). 
Y.  S.  13.  **  State  v.   Smith,   135  S.  W.  465 

*•  French  v.  Burlingame,  134  S.  W.      (Mo.). 
1100  (  Mo.).  **Russon  v.  Button,  104  L.  T.  601 

(Eng.). 
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discharge  him  from  office  without  action  of  the  -superior  ecclesiastical 
authority.  The  position  of  rector  necessarily  carries  with  it  the  right,  as 
well  as  the  obligation,  to  perform  the  religious  duties  incident  to  his 
position,  and  includes  the  right  of  admission  to  the  church  building,  and 
unhampered  opportunity  for  performance  of  all  religious  duties,  and, 
where  the  vestry  without  authority  from  the  superior  ecclesiastical  body 
of  the  diocese  attempt  to  terminate  the  relations  between  the  rector  and 
the  congregation,  they  cannot  exclude  him  and  the  people  from  the  church 
building  and  prevent  him  from  conducting  religious  services  therein,  and 
any  attempt  to  do  so  may  be  restrained  by  injunction.** 

Rewards — Public  Officebs — City  Jaileb. — A  city  jailer  having  in  his 
custody  one  suspected  of  stealing  property,  and  who  procures  from  such 
person  in  the  jail,  while  on  duty  as  jailer,  a  confession  as  to  the  whereabouts 
of  the  property,  which  enables  him  to  recover  it,  is  forbidden  by  public 
policy  to  receive  a  reward  for  its  recovery." 

Sales — Contbact — Iin>EFiNiTENESS. — ^An  order  for  |360  worth  of  jewelry 
to  be  made  up  of  articles  named  in  a  price  list  contained  in  the  order,  is 
void,  where  it  cannot  be  determined  from  the  writing  itself  either  the 
Quantity,  quality  or  price  of  any  of  the  articles  specified,  which  the  plain- 
tiffs were  bound  to  ship  and  which  the  defendant  agreed  to  purchase.** 

Seabchebs  and  Seizures — Police  Offioebs — Physical  Examination. — 
A  physical  examination  by  the  superintendent  of  police  of  Chicago  of 
policemen,  as  authorized  by  ordinance,  to  determine  whether  policemen 
are  able  to  perform  their  duties,  enacted  under  an  act  providing  for  the 
incorporation  of  cities,  and  authorizing  the  council  of  cities  to  regulate 
the  police  thereof,  is  not  an  invasion  of  Const.,  art.  2,  sec.  6,  guaranteeing 
immunity  from  unreasonable  searches;  and  while  the  superintendent  may 
not  forcibly  make  a  physical  examination  of  a  policeman,  yet  a  policeman 
who  refuses  to  submit  to  an  examination  and  to  abide  by  the  Tules  of  the 
department  commits  the  offense  of  disobeying  the  superintendent,  and 
subjects  himself  to  a  charge  before  civil  service  commission.*^ 

Taxation — Severance  of  Oil,  Gas,  and  Minebals. — The  title  to  oil,  gas, 
and  minerals  may  be  severed  from  the  grant  of  the  surface  of  unseated 
land,  and  may  be  separately  taxed  if  they  have  taxable  value.**' 

Telegraphs  and  Telephones — ^Failure  to  Give  Sebvicb — Action. — ^A 
telephone  company  is  a  common  carrier  of  intelligence,  engaged  in  a  public 
service,  holding  itself  out  to  the  public,  in  consideration  of  certain  fees 
exacted,  as  able,  ready,  and  willing  to  enter  into  contracts  which  will  place 
persons  in  direct  communication  with  each  other;  and  it  may  also  hold 
Itself  out  to  render  their  services,  such  as  the  transmission  of  messages. 
Its  liability  being  measured  by  the  duty  assumed.  It  is  not  necessary,  to 
justify  a  recovery  against  a  telephone  company  for  failure  to  place  persons 
In  communication,  that  it  should  appear  that  the  service  fee  was  actually 
paid  by  the  person  desiring  the  service;  it  being  sufficient  that  an  agree- 
ment to  pay  it  is  made  with  the  person  accepted  by  the  telephone  company 
as  responsible.** 

*•  Ackley  v.  Irwin,  125  N.  Y.  S.  672.  •»  People  v.  Steward,  94  N.  E.  511 

**Buek  V.  Nance,    70    S.    B.    515       (111.). 
(Va.).  **  Rockwell  Co.  v.  Warren  Co.,  77 

*•  Price  V.  Wiesner,  111  Pac.  440      A.  665  (Pa.). 
<Ka8.).  ** Jones  v.  Cumberland  Tel.  Co., 

130  S.  W.  994  (Ky.). 
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Telegraphs  and  Telephones— Right  to  Cboss  Rahjioad  Right  of  Wat 
WITH  Wibes. — ^Where  a  telephone  company  confitmcts  Its  lines  along  a 
public  highway  in  a  proper  manner  under  the  terms  of  the  legiEdatiTe 
grant  and  uses  them  in  the  public  service,  a  railroad  company  has  no 
authority,  either  by  itself  or  by  an  employee,  to  treat  the  wires  at  a  rail- 
road crossing  as  a  nuisance  and  cut  them  down,  if  they  do  not  in  any 
way  endanger  railroad  employees  or  interfere  with  the  moving  of  trains, 
or  with  the  railroad  right  of  way.^ 

Trade  Marks — ^Invalid  Trade  Name — Unfair  CJompetition. — ^The  word 
"Rubberoid"  or  "Ruberoid"  being  a  descriptive  word  meaning  like  rubber 
was  not  the  proper  subject  of  a  trademark  by  a  manufacturer  to  designate 
a  certain  kind  of  roofing  material  manufactured  by  it  And  it  was  not 
unfair  competition  for  another  manufacturer  of  roofing  material  to  put  out 
its  goods  under  the  name  of  "Rubbero"  roofing,  it  appearing  that  the  only 
imitation  by  the  latter  company  of  the  roofing  of  the  former  company  was 
that  which  existed  in  the  use  of  the  word  "Rubbero/'  and  that  only  by  the 
asserted  resemblance  to  the  word  "Ruberoid."^ 

Wills — Signature — "End." — ^A  statute  requires  that  every  will  be  in 
writing,  and,  unless  the  person  making  it  be  prevented  by  the  extremity 
of  his  last  sickness,  that  it  shall  be  signed  by  him  "at  the  end  thereoL" 
Held,  that  the  "end"  of  a  will,  under  the  statute,  is  the  logical  end  of 
testator's  disposition  of  his  property,  wherever  it  appears  on  the  paper, 
and  not  the  point  spatially  farthest  removed  from  the  beginning;  and 
where  testatrix,  after  having  written  the  first  page  of  a  will,  skipped  the 
second  page,  filled  the  third  page,  and  then  returned  to  the  second,  having 
completed  the  disposition  of  her  property  at  about  the  middle  of  the  second 
page,  and  signed  her  name  there,  the  statute  was  complied  with.** 

Witnesses  —  Grand  Jury  —  Privileged  Communications  —  Telegraphic 
Messages. — Telegraphic  messages  in  the  possession  of  the  oflicers  of  a  tele- 
graph company  are  not  privileged  communications,  and  their  production  can 
be  compelled,  and  an  agent  of  a  telegraph  company  may  be  compelled  by 
proper  process  to  produce  such  messages  before  a  gnrand  Jury,  and  no  rule 
of  the  company  may  excuse  him  from  liability  to  punishment  for  refusal 
so  to  do." 

Words  and  Phrases — ^"Workman" — "Laborer*' — "Artisan" — "ARraTCER" 
— "Mechanic" — "Craftsman." — ^The  differences  in  meaning  of  the  words 
"workman,"  "laborer,"  "artisan,"  "artificer,"  "mechanic"  and  "craftsman" 
are  as  follows:  "Workman"  is  the  general  term  which  frequently  applies 
to  one  who  does  relatively  skilled  work,  as  contrasted  with  a  "laborer" 
whose  work  demands  strength  or  exertion  rather  than  skill.  An  "artisan" 
is  one  who  is  employed  in  an  industrial  or  mechanic  art  or  trade.  "Me- 
chanic," once  synonjrmous  with  "artisan,"  is  now  commonly  restricted  to 
a  workman  who  is  skilled  in  constructing,  repairing,  or  using  machinery. 
A  "craftsman"  is  one  who  practices  a  handicraft  "Artificer"  commonly 
implies  power  of  contrivance  or  adaptation  in  the  exercise  of  one's  craft^ 

^•Alt  V.  State,  129  N.  W.  432  **Re  Stinson's  Estate,  77  A.  807 
(Neb.).  (Pa.). 

«  Standard  Paint  Co.  v.  Trinidad  •  Ex  parte  Gould,  132  S.  W.  364 
Asphalt  Co.,  31  S.  C.  456  (U.  S.).  (Tex.). 

^  State  V.  Ottawa,  113  Pac.  392,  Kas. 
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In  our  last  number  the  Docket  promised  his  readers  a  com- 
parison of  the  procedure  on  the  trial  of  Dickman  for  murder  in 
England — ^the  report  of  which  was  begun  in  that  number  and 
is  concluded  in  this — ^with  the  procedure  on  a  trial  for  murder  in 
a  city  or  town  of  one  of  our  states.  He  proposes  now  to  describe 
how  siich  a  case  would  have  been  begun,  conducted  and  concluded 
in  any  one  of  the  Western  or  Southwestern  states.  In  New  Eng- 
land the  procedure  would  have  been  more  nearly  approached  the 
English  procedure,  though  it  would  not  have  been  so  prompt  or 
so  sure,  but  in  any  of  the  states  from  New  York  to  California  and 
from  Minnesota  to  Florida  the  course  of  the  trial  would  be  substan- 
tially as  stated  hereafter. 


In  a  matter  of  speed,  English  criminal  procedure  is  the  hare 
and  American  criminal  procedure  is  the  tortoise,  and  in  the 
thousands  of  cases  which  are  printed  in  our  law  reports  the 
Docket  has  been  unable  to  find  a  single  one  in  which  the  tortoise 
has  under  any  circumstances  passed  the  hare  or  even  overtaken  it 
as  it  did  in  the  well  known  fable. 


With  King  v.  Dickman  let  us  compare  the  Texas  case  of 
State  V.  Gates,  reported  in  half  a  dozen  current  volumes  of  the 
decisions  of  the  Court  of  Appeals  of  Texas.  In  November,  1904, 
Gates  was  tried  for  having  murdered  a  man  named  AronoflF  in 
Dallas,  Texas.  The  proof  was  that  two  men  entered  the  store 
of  the  deceased  to  rob  him,  and  when  his  wife  rushed  to  his  res- 
cue and  fired  a  pistol  at  one  of  them,  they  both  shot  at  her  hus- 
band and  killed  him.  The  prisoner  was  convicted  of  murder.  He 
appealed  to  the  Court  of  Appeals  and  in  April,  1905,  that  Court 
ordered  a  new  trial  on  the  ground  that  there  had  been  an  irregu- 
larity in  drawing  the  names  of  the  jurors  from  the  box  to  select 
the  venire.  Gne  of  the  judges  refused  to  reverse  the  case  on  so 
slight  a  technicality,  saying:  "I  do  not  think  there  is  any  re- 
versible error  in  this  case.  While  the  statute  directing  the  man- 
ner of  selecting  the  venire  is  mandatory,  still  I  do  not  think  the 
legislature  contemplated,  nor  can  the  courts  be  justified  in  hold-? 
ing,  that  a  harmless  error  or  an  immaterial  violation  of  the  pro-» 
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visions  of  the  statute  in  reference  to  selecting  a  venire  should 
operate  to  reverse  a  case.  The  facts  show  that  there  was  origi- 
nally 520  names  in  the  box  from  which  the  venire  was  drawn; 
that  150  names  were  drawn  from  said  box;  leaving  370  names 
from  which  the  appellant's  venire  was  selected.  It  occurs  to 
me  that  this  would  be  such  an  immaterial  violation,  if  viola- 
tion at  all,  of  the  provisions  of  the  statute,  as  would  npt  author- 
ize a  reversal  of  this  case.''  •  In  the  fall  of  1905,  the  prisoner 
was  again  put  on  trial  and  a  second  time  convicted  of  murder- 
On  May  9,  1906,  the  case  was  again  reversed  in  the  Appellate 
Court  by  two  judges  to  one  on  the  ground  that  the  jury 
should  have  been  told  that  if  the  wife  shot  the  husband,  the 
prisoner  was  not  guilty  of  murder.  In  the  spring  of  1906  the 
prisoner  was  once  more  convicted  of  murder  by  the  jury,  and  on 
May  15,  1907,  the  conviction  was  affirmed.  Now  one  would  think 
that  the  judicial  comedy  had  been  played  to  the  end,  but  no ;  the 
resources  of  the  Texas  criminal  lawyer  were  not  exhausted,  for 
a  month  later  the  Appellate  Court  grants  a  reversal,  overrule 
itself  and  orders  a  new  trial,  this  time  because  the  trial  court  did 
ndt  properly  define  murder.  In  the  fall  of  1908  the  prisoner  is 
once  more  tried  and  convicted  of  murder.  Again  he  appeals  to 
the  Court  of  Appeals,  which,  in  March,  1909,  affirms  the  con- 
viction, but  the  next  June  it  repeats  what  it  had  done  two  years 
before,  orders  a  rehearing,  reverses  itself,  and  grants  another  new 
trial,  this  time  on  the  ground  that  the  judge  who  tried  the  case 
was  not  properly  appointed  to  do  so.  In  May  the  prisoner  is  put 
on  trial  again,  but  the  jury  this  time  disagrees,  and  in  July,  1911, 
he  is  once  more  tried  and  convicted,  once  more  he  appeals  to  the 
Court  of  Appeals  and  once  more  he  is  given  a  new  trial,  this  time 
on  the  ground  of  an  error  in  the  wording  of  the  verdict.  On 
November  4,  1911,  he  is  again  put  on  trial,  convicted  of  murder 
and  sentenced  to  be  hanged.  Here  ends  for  the  present  the 
judicial  opera  bouffe.  Tried  seven  times  by  different  juries,  six 
times  convicted  and  sentenced  to  death,  twice  his  conviction 
aflSrmed  by  the  Court  of  Appeals  and  five  times  reversed  by  that 
tribunal.* 


In  the  Dickman  case  the  trial  opened  on  July  4,  1910.  On 
July  7  the  prisoner  was  convicted  and  sentenced  to  death.  On 
July  22  at  10  o'clock  in  the  morning,  his  appeal  was  argued 
before  the  Court  of  Criminal  Appeal  in  Lrondon  and  at  2  o'clock 
in  the  aftenoon  the  judgment  of  the  Court  was  delivered  affirming 

.  *86  8.  W.  Rep.  769;  96  Id.  108;  103  Id.  859;  121  Id.  370. 
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the  conviction.     On  the  morning  of  August  10,  1910,  the  con- 
victed man  was  hanged. 


Now  let  us  take  the  various  proceedings  in  their  order.  First 
the  indictment.    In  the  English  case  it  is  in  these  words: 

"County  of  Northumberland,  to  wit:    The  jurors  of  our  Lord,  the  King» 

present  that  John  Alexander  Dickman,  on  the day 

of ,  1910,  feloniously,  wilfully  and  of  his  malice  afore- 
thought did  kill  and  murder  one  John  Innis  Nesbit,  against  the  peace  of 
our  Lord,  the  King,  his  Crown  and  dignity." 

This  is  so  plain  and  simple  that  it  would  be  difficult  for  the 
most  astute  advocate  to  confuse  its  meaning.  But  if  he  endeav- 
ored to  do  so,  the  English  law  requires  him  to  make  his  objection 
before  the  witnesses  begin  to  testify,  so  that  if  there  is  anything 
wrong  the  judge  may  amend  it  at  once,  and  the  law  also  says  that 
the  formal  absence  ol  the  beginning  or  conclusion  shall  not  affect 
the  validity  of  the  indictment.  But  here  is  the  ordinary  form  of 
an  indictment  in  most  of  the  states : 

"That  G.  W.  and  C.  W.,  late  of  the  County  of  P,  and  State  of  Missouri, 

on  the day  of  ,  1904,  at  the 

County  of  P  and  State  of  Missouri,  did  then  and  there,  in  and  upon  the 
body  of  one  E.  P.,  then  and  there  being  unlawfully,  wilfully,  feloniously, 
premeditatedly,  on  purpose,  and  of  malice  aforethought  make  an  assault, 
and  with  a  certain  dangerous  and  deadly  weapon,  to-wit,  a  club,  which 
said  club  was  then  and  there  of  the  length  of  four  feet,  of  th^  breadth  of 
two  inches,  and  of  the  weight  of  10  pounds,  and  which  said  club  the  said 
G.  W.  and  C.  W.,  then  and  there  in  hands  had  and  held,  the  said  G.  W. 
and  C.  W.  did  then  and  there  unlawfully,  wilfully,  feloniously,  premedi- 
tatedly, on  purpose,  and  of  their  malice  aforethought  strike  and  beat  him, 
the  said  E.  P.,  at  and  upon  the  right  side  of  the  head  of  him,  the  said  E. 
P.,  with  the  club  aforesaid,  and  inflicting  on  and  giving  to  him,  the  said 
E.  P.,  in  and  upon  the  right  side  of  the  head  of  him,  the  said  E.  P.,  one 
mortal  wound,  which  said  mortal  wound  was  of  the  length  of  four  inches 
and  of  the  breadth  of  two  inches,  of  which  said  mortal  wound  the  said 

E.  P.  from  said  * day  of  ,  1904,  the 

year  aforesaid,  in  the  County  aforesaid,  until  the day  of 

,  in  the  year  aforesaid,  in  the  County  aforesaid,  did 

languish,  and,  languishing,  did  live,  on  which  said  day  of 

,  in  the  year  aforesaid,  the  said  E.  P.,  in  the  County 

and  State  aforesaid,  of  the  mortal  wound  aforesaid,  died;  and  so,  L.  L.  C, 
prosecuting  attorney,  upon  his  official  oath  as  aforesaid,  doth  say  that  the 
said  G.  W.  and  C.  W.,  him  the  said  E.  P.  in  the  manner  and  by  the  means 
aforesaid,  wilfully,  unlawfully,  feloniously,  premeditatedly,  on  purpose,  and 
of  malice  aforethought  did  kill  and  murder,  against  the  peace  and  dignity 
of  the  State." 

On  this  charge  the  prisoner  was  tried  and  convicted  of  murder. 
His  counsel  made  no  objection  to  it  in  the  trial  court,  but  on 
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appeal  to  the  Supreme  Court  that  tribunal  examines  the  docu- 
ment which  one  would  imagine  covered  everything  that  could 
be  said  on  the  subject  and  a  good  deal  more,  and  reverses  the  cade 
and  orders  a  new  trial  on  the  ground  that  it  does  not  clearly  show 
but  leaves  it  to  inference  and  conjecture,  whether  the  mortal 
blow  was  inflicted  with  a  club.*  And  this  is  only  in  line  with 
numerous  decisions  of  our  Appellate  Courts.  In  one  a  conviction 
for  stealing  hides  is  set  aside  because  the  indictment  failed  to 
state  whether  they  were  mule,  cow,  goat  or  sheep  hides;  in  another 
because  "father*'  was  spelled  "farmer;"  in  another  because  the 
letter  "i"  was  omitted  in  spelling  malice;  in  another  because 
the  indictment  spelled  breast  "brest;"  in  another  because  the 
indictment  charged  that  a  man  who  was  shot  through  the  heart 
did  "instantly"  die  instead  of  did  "then  and  there"  die.  The 
summit,  however,  of  legal  technicality  was  reached  in  the  noto- 
rious Missouri  case  of  State  v.  Campbell* — perhaps  the  most  absurd 
judicial  pronouncement  that  the  thousands  of  volumes  of  Ameri- 
can reports  contain,  and  one  which  has  become  the  subject  of 
amazement  and  ridicule  in  every  English  speaking  country.  The 
Constitution  of  Missouri  requires  that  every  indictment  shall-  con- 
clude with  a  rhetorical  flourish,  viz.,  that  the  crime  was  committed 
"against  the  peace  and  dignity  of  the  state."  A  man  being  con- 
victed of  a  criminal  assault  upon  a  yoimg  girl  and  sentenced  to 
the  penitentiary  appealed  on  the  ground  that  his  indictment  con- 
cluded, "against  the  peace  and  £gnity  of  state,"  instead  of  the 
state.  The  Supreme  Court  ordered  the  conviction  quashed,  not 
on  the  ground  that  the  Constitution  required  absolutely  that 
these  words  should  be  used;  it  could  not  do  that  because  oUier- 
indictments  have  been  sustained  which  concluded,  "against  the 
peace  and  dignity  of  the  State  of  Missouri,"  or  "against  the  peace 
and  dignity  of  our  state."  But,  it  said,  that  without  the  word 
"the"  the  prisoner  was  not  informed  whose  laws  he  had  broken 
and  what  state's  dignity  he  had  outraged,  and  that  he  might 
think  it  was  the  state  of  New  York  or  Nebraska,  and  not  the 
State  of  Missouri.  The  man  was  tried  in  a  Missouri  coimty.  The 
indictment  began,  "State  of  Missouri,  County  of  Greene,"  and 
said  that  the  grand  jury  of  the  State  of  Missouri  charged  him 
with  a  crime  and  that  he  had  committed  the  crime  in  the  State 
of  Missouri,  and  yet  the  appellate  court  was  of  the  opinion  that 
the  omission  of  the  word  "the"  prevented  him  from  knowing 
what  state's  laws  he  had  broken  and  whose  dignity  he  had  out- 
raged. It  was  of  this  case  that  the  President  of  the  American  Bar 
Association,  Solicitor  Greneral  Lehmann,  spoke  these  words  before 

*  state  V.  Woodward.  191  Mo.  167  »210  Mo.  202  (1908). 

(1905). 
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the  assembled  members  at  the  meeting  at  Detroit  in  1909:  "A 
man  having  a  young  woman  under  his  protection  as  his  ward 
ravishes  her.  Upon  indictment  by  the  grand  jury  and  upon  trial 
by  a  petit  jury  he  is  foimd  guilty.  Upon  appeal  the  conviction 
is  set  aside,  because  by  the  carelessness  of  the  draughtsman  of  the 
indictment  or  by  the  oversight  of  a  copyist  the  de&iite  article  the 
was  omitted  from  the  concluding  phrase  of  the  indictment.  Sup- 
pose, then,  a  similar  crime  were  committed  in  my  neighborhood, 
and  the  natural  resentment  such  a  crime  provokes  in  the  breast 
of  every  man  would  kindle  the  people  to  mob  violence  against 
the  oflFender.  Let  me  come  out  and  try  to  quiet  that  mob  and 
say :  'Take  not  justice  into  your  own  hands,  but  leave  it  to  the 
orderly  administration  of  the  law.'  What  do  you  think  would 
be  the  answer?  *We  have  no  respect  for  a  law  which  puts  the 
definite  article  the  in  sanctity  above  the  chastity  of  our  wives  and 
daughters.' " 

What  is  the  purpose  of  an  indictment?  It  is  to  enable  the 
accused  to  know  what  the  offence  is  with  which  he  is  charged  and 
to  enable  the  Court  to  enter  such  judgment  as  will  prevent  a 
second  prosecution  for  the  same  offense.  This  is  done  in  England 
in  simple  and  concise  language.  We  copy  our  forms  from  the 
old  English  law  which  prevailed  in  that  country  anterior  to  our 
Revolution,  and  our  courts  still  hold  to  the  ancient  doctrine  of 
Hale's  Pleas  of  the  Crown  that  "Murderavit  instead  of  murdravit 
vitiates  an  indictment  for  murder."  Such  quibbles  as  these  have 
been  abolished  in  England  for  a  half  century ;  the  English  indict- 
ment for  murder,  as  the  Docket  has  shown  above,  is  today  a 
plain  statement  that  A  murdered  B.  But  in  most  parts  of  the 
United  States  our  courts  still  adhere  to  these  subtilities.  Why  is 
it  that  the  American  criminal  indictment  or  information  con- 
tinues to  be  mediaeval  when  the  English  people  have  made  theirs 
modem  and  rational? 


In  the  Dickman  case  no  time  was  lost  in  obtaining  a  jury. 
The  twelve  men  were  probably  in  the  box  when  the  judge 
entered,  perhaps  the  first  twelve  men  that  got  into  the  court  room. 
There  was  no  examination  of  the  jury  on  the  voir  dire  and  there 
was  not  a  single  challenge.  Contrast  this  with  some  of  the  other 
criminal  trials  which  have  attracted  public  attention  in  the  United 
States  within  the  past  few  years — such  as  that  of  Shea,  Gilhooly 
and  Brown  in  Chicago,  Calhoun  in  California,  and  Cooper  in 
Tennessee;  with  thirteen  and  a  half  weeks,  nine  and  a  half  weeks, 
three  weeks,  ninety-one  days  and  seven  weeks  respectively  con- 
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sumed  in  selecting  a  jury,,  thousands  of  veniremen  summoned,  and 
millions  of  words  used  in  examining  them.  The  McNamara  trial 
in  Los  Angeles  and  the  Hyde  trial  in  Kansas  City  have  now  been 
going  on  for  several  weeks,  nearly  every  hour  of  the  time  has 
been  occupied  in  getting  a  jury,  and  at  the  time  of  the  writing  of 
these  lines  not  a  single  juryman  has  been  finally  selected,  though 
the  newspapers  report  that  it  is  hoped  in  the  MeNamara  case  that 
a  jury  may  be  obtained  by  Christmas-  At  a  dinner  given  by  an 
Eastern  Bar  Association  a  few  weeks  ago,  at  which  the  Dockbt 
was  a  guest,  Mr.  Bryce  told  the  lawyers  that  in  England  it  hardly 
ever  took  more  than  a  half-hour  to  select  a  jury,  even  in  the  most 
important  cases.  His  statement  was  greeted  with  a  burst  of 
laughter,  for  his  hearers  seemed  to  think  that  the  Ambassador  was 
telling  them  a  fairy  tale.  Only  a  few  weeks  ago,  a  Canadian  High 
Court  judge  told  the  Docket  of  his  having  held  an  Assize  at 
Windsor  directly  opposite  the  city  of  Detroit.  The  day  he  opened 
court  a  trial  for  murder  began  in  the  Criminal  Court  of  the 
American  city.  The  Canadian  judge  disposed  of  eleven  criminal 
cases,  sentenced  one  man  to  be  hanged,  tried  fifteen  civil  ones  and 
when  he  left  the  city  with  all  the  cases  disposed  of  they  had  not 
obtained  a  jury  in  the  criminal  trial  across  the  river.  According 
to  English  practice  a  challenge  on  the  ground  that  a  particular 
juror  is  biased  must  be  proved  by  evidence  aliunde;  it  is  not  allow- 
able to  ask  a  juryman  whether  he  has  an  opinion  or  has  expressed 
one.  The  counsel  must  challenge  the  juror  he  objects  to,  must 
state  the  ground  of  bias  and  must  then  produce  his  witnesses  in 
support  of  his  charge.  Neither  the  Crown  nor  the  ckfense  is 
permitted  to  go  on  a  fishing  expedition  in  the  hope  of  discovering 
from  the  juror's  answers  some  ground  which  they  had  no  previous 
evidence  to  support.  But  in  the  murder  case  in  this  state  already 
referred  to  jurymen  were  asked  as  to  their  knowledge  of  the  eflfed; 
of  a  certain  poison"  which  the  state  charged  was  the  means 
employed  by  the  prisoner  to  effect  his  object  and  as  to  their 
opinion  of  the  evidence  of  medical  experts.  And  in  a  case  not 
long  ago  in  a  neighboring  state  where  a  seller  of  cash  registers 
was  charged  with  assaulting  a  female  in  a  sleeping-car,  the  jurors 
were  all  examined  as  to  whether  they  had  ever  purchased  cash 
registers  or  had  ridden  in  sleeping-cars.  The  permitting  by  our 
judges  of  collateral  questions  like  these  is  responsible  for  a  great 
part  of  the  waste  of  time  in  a  criminal  trial. 


But  the  fundamental  basis  of  the  idea  of  a  jury  is  very  different 
in  England  from  what  it  is  in  the  United  States.  The  English 
lawyer  seems  to  be  satisfied  with  twelve  ordinary  Englishmen  of 
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character  and  intelligence;  that  they  have  an  opinion  on  the 
subject  is  not  material  to  him  for  he  presumes  that  the  verdict  will 
be  given  upon  the  evidence  and  not  upon  the  previous  opinion. 
That  a  particular  juryman  has  formea  an  impression  from  the 
facts  as  far  as  he  knew  them  does  not  prove,  as  Chesterton  says, 
that  he  cannot  be  an  impartial  arbiter,  it  only  proves  that  he  is 
not  a  cold-blooded  fool,  for  if  you  are  to  take  all  the  men  who 
have  not  formed  opinions  on  some  notorious  case  and  leave  out 
all  those  who  have  formed  opinions,  you  will  get  only  the  stupid 
ones  and  miss  all  the  thoughtful  ones.  So  the  English  lawyers  are 
willing  as  a  rule  to  take  the  first  twelve  men  that  walk  into  the 
box.  And  as  said  hj  a  recent  writer:  "This  system  works  well, 
particularly  in  criminal  oases.  There  are,  of  course,  great  differ- 
ences in  jurors.  Every  practicing  lawyer  knows  there  are  acquit- 
ting juries  and  convicting  juries.  Sometimes  one  master  mind 
seems  to  dominate  and  control  the  rest.  But  most  lawyers  would 
a^*ee  that  taking  them  all  around  juries  do  show  intelligence, 
fairness  and  a  high  sense  of  responsibility,  and  reflect  in  a 
remarkable  degree  the  average  feeling  of  the  commimity." 


In  the  United  States,  on  the  other  hand,  the  lawyers  are  not 
content  with  the  average  citizen  without  prejudice  one  way  or  the 
other;  the  objections  made  to  a  juror  in  a  criminal  trial  here 
show  very  clearly  that  neither  counsel  for  the  state  nor  for  the 
defense  is  striving  to  obtain  an  impartial  jury,  but  each  one  seems 
to  be  trying  to  get  a  jury  of  his  way  of  thinking  and  which  he 
believes  will  lean  to  the  side  of  the  prosecution  or  the  defense,  as 
the  case  may  be. 


In  the  examination  of  witnesses  for  both  the  Crown  and  the 
defense  in  the  Dickman  case,  the  reader  will  notice  an  entire 
absence  of  objections  and  interruptions  on  account  of  the  questions 
put  by  the  examining  counsel.  The  report  of  an  American  trial 
oristles  with  interruptions  and  objections.  The  words  "I  object" 
follow  a  good  proportion  of  the  questions  put  and  the  words  "I 
except"  follow  nearly  all  the  rulings  of  the  trial  judge.  The 
attitude  of  the  counsel  in  the  English  case  is  in  a  very  marked 
contrast  to  our  own.  In  England  the  counsel  for  the  Crown  is 
never  a  partisan  whose  sole  aim  is  to  convict,  but  his  function  is 
to  conduct  an  investigation  to  determine  the  guilt  or  innocence 
of  the  accused.  Frequently  in  opening  the  case  for  the  prosecu- 
tion he  states  circumstances  favorable  to  the  prisoner  as  well  as 
those  tending  to  show  his  guilt.  The  Docket  remembers  one 
criminal  case  he  heard  in  England  where  a  point  of  material 
evidence  that  the  counsel  for  the  defence  was  failing  to  bring 
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before  the  jury  was  supplied  by  the  Crown's  conoflel,  who  inter- 
mpted  the  prisoner's  counsel  by  saying,  "I  b^  my  learned 
brother's  pardon,  but  another  one  of  his  witnesses,  Dr.  A,  testified 
very  strongly  to  the  same  eflFect."  The  attitude  of  the  counsel  for 
the  defense  in  England  seems  to  be  to  be  that  of  one  who  is 
endeavoring  to  bring  out  facts  tending  to  di^rove  his  client's 
guilt  rather  than  to  confuse  the  issue  so  as  to  make  a  decision 
difficult,  or  to  get  error  in  the  record  which  may  be  ihe  basis  of 
^peal.  He  seems  not  to  forget  that  he  is  a  member  of  society, 
interested  in  the  guilty  being  punished  as  much  as  any  laynum, 
and  that  it  is  not  for  him  to  aid  a  guilty  man  to  escape.  Is 
it  not  plain  to  the  ordinary  observer  that  the  attitude  of  the 
counsel  for  the  state  in  America  is  that  of  one  who  strives  for  a 
conviction  at  all  hazards,  and  the  attitude  of  the  counsel  for  the 
defense  that  of  one  who  seeks  to  confuse  the  issue  so  as  to  make  a 
decision  difficult  by  the  jury  or  to  get  error  in  the  record  to  enable 
him  to  get  a  new  trial?  The  reader  will  perhaps  have  noticed  that 
in  the  Dickman  case  before  beginning  his  address  to  the  jury 
(ante  p.  663),  the  prisoner's  counsel  stated  to  the  Court  and  the 
jury  that  he  appreciated  the  absolutely  fair  way  in  which  the  case 
Jiad  been  conducted  by  the  opposing  counsel,  but  unfortunately, 
the  newq)£^er  accounts  of  both  the  Hyde  and  McNamara  trials 
show  frequent  angry  altercations  between  counsel,  charges  of  bad 
faith  andf  prejudice  and  even  a  proposal  in  the  latter  case  by  one 
lawyer  that  they  should  settle  their  differences  outside.  And  the 
presiding  judge  does  not  always  escape  criticism  and  threats  of 
removal  for  unfairness  by  coimsel  for  the  defense. 


Nothing  affords  a  greater  contrast  between  English  and  Ameri- 
can trial  methods  than  the  leading  part  the  trial  judge  plays  in  ihe 
trial  of  a  case  in  England  with  the  minor  position  to  which  he  is 
relented  by  the  trial  practice  in  most  of  the  states.  In  England 
the  judge  retains  all  the  powers  which  he  had  at  Common  Law, 
which  are  well  described  by  Lord  Hale  in  his  History  of  the 
Common  Law,  where  he  says,  "Another  excellency  of  this  trial 
is  this,  that  the  judge  is  always  present  at  the  time  of  the  evidence 
given  in  it.  Herein  he  is  able  m  matters  of  law,  emerging  upon 
the  evidence,  to  direct  them,  and  also  in  matters  of  fact  to  give 
them  great  light  and  assistance,  by  his  weighing  the  evidence 
before  them  and  observing  where  the  question  and  knot  of  the 
business  lies,  and  by  showing  them  his  opinion  even  in  matter 
of  fact,  which  is  a  great  advantage  and  light  to  laymen."  No  law- 
yer can  read  the  summing  up  oi  Lord  Coleridge  m  the  Edckman 
case  without  being  impressed  not  only  with  the  great  ability  with 
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which  the  evidence  was  marshaled,  but  also  with  the  fairness 
with  which  the  issues  of  fact  were  left  to  the  jury  for  their 
determination. 


But  except  in  our  Federal  Courts  and  a  few  of  the  states,  all  of 
our  criminal  trials  take  place  without  the  light  and  assistance 
which  Lord  Hale  spoke  of,  for  to  attempt  in  the  smallest  degree 
to  give  such  aid  is  reversible  error  in  the  opinion  of  our  AppeUate 
Courts  in  their  construction  of  the  laws  passed  by  our  legislatures 
on  the  subject.  Our  judges  are  absolutely  prohibited  from  giving 
such  a  charge  to  the  jury  as  that  of  Mr.  Justice  Coleridge  in  the 
trial  of  Dickman;  all  they  can  do  is  to  submit  to  the  jury  bald 
propositions  of  law,  prepared  generally  by  the  attorneys  and  so  in 
conflict  with  one  another,  as  they  come  from  different  sides  in  the 
case,  as  to  be  not  only  no  light  and  assistance  to  the  jury,  but 
rather  a  means  of  confusing  them  upon  the  very  (juestions  they 
are  called  upon  to  decide.  Jurymen,  as  has  been  said  by  a  Justice 
of  the  Supreme  Court  of  the  United  States,  are  plain,  unlettered 
laymen,  wholly  unable  to  comprehend  the  nicer  distinctions  of 
the  law,  and  caring  only  to  reach  a  verdict  that  shall  be  consonant 
with  th^  general  equities  of  the  case,  and  not  directly  in  the  teeth 
of  the  Court's  instructions.  Nothing  can  be  more  unsatisfactory 
or  misleading  to  them  than  a  case  submitted  upon  naked,  dis- 
connected propositions  of  law.  And  another  great  judge,  now 
governor  of  the  State  of  Connecticut,  has  pointed  out  that  the 
mode  of  trial  as  it  existed  at  the  Common  Law  was  well  adapted 
to  secure  the  rights  of  the  masses  against  the  classes.  But  it  was 
a  system  of  exact  balances.  It  demanded  a  free  and  fearless  judge 
as  well  as  a  free  and  fearless  jury.  The  jury  may  drag  the  car 
of  justice,  but  the  judge  must  drive,  or  they  will  drag  it  to 
destruction.  The  inroad  of  the  bar  upon  his  prerogatives  are  a 
mark  of  the  degrading  effects  of  the  American  plan  of  an  elective 
judiciary,  and  indicate  a  distrust  of  the  independence  and  the 
mteUigence  of  the  Court. 


In  the  Dickman  case  as  soon  as  the  verdict  was  rendered,  the 
judge  at  once  passed  the  sentence  of  the  law  upon  the  convicted 
man  and  the  trial  was  over  for  ever  and  ever.  But  in  an  American 
case  the  rendering  of  the  verdict  is  followed  by  a  motion  for  a  new 
trial,  time  is  given  to  prepare  an  argument,  the  case  is  adjourned 
for  days  and  weeks  to  give  the  lawvers  time  to  hunt  for  errors  in 
the  trial  and  to  invent  reasons  why  it  should  be  all  gone  over 
again.  When  the  argument  for  a  new  trial  is  made,  the  judge 
takes  another  month  or  so  to  consider  it  and  if  he  decides  not  to 
^rant  it,  then  comes  the  appeal  to  the  Supreme  Court,  the  prepara- 
tion of  voluminous  records  and  of  interminable  printed  briefs. 
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In  the  Dickman  case  the  prisoner  was  convicted  on  July  7 
and  on  July  22,  though  the  trial  took  pkce  at  the  other  end  of 
England,  the  Court  of  Appeal  was  hearing  the  ^peal  in  London. 
There  had  been  no  intricate  machinery  in  bringing  up  the  case 
and  not  a  single  question  of  appellate  jurisdiction  is  raised. 
There  are  no  printed  briefs,  the  arguments  of  the  counsel  on  both 
sides  are  entirely  oral.  When  a  question  arises  in  r^ard  to  what 
a  witness  has  said  on  the  trial,  and  as  to  how  completely  he  has 
identified  the  prisoner,  the  witness  is  brought  before  the  C!ourt 
of  Appeal  and  questioned  by  the  judges  to  enable  them  to  decide 
upon  the  question  involved,  and  as  soon  as  the  argument  is  over, 
the  Court  at  once  delivers  final  judgment. 


In  an  American  criminal  appeal,  which  would  take  in  this 
state  a  year  or  more  to  get  from  the  trial  court  to  the  Supreme 
Court,  there  would  be  long  arguments  whether  or  not  the  proper 
procedure  had  been  taken  in  bringing  the  case  to  the  higher  court 
Nothing  but  what  appeared  in  the  written  record  woiJd  be  con- 
sidered by  the  Court.  If  by  some  accident  the  record  did  not 
show  that  the  prisoner  was  present  at  the  trial  the  Supreme  Court 
would  not  allow  it  to  be  proved  orally  that  the  prisoner  was 
actually  present,  but  would  order  the  whole  trial  to  be  had  over 
again.  In  an  English  case  though  there  might  be  some  technical 
errors  in  the  evidence  or  with  the  procedure,  the  case  would  be 
affirmed  if  the  judges  thought  that  no  "miscarriage  of  justice"  had 
occurred,  while  under  the  American  system  any  matter  of  this 
kind  would  be  presumed  to  have  caused  the  prisoner  injury  and 
the  Appellate  Court  would  not  even  consider  whether  as  a  matter 
of  fact  it  had  done  so  or  not.  When  the  argument  was  over  the 
judges  would  not  decide  the  case  but  would  reserve  judgment  for 
weeks  or  sometimes  months.  Then  an  elaborate  written  opinion 
would  be  filed,  and  if  it  was  against  the  prisoner  there  would  be 
a  motion  for  a  rehearing,  and  very  often,  as  in  the  Texas  case 
quoted  above,  the  judgment  affirmed  would  be  reversed  and  a 
new  trial  ordered. 


With  the  judgment  of  the  Court  of  Appeal  on  the  22d  of 
July,  the  Dickman  case  was  at  an  end  so  far  as  the  courts  were 
concerned.  A  petition  for  a  reprieve  was  sent  to  the  Home  Secre- 
tary, who  is  the  adviser  of  the  King  in  matters  of  pardon.  On  the 
3d  of  August  notice  was  given  that  the  petition  was  rejected  and 
on  the  10th  of  August  the  prisoner  was  hanged. 
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In  an  American  case  the  judgment  of  the  Appellate  Court 
is  often  followed  by  an  appeal  to  the  Supreme  Court  of  the  United 
States,  or  by  a  writ  of  habeas  corpus  to  the  trial  judge  and  an 
appeal  from  his  decision  to  the  Appellate  Court — all  of  which  are 
simply  moves  to  put  oflf  the  execution  of  the  sentence.  When 
these  proceedings  are  exhausted,  the  governor  is  flooded  with 
petitions  for  a  commutation  of  the  capital  sentence.  He  is  induced 
to  extend  the  time  set  for  execution  from  month  to  month  and 
in  a  large  proportion  of  cases  of  capital  convictions  the  prisoner's 
sentence  is  finally  commuted  by  the  Chief  Executive. 
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BOOK  REVIEWS. 

The  Special  Law  (Sovebnino  Public  Service  Cobporations  and  All 
Othebs  Engaged  in  Public  Employment. — ^By  Beucb  Wyman,  A.  M, 
LL.  B.  Professor  of  Law  in  Harvard  University.  2  vols.  New  York: 
Baker,  Voorhis  ft  Co.    1911. 

It  is  not  often  that  the  lawyer  today  finds  a  law  book  in  two  volumes 
that  he  can  be  Induced  to  read  from  cover  to  cover,  but  this  treatise  by 
Professor  Wyman  on  the  important  subject  of  Public  Service  Corporations 
is  80  concisely  written,  so  interesting  and  so  pleasing  in  its  style  that  one 
finds  it  hard,  having  once  taken  it  up,  to  put  it  down  again.  Most  of 
our  bulky  legal  treatises  of  today  are  really  digests  of  the  decisions  of  the 
courts  and  serve  simply  as  indices  to  the  Judicial  decisions.  To  have  on 
one's  shelves  a  complete  discussion  *  of  legal  principles  on  all  matters  relat- 
ing to  the  great  public  service  corporations  of  today,  the  common  carrier* 
the  railroad,  steam  or  electric;  the  inn-keeper;  the  gas,  the  water  and 
electric  light  company,  and  all  others  engaged  in  public  employment  is, 
indeed,  a  boon.  There  have  been  few  books  which  have  fallen  under  our 
notice  during  the  past  decade  that  we  can  recommend  as  highly  and  as 
strongly  to  the  profession  as  we  can  these  two  volumes. 

Professor  Wyman  gives  a  most  valuable  survey  of  the  difference  be- 
tween a  public  calling  and  a  private  business — a  distinction,  as  he  points 
out,  rather  one  of  legal  control  than  of  degree.  The  public  calling  has 
always  been  subject  to  public  regulation  and  control  and  charged  with 
more  than  an  ordinary  liability;  the  private  merchant,  artisan  or  pro- 
fessional man  was  always  held  to  a  less  legal  liability  and  was  allowed 
to  deal  with  whom  he  chose.  How  some  callings  have  from  the  early 
history  of  the  common  law  remained  public  ones;  how  some  which  were 
once  public  are  now  regarded  as  private  and  how  some  which  were  for- 
merly private  are  now  looked  upon  as  public,  these  matters  are  clearly 
shown  and  most  ably  discussed  by  the  learned  writer.  Of  the  six  minor 
callings,  namely:  the  surgeon,  the  tailor,  the  smith,  the  victualer,  the 
baker  and  the  miller,  the  latter  seems  to  be  the  only  one  regarded  as 
of  a  public  nature.    Of  the  others.  Professor  Wyman  says: 

'The  case  dealing  with  the  common  surgeon  most  often  cited  is  an 
anonymous  suit  in  1441.  This  was  a  writ  of  trespass  on  the  case  against 
one  R.,  a  veterinary  surgeon  to  the  effect  that  the  defendant  had  under- 
taken to  cure  the  plalntifTs  horse  with  skill  and  care  of  a  certain  trouble, 
and  that  he  then  so  negligently  and  carelessly  gave  his  medicine  that 
the  horse  died.  But  Judge  Paston  said:  Tou  have  not  shown  that  he 
is  a  common  surgeon  to  cure  such  horses,  and  therefore  although  he  has 
killed  your  horse  by  his  medicines,  you  shall  have  no  action  against  him 
without  an  assumpsit.'  The  court  accordingly  decided  that  a  traverse 
of  the  assimipsit  made  a  good  issue.  The  significance  of  an  actual  as- 
sumpsit in  those  days  wab  that  when  one  man  had  authorized  another 
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to  deal  with  personal  property  In  the  course  of  private  business,  the  latter 
was  under  no  legal  liability  to  use  care,  unless  he  had  made  an  express 
undertaking  to  that  effect  and  entered  upon  the  performance  of  it.  In 
public  business,  on  the  other  hand,  the  legal  obligation  to  perform  the  act 
with  proper  skill  in  accordance  with  the  public  profession  was  well 
established.  From  other  cases  it  is  plain  that  the  curing  of  man  or  beast 
was  considered  a  public  calling.  In  the  rude  England  of  these  unlettered 
times  such  professional  men  were  comparatively  few.  Frequently  only 
one  surgeon  would  be  at  hand  in  any  one  district,  so  that  if  he  should 
refuse  his  services,  all  might  be  lost.  Such  being  the  situation  it  is  easy 
to  understand  why  the  law  was  so  stem  in  the  case  of  the  common  doctor, 
requiring  him  to  cure  all  who  came  by  reason  of  his  general  profession 
and  giving  the  patient  an  action,  if  the  doctor  was  negligent,  although 
no  care  had  been  promised  in  the  particular  case.  It  was  the  unusual 
situation  which  produced  this  extraordinary  law.  Today,  however,  there 
are  so  many  physicians  in  most  communities  that  the  law  apparently  no 
longer  deems  it  necessary  to  compel  them  to  accept  any  patient  who  may 
call  upon  them. 

"Some  light  upon  the  position  of  the  mediaeval  tailor  before  the  law 
we  obtain  from  an  opinion  of  the  great  Brian:  1  know  well,  if  I  put 
a  robe  with  a  tailor  to  be  made  (or  if  I  come  to  a  common  inn  or  a 
common  smith  with  my  horse),  in  all  cases  of  the  sort  I  may  have  my 
robe  lying  in  the  tailor's  shop  as  long  as  I  please  (without  its  being 
subject  to  distraint);  for  he  is  compelled  by  the  law  to  do  it,  and  he 
may  by  the  law  detain  until  he  be  satisfied  for  the  making.'  It  is  rather 
difficult  at  present  to  imagine  a  state  of  society  where  there  was  not 
competition  enough  among  tailors.  Still,  the  time  was  when  this  most 
necessary  calling  was  followed  by  so  few  comparatively  that  for  the  pro- 
tection of  the  public  coercive  law  was  deemed  necessary.  But  in  this 
calling  there  has  been  lively  competition  for  so  long  that  the  tailor  at  a 
very  early  time  dropped  from  the  list  of  public  callings,  and  is  mentioned 
in  the  books  no  more  as  a  member  of  this  exceptional  class  of  public 
servants. 

"Another  instance  is  shown  in  an  anonjrmous  memorandum  of  1450. 
'Note  that  it  was  agreed  by  all  the  court  that  where  a  smith  declines  to 
shoe  my  horse,  or  an  inn-keeper  refuses  to  give  me  entertainment  at  his 
inn,  I  shall  have  action  on  the  case,  notwithstanding  no  act  is  done;  fori 
it  does  not  depend  upon  agreement.  But  where  a  maker  makes  a  bargain 
to  build  me  a  house  and  does  nothing,  no  action  on  the  case,  because  that 
does  sound  in  agreement/  The  meaning  of  this  is  that  in  those  days  no 
action  lay  upon  a  mere  bargain  and  even  the  promisor  in  a  contract  need 
not  perform;  but  one  who  undertook  a  public  emplojrment  must  perform, 
whether  he  agreed  or  not.  Here  again  the  obligation  resting  upon  those 
in  common  callings  to  serve  all  that  apply  is  the  basis  of  the  case.  Why 
is  this  entire  distinction  made  between  the  wayside  smith  and  the  journey- 
man carpenter?  Because  again  the  economic  conditions  of  these  trades 
were  so  different.  So  far  apart  were  they  in  the  eyes  of  the  court,  that 
the  ordinary  law  was  protection  enough  for  those  that  dealt  with  the 
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carpenter,  while  an  extraordinary  law  was  needed  in  behalf  of  those  that 
came  to  the  smltlL  There  Is  time  enough  in  getting  at  builders  to  make 
the  situation  in  that  business  one  of  virtual  competition,  so  that  there 
would  be  no  hardship  in  leaying  builders  free  to  bargain;  but  the  farriers 
were  so  scattered  that  those  who  required  their  service  immediately,  were 
at  the  mercy  of  the  particular  one  at  hand.  A  special  code,  therefore, 
was  necessary  else  a  good  horse  might  be  ruined  for  want  of  a  shoe,  if 
the  Wayside  smith  should  tajce  it  into  his  head  to  refuse  service.  Under 
modem  conditions  of  trade,  however,  the  public  need  is  not  so  imperative 
as  to  keep  the  blacksmith  in  the  class  of  public  servants. 

"There  was  a  time  also  when  common  victualers  were  strictly  regulated 
by  common  law.  The  regular  purveying  of  food  and  drink  to  the  local 
public  was  felt  to  be  of  as  much  Importance  as  the  proper  entertainment 
of  the  traveling  public  at  the  established  inns.  In  a  leading  case  in  1460 
Judge  Moill  treated  these  two  callings  as  analogous.  'If  I  come  to  an 
inn-keeper  to  lodge  with  him,  and  he  will  not  lodge  me,  I  shall  have  on 
my  case  an  action  of  trespess  against  him;  and  in  the  same  way  if  I 
come  to  a  victualer  to  buy  victual  and  he  will  not  sell;  I  shall  have  an 
action  of  trespass  on  my  case  against  him.'  Without  such  regulation 
it  was  felt  that  there  might  be  oppressive  treatment  as  the  need  of  tbe 
purchaser  was  usually  immediate  and  his  market  limited  in  many  ways 
by  the  economic  conditions  of  early  trade.  And  to  the  strictness  with 
which  the  sale  of  such  necessities  of  life  as  bread  and  beer  were  regu- 
lated innumerable  assizes  bear  witness  of.  A  certain  police  power  is 
still  exercised  today  over  these  matters,  but  beyond  this  even  those  selling 
the  most  necessary  food  may  refuse  to  sell  any  person;  a  baker  may 
refuse  to  sell  bread  to  a  starving  man  who  tenders  pajrment  so  far  as 
the  modem  law  goes.  This  is  only  to  be  explained  on  the  ground  that 
there  is  now  usually  sufficient  competition  among  dealers  so  that  a  case 
of  refusal  of  a  cash  buyer  can  hardly  be  imagined.  E«ven  so  a  man 
tumed  away  can  usually  find  another  stock  nearby. 

"In  the  manorial  economy  the  baker  has  his  established  place  and 
was  obliged  therefore  to  supply  his  patrons  upon  reasonable  terms,  his 
rights  being  recognized  and  his  obligations  being  enforced  in  the  seignoiral 
courts.  Even  after  the  business  of  baking  became  enfranchised  by  the 
breaking  up  of  the  mediaeval  system,  the  bakers  at  hand  in  any  com- 
munity had  still  such  control  of  their  local  patronage  as  to  make  their 
continued  regulation  seem  still  necessary.  Thus  we  have  the  assize  of 
bread  as  a  regular  part  of  the  royal  eyres;  indeed  the  assize  of  bread 
was  defended  as  late  as  the  nineteenth  century  in  an  Alabama  case.  3  Ala. 
137." 

But  notwithstanding  the  wide  range  of  the  author's  study  in  this  depart- 
ment of  the  law  and  the  careful  attention  to  the  details  of  the  different 
callings,  there  are  two  subjects  we  should  like  to  have  had  him  discuss 
and  two  questions  we  should  liked  to  have  had  answered.  The  first  is, 
is  an  inn-keeper  bound  to  charge  only  a  reasonable  price  for  his  services, 
and  to  what  extent,  if  at  all,  is  the  obligation  different  from  that  of  a 


Digitized  by 


Google 


BOOK    BEVIBWS.  945 

common  carrier  in  this  respect?  May  the  State  regulate  his  charges,  and, 
in  the  absence  of  such  regulation,  may  he  ask  more  than  a  reasonable 
price?  Because  a  common  carrier  expects  a  large  number  of  passengers  at 
a  particular  time,  can  he  double  or  treble  his  charges?  Yet  this  is  what 
the  inn-keeper  is  constantly  doing.  At  the  time  of  the  Louisiana  Purchase 
Exposition,  there  was  a  public  demand  that  the  railroads  should  reduce 
their  rates  from  all  parts  of  the  country  to  St.  Louis,  and  the  railroad 
companies  did  so,  but  as  the  rates  of  the  railroads  decreased,  those  of  the 
inn-keepers  increased.  No  one  seems  to  have  thought  of  protesting  against 
this,  yet  where  is  the  difference? 

The  second  question  which  the  learned  author  does  not  answer  satis- 
factorily is  as  to  how  far  a  common  carrier  of  passengers  may  consistently, 
with  his  duty  to  furnish  comfortable  transportation,  overcrowd  his  vehi- 
cles? The  author  says  (Sec.  803)  that  a  street  car  company  could  not 
be  expected  to  provide  seats  for  every  passenger  at  those  hours  in  the 
morning  and  evening  when  there  is  more  than  an  ordinary  demand  for 
transportation.  But  what  about  overcrowding  the  car  so  that  the  comfort 
and  health  of  the  passengers  are  affected,  and  men  and  women  are  J03tled 
and  their  clothing  torn  and  passengers  sometimes  even  knocked  down? 
Is  this  legal,  or  is  the  carrier  bound  by  law  to  prevent  it? 

Stttdies  in  American  Elementary  Law. — By  John  C.  Townes,  Professor 
of  Law,  University  of  Texas.  Second  Edition.  Chicago:  T.  H.  Flood  A 
Co.    1911. 

The  first  edition  of  this  little  treatise  was  published  in  1903.  Since  that 
time  Professor  Townes  has  used  it  in  his  classes  in  the  subject  at  the 
University  of  Texas,  and  he  seems  to  have  become  more  "thoroughly  con- 
vinced of  the  practicability  and  value  of  the  study  of  Elementary  Prin- 
ciples as  the  introductory  topic  in  the  study  of  the  law."  He  had  pre- 
viously come  to  the  conclusion  that  there  is  certain  matter  which  is  very 
properly  to  be  called  elementary  law,  and  had  formed  a  definite  idea  of 
what  it  is  and  hjow  it  is  to  be  taught.  Of  course,  to  that  school  of  law 
students  and  teachers  who  take  issue  on  the  first  of  these  questions,  the 
book  has  little  Interest.  But  it  is  probable  that  many  who  believe  that 
"Elementary  Law"  is  not  a  spurious  title,  would  take  issue  with  Professor 
Townes  on  the  question  of  what  it  includes.  Part  I  of  this  book  is  little 
more  than  what  is  ordinarily  given  in  an  elementary  course  in  political 
science,  and  Part  II  contains  about  what  is  ordinarily  included  in  a  col- 
lege course  in  government.  Part  III  includes  a  discussion  of  some  terms 
which  the  beginning  law  student  does  not  use  very  intelligently,  to  be 
sure,  but  it  is  doubtful  whether  the  familiarity  with  them  is  a  sufficient 
reward  for  the  time  spent  in  a  separate  course  on  the  subject.  The  book 
contains  very  little  matter  which  the  average  law  student  will  not  have 
mastered  in  two  years  In  a  law  school.  It  is  written  for  law  students,  and, 
schools  which  insist  on  separate  courses  in  elementary  law  may  find  it 
a  useful  treatise. 

VOL  XLV.  60 
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A  Tbeatiae  on  the  Modebn  Law  of  EJvidencb. — By  Chables  Fbedeuc 
Chambeblatne,  of  the  Boston  and  New  Tork  Bars.  2  yoIb.  Albany, 
N.  T.:  Matthew  Bender  ft  Company.    1911. 

The  law  of  evidence  has  been  very  thoroughly  written  upon  in  the  United 
States,  beginning  with  Oreenleaf  and  ending  with  Wigmore,  the  two 
great  writers  on  this  subject  Every  one  of  its  phases  has  been  again 
and  again  classified,  discussed,  examined  and  analyzed,  not  only  by  these 
two  masters,  but  by  numerous  other  writers  on  particular  or  subordinate 
topics. 

The  author  of  this  new  and  ambitious  treatise  justifies  its  appearance 
in  the  fact  that  it  approaches  the  subject  from  a  different  standpoint  than 
do  the  former  works  in  that  it  considers  the  adjective  law  of  evidence 
from  the  standpoint  of  administration  rather  than  from  that  of  pro- 
cedure. 

The  order  of  treatment  in  the  present  work  is  determined  by  the  extent 
to  which  the  operation  of  this  judicial  function  of  administration  is  pres- 
ent in  the  practical  handling  of  the  law  of  evidence.  The  first  volume 
defines  administration  itself,  states  the  canons  under  which  it  is  exer- 
cised, the  general  relations  between  matters  of  fact  and  rules  of  law  aa 
these  are  understood  in  English  jurisprudence  and,  also,  the  varied  func- 
tions of  judge  and  jury,  not  only  in  respect  of  the  distinction  between  law 
and  fact,  but  to  the  proper  position  of  each  branch  of  the  tribunal  to  the 
other  as  these  are  modified  or  controlled  by  the  function  of  the  judicial  ad- 
ministration itself.  Its  final  chapters  are  appropriated  to  a  limited  con- 
sideration of  the  subject  of  Knowledge,  divided,  for  convenience,  into 
Judicial,  Common  and  Special.  The  second  volume,  following  out  the 
same  line  of  treatment,  discusses  the  branches  of  the  law  of  evidence 
in  which  the  element  of  administration  is  least  operative. 

The  author  says:  "Like  the  subject  of  Knowledge  with  which  the  first 
volume  closed,  that  of  Burden  of  Proof  in  its  double  aspect  of  Burden  of 
Establishing  and  Burden  of  Evidence,  with  which  the  second  volume  opens, 
have  no  distinctive  relation  to  the  law  of  evidence  but  pertain  rather  to 
the  field  of  reasoning  in  general.  As  Knowledge  furnishes  in  its  accumu- 
lation of  past  inferences  or  observations  the  basis  of  the  reasoning  fac- 
ulty. Burden  of  Proof  concerns  itself  largely  with  Pleading,  the  branch 
of  adjective  law  which  formulates  the  objective  toward  proof  of  wliich 
the  processes  of  the  reasoning  faculty  are  to  be  directed  in  the  use  of 
evidence.  Prominent  among  topics  in  the  law  of  evidence  in  which  the 
element  of  procedural  law  seems  most  efficient  in  i*eslsting  the  inroads 
of  rational  administration  is  that  of  Presumptions  of  Law.  These  relate^ 
correctly  speaking,  to  various  branches  of  the  substantive  law.  civil  or 
criminal,  to  which  they  are  properly  attached.  Carefully  to  be  distin- 
guished from  them  are  certain  so-called  'presumptions,'  which  have  little 
in  common  except  the  IndifFerent  use  of  a  single  name  or  term.  They 
are,  on  the  other  hand,  Inferences  of  Fact,  a  matter  of  logic,  and,  on  the 
other.  Assumptions  of  Administration,  with  which  logic  has  nothing  what- 
ever directly  to  do.  Contrasted  with  both  these.  Inferences  of  Pact  and 
Administrative  Assumptions,  is  a  third  class,  maxims  of  jurisprudence^ 
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rhetorical  paraphrases  of  existing  rules  of  law  usually  stated  in  another 
way.  To  them  the  term  Pseudo-Presumptions  seem  properly  to  have  heen 
applied.  They  are  responsible  for  most  of  the  confused  learning  relating 
to  Conflict  of  Presumptions.'  Admissions  seems  also  to  he  a  topic  in 
which  the  procedural  as  distinguished  from  the  rational  element  in  the 
law  of  evidence  is  unduly  large.  Whether  taken  in  its  Judicial  or  extra- 
judicial form,  the  distinction  between  the  two  consisting  in  the  circum- 
stance as  to  whether  the  statement  was  or  was  not  made  in  the  course  of 
the  trial  in  which  it  is  offered,  th^  declarations  of  a  party  including  those 
made  for  him  by  agents  or  privies,  seem  manifestly  affected  in  a  large 
degree  both  ad  to  admissibility  and  probative  force  by  the  influence  of 
early  procedure.  This  observation  seems  scarcely  to  apply  to  so-called  Ad- 
missions by  Conduct,  which  though  usually  treated  in  this  connection 
seem  devoid  of  special  procedural  efficiency  and  merely  to  constitute  a  con- 
venient term  for  logically  probative  circumstantial  evidence  of  acts  done 
by  a  party.  A,  topic  in  which  a  once  powerful  procedural  element  seems 
rapidly  shading  into  questions  of  logical  impairment  due  to  the  operation 
of  a  desire  to  buy  peace  appears  to  be  that  of  Offers  of  Compromise.  Pro- 
cedural influence,  i.  e.,  that  of  substantive  law  operating  through  rules 
of  procedure,  apparently  culminates  in  intensity  in  connection  with  the 
subject  of  Confessions.  Into  the  baffling  intricacies  of  the  operation  of  the 
Misleading  Inducements  of  hope  or  fear,  the  privilege  against  involuntary 
Self-incrimination,  or  the  power  of  Duress  in  making  certain  statements 
of  an  accused  person  "involuntary"  as  it  is  called,  it  has  seemed  necessary 
to  follow  the  tangled  threads  of  law  and  logic.  By  comparison,  the  pro- 
cedural rules,  largely  yielding  to  the  influence  of  rational  administration, 
under  which  the  evidence  of  a  witness  given  at  a  former  trial  is  received 
seem  simple  and  practically  illustrative  of  the  normal  operation  of  judicial 
administration  where  a  primary  grade  of  evidence  must  be  supplied  by 
facts  of  a  secondary  nature."  The  work  when  completed  will  cover  four 
volumes. 

An  examination  of  these  two  volumes  convinces  us  that  the  work  will 
be  of  great  value  to  the  practicing  lawyer.  The  author  is  well  known  to 
the  profession  for  he  has  been  the  American  editor  of  two  of  the  standard 
English  works  on  the  subject,  those  of  Taylor  and  Best. 

The  Law  o^  Domicile  in  Its  Relation  to  Succession  and  the  Doctrine 
OP  Renvol. — ^By  Noeman  Bentwick,  London.  Sweet  and  Maxwell,  Lim- 
ited.   1911. 

This  is  the  substance  of  a  Yorke  Prize  Essay  at  Cambridge  University 
in  1910.  It  is  a  lucid  exposition  of  the  English  law  of  domicile,  and  a 
brilliant  defense  of  the  Renvoi  doctrine.  For  this  latter  the  book  is  a 
valuable  contribution  to  legal  literature,  though  one  may  doubt  whether 
the  author's  championing  of  this  disputed  doctrine  is  not  too  enthusiastic. 
It  is  difficult,  for  instance,  to  find  any  support  for  it  in  Dupuy  v.  Wurtz, 
1873  (53  N.  T.  556),  which  is  to  be  rested  solely  on  the  ground  that  no 
new  domicile  had  been  obtained,  and  the  New  York  domicile  continued 
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to  be  that  of  the  deceased.  This  case  simply  follows  the  general  Ameri- 
can rule  that  a  domicile  continues  until  a  new  one  is  gained.  It  is  no 
authority  for  saying  that  the  so^ialled  English  doctrine  "of  applying  the 
whole  law  of  a  foreign  country  where  reference  Is  made  to  It  by  the 
lex  forV*  has  been  adopted  in  the  United  States. 

The  notion  that  courts  are  sometimes  called  upon  to  apply  the  law  of 
foreign  countries,  as  foreign  law,  is  responsible  for  the  author's  view  of 
Renvoi.  But  with  so  many  decisions  to  the  effect  that  it  is  not  foreign 
law  which  is  being  applied,  but  a  rule  of  domestic  law  which  is  merely 
borrowed  from  a  foreign  law,  what  can  be  left  of  the  doctrine  of  Renvoi 
in  American  law?  And  since  its  rejection  by  the  Institute  of  International 
Law  at  Neuchatel  in  1900,  it  is  doubtful  if  even  a  clever  treatise  such  as 
this  by  Mr.  Bentwick  can  establish  it  among  scholars. 


The  Law  op  Motob  Vehicles. — By  Bebkeley  Davids,  of  the  District 
of  Columbia  Bar.  Northport,  L.  I.,  New  York:  Edward  Thompson  Com- 
pany.   1911. 

We  remarked  in  a  former  number  of  the  Review  (45  Am.  L.  Rev.  632), 
that  how  great  a  place  the  motor  car  has  taken  in  our  every-day  life  was 
most  forcibly  illustrated  by  the  appearance  of  a  large  volume  of  over  1200 
pages  on  the  law  applied  to  motor  vehicles.  This  was  the  work  of  Mr. 
Babbitt,  of  the  Massachusetts  Bar.  The  present  treatise  by  Mr.  Davids, 
a  contributor  to  this  Review  and  a  writer  of  experience,  is  not  as  bulky 
tas  the  earlier  work,  nor  is  its  scope  so  wide,  but  it  will  be  found  a  very 
useful  treatise  on  the  subject.  Of  great  value  is  the  appendix  of  more 
than  300  pages,  setting  out  at  length  the  statutory  laws  relating  to  motors 
of  all  the  states  and  territories,  the  District  of  Columbia,  the  Canadian 
provinces  and  England.  This  feature  alone  makes  it  a  valuable  book 
to  have  on  the  shelves  of  the  practicing  lawyer. 


The  Law  op  Street  Railroads. — ^By  Andrew  J.  Neixis.    Second  Edition. 
2  vols.    Albany,  N.  Y.:  Matthew  Bender  A  Company.    1911. 

This  is  the  second  edition  of  a  work  which  has  already  been  extensively 
used  and  which  has  been  found  satisfactory  to  the  profession.  It  is  a 
complete  treatise  on  the  law  relating  to  the  organization  of  street  railroads, 
the  acquisition  of  their  franchises  and  property,  their  regulation  by  statute 
and  ordinance,  their  operation  and  liability  for  injuries  to  the  person  and 
property  of  passengers,  employees  and  travelers  and  others  on  the  public 
streets  and  highways,  and  there  are  ^likewise  chapters  on  pleading  and 
practice,  evidence  and  damages.  The  author  has  endeavored  successfully 
to  cite  all  the  cases  where  a  street  railroad  has  been  a  party  to  an  action 
in  the  courts,  and  has  well  said  in  the  preface:  "The  enormous  increase 
in  the  volume  of  street  railroad  accident  litigation,  due  to  the  astonish- 
ing development  of  the  electric  railway  system  in  this  country  in  recent 
years,  has  created  a  demand  in  the  profession'  for  a  work  giving  the 
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general  principles  and  rules  of  law,  the  application  of  which  must  de- 
termine cases  arising  where  exact  precedents  are  not  to  be  found,  and 
giving  in  brief  and  compact  form  a  clear  statement  of  the  precedents 
established  by  the  decisions  of  the  courts.  To  gather  toegther,  classify, 
analyze,  and  arrange  the  thousands  of  decisions  of  the  courts,  and  present,, 
in  form  for  ready  reference  and  use,  the  rules  and  principles  established, 
with  the  reasons  upon  which  the  same  are  founded,  with  as  full  a  presen- 
tation as  practicable  of  facts  in  the  text  and  the  copious  notes  thereto,  has 
been  the  aim  of  the  work  and  has  proven  a  laborious  task,  bht  the  results 
achieved  must  be  serviceable  to  the  profession." 


Digitized  by 


Google 


950  4^    AMBBICAN    LA.W    RBTIEW. 


BOOKS  RECEIVED. 


Halsburt  (Lord).    Laws  of  EusIaimI.  voL   17.     Bntterworth  ft  Co.,  London:    LawywB 

Co-Opermtfre  CkK   Rochester:    1911. 
Smith.  F.  B.    Internsttonal  Lsw.    J.  IL  Dent  ft  Sons,  London.    Littlei,  Brown  ft  Co.,  Boston 

1911. 
Illinois  State  Bab  Association  Rbports.    SSth  Annual  Meeting.    Chicaso  Legal  News 

Company,  Chicago.    1911. 
Grebn,  John  B.    Law  for  the  American  Fanner    Tbe  McMOlan  Co..  New  York.    191L 
LOM BBOSO,  Cbsarb.    Crime,  Its  Causes  and  Remedies.    Little,  Brown  ft  Cow,  Boston.    191L 
Bbiooman,  R.  L.    First  Book  of  World  Law.    Qinn  ftCo.,  Boston.    191L 
Warrbn,  Chablbs.     History  of  the  American  Bar.    Little,  Brown  ft  Co.,  Boston.    1911. 
Salbillbb,  R.    Individualization  of  Punishment.    Little.  Brown  ft  Ca.  Boston.    1911. 
DOHEBTY,  Phiup  J.    Liability  of  Railroads  to  Interstate  Employees.    Little,  Brown  ft  Co. 

Boston.    1911.  . 

CocKLB,  Ebnbst.    Leading  Cases  and  Statutes  on  Evidence.    2nd  edition.    Sweet  ft  Hazwdl 

London.    1911. 


All  communications  for  the  editor  should  be  sent  to 


John  D.  Lawson, 

14  South  Broadway, 

St.  Louis,  Mo. 


Digitized  by 


Google 


INDEX 


TO 


AMERICAN  LAW  REVIEW- 

VOL.  XLV. 


ACTION— 
Maliciously    defendlner    a    suit    as 

cause  of,  443. 
Novelty  of  as  a  defense,  618. 
ADMIRALTY— 

Salvaere,   theory   of   remuneration, 
136. 
AGENCY— 

Purchase    of    principal's    property 

by  agrent,   136. 
Commission  on  sale  of  land;  oral 

contract,  299. 
Improper  use   of  Information   ob- 
tained  during*  employment,  299. 
ALIENS-^ 

Power  of  congrress  over,   613. 
Rlgrht      to      Jury      de      medietate 
llngruae,   921. 
ALVERSTONE,    CHIEF    JUSTICE— 
Sketch  of,   264. 

ALTERATION  OP  INSTRUMENTS— 

When  not  fraudulent,   613. 
AMERICAN  BAR  ASSOCIATION— 
The  34th  annual  meetlngr.  761. 
The    new    president,     Stephen    S. 
Gregrory,   885. 
AMERICAN  INSTITUTE   OF  CRIM- 
INAL LAW  AND  CRIMINOLOGY— 
Its   annual   meetlngr,   763. 
AMUSEMENT,      PLACES      OF— (see 
also  Theatres)— 
Places   of  amusement  and   safety 
of  patrons,  775 

ANIMALS— 

Injuries    by   doer,   negrligrence,    613. 

Injuries  by  dogr  runningr  at  largre, 
779. 

Injuries  by  runaway  horse,  779. 

Injuries  to  trespassers  by  feroc- 
ious animals,   893. 

Keeping:  a  dogr  prohibited  by 
injunction,  894. 


ASSIGNMENTS— 

The  assigrnment  of  a  liability,  114. 

ATTORNEYS— 

Disbarment,  promoters  of  sham 
corporations,  289. 

Disbarment   advertisingr,    613,   779. 

Construction  of  contract  for  com- 
pensation,   613. 

Corporation  cannot  practice  law 
directly  or  indirectly,  895. 

Threats  as  unprofessional  con- 
duct,  900. 

AUCTIONS— 

Liability  of  auctioneers  on  con- 
tracts, 923. 

AUTHORS  OF  ARTICLES  AND  ES- 
SAYS— 

Abbot,  E.  v.,  The  Judiciary  and 
the  Administration  of  the  Law, 
481,    587. 

Babb,  J.  E.,  Effect  of  Overrullngr 
Opinion  of  Court  of  Last  Resort, 
on  Rigrh'ts  Acquired  on  Opinion 
Overruled,  718,  760. 

Baff,  W.  E.,  The  International  So- 
ciety of  Esperantist  Jurists, 
235,   263. 

Bergrer,  H.,  Extra  Territorial  Ef- 
fect of  Decree  for  Divorce  on 
Constructive  Service,  564,  588. 

Borchard,  E.  M.,  The  Legral  Evo- 
lution of  Peace,  708,  760. 

Boston.  C.  A.,  The  Judiciary  and 
the  Administration  of  the  Law, 
481,    587. 

Collins,  C.  W.,  The  Fourteenth 
Amendment  and  the  Ne^o 
Question,    881,    884. 

Davids,  B.,  Orlgrin  and  Meaning 
of  Assumption  of  Risk,  770. 

Grossman,  B.  M.,  The  Growingr 
Disrespect  for  the  Law,  25,  97. 

Hale,    R.    W.,    Lynchingr   Unneces- 


(951) 


Digitized  by 


Google 


952 


45    AMERICAN    LAW    BEVIEW. 


AUTHORS  OP  ARTICLES  AUD  ESSAYS 
— Continued, 
sary;  A  Report  of  Common- 
wealth vs.  Christian,  876,  884. 
Hall.  C,  Parol  Proof  of  Writing 
Required  by  Statute  of  Frauds, 
489. 

Jesse,  R.  H.,  Chief  Justice  White, 
821,  415. 

Kemp,  W.  T.,  Unconstitutionality 
of  the  Maryland  Oyster  Tax, 
885. 

Lawson,  J.  D.,  A  Trial  for  Murder 
in  Engrland,  641,  801. 

Lindsay,  B.,  The  Development  of 
a  Scientific  View  of  Law,  618. 

McNamara,  A.  K.,  Constitutional- 
ity of  the  Federal  Parole  Law. 
401,    416. 

Malburn,  W.  P.,  The  Violation  of 
Laws  Limiting  Speed  as  Neer- 
ligrence,  214,  268. 

Meiers,  W.  M.,  Decisions  of  Fed- 
eral Courts  on  Questions  of 
State  Law,  47,  97. 

Miller,  S.,  The  Value  of  Prece- 
dent, 857,  884. 

Moore,  R.  W.,  Orotious  and  the 
Movement  for  International 
Peace,   194,   263. 

Moores,  C.  W.,  The  Career  of  a 
Country  Lawyer,  Abraham  Lin- 
coln, 78. 

Packard,  G.,  The  Lawyers  of 
Charles  Dickens,  834,  587. 

Pound,  R.,  Puritanism  and  the 
Common   Law,   811. 

Staab,  J..  The  Jury  Under  the 
Common  Law  Trial  System,  287. 

Stimson,  F.  J.,  The  Law  of  Com- 
bined Action  or  Possession,  1, 
97. 

Trenholme,  N.  M.,  Scott's  Visl- 
STOthlc  Code,  478. 

Selden,     Society     Publication, 

Vol.   24,   634. 

Selden,     Society     Publication, 

Vol.  25,  796. 

Walker,  A.  H.,  A  Review  of  the 
Opinions  of  the  Chief  Justice  of 
the  United  States  in  the  Stand- 
ard Oil  and  Tobacco  Cases,  718, 
760. 

Whltelock,  G.,  Four  Uniform  Com- 
mercial Acts,  827,  415. 

Willard,  C.  A.,  When  Does  a  Case 
"Arise"  Under  Federal  Laws, 
a78,  415. 

Williams,  N.  B.,  Rate  Reerulatin? 
Bodies  and  the  Postal  Service, 
248,    264. 


AUTOMOBILES— 

Raclner    on    streets;     liability    of 

city.   618. 
Recent  automi>bile  law,   901. 
AVIATION— 

International    conerress    on    aerial 

law,  909. 
The      rigrht      to      fly      in      Great 
Britain,  910. 

BAILMENTS— (See  also  Liens)— 
Proper  use  of  bailed  chattel,  109. 
Duties  of  bailee;  insurance,  293. 
Dilifirence    required    of    a    bailee; 

notice  of  claim  of  third  person, 

913. 

BAKERS— 

RefiTulatlon   of   business  of,   421. 

B.INKRUPTCY— 

Dlscharere    in    second    proceeding; 

debts  due  in  first.  298. 
Jurisdiction;   summary   procedure, 

613. 
Sale:   disability  to  purchase,  779. 
BANKS— 
Representation  of  as  to  customer's 
solvency,    429.  ' 

Savingrs  bank;  payment  of  deposit, 

449. 
Money  paid  Into  agrent's  account, 

614. 

BENTHAM,   JEREMY— 

The  first  law  reformer,  888. 

BODY- 

Inspection  of  buried  human  body, 
777.  -     ~ 

BOOK  REVIEWS— 
American  State  Reports,  Vols.  135, 

136,   630;  Vols.  137,   138,   794. 
Archer,     Ethical     Oblierations     of 

Lawyer,  154. 
Atwell,  Federal  Criminal  Law  and 

Procedure,  473. 
Bentwick,  Law  of  Domlcll,  946. 
Babbitt,   Motor  Vehicles,   632. 
Bl^elo^    (Knowlton),    Fraudulent 

Conveyances,  638. 
Black,     Construction     and     Inter- 
pretation, 795. 
Brown,  Commercial  Power  of  Con- 

srress,  816. 
Chamberlayne,   Law   of   Evidence^ 

946. 
Collier  on  Bankruptcy,  815. 
David's  Law   of    Motor    Vehicles, 

948. 
Dillon's    Municipal    Corporations, 

5th  Ed.,  588,  794. 
Eastman,  Work  Accidents,  151. 


Digitized  by 


Google 


INDEX. 


953' 


BOPK  REVIEWS-Continued. 

Federal    Statute.    Index    Analyses 

of,  473. 
Ooudy.      Trichotomy,      a      Roman 

Law,  168. 
Garels,  Science  of  Law,   681. 
Gllmore  on  Partnership,  796. 
Gross,  Criminal  Psychology,  474. 
Halsbury,   Laws  of  Engrland,  Vol. 

12,  13,  815;  Vol.  14,  473;  Vol.  15. 

631;  Vol.  16,  794. 
Hagrar     &     Alexander,     Rules    in 

Bankruptcy,  167. 
Joyce  on  Intoxicating:  Liquors,  160. 
Loyd,  Early  Pennsylvania  Courts, 

470. 
Mcllwaln,   Higrh   Court   of  Parlia- 
ment,  316. 
Nellis,    Law    of   Street    Railroads, 

948. 

Osborn,      Questioned     Documents, 

165. 
Perry   on    Trusts     (Howes),     314. 
Quiros     de.    Modern    Theories   of 

Criminality,   478. 
Renton    &    Wood,    Marriagre     and 

Divorce,  629. 
Safety  Appliance  Acts.  Digrest   of 

Decisions,  630. 
Schroeder,  Obscene  Literature  and 

Constitutional  Law,  689. 
'  Scott,  Visigrothic  Code,  478. 
Selden  Society  Publication,  Vol.  24, 

634;  Vol.  26,  796. 
Stephenson    Race     Distinction     in 

American   Law,   318. 
Stimson,  Law  Dictionary,  638. 
Street    Railway    Reports,    Vol.    6, 

167. 
Street,  Personal  Injuries  \n  Texas, 

633. 
Townes.      American      Elementary 

Law,  946. 
Tucker,  Federal   Penal  Code,   168. 
Wheells.  Laws  of  Mexico,  814. 
White,  Law  In  Shakespeare,  467. 
Wyman,    Public   Service   Corpora- 
tions, 942. 
Tangr  Hiu  Hang:,  Commercial  Code 

of  Japan,   633. 

BOYCOTTING— 

Conspiracy  to  injure  property,  923. 

CARRIERS  OF  GOODS— 

Carrying:  live  animals;  defective 
crating:.   111. 

Liability  of  first  carrier,  293. 

Rig:ht  to-  demand  charg:e  in  ad- 
vance; di<)crimin8tion,  447. 

Discrimination;  carload  rates  to 
forwarding  ag:ent8,  614. 


CARRIERS  OP  GOODS—Continued. 

Merchandise   as    bagg:agre;    notice. 

614. 
Ventilating:  car;  liability,  614. 
Bag:g:ag:e  destroyed  by  fire.  614. 

CARRIERS  OF  PASSENGERS— 

Power  of  to  make  rules.  110. 

Railroad  thug:s  and  passenger 
perils.  123. 

The  railroad  ticket  as  an  illegal 
contract;  Is  the  vas8«ng:er  in 
pari  delicto,  271. 

Injuries  at  station;  defects,  293. 

Damag:e  for  delaying:  one's  ward- 
robe,  441. 

Protection  of  passeng:er  at  sta- 
tions, 449. 

Violent  coupling:  of  cars.  449. 

Duty  towards  intoxicKfed  passen- 
g^n.   4^19,  616. 

Injurl»*s  to  irespasGes   614. 

Jolting:  of  car  injuring:  passen- 
grer,  fl5. 

Ice  as  bag:g'ase,  766. 

Who  is  a  pa8seng:er,  779. 

Requiring:  deposit  of  fare  in  box, 
779. 

Person  ridingr  on  pass  obtained  by 
fraud,  780. 

Cancer  caused  by  bruise,  liability 
of  carrier  for,  896. 

Carrying:  pas8eng:er  beyond  des- 
tination, 928. 

CHARITIES— 

Failure  of  trust,  928. 
Immoral  doctrine  of  religious  in- 
stitution, 924. 

CLUBS— 

,    A  club  a  co-operative  home,  161. 
Power  to  increase  dues,  924. 

COMBINATIONS— 
Law  of  combined   action   or  pos- 
session  (F.  J.  Stimson),   1. 

COMMON  LAW— 
What   is?  780. 

CONCEALED  WEAPONS— 
Militia  men;  act  done  in  obedience 
to  orders,  616. 

CONFLICT  OF  LAWS— 
Husband     and    wife;     promissory 

note,  298. 
Venue  of  action  for  use  of  lands, 

616. 
Foreign    judgment    imposing    fine 

and  awarding  damages;  right  to 

sue    on    judgment    in    another 

county,  924. 


Digitized  by 


Google 


954 


45  AMEBICAK  UlW  BEVIBW. 


CONSPIRACY — (See     also     Boycott- 

When,  non-actionable,  112. 

Combination  of  employes;  puni- 
tive damasres,  128. 

By  couBcilmen  of  city,  616. 

Restraint  of  trade;  continuing 
crime,   780. 

CONSTITUTIONAL  LAW— 

In  England,  276. 

Peonaere  and  involuntary  servi- 
tude, 279. 

Due  process  of  law;  special  bur- 
dens on  railroads,  293. 

Due  process  of  law;  tax,  294. 

Federal   employers'   act,    294. 

Police  power;  weigrbt  and  meas- 
ures, 294. 

Regrulation  by  state  of  telegrraphs, 
294. 

The  Constitutionality  of  the  Fed- 
eral Parole  Law  (A.  K.  Mc- 
Namara),   401. 

The  New  York  employers'  liability 
act  declared  unconstitutional, 
419. 

Evidence  of  the  decision,  420. 

Public  money  not  votable  to  pay 
private  debts,  41. 

Hours  of  employment  for  women, 
449. 

Class  legrislation;  imprisonment  for 
not  paying:  hotel  chargres,  449. 

Contracts  under  the  Federal  Con- 
stitution and  railroad  regrulation, 
693. 

The  Oklahoma  bank  gruaranty 
law,   695. 

The  San  Francisco  earthquake  and 
lost   records,   695. 

Law  as  to  known  pickpocket  not 
ex  post  facto,  616. 

Equal  protection;  practicing:  law, 
616. 

Destroying:  diseased  milk,  616. 

Corporation  entitled  to  privileg:e 
agralnst  self-incrimination,  616. 

Requiring:  medical  examination  of 
prostitutes;   discrimination,   780. 

Prohibitine:  using:  soft  coal  in  lo- 
comotives, 780,  781. 

The  Fourteenth  Amendment  and 
the  Neg:ro  Question  (C.  W.  Col- 
lins,  Jr.),   830. 

Unconstitutionality  of  the  Mary- 
land Oyster  Tax  (W.  T.  Kemp), 
886. 

Workmen  and  class  legrislation, 
897. 


CONSTITUTIONAL  LAW— Contfaraed. 

Regnilatingr      the      possession     of 
opium,  898. 

Unclaimed     deposits     in     savings 
banks,   919. 
CONTRACTS— 

Advertisements     in      newspapers; 
damages,  128. 

Sig:ning:  by  persons  unable  to  read, 
128. 

Illeg:al  contract;  knowledg:e  of  11- 
legral  purpose,  480. 

Illegral  contract;  compounding:  fel- 
ony, 460. 

Undue     influence;     husband     and 
wife,  450. 

Confidential  relations,  616. 

Additional  labor  not  provided  for 
in  contract,  616. 

Mutuality;  Independent  and  condi- 
tional promises,  781. 

Mutuality;  payment  of  rebate,  781. 

Consideration ;    grratuitous    prom- 
ise, 781. 

Illeg:alify;  new  agreement,  781. 

Consideration;  performance  of  le- 
gal  oblig:ation,  924. 

Moral  oblig:ation  as  consideration, 
924. 

Restraint  of  trade,  employment  atf 
servant,  924. 

Acceptance  of  offer;  ig:norance  of 
offer,  926. 
CORPORATIONS — 

Termination  of  charter;  continuing: 
business,  296. 

Are  liable  criminally,   442. 

The   Federal   corporation   tax   de- 
cision, 693. 
COURTS— 

Conflicting:  jurisdiction;  judgment 
enforcement,  128. 

Decision;  stare  decisis.   460. 
CRIMINAL   PROCEDURE— See   Law 

Reform  I  Trial)— 
DAMAGES— 

Increased  by  the  Appellate  Court, 
108. 

Delay  in  performing:  contract,  460* 

Penalties  and  liquidated  damag:e, 
782. 

Loss  of  opportunity  to  compete  for 
employment,  782. 

DEEDS—  ^ 

Building:^  lines;   covenant;   injunc- 
tion,  296. 

DEFAMATION— 
Libel    on    the    King:    of    Eng:land, 

279. 
Calling:  a  white  man  a  neg:ro,  293. 


Digitized  by 


Google 


INDEX. 


955 


DEFAMATION— Contfaraed. 

Slander;  mutual    approbrlouB  epi- 
thets. 424. 
Absolute  privilefire;     Judicial  pro- 
ceedings.   616. 
Chargre      agrainst     public     officer; 

criminal  libel.  617. 
Unlicensed  physician  jiot  entitled 

to  damagres  for  libel.  766. 
Liability   for   slander   uttered    by 

servant.  782. 
Privilegre;  opinion  as  to  standing 

of  tradesman.  782. 
Attorney    and     client;     privileged 
communication.  925. 
DELAY — (See  Law  Reform)— 
DELEGATION-^(See    Legislature)— 
DICKENS.  CHARLES— 

The  lawyers  of  (G.  Packard).  584. 
DILLON.  JOHN  P.— 

The  life  and  works  of.  588. 

DISTURBING  THE  PEACE— 

In  self-defense.  617. 
DIVORCE — (See    Marriage    and    Dl- 

Tor«e)— 

DOCKET,   THE— 

Juries  selected  with  ease  in  Eng- 
land. 139. 

Different  in  the  United  SUtes.  139. 

Polly  Bodine   case   in   1844.    140. 

The  incorrigible  Juror;  circum- 
stantial evidence  in  the  fourth 
degree.  141. 

Examination  of  Juror  for  bias  un- 
known in  England.  141. 

Conservatism  of  American  people, 
lawyers  and  Judges.  143. 

English  law  reform  began  early, 
144. 

The  law's  delays  in  the  United 
States.  144. 

The  Cat  and  other  animal  cases. 
145. 

The  difficulty  In  public  functions 
in  America.  146. 

The  Court  of  Coronation  CTlaims 
in   England.  146. 

What  Is  "dlllegrout?"  Is  it  "bouil- 
labaisse?" 149. 

Future  earnings  of  men  of  sev- 
enty years.   301. 

Removal  of  Judges  in  England. 
302. 

Criticism  of  Judges.  303. 

The  recall  and  the  independence 
of  Judges.  303.  457. 

Why  American  Judges  do  not  curb 
the  newspapers.  804. 

The  Crlppen  murder  case  in  Eng- 
land. 304.  310.  ' 


DOCKET.  THE— Continued. 

The  Hyde  case  in  Missouri  com- 
pared with  the  Crlppen  case.  806. 

Keeping  open  shop  on  Sunday  and 
good  moral  character.  310. 

Beauty  as  well  as  utility  entitled 
to  protection;  a  contrary  view, 
312. 

Printers'  lAistakes  and  modern 
book  printing.  454. 

The  first  edition  of  Blackstone. 
commentaries.  454.  * 

Blackstone's  life  at  Oxford  and 
London.  455. 

The  Hyde  and  Crlppen  cases  again 
contrasted.  456. 

Chief  Justice  Marshall  on  an  elec- 
tion Judiciary.  458. 

The  feminine  character;  emotion 
controls  Judgment.   459. 

The  destruction  of  historical  rec- 
ords in  the  United  States.  461. 

Some  Instances  of  recent  vandal- 
ism. 461. 

A  Supreme  Court  Judge  in  trouble. 
462. 

The  delays  in  criminal  trials,  468. 

The  doctrine  of  contributory  negli- 
gence carried  too  far.  464. 

The  illegal  demand  of  telegraph 
companies.  465. 

Canada  no  longer  a  summer  re- 
sort. 619. 

The  Docket's  common  place  book. 
618t. 

A  Scotch  Judge  on  bigamy  and 
murder  of  mistress,  619. 

A  Judicial  sermon  to  an  acquitted 
murderer.   620. 

Medical  experts  and  an  inquir- 
ing Juryman.  621. 

Sir  Walter  Scott   in   court,   621. 

Hearsay  evidence  in   France.   621. 

The    "ashes"   of  Washington,   621. 

Managing  a  Jury,  622. 

A  slightly  profane  chancellor,  622. 

The  right  to  vote  on  appeals  in 
the  House  of  Lords.  622. 

A  dry  wood  and  a  wet  wood.  624. 

The  vengeance  of  a  railroad,  624. 

Technicalities  in  Indiana  in  the 
early  days.  624. 

Technicalities  in  Scotland.  627. 

Daniel  Webster  to  his  dead  son. 
628. 

Sir  Thomas  Moore's  stanza  to  Forw 
tune.  628. 

The  trial  for  murder  in  England, 
786. 

Lord  Coleridge  the  Judge  at  the 
trial.  786. 

His  distinguished  ancestry.  786. 


Digitized  by 


Google 


956 


45    AMERICAN    LAW    REVIBW. 


DOCKET,  THE-Continiied. 

Chief  Justice  Colerldere,  786. 

Correspondence  with  American 
friends,  786. 

Views  of  the  civil  war,  787. 
•    The  right  to  rebel,  787. 

Views  of  the  Trent  case  and  lib- 
erty in  the  United  States,  789. 

Chief  Justice  Coleridge's  visit  to 
America,   789. 

His  estimate  of  our  lawyers,  pub- 
lic buildingrs  and  millionaires, 
789. 

His  hereditary  acquaintance  with 
American  lawyers,  790. 

The  Fenians  In  Canada  and  the 
chief  Justice,  791. 

The  Docket's  reminiscence  of  Chief 
Justice  Coleridge,  791. 

His  visit  to  St.  Louis,  791. 

Views  on  law  reform,  792. 

The  Docket's  visit. to  London,  793. 

An  American  and  English  trial  for 
murder  compared,  931. 

The  hare  and  the  tortoise,  981. 

King  vs.  Dickman  in  England  and 
State  vs^  Oates  in  Texas,  931. 

Seven  trials  and  five  reversals  In 
Texas;  one  trial  and  no  reversal 
in  England,  988. 

The  plain  and  simple  Indictment  in 
England  and  the  lengthy  and  ab- 
surd indictment  In  Missouri,  983. 

Mistakes  in  indictments  and  the 
celebrated  "the"  case  in  Mis- 
souri, 984. 

A  definite  article  placed  above  fe- 
male chastity,  984. 

The  mediaeval  American  indict- 
ment, 986. 

The  selection  of  Jurors  in  England 
and  America  compared,  936. 

Different  ideas  of  Juries  which 
obtain  in  'the  two  countries,  986. 

The  attitude  of  counsel  In  England 
and  America  compared,  987. 

The  part  played  by  an  English 
Judge  in  a  criminal  trial,  988. 

The  dumb  charge  of  an  American 
state  Judge,  989. 

The  aftermath  of  a  trial  In  Eng- 
land and  America,  939. 
DRUGGISTS— 

Case  required  of,  113. 

DOGS— (See   Animals)— 

EARTHQUAKE— (See  CoBstltntlonal 
Law)- 

EASEMENTS— 

Private  ways;  obstructions;  dam- 
ages, 788. 


ELECTIONS— (See    Liquor    Law«)_ 
Disqualification    of    voter    "under 

conviction,"  461. 
Bribery  by  both  parties,   783. 
ELBCTRICriTY — 

Electrolysis  of  water  mains;  lia- 
bility of  electric  car  company, 
914. 

EMINENT  DOMAIN— 

Condemning  railroad's  right  of 
way  for  parallel  street.   295. 

Creating  nuisance;  liability,  926. 
ESPERANTO— 

The  International   Society  of  Es- 
peranto Jurists  (W.  E.  Baff),  235. 
BVIDENC3E — 

Confession  induced  by  artifice, 
460. 

Privileged  communications;  hus- 
band and  wife,  461. 

The  conduct  of  a  mule  as  evidence, 
608. 

Confession  of  alleged  accomplice^, 
788. 

Pedigree;  general  reputation,  788. 

Dying  declarations;  admissibility, 
926. 

EXTRADITION- 

Intestate:  procedure,  783. 
FALSE    IMPRISONMENT— 

Preventing  person  from  leaving 
ball  grounds,  788. 

FALSE  PRETENSES — 

Swindling  a  swindler,  278. 
FEDERAL  COURTS— 
Decisions  of  the  Federal  Courts  on 
Questions  of  State  Law  (W.  M. 
Meigs).  47. 
FOOD — (See  also  Pvre  Foo«  Law)^ 
Construction  of  the  National  Pure 

Food  Law.  118. 
Liability   of   sellers   of  poisonous 

articles,  120. 
Artificial  coloring;  liability,  784. 
FORGERY— 
Letter  recommending  an  article  of 
sale,  784. 
FRANCE— 
The  centenary  and  history  of  the 
French  bar,  266. 
FRAUD — (See  Relea««)— 
The  modem  and  the  ancient  high- 
wayman, 121. 
<300D  WILL— 
Right  to  carry  on  business,  461.  * 

GROTIUS,  HU(K>— 

And  the  movement  for  Interna- 
tional peace  (R.  W.  Moore),  194. 
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HATS — (See  Theaten)— 
HOMICIDE3— (See  Trial)— 

Manslauerhter;  inexcusable  homi- 
cide, 115. 

Value  of  life  of  victim  In  homi- 
cide trial,  286. 

ManslaufiThter  through  fright,  444. 

Self-defense;  retreatiner  to  the 
wall,   609. 

Self-defense;   relationship,   784. 

A  trial  for  murder  in  England, 
641,   801. 

HUGHES,  CHARLES  E.— 

Appointed  to  the  United  States 
Supreme  Court,  98. 

HUSBAND   AND   WIFE— (See   Mar- 
riage and  Divorce) — 

Alienation  of  affection;  nature  of 
action,  925. 

Expenditure  by  wife  for  neces- 
saries; recovery  against  hus- 
band, 926. 

ICE — (See  Baggage)— 

INCTEST— 

Uncle  and  niece  by  marriage,  296. 
INFANCY— (See  Parent  and  ChUd)— 

INJUNCTION— 

Against  publication  of  biogral>hy, 
284. 

Growth  of  th6  remedy  of,  by  "ac- 
cretion," 423. 

innkeepers- 
No  duty  to  receive  a  prize  fighter, 

283. 
The  authority  of  the  bell  boy,  447. 
Duty  of,  as  to  gas  fixtures,  766. 

INSURANCE,   ACCIDENT— 
Death  while  intoxicated;  burden  of 

proof,  296. 
Auto-intoxication  and,  446. 

INSURANCE,  BURGLARY- 

Theft  by  member  of  business  staff, 
130. 

INSURANCE,  FIRE— 

What  constitutes  *'flre,"  130. 
Gasoline  "stored  or  kept"  in  build- 
ing, 296. 
Right  of  mortgagee,   296. 
Increase  of  hazard,   617.  , 

Provision  against  fireworks;  gen- 
eral merchandise  store,  926. 

INSURANCE,  LIFE— 

Sale  of  business;  sellers  breach  of 

agent's  contract,  130. 
Request  for  autopsy;  evidence,  296. 
Failure  of  company  to  make  loan; 

subsidiary  promise,  768. 


INTERNATIONAL  LAW— 
Meeting  of  the  American  Society 

of,  416. 
The  Hague  court  and  the  Savaker 

award,  418. 
JUDGES  AND  LAWYERS— (See  also 
Law  Reform^  Necrology) — 
Chief  Justice  White,  98,  321. 
Mr.  Justice  Hughes,  98. 
Disqualification;   "party,"   130. 
The  centenary  of  the  French  bar, 

264. 
The  history  of  the  French  bar,  265. 
Value  of  lawyer's  speech  to  Jury, 

433. 
The   lawyers   of   CHiarles    Dickens 

(G.  Packard),  634. 
A  sermon  to  lawyers  in  Oklahoma, 

897. 

JUDGMENTS— 

Effect  of  overruling  opinion  of 
court  of  last  resort  on  rights 
acquired    (J.   E.   Babb),  750. 

Res  Judicata,  926. 
JURISDICTION — (See  also  Marriage 

and  Divorce) — 

When  does  a  case  "arise"  under 
Federal  laws  (C.  A.  Willard), 
873. 

The  Panama  libel  cases;  the  Fed- 
eral  court  without  Jurisdiction, 
576. 
JURY— (See  Aliens)— 
LANDLORD  AND  TENANT— 

Holding  over;  renewal  of  tenancy 
by  month,  130. 

Lease;  Implied  right  of  way.  131. 

Injury  to  third  person;  liability  of 
tenant,  451. 

Infection  of  leased  premises,   606. 

Repairs;  negligence,  926. 

Misconduct  of  tenant,  926. 

LARC^ENY- 

Broker;         misappropriation        of 

money,  131. 
From   carrier   in   different   states; 

Jurisdiction.  297. 
LAW — (See  Judges  and  Lawyers)— 
The   development   of    a    scientific 

view  of  (Lindsey),  613. 
Puritanism  and    the    common  law 

(R.   Pound),   811. 
LAW  REFORM— 

The    growing    disrespect    for    the 

law   (E.  M.  Grossman),  26. 
President    Taft    and    law    reform, 

100. 
The  law's  delay  illustrated,  101. 
The  cdUrts  recognize  the  call  for, 

267. 
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LAW  REFORM— Conttnued. 

Four  uniform  commercial  acts  <G. 
Whitelock),  327. 

Delays  and  reversals  on  technical 
grrounds  (E.  J.  McDermott),  356. 

The  courts  hear  the  call  for,  483. 

The  judiciary  and  the  administra- 
tion of  the  law  (B.  V.  Abbot  and 
C.  A.  Boston),  673. 

President  Taft  on  criminal  proce- 
dure, 597. 

Senator  Root  on  civil  procedure, 
699. 

The  Supreme  Court  and  the  revi- 
sion of  equity  rules,  607. 

Another  Appellate  Court  decision 
in  the  rigrht  direction,  907. 
LAWSON.  JOHN  D.— 

The  Docket,  189. 

Report  on  criminal  procedure  in 
Ensrland,  161. 

A  trial  for  mur4er  in  Enerland, 
641,  801. 

LAW  SCHOOLS— (See  Lesal  Edvea- 
tlon) — 

LEGAL  EDUCATION— 

Law  schools  and  standards  of,  417. 
Law  schools  and  legral  aid,  418. 
Legral  education  in  the  new  Cana- 
dian provinces,  901. 
LEGISLATURE — (See  also  Coastttv- 
tlonal  lisw) — 

Leerislative  delegration  of  power  to 
make  rules,   110. 

LIBEL  AND  SLANDER— (See  Defa- 
matloB) — 

LICTBNSE— 

Revocabllity  of,  926. 
LIENS— 

The  Hen  of  a  bailee,  114. 
LIMITATIONS— 

Presumption  at  common  law,  617. 
LINCOLN,  ABRAHAM— 

The  career  of  a  country  lawyer, 
Abraham  Lincoln  II  (C.  W. 
Moores).  78. 

LIQUOR  LAWS— 

Difference  between  loan  and  ex- 
change, 111. 

Insurance  of  intoxicatingr  liquors 
*       in  prohibition  state,  284. 

Sale;  rake  off;  device,  296. 

Liquor  laws  and  the  courts,  436. 

What  is  a  "public  place?"  785. 

Illesral  ballots  at  a  local  option 
election,  894. 

LOTTERY— 

Specific  performance  of  illegral 
asrreement,  131. 


LYNCH  LAW— 

Lsmching:  unnecessary;  a  report  of 
Com.  vs.  Christian  (R.  W.  Hale). 
876. 
MALICIOUS  PROSECUTION— 

Want  of  probable  cause;  province 
of  Judse  and  Jury;  malice,  131. 
MALICE— (See  Aetlom)— 
MALPRACTICE  —  (See     FkyslciaMi 

and  Surseons) — 
MANDAMUS— 

License  to  practice  medicine;  ar- 
bitrary refusal,  132. 
MARRIAGE  AND  DIVORCE— 
Restraint  on  marriage  in  wills,  124. 

Decree;  foreigrn  Juderment;  Juris- 
diction, 129. 

Construction  of    cruelty,"  129. 

Crime  committed  by  wife  in  hus- 
band's presence,  283. 

Divorce  in  Canada  and  the  United 
States,  285. 

Actions  between  husband  and 
wife;    assault,    295. 

Presumption  of  coercion  of  wlfe^ 
in  keeplnfiT  bawdy  house,  433. 

Judgment    in    another    state,    450. 

Confession;  proof,  451. 

Extra  territorial  effect  of  decree 
for  divorce  on  constructive  serv- 
ice (H.  Berger),  664. 

Connivance;  agrency,  783. 

RifiTht   of  courtesy,   784. 

Who  is  "head"  of  the  family,  905. 
MASTER  AND  SERVANT— 

Acrreement  not  to  be  performed 
within   year,   132. 

Assumption  of  risk;  contributory 
negrligrence,    182. 

Accident  in  course  of  employ- 
ment,  297. 

Wrongful  dismissal;  misconduct; 
condonation,   297. 

Injury  to  servant;  contributory 
neKllerence;  minor,  297. 

Liability  of  master  for  acts  of 
servant,    451. 

Risk  of  employment;  murder  of 
cashier  carrying  money,  763. 

Origin  and  meaning  of  assump- 
tion of  risk   (B.  Davids).  770. 

Interference  with  emplosrment; 
advertising  strike,  785. 

Death  of  farm  hand  caused  by 
wasps,    915. 

Termination   of   service;   right  to 
wages   due,   926. 
MILK— (See    CoMStltiiHoiuil    Law)* 
MINES   AND   MINERALS— 
•Pire  clay"   a  mineral,   927. 


Digitized  by 


Google 


INDEX. 


959 


MONOPOLIES— 

Contracts    by    dealer    to    sell     at 
fixed    prices;    lllesrality,    764. 
MORTGAGE— 

RIgrht  of  holder  of  primary  in- 
terest to  deal  with  security, 
132. 

Waver  of  mortgragre  lien  by  at- 
tachment,   133. 

Tax  titles;  reversal  of  Judgment, 
297. 

MUNICIPAL.  CORPORATIONS— 
Risrht     to     restrain     and     enjoin 

public  nuisance,   188. 
Obstruction    in    street;    injury    to 

pedestrian,   133. 
Nuisance:  police  powers,  133. 
Injury  to  shade  trees   in   streets, 

133. 
Ordinances    regrulatinsr    the    emis- 
sion of  smoke,  277. 
Ordinance        prohibitinsr        street 

criers,   290. 
Compensation    for    use    of    street 

under  sidewalk,  451. 
Dead      animals;      police      powers, 

452. 
Contract     with     water     company; 

breach,  785. 
Flushinsr    of    streets;    negrligrence, 

785. 
Liability    for    defects    in    sewers, 

927. 
Liability  for  denying:  citizens  pe- 
titions,  927. 
NAMES— 

Rigrht  to  changre  one's  name,   115, 

906. 
NATURALIZATION— 

"Free  white   persons,"   384,   298. 
NECROLOGY— 

Of  the  bench  and  bar  for  1910,  98. 

NEGLIGENCE— (See  also  Schools)— 

Dangrerous  premises;  invitation  to 

firemen,   110. 
Dangrerous   premises:   freigrht  ele- 
vator,   298. 
Injuries      to      persons      attending: 

show,  125. 
Injuries    to    children;    invitation, 

127. 
The    violation    of      laws    limitingr 

speed     as      neg:lig:ence      (W.    P. 

Mai  burn).   214. 
Defective     g:as     pipe;     proximate 

cause.  298. 
Public   charity   hospital,   298. 
Injury     to      person     on      adjacent 

premises,    452. 
Liability  of  infant  for,  610. 
While  walking:   on  sidewalk,   617. 


NEGLIGENCE— Continued. 

Contributory    neg:lig:ence;     acting: 

in  an  emerg:ency,  785. 
Showing:  carpets  in  store  on  slip- 
pery floor,  920. 
NEGOTIABLE    INSTRUMENTS— 
Alteration    of    place   of    payment, 

134. 
Fraud*;  bona  fide  holder,  452. 
NEGROES  —   (See       ConstltiitloBal 

Law  I  Lynek  Law)— 
NEWSPAPERS— 
Reg:ulation   of,   113. 
No    duty   to   deny   newspaper   re- 
ports, 125. 
Advertising:    in     Sunday    newspa- 
pers, 290. 
And  the  free  pass,  594. 
NUISANCE— 
428. 
Sanitarium    in    residence    district. 
An  undertakers  shop  a,   894. 
Noxous  vapors;  damag:es,  927. 
OPIUM — (See  ConstltiitloBal  Law)— 
OYSTERS   —    (See        CoiuHltiitloBal 

Law)— 
OBSCENITY— 

In  asking:  for  Christmas  g:ift,  277. 
OFFICERS  AND  OFFICES— 

Records   of   public   ofllcers   public 

property,  913. 
Subscription  to  induce  officers  to 
locate  public  bullding:s,  928. 
PARENT    AND    CHILD— 

Agrreement  to  purchase  land;  spe- 
cific performance,   129. 
May    parent    authorize    ag:ent     to 

"kidnap"  child?  784. 
Torts    of    child;    participation    of 
parent,  928. 
PAROLE  LAW — (See  CoastltntloBal 

Law)— 
PATENTS— 

A  house  not  patentable,  767. 
PAYMENT— 

Mistake   of  fact,   617. 
PEACE— 

The  leg:al   evolution   of  peace   (E. 
M.  Borchard),  708, 
PEONAGE  —   (See       CoastltiitloBal 

Law)— 
PHYSICIANS  AND  SURGEONS— 
Malpractice,  action  for,  184. 
Prayingr  for  the  sick,  292. 
Requiringr  death  certificate  to  be 

sig:ned  by  osteopath,  298. 
"Cheropatio"    practice  is  treating: 
sick  within  statute,   928. 
PICKETIN(J— 
A  misdemeanor,  298. 
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POST   OFFICE — 

Fraudulent  use  of  malls;   powers 

of    postmaster   general,    135. 
Rate    regrulatinsr    bodies    and    the 
postal  service  (N.  B.  Williams), 
248. 
PRECEDENT— 

The   value   of   precedent    (S.   Mil- 
ler),  857. 
PRESUMPTIONS  —   (See       Ltnilta- 
tlona)— 

Of  knowledge  of  the  law  by  law- 
yers, 271. 
Of  Innocence,   425. 
PRIVACY— 

The  rlgrht  of,   618. 
PRIZE  FIGHTERS— (See  Inn  Keep- 
er*)— 
PROCEDURE— (See  Trial)— 
PURE  FOOD  LAWS— 

And  summary  searches,   616. 
Legrlslatlve       interference       with 
sellers  rigrht  to  make  his  sroods 
attractive,  916. 
RAILROADS— 

Contract;    '    advertisinsr;        ultra 

vires;  undue  preference,  135. 
Rierht     to     compel     operation     of 

trains,  135. 
Safety  apt>liance  act,  135. 
Federal    act;    employes    acceptinsr 

benefits,  299. 
Nuisance;   round  house   yard,   299. 
Interstate        commerce ;        section 

hand,  300. 
Destruction    of   property    by    fire, 
452. 
RECEIVERS— 

Foreiern  corporations;  fees,  186. 
RECORDS — (See  Offlcea)— ^ 
REFORMATION— 

Of  insurance  policy,  478. 
RELEASE— 

Obtained    by   fraud,    176. 
RELIGIOUS   SOCIETIES— 

Rights    of    rector    and    congrregra- 
tlon  of  Episcopal  church,  928. 
REWARDS— 
Rlgrht  of  public  jailer  to;  for  con- 
fession from  prisoner,  929. 
ROOT.   SENATOR— 

On  reform  of  civil  procedure,  599. 
BALES— 
Agreement  to  replace,  136. 
Implied   warranties,    176. 
Description;  resale;  warranty,  300. 
Patented  chattel;   conditions,   452. 
Mutuality  in  contracts  of,  452. 
Markets  overt  in  Engrland,   890. 
Warranty  of  quality  running:  with 
groods,   904. 


SALES— (Continued. 

Contract    of    sale;     Indeflnlteness* 
929. 
SALVAGE — (See  Admiralty)— ^ 
SAVINGS  BANKS— (See  Banks)— 
SCHOOLS— 

Term   of   employment  of  teacher, 

136. 
Liability  of  school  boards  for  in- 
juries to  pupils,  611. 
Powers  of  school  boards;  "educa- 
tion"    includes     bodily     health* 
767. 

TEACHERS  AND  SEIZURE— 
Physical     examination     of    police 
officers,  929. 

SEDUcrrioN— 

"Previous   chaste   character,"    136. 
SELP-DEPENSE— (See 


IMstiirblBK  tlie  Peaee)— 

SPECIFIC    PERFORMANCJB — 
Of  buildingr  contracts,  137. 
Contract       not       enforceable       in 
whole,    137. 
SPORT— 

Sporting:     contests     and    the    um- 
pire,  271. 
STANDARD  OIL  CASE— 

The     decision     of     the     Supreme 

Court  on  the,  591. 
A   review   of   the   opinion   of   the 
chief    Justice     in     the      (A.   H. 
Walker),    718. 
STATE— 

Actions   agralnst,    618. 
STATUTE  OF  FRAUDS — 

Parol    proof    of  writing:    required 

by  (Conner  Hall),  439,  606. 
Agreements  not   to  be  performed 
within  year,  451. 
SUNDAY— 
Advertising:     in    newspapers     on, 
618. 
SURETYSHIP— 
Dlschargre   by  erasing:   name,    137. 
Performance  of  contracts;   rigrhts 

of  material  man,  300. 
Surety  company  not  a  public  ser- 
vant;    reg:ulation     of     chargres, 
431. 
TAFT,   PRESIDENT— 
On  reform  of  criminal  procedure, 
597. 
TAXATION  —  (See  CorponiUou)— 
Alienability    of     contract    exemp- 
tions, 137. 
Severance    of    oil,    g:a8    and    min- 
erals,   929. 
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TiSLEORAPHS      AND      TELB- 

PHONES— 

Affency  of  tele^aph  company, 
126. 

Failure   to   deliver   telesrram,   462. 

Regrulatlon  of  charires  of  tele- 
phone company,  452. 

Telesrrams;  ne^rligrence;  proximate 
cause,   462. 

Erroneous  transmission  of  tele- 
srram,   618. 

Failure  to  srlve  telephone  service; 
action,  929. 

RliTht  to  cross  railroad  right  of 
way   with   wires,   930. 

Failure      to       deliver       message; 
measure  of  damage,  300. 
THEATRES— 

Hats  In  theatres  and  ■  public 
places,    607. 

Hats  In  theatres  and  constitu- 
tional law,  917. 

Liability    of    person    carrying    on 
street    show;    unsafe    platform, 
927. 
THREATS— (See  Attorneys)— 

TOBACJCO    CASES— 

Review  of  opinion  of  Chief  Jus- 
tice White  in  the  (A.  H.  Walk- 
er), 718. 

TORTS— 

Rigrht  of  action  on  mandatory 
statute,  187. 

TRADE  MARKS— 
Trade  names,  188. 
Invalid   trade   name;   unfair   com- 
petition, 980. 

TREES — (See     Municipal     Corporn- 
tlons)— 

TRIAL— 

Coercingr  aerreement  of  jury,  134. 

OpenlnsT  statement;  directing  ver- 
dict,  138. 

Discretion  of  prosecuting:  attor- 
ney, 138. 

Criminal  procedure  in  England, 
161. 

The  power  of  the  trial  Judere  at 
common  law,  287. 

His  restricted  power  in  some 
states,  287. 

The  judsre's  opinion  on  facts  In 
the  Federal  courts,  427. 

The  Jury  under  the  common  law 
trial  system  (J.  Staab),  287. 

The  arerument  of  counsel;  instruc- 
tions, 463. 

A  trial  for  murder  in  England, 
641. 


USAGE  AND  CUSTOM— 

Riding:  on  platform  of  street  cars, 
453. 
USURY— 

Exaction    of   bonus,    138. 
VENDOR   AND   PURCHASER— 

Loss  of  title  by  g:ran tor's  act.  188. 
WAREHOUSEBIAN— 

As  common  carrier,   138. 

WARRANTY— (See  Sales)— 
WASTE— 

Infection   of   building:   as,    284. 
WATER  AND   GAS— 
Duty   of  water   company   to   sup- 
ply;   damag:es,    126. 
Reg:ulation    of    charg:es    by    ordi- 
nance,  423. 
Injury  to  householder  by  escaping: 

g:as,  425. 
Unreasonable   reg:ulation   of   com- 
pany, 450. 

WATERS  AND   WATERCOURSES— 
Title   to    bed   of   navigrable    lakei^. 

138. 
Pollution      of      stream;      riparian 

owner,   453. 
Prohibiting:     waste      of     mineral 

waters,   609. 
Accretion;   waters    not   navig:able, 

618. 

WHITE.  CHIEF  JUSTICE— 

Appointed     chief    Justice    of    the 

United   States,    98. 
Sketch  of,  321. 
WILLS— 

The  will  of  a  felon,  281. 
Sigrnature  when  at  *'end'*  of  will, 
930. 
WITNESSES— 

Credibility;    evidence    of    greneral 

reputation  for  morality,  453. 
Grand   Jury;   privileg:ed   communi- 
cations;   telegrraphlc    messag:es, 
980. 

WORDS  AND  PHRASES— 
"Artlzan,"  980. 
"Craftsman,"   930. 
"Cruelty,"    129. 
"Fire,"   130. 
"Laborer,"   980. 
••Mechanic,"   930. 
"Moral   turpitude,"   275. 
"Party,"   180. 
"Place  of  abode,"  129. 
"Public  Place,"  928. 
"Ship,"  129. 
"Toys,"   123. 
"Workman,"  980. 
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